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PREFACE. 


Ov  submittiDg  to  the  profession,  in  1846,  a  Treatise  on  American 
Criminal  Law,  my  first  design  was  to  have  annexed  to  it  a  Collection 
of  Precedents  of  Indictments  and  Pleas,  suited  to  the  use  of  practition- 
ers throughout  the  Union.  The  great  number  of  forms,  however, 
which  the  varying  systems  of  the  federal  and  state  courts  made  neces- 
sary, and  the  large  amount  of  notes  called  for  both  by  the  newness  of 
the  material  and  by  the  increasing  intricacy  of  criminal  pleading,  led 
to  a  variation  from  my  original  plan.  The  forms  which  are  now 
presented,  may  be  considered  under  three  classes :  first,  those  which 
have  been  directly  sustained  by  the  courts;  second,  those  which  have 
been  prepared  by  eminent  pleaders,  but  which  have  not  been  judi- 
cially tested ;  and  third,  those  which  have  been  drawn  from  the  Eng- 
lish books.  Those  composing  the  first  class,  wherever  the  pleading 
in  the  particular  case  is  not  set  out  in  the  report,  have  been  made  up 
by  recourse  to  the  records  of  the  court  in  which  the  trial  took  place.  In 
preparing  the  atcond^  I  have  to  acknowledge  my  indebtedness  to  the 
printed  volume  of  Mr.  D  anibl  Davis,  for  many  years  Solicitor-General 
of  Massachusetts,  and  to  a  manuscript  collection,  begun  in  1778  by 
Mr.  Br ADVOBD,  Attorney-General  successively  of  Pennsylvania  and  of 
the  United  States,  and  continued  by  Mr.  J.  D.  Sergeant,  Mr.  Jared 
IiroERsoLL,  Mr.  Charles  Lee,  Mr.  Rawlb,  Mr.  A.  J.  Dallas  and 
Mr.  Rush,  who  were  either  his  cotemporaries  or  his  immediate  succes- 
aors  in  the  state  or  federal  prosecutions.  In  selecting  the  forms 
which  fall  under  the  third  head,  I  have  relied  chiefly  on  the  treatises 
of  Mr.  Starkie,  Mr.  Archbolb  and  Mr.  Dickinson,  introducing  in 
addition  a  series  of  indictments,  which  have  been  sustained  by  the 
Englidi  courts  sinee  the  date  of  those  publications. 

In  the  first  book  is  given  a  general  form  of  indictment  with 
caption,  commencement  and  conclusion,  adapted  to  the  federal 
courts  and  to  those  of  the  several  states ;  and  to  each  averment  in 
the  text  is  attached  a  note  incorporating  the  doctrine  bearing  upon 
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it.  The  indictments  relating  to  each  individual  oflfence  are  in  like 
manner  preceded  by  a  general  preliminary  form,  to  which  are  ap- 
pended notes  divided  on  the  same  principle  of  analysis.  On  such  a 
plan,  the  duty  of  the  Editor  is  first  to  separate  the  authorities,  English 
and  American,  into  compartments  corresponding  in  subject  matter 
with  the  several  averments  in  the  indictment,  and  then  to  connect 
with  each  of  them,  in  the  order  in  which  they  stand,  its  own  particu- 
lar portion  of  commentary.  It  is  plain,  that  the  value  of  a  work  thus 
prepared  must  depend  upon  the  fidelity  with  which  both  in  text  and 
note  the  settled  law  is  observed ;  and  I  have  thought  it  judicious, 
therefore,  when  referring  to  the  English  learning,  to  depend  chiefly 
on  the  expression  given  to  it  by  the  recognized  English  commenta- 
tors. On  this  principle,  I  have  placed  great  reliance  on  the  very 
elaborate  and  lucid  notes  by  Mr.  Serjeant  Talfourd  to  Dickin- 
son's Quarter  Sessions,  many  of  which  I  have  incorporated  at  large, 
and  which  may  be  safely  referred  to,  as  containing  not  only  the  most 
modern  but  the  most  succinct  exposition  of  English  crown  law.  I 
should  be  doing  great  injustice,  also,  not  only  to  myself,  but  to  others 
to  whose  prompt  and  intelligent  kindness  I  am  under  the  strongest 
obligations,  did  I  withhold,  at  the  close  of  this  undertaking,  my 
thanks  to  the  many  professional  brethren,  both  here  and  throughout 
the  Union,  from  whom  I  have  received  aid  during  its  progress. 

Philadelphia,  Novmher,  1848. 
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R.  Y.  Hunter,  R.  ft  R.  510 ;  4  G.  ft  P. 

254,  133-33 

R.  Y.  Hunter,  3  Leach  O^C,  134-35 

R.  Y.  Hutchinson.  R.  ft  R.  413,  193 

R.  Y.  Huzly,  1  C.  ft  M.  596,  137 

R.  Y.  Ineledon,  13  East  164,  403 

R.  Y.  Jackson,  3  Campb.  370,  357 

R.  Y.  Jackson,  Dickinson's  Q.  S.  333,     350 
R.  Y.  JerYis,  6  C.  ft  P.  156,  301 

R.  Y.  Johnson,  3  M.  ft  S.  539,     13,  14,  190 
R.  Y.  Jones,  3  &  ft  Ad.  61 1,  459 

R.  Y.     <«     3  Ld.  Raym.  1013,  335 

R.Y.     "     3  Stra.  1145,  533,535 

R.Y.     "     Stra.  1146.   ,  U 

R.  Y.     •*     3  Campb.  131,  14 

R.Y.     ••     3  East  P.  C.  991,  335 

R.  Y.     -      1  Leach  C.  C.  174,  366 

R.Y.      «      3  East  P.  C.  823,  325 

R.Y.Juens,7C.ftP.2l3,  526 

R.  Y.  Kelly.  1  Mood.  C.  C.  113,  44 

R.  Y.  Kennedy,  I  Stra.  11^3,  333 

R.  V.  Kennett,  5  C.  ft  P.  383,  51 7 

R.  Y.  Kenrick,  5  A.  ft  E.  N.  S.  49, 

364,341,335,340,344 
R.  Y.  King,  13  L.  J.  119;  7  A.  &  E. 

807,  330,  334,  339,  343-3 

R.  Y.  Kingsmoor,  3  B.  ft  C.  190,  460 

R.  V.  Kingston,  8  East  R.  4,  6,  535 

R.  V.  Kingston,  6  M.  ft  S.  365,  463 

R.  V.        "  6  Cast  R.  52,  525 

R.  Y.  Kinnersly,  1  Stra.  193,       6.  333, 394, 

604 
R.  Y.  Knight,  7  B.  ft  C.  413,  459 

R.  Y.  Leake  (Inhab.),  5  B.  ft  Ad.  469,    403 
R.  Y.  Leddington,  9  C.  ft  P.  79,  38 

R.  Y.  Lecser,  Cro.  Jac.  497.  325 

R.  V.  Limchousc,  2  Shower  455,  404 

R.  v.  Lincoln,  8  A.  ft  E.  65,  458 

R.  Y.Lloyd.  East  P.  C.  976.  131 

R.  V.  Loome,  1  Mood.  C.  C.  160,  390 

R.  Y.  Lovel,  2  M.  ft  R.  39,  114 

R.  Y.  Lowe,  2  Stra.  820.  533 

R.  Y.  Lodbury.  12  Mod.  26i^,  333 

R.  Y.  Lynn.  3  T.  R.  723,  379 

R.  V.  Lyon.  5  D.  ft  R.  497.  403 

R.Y.     "     et  al,  1  C.  ft  P.  527,  460 

R.  Y.  MacArthur,  Peake's  C.  C.  ft  P.,    525 
R.  Y.  M'Cully,  3  Mood.  C.  C.  34,  190 

R.  V.  M'Dermott,  R.  ft  R.  356,  190 

R.  Y.  M'fntosh,  East  P.  C.  956,  135 

R.  Y.  M*Kernon.  3  Russ.  541,  379 

R.  V.  Mackally.  9  Co.  67.  43 

R.  Y.  Marriot,  8  C.  ft  P.  425,  55 

R.  Y.  Marsh,  C.  ft  K.  4:i6,  114 

R.  Y.  MarUn,  8  A.  ft  E.  481,  343 

R.  Y.      "       1  Mood.  C.  C  483,  135 

R.  V.       "       9  C.  ft  P.  313,  13 

R.  Y.  Mason,  3  East  180.  130 

R.  Y.  Mathews,  3  Leach  664,  8 
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ILv.Matfaew^5T.R.ie9,4ib.iM)a.   190 
R,  ▼.  Mawbey,  6  T.  R.  619,  309 

R.T.May,  DoagL193,  131 

R.  T.  Meredith,  R.  &  R.  46,  535, 533 

R.  ▼.  MeMinffhaoi,  1  Mood.  C.  C.  S57,        6 
R.  T.  Michael,  9  C.  &  P.  356,  63 

R.  ▼.  Moffkt,  Leach  483,  135 

R.  ▼.  Mooroi  3  a  &  Ad.  184,  433 

R.  V.  MoorehooM,  Cald.  554,  595 

R.  V.  Morris,  1  B.  ^  Ad.  441,  403, 405, 418, 

433 
R.  V.  Moaiey,  1  Mood,  a  C.  97,  45,  69 
R.  V.  Murphy,  10  St  Tr.  183,  135 

R.  Y.  Murraj,  MS^  331 

R.v.Nei],SC.5&P.485,  431 

R.  V.  Neville,  Peake'e  C.  N.  P.  91,  433 

R.  V.  NewJands,  4  Jar.  333,  918 

R.  V.  Newton,  1  C.  &;  K.  469,  308 

R.  ▼.  Nicholl,  R.  &  R.  130,  115 

R.  V.       -        1  &  &;  Ad.  31,  979 

R.  V.  NlchoUs,  3  Stra.  1337,  333 

R.  V.  NorthamptoDihire,  3  M.  &  S.  963, 

404,459 
R.  T.  Norton,  8  C.  &  P.  196,  6,343,353 
R.V.       ^       R.&;R.509,  11 

R.  V.  Oakley,  4  B.  &  Ad.  307,  918 

R.  V.  Oatee,  5  St  Tr.  4,  303 

R.  ▼.  0*Brian,  1  Den.  C.  C.  9,  45 

R.  ▼.  0*ConneIl,  11  CL  &  Fin.  15,  333,  343 
R.  V.  Orchard,  8  C.  &;  P.  565,  7 

R.  T.  Overton,  9  Mood.  C.  C.  363,  960 

R.  V.  Owen,  1  Mood.  C.  C.  96,  33 

R.  V.  Oxfordshire,  (Inhab.),  1  B.  &  Ad. 

989,  404 

R.  V.  Packard,  1  C.  &  M.  133,  83 

R.  V.  PaddingtoD,  (Vestry),  9  B.  &  C. 

456,  403 

R.  V.  Pappineao,  Stra.  686,  403 

R.  V.  Parker,  3  A.  5d  E,  393,  943 

R.V.       **      70.  5d  P.  895,  950 

R.T.      •"       3Q.B.993,  353 

R.  T.       •«       11  Law  Ins.  103,  M.  C^ 

9  Mood.  C.  C.  1,  940,  331, 334,  336 

R.  V.  Parkes,  9  Leach  616,  939 

R.  V.  Parry,  et  al.,  7  C.  &;  P.  836,  34 

R.  V.  Patrick,  9  East  P.  C.  1059,  199 

R.  ▼.  Paul,  1  Leach  77,  130 

R.  V.  Peace,  3  B.  5l  Aid.  519,  10 

R.  T.  Pearson,  8  C.  &  P.  331,  330 

R.  V.  Peck,  9  A.  &  £.  686,    330,  334, 

341--43  346 
R.  V.  Pedley,  1  A.  5d  £.  93,  *  499 

R.  V.  Penderyn,  3  T.  R.  513,  461 

R.  ▼.  Perkins,  4  C.  &  P.  537,  115 

R.  V.  Perot,  3  M.  &  S.  379,  341-43 

R.  V.  Perry.  1  C.  &  K.  735,  191 

R.  V.  Phillips,  6  East  R.  464,  838,  604 

K.  V.       •"        et  al.,  3  Stran.  991,  6 

R.v.       -        3Campb.  73,  113 

R.  V.  Philpotts,  1  C.  &  K.  113,  943, 349-50 
R.  V.  Picrson,  3  Ld.  Raym.  1197,  4*29 

R.  V.  Pirn,  R.  &  R.  335,  13 

R.  V.  Pitt,  3  Burr.  1335,  589 

R.  V.  Plummer,  IC.SlK.  600,  84 

R.  V.  Plympton,  3  Ld.  Raym.  1377,        605 
R.  ▼.  Polly  and  another,  C.  &  K.  77,        13 


R.  r.  Powdl,  3  Q.  B.  180,  458 

R.  V.      -        Leach  90,  110,  130-1 

R.  V.  Powles,  4  C.  &  P.  571,  607 

R.  V.  Poynder,  1  B.  ^  C.  178,  534 

R.  V.  Prestow,  1  Campb.  494,  341 
R.  V.  Puckering,  1  Mood.  0.  C  949,        190 

R.  V.  Puddiibot,  9  East  P.  C.  947,  190. 947 

R.  V.  Pulham,  9  C.  A.  P.  380,  6 

R.  ▼.  Py well,  1  Surk.  N.  P.  C.  409,  345, 379 

R.  Y.  RandaU,  C.  4t  M.  496,    .  418 

R.  V.  Rawlins,  3  East  P.  C.  617,  190 

R.  V.  Reading,  Leach  673,  134 

R.  V.  Reeves,  Leach  933,  134 

R.  V.  Resinski,  1  Mood.  C.  C.  19,  115 

R.  ▼.  Richards,  1  D.  &;  R.  665,  340 
R.  V.  Richardson,  1  M.  &;  Rob.409, 334»  341, 

345 

R.  V.  Ridley,  3  Campb.  650,  653,  115 

R.  r.  Roberts,  Garth.  336,  534 

R.  V.  Robinson,  3  Burr.  799,  535 

R.  T.  Robinson,  Holt  C.  N.  P.  595,  193 
R.  V.  Rogier,  1  B.  &,  C.  375,  3  D.  &  R. 

431,  436 

R.  V.  Roddick,  8  0.  &;  P.  237,  193 
R.  V.  Rushton,  Diekinson's  Q.  S.  380,     587 

R.  V.  Roshworth,  R.  &  R.  317,  940 

R.  V.  RuBsel,  et  al.,  9  D.  &  R.  566,  41rt 

R.V.         <"           9D.dLR.56l,  4U3 

R.V.          •*            8  East  R.  497,  403 

R.  V.  Rossel,  1  M.  C.  C.  356,  38 

R.  V.  Ryan,  9  M.  &  R.  313,  607 

R.  T.  Sainsbuiy,  4  T.  R.  451 ,  II 

R.  V.  Sandys,  1  C.  4t  M.  345,  53 

R.  V.  Santhill,  Ld.  Raym.  1 1 74,  403 

R.  V.  Saunders,  ICiF.  976,  531 

R.  V.  Sawyer,  R.  5l  R.  994,  47 

R.  V.  Scofield,  Cald.  397,  43.'> 

R.  V.  Scott,  R.  a.  R.  414,  9 

R.  V.     •«     3  Buir.  R.  1963,  487 

R.  V.  Searing,  R.  &  R.  350,  191 

R.  ▼.  Sedley,  10  St  Tr.  Ap.  5 

R.  ▼.  Semple,  1  Leach  430,  93,  453 

R.  V.  Senior,  1  Mood.  C.  C.  346,  109 

R.  ▼.  Sermon,  1  Burr.  R.  51 6^  403 
R.  V.  Seward,  I  A.  A,  E.  705,  3  N.  & 

M.  557,        330-31-:j3,  330,  333,  349-43 

R.  V.  Sheen,  3  C.  &  P.  634,  11,  658 

R.  V.  Shellard,  9  C.  &  P.  377,  649 

R.  V.  Sheppard,  Leach  2&5,  135 

R.V.         •*        R.&R.  169,  136 

R.  V.  Sherington,  1  Leach  513,  193 

R.  V.  Silversides,  3  Q.  B.  R.  405,  9 

R.  V.  Skerrett,  1  Sid.  312,  379 

R.  V.  Smith,  3  C.  5l  P.  413,  661 

R.  T.      •*     3  Stra.  704,  423 

R.  T.      X     4  Esp.  HI,  433 

R.  V.      ^     1  Mood.  C.  C.  395,  10 

R.  V.  Spencer,  3  C.  5d  P.  430,  340 

R.  V.  Spragge,  3  Burr.  993,     331,  335,  343, 

R  T.  Stanley,  R.  Sl  R.  C.  C.  433,  499 

R.  V.  Surkey,  7  A.  A,  E.  95,  405 

R.  V.  Stead,  b  Esp.  143,  401 

R.  V.  Stevenit,  5  B.  &.  C.  346,  3oU 

R.  V.  Slevcnson,  C.  dt  K.  55,  45d-60 

R.  V.  Stewart,  R.  5d  R.  363,  33 
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lLT.8loiie,4a4tP,379,  514 

R.v.8lorT,R.&R.ai,  339 

R.v.8tnlbni,3Ld.Raviii.40,  404 

R.  V.  Stroud,  C.  h,  K.  187,  10 

R.T.      •"     6C.llbP.535»  190 

lLT.8iiiibiif7,13Hod.86^  6 

R.  V.  Sndbary,  et  al^  Ld.  Raym.  484,     487 
R.  ▼.  Svtton,  4  Barr.  3116,  4^8 

R.  V.  Smdatskie,  1  Mood.  C.  C  419,       139 
R.  T. Tanner,  1  Eqi.R.  306»  307,  343 

R.  ▼.  Taylor,  Leaeh  855,  193, 133 

R.T.      «      4e.  Shaw,  Leaofa  396,  76 

S.V.      -      3B.dta503,         8,11,436 
R.  ▼.  TMliek«  1  Eaat  181,  '  133 

R.  ▼.  Thomas  3  D.  4b  R.  631,  654 

R.  T.  Tbompaoo,  1  Mood.  C.  C.  139^         43 
ILt.         -         9  Eaat  P.  C.  515,  13 

ILt.         •«         3  Leach  810,  135 

R.  ▼.  TUley,  3  Leach  671,  499 

R.  T.TindalUet  at,  6  A.  4&  E.  143,  403, 430 
R-T.      -      IN.  dtp.  719,  418 

R.  T.  Todd,  3  Eaat  P.  C  658,      /  693 

R.  ▼.  Trafford  et  aL,  1  a  du  Ad.  874, 

6,40^-4 
R.  T.  Treharme,  1  Mood.  C  C.  998,  9 

R.  V.  Treve,  3  East  P.  C.  831,  334 

R.  T.  Traeman,  8  C.  &  P.  737,  13 

R.  T.  Tamer,  3  M.  &  Rob.  314,  5 

R.  r.       «       1  Leaeh  536,  193 

tLw.       ^      etaUlSEaatSSS,     331,345 
Rt.       ••       lSEaBt330,  333 

R.  r.  Tatchin,  5  St  Tr.  533,  547-46 

R.  ▼.  Tye,  R.  dt  R.  345,  43 

R.  V.  Upton,  6  C.  4t  P.  133,  459 

R.  ▼.  Vaotandillo,  4  M.  db  S.  73,      433,  438 
R  V.  Vansrhan,  8  C.  db  P.  390,  ]35 

Rt.        **         4Borr.3500,  594,604 

R.  ▼.  Vincent,  9  C.  4t  P.  91,  488,  648 

R.  ▼.  Waddinirton,  1  Eaat  143,  587 

R.T.  -  3  Eaat  P.  C.  513,  9 

R.  T.  Wakelinc,  R.  dt  R.  504,  340 

R.  ▼.  Walker,  6  C.  dt  P.  657,  341 

R.  T.  Walker,  1  Mood.  C.  C.  155,  191 

R.  V.  Walker,  3  Gamph.  964,  193 

R.  T.  WaOaoe,  1  C.  &  M.  1 13,  376 

R.T.WaHer8,lC.&M.588,  80 

R.  T.  Ward,  4  A.  &  E.  384,     403,418,433 
R.  ▼•  Warren,  1  Ron.  686,  101 

R.  ▼.  Warren,  R.  dD  R.  48,  n.  533 

R.  T.  Warahaner,  1  Mood,  a  0.  466, 

131-33 
R,  V.         -  7  C.  dt  P.  499,  133 

R.  T.  Waters,  1  Mood.  C.  0.  457,  10 

R.V.       -       7  CAP.  350,  44 

R  ▼.  Watson,  3  T.  R.  199,  550 

R.  T.  Watts,  3  Esp.  675,  403,  41 8 

R.T.      «*       1  Salk.  357;  Ld.  Rayou 

856,  405 

R.r.       •«     M.d&M.381,  493 

R.  ▼.  Webb  and  others,  14  East  406,       587 
R.  ▼.  Wegener,  1  Stark.  C.  543,  548 

R.  ▼.  Westbeer,  Stra.  1 133,  191 

R.  T.  Westmark,  3  M.  dt  Rob.  335,         451 
R.  V.  Wheatley,  3  Burr.  1 135,  335 

R.  r.  Wheatley,  1  Bla.  R.  373,         334,  935 
R.  V.  White,  Cald.  183,  535 


R.  V.  White,  1  Borr.  33^  403,  4?1 

R.T.       -      lCampb.359,  556 

R.  V.  Whitney  (Inhab.),  3  A.  dt  E.  71,  404 

R.  ▼.  Wiekham,  10  A.  dt  E.  38,  313 

R.  V.  Williams,  3  Cainpb.  646,  1 1 

R.T.         •«        Dickinson's  Q.  S.  378,  319 

R.  V.  Williams,  1  Salk.  383,  433 

R.  ▼.  Wilson,  3  Mood.  C.  C.  53,  373 

R.V.       •«       3  A.  4b  E.  817,  318 

R.?.       ••      8T.  R.357,  318 

R.  T.  Wood,  1  Sess.  Ca.  317,  325 

R.  V.  Woodward,  8  C.  &  P.  561,  7 

R.  V.  Worrell,  1  Mood.  C.  C.  334^  340 

R.  V.  Wright,  3  B.  dt  Ad.  681,  4J5 

R.  ▼.  Yarneli,  4  T.  R.  591,  8 

R.  V.  Yates,  a  dt  M.  133,  380 

R.  V.      -      1  Mood.  C.  C.  170,  340 

R.  V.  Yorkshire,  7  T.  R.  467,  403 

R.  ▼.         *•         7  East  588,  458 

R.  V.  Yonng,  et  aL,  1  Leach  595,  6 
R.V.       «      3T.R.98,    136,394-95,939, 

480,605 


Salisbury  ▼.  State,  6  Conn.  101,  197 

Sanchar^B  case,  9  Rep.  119,  71 

Sanderlin  y.  State,  9  Hnmph.  315,  477 

Sanderson  ▼.  Baker,  3  W.  Bl.  839,  66S 

Serlested's  case.  Latch  909,  395 

Serpentine  ▼.  Sute,  1  How.  Mi8a..R. 

260,  9 

Shaffer  y.  Klntiner,  1  Binn.  R.  515, 

549,  546 

Sharpless  y.  Com.,  9  S.  dt  R.  91,  573 

Shause  y.  Com.,  5  Barr  83,  489 

Shelton  ▼.  State,  1  Stew,  dt  Port  908,        8 

Shely  y.  Bins,  9  Har.  dt  J.  363,  547 

Sberban  y .  Com.,  8  Watts  9 1 3,  598 

Simmons  y.  Com.,  1  Rawie  149,  9 

»      y.     •'    5  Binn.  618,  909 

Singleton  y.  Johnson,  9  M.  &  W.  67,        11 

Smith  y.  Duffield,  5  S.  dL  R.  38,  109 

Southworth  ▼.  State,  9  Conn.  560,       19,  90 

Spangler  y.  Com.,  3  Binn.  533,  197 

Squires  y.  Whisken,  3  Campb.  148,  434-39 

Stanhope  y.  Baldwin,  1  Addams*  Rep.  93,    5 

sute  T.  Allison,  3  Yerg.  498,  6,  339 

**    ▼.  Ammons,  9  Murph.  193, .     979-80 

"     f .  Anthony,  I  MVord  985,  95 

••    y.  Avery,  7  Conn.  967,        499,604-5 

••    y.  Bacon,  7  Verm.  919,  943 

**    y.  Bailey,  8  Port.  479,  106 

•"    y.  Baldwin,  1  Dey.  dt  Bat  195,      4)9 

**    y.  Bollard,  3  Morph.  186,  133 

**    y.  Barden,  1  Dev.  318,  32 

**    y.  Barnea,  5  Yerg.  187,  30 

"•    y.  Barttett,  11  Verm.  650,  303 

•«    y.  Beck,  1  Hill  S.  C.  R.  363,  1 15 

••    y.  Beckwith,  I  Stew.  318,  8,  9 

*«    V.  Bell,  3  Iredell  506,  491 

*"    y.  Bishop,  15  Maine  199,  6,  7 

•*    y.        «        IChip.  110,  9h'9 

•«    ▼.  Boiw,  1  MVMullen  190,         13,333 

»    y.  Bradley,  1  Hay.  403,  130,  545 
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**  M  falsely,**  on  p.  845, 4th  line  fW>m  foot,  iiueH  **  and  designedly." 
«    M  falsely,**  on  j».  854,  lOih  line  fr«n  fbot,  intert  **  and  designedly.** 


.  Kingtboryi  5  Mats.  106. 

, ^ ,    __r      -  , ^,    -  i,3Campb.887.*» 

«<  <•  StM.  1885,  c.  1841,^  on  p.  484, 80th  Knc  flrom  top,  read  m  Stat.  1S85,  c  184»** 
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GENERAL  FORM  OF  INDICTMENT. 


CHAPTER  I. 

CAPTION. 

General  Form, 


Washington.  ( Stating  the  name  of  county).  Ai{a)  the  gene- 
ral quarter  sessions  of  the  peace  {stating  style  of  court),(b)  holden 
at  Washington  {stating  county  town,  or  wherever  the  court  is  hold- 
en)  in  and  for  the  county  aforesaid,(c)  the  day  of  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty,(rf)  before  A. 
B.  and  C.  D.,  esquires,  and  others  their  associates,  justices  of  the  said 
state,  assigned  to  keep  the  peace  of  the  said  state,  and  also  to 
hear  and  determine  divers  felonies,  trespasses  and  other  misde- 
meanors, in  the  said  county  committed,  by  the  oath  of  {naming 
the  grand  jurors),{e)  good  and  lawful  men(/)  of  the  county 
afore8aid,(y)  then  and  there  sworn  and  charged(A)  to  inquire  for  the 
said  state,  and  for  the  body  of  the  county  aforesaid,  it  is  presented 
that,  &c.(t) 

(a)  Thia  is  equivalent  to  8ayin|r  that  the  jury  were  aworn  in  open  court ;  Weinzorpflin 
9,  Sute,  7  Blackford  186. 

ifi)  The  etjle  should  properly  represent  the  court,  so  as  to  show  it  to  have  jurisdiction, 
tills  bein|r  the  chief  object  of  the  caption ;  Dean  v.  State.  Mart  &,  Yerg-.  137 ;  State  «. 
Lisle,  5  Halst  34d;  2  Hale  165;  2  Hawk.  c.  25,  s.  116, 117,  116,  119, 120;  Burns*  Just. 
2dth  ed..  Indict  ix. 

(c)  **  County  aforesaid'^  is  not  enough,  unless  there  be  express  reference  to  the  county 
in  the  margin ;  2  Hale  180 ;  3  P.  Wms.  439 ;  U.  S.  o.  Wood,  2  Wheel  C.  C.  336. 

(</)  NeiUier  the  term  nor,  it  seems,  the  date  need  be  set  out;  State  o.  Haddock,  2  Hawks 
462. 

{€)  It  is  no  ground  for  arresting  judgment  afler  conviction  on  an  indictment,  that  it  ap- 
pears firom  the  record  that  the  grand  jury,  who  found  the  bill,  consisted  only  of  fifleen 
perscms ;  State  v.  Davis,  2  Iredell  153.  By  the  common  law,  a  grand  jury  may  consist  of 
any  number  between  twelve  and  twenty-three.  The  North  Carolina  statute  upon  the  sub- 
ject of  a  grand  jury,  is  only  directory  to  the  court,  and  does  not  declare  void  a  bill  or  prc« 
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aentment  found  by  ■  (rraad  jury  consifitin^  of  the  common  law  number;  State  «.  Davu,  2 
Iredell  153. 

(/)  The  adequacy  of  this  averment,  togpether  with  those  that  follow,  was  discussed  by 
the  Supreme  Court  of  Indiana,  in  a  late  learned  opinion;  Beauchamp  o.  State,  6  Blackford 
304  *"  This  general  representation  of  the  qualifications  of  grand  jurors,"  it  whs  said,  **  has 
always  been  held  to  be  sufficient,  even  when  the  record  comes  from  a  court  of  special  and 
limited  jurisdiction ;  if  it  coines  fVom  a  superior  court,  even  the  omission  of  these  words  is 
not  fatal,  because  all  men  shall  be  presumed  to  be  *  good  and  lawful*  until  the  contrary  ap. 
pears ;  1  Chit  C.  L.  333 ;  Bac.  Abr.  Indictment  i. ;  2  Hawk.  c.  25,  s.  1 7,  3.  It  is  alleged 
there  is  uncertainty  in  the  time  and  place  of  swearing  and  charging  the  grand  jury.  The 
caption  shows  that  at  the  May  term,  1841,  of  the  Vigo  Circuit  (>>urt,  and  on  the  third  day 
of  that  month,  the  jurors  (naming  them)  appeared  in  court,  and  being  duly  sworn  and 
charged,  dec.  The  defect  complained  of  is  the  omission  of  the  words  *  then  and  there* 
before  *  sworn  and  ebarged.* 

**  The  case  of  The  People  v.  Guernsey,  3  Johns.  Cases  265,  is  relied  on  to  support  this 
objection.  It  appears  to  us  that  it  has  a  contrary  bearing.  The  omission  of  the  words 
*  then  and  there,*  in  reference  to  the  swearing  and  charging  the  grand  jury,  was,  indeed, 
held  to  be  a  fatal  defect  in  the  caption  of  the  indictment  But  the  decision  turned  on  the 
fact,  that  the  record  was  certified  from  a  court  of  inferior  jurisdiction,  and  it  admitted  tliat 
the  law  is  otherwise  when  the  indictment  is  from  a  superior  court  Our  circuit  courts 
are  vested  with  public  and  and  very  ample  jurisdiction,  and  are  not  in  contemplation  of 
law  inferior  courts.  That  writs  of  error  lie  to  them  from  the  Supreme  Court,  does  not 
rive  them  that  character.  Writa  of  error  run  to  the  English  Common  Pleas  from  the 
King's  Bench,  and  to  both  from  the  Exchequer  Chamber ;  but  these  tribunals  have  always 
been  ranked  among  the  superior  courts,  the  highest  indeed  in  the  kingdom.  The  princi- 
pal object  of  the  caption  is  to  show  the  jurisdiction  of  the  court  in  which  the  indictment 
was  found.  More  certainty  therefore  is  requisite,  when  it  is  brought  from  a  court  of'spe- 
cial  jurisdiction,  than  when  it  comes  from  a  superior  court  In  the  latter  case  the  omis- 
sion  of  the  words  Hhen  and  there,*  in  respect  to  the  swearing  and  charging  the  grand  jury, 
is  not  fatal ;  and  it  may  be  well  doubted  whether  it  is  in  any  case ;  1  Chit  C.  L.  334 ;  2 
Hawk.  c.  25,  s.  12G ;  Bac  Abr.  Indictment  i. ;  Arch.  C.  P.  24.** 

As  to  the  strictness  requisite  in  drawing  the  caption,  great  variety  of  sentiment  exists. 
In  North  Carolina,  the  courts  have  gone  so  far  as  to  pronounce  no  necessity  to  exist  for  a 
caf)tion  at  all,  except  where  the  court  acta  under  a  special  commission ;  State  o.  Brickell, 
1  Hawks  354 ;  State  «.  Haddock,  2  Hawks  462;  see  1  Saunders  250,  d.  n.  i.  Where  it  is 
wholly  omitted  in  the  court  below,  it  may  be  supplied  on  error  by  the  minute  of  the  clerk 
on  the  bill  at  the  time  of  presentment  and  the  general  rceord  of  the  term ;  State  o.  Gilbert, 
J 3  Verm.  647;  State  ».  Murphy,  9  Port  486;  State  v.  Smith,  2  Harringt532;  Kirk- 
jKitrickD.  State,  6  Miss.  471;  State  d.  Thompson,  Wright*s  R.  617;  State  «.  Roee,  1 
Alabama  29.  In  fact  in  most  of  the  states  it  is  now  rarely  tacked  on,  except  in  error.  In 
Pennsylvania,  Pa.  v.  Bell,  Add.  156;  in  South  Carolina,  State  v.  Williams,  2  M*Cord  301; 
Vandyke  o.  Dail,  1  Bail.  65;  in  Indiana,  Moody  «.  State,  7  Blackford  424;  and  in 
New  Jersey,  State  o.  Jones,  4  Halst  457,  it  eeems  it  can  be  amended  when  in  the  court 
below,  by  reference  to  the  records  of  the  term,  or  when  in  error,  by  proper  evidence  of  the 
fiicts. 

FORMS  OF  CAmONS. 

Circuit  Court  of  the  United  States  of  America,  for  the  Souihem  Dietrict  of  New  York  in 

the  Second  Circuit, 
f     At  a  Stated  Term  of  the  Circuit  Court  of  the  United  SUtes  of  America  for  the 
Southern  District  of  New  York,  in  tlie  Second  Circuit,  begun  and  held  at  the  City 
of  New  York,  within  and  for  the  circuit  and  district  aforesaid,  on  the  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

(Also)  at  a  Special  Term,  &c. 

At  an  additional  sessions  of  the  Circuit  Court  of  the  United  States  of  America 
for  the  Southern  District  of  New  York,  in  the  Second  Circuit,  begun  and  held  at 
the  City  of  New  York,  within  and  for  the  circuit  and  district  aforesaid,  on  the 
of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

At  a  Stated  Term  of  the  Circuit  Court  of  the  United  States  of  America  for  the 
Southern  District  of  Now  York  in  the  Second  Circuit,  begun  and  held  at  the  City 
of  New  York,  within  and  for  the  circuit  and  district  aforesaid,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  and 

continued  by  a<yournment  (or  adjuurnmentd)  to  the  day  of  in  the  year  laat 

,  aforesaid* 


i 
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IHHriet  Court  of  the  UnUed  SAatet  of  America  for  the  Southern  Dietriet  of  Neto  York. 
At  a  Stated  Term  of  the  District  Coart  of  the  United  Suteii  of  America  for  the 
Soothem  District  of  New  York,  beg^un  and  held  at  the  City  of  New  York,  within 
and  for  tlie  district  aforesaid,  on  the  first  Tuesday  of  in  the  year  of  our  Lord 

one  thousand  ei^ht  hundred  and 


3- 


At  a  Special  Term,  &e. 

At  a  Stated  Term  of  the  District  Court  of  the  United  States  of  Ameriea  for  the 
Southern  District  of  New  York,  beg^un  and  held  at  the  City  of  New  York,  within 
and  for  the  district  aforesaid,  on  the  first  Tuesday  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  and  continued  by  adjournment  (or  ad- 

journments) to  the  day  of  in  the  year  hut  aforesaid. 

Sktte  of  New  Jersey,  Saesex  County,  ««. 

Be  it  remembered.  That  at  a  Court  of  Oyer  and  Terminer  and  General  Gaol  Deltverr* 
holden  at  Newton,  in  and  for  said  County  of  Sussex,  on  the  fourth  Tuesday  in  May,  m 
the  year  of  our  Lord  one  thousand  ei^ht  hundred  and  twenty-seven,  before  the  Honour- 
able Gabriel  H.  Ford  Esq.,  one  of  the  justices  of  the  Supreme  Court  of  Judicature  of  the 
State  of  New  Jersey,  and  John  Gustin,  Joseph  Y.  Miller,  Walter  L.  Shoe,  Aaron  Hazen, 
and  others,  their  follows,  judges  of  the  Inferior  Court  of  Common  Pleas  in  and  for  the 
said  county,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  by  the 
xwths  of  Elijah  Eroitt,  Absalom  Dunning,  John  Layton,  Nathaniel  Vanauken,  Isaac  Be- 
dell, Philip  Smith,  Philip  VVyker,  Thomas  A.  Dildine,  Thomas  B.  Egbert,  Joseph  Greer, 
William  D.  Johnson,  Abraham  Dunning,  Andrew  Wilson,  David  Cumpton,  Lewis  Shu- 
man,  Nicholas  J.  Coz,  John  Lennington,  Zenas  Hurd,  and  by  the  solemn  affirmation  of 
William  Green,  who  alleges  himself  to  be  conscientiously  scrupulous  of  taking  an  oath, 
good  and  lawful  men  of  the  said  county,  sworn,  affirmed  and  charged  to  inquire  for  the 
state,  in  and  for  the  said  body  of  the  said  County  of  Sussex,  it  is  presented  in  manner  and 
form  fiillowing,  that  is  to  say :  Sussex  County,  ss.  The  jurors  of  the  state  of  New  Jersey, 
for  the  body  of  the  county  of  Sussex,  upon  their  oaths  and  affirmation,  William  Green,  one 
of  the  said  jurors,  being  the  only  person  who  affirmed,  on  the  said  jury,  alleging  himself 
to  be  conscientiously  scrupulous  of  taking  an  oath,  present  that  Zachariah  Price,  late  of 
the  township  of  Vernon,  in  the  County  of  Sussex  aforesaid,  not  having  the  fear  of  God  be- 
fore his  eyes,  but  being  moved  and  sedueed  by  the  instigation  of  the  devil,  on  the  twenty- 
fifth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-seven, 
with  force  and  arms,  d&c,  at  the  township  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  one  bam  of  the  property  of  one  Nicholas  Ryerson,  not  parcel 
of  the  dwelling  house  of  the  said  Nicholas  Ryerson  there  situate,  wilfully  and  maliciously 
did  bum  and  caused  to  be  burned,  to  the  great  damage  of  the  said  Nicholas  Ryerson,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  against  the  peace  of  this  state,  the  government  and 
dignity  of  the  same.  And  afterwards,  that  is  to  say,  at  the  same  Court  of  Oyer  and  Ter- 
miner and  General  Gaol  Delivery,  holden  at  Newton  oforesaid,  in  the  county  aforesaid,  on 
Monday  the  twenty-cighth  day  of  May,  in  the  year  last  aforesaid,  before  the  said  Honour- 
able Gabriel  IL  Ford  Esq.,  justice  of  the  Supreme  Court  of  Judicature,  and  John  Gustin, 
Joseph  Y.  Miller,  Walter  L.  Shee,  Aaron  Hazen,  and  others  their  fellows,  judges  of  the 
Inferior  Court  of  Common  Pleas  in  and  for  the  said  county,  cometh  the  said  Zachariah 
Price,  in  his  proper  person  according  to  the  condition  of  the  recognizance  by  himself,  and 
his  pledges  in  that  behalf  heretofore  made  and  now  here,  touchmg  the  premises  in  the 
said  indictment  above  specified  and  charged  upon  him,  being  asked  in  what  manner  he 
will  acquit  himself  thereof,  he  says  he  is  not  guilty  thereof^  and  of  this  he  puts  himself 
upon  the  county ;  ond  the  said  Alpheus  Gustin  Esq.,  who  prosecutes  for  the  state  in  this 
behalf^  docs  likewise  the  same;  wherefore  let  a  jury  thereupon  come,  to  wit,  on  Monday 
the  twenty-eighth  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and  twenty-seven, 
and  as  yet  of  the  said  term  of  May,  before  the  said  the  Honourable  Gabriel  H.  Ford  Esq., 
one  of  the  justices  of  the  Supreme  Court  of  Judicature,  and  John  Gustin,  Joseph  Y.  Mil- 
ler, Walter  L.  Shee  and  Aaron  Hazen  Esqrs.,  and  others  their  fellows,  judges  of  the  Infe- 
rior Court  of  Common  Pleas  in  and  for  the  said  county,  of  good  and  lawful  men  of  the 
County  of  Sussex  aforesaid,  by  whom  the  truth  of  the  matter  may  be  the  better  known, 
and  who  are  not  of  kin  to  the  said  Zachariah  Price,  to  recognize  upon  their  oaths,  whether 
the  said  Zachariah  Price  be  guilty  of  the  misdemeanor  in  the  indictment  aforesaid  above 
speci6ed,  or  not  guilty,  because  as  well  the  said  Alpheus  Gustin  Esq.,  who  prosecutes  for 
the  state  in  this  behalf^  as  the  said  Zachariah  Price,  have  put  themselves  upon  the  said 
jury,  and  the  jurors  of  the  said  jury,  by  Benjamin  Hamilton  Esq^  high  sheriff  of  the  said 
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County  of  Sawex,  for  thii  porpofe  empanneled  and  returned,  agreeably  to  the  itatute  in 
Buch  case  made  and  provided,  to  wit,  John  Cummins,  Matthew  Ayrea,  Lewis  IlaTena, 
Sylvenus  Adams,  William  Miicbam,  Jacob  Miller,  Nicholas  Ackerson,  Gabriel  Poet,  Lewis 
Peters,  Joseph  Predmon,  Lewis  Dennis  and  Samuel  H.  Hibler,  who  being  elected,  tried 
and  sworn  and  affirmed,  the  said  Lewis  Dennis,  one  of  the  said  jurors,  being  the  only  per- 
son who  was  affirmed  on  the  said  jury,  allegmg  himself  to  be  conscientiously  scrupulous 
of  taking  an  oath  to  speak  the  truth  of  and  concerning  the  premises,  upon  their  oaths  and 
affirmation,  say  that  the  said  Zachariah  Price  is  guilty  of  the  misdemeanor  aforesaid  on 
him  aboTe  char^^ed  in  the  form  aforesaid,  and  as  by  the  indictment  aforesaid  is  above  sup- 
posed against  him ;  and  upon  this  it  is  forthwith  demanded  of  the  said  S^chariah  Price  if 
he  hath  or  knoweth  of  any  thing  to  say  wherefore  th»«aid  justice  and  judges,  and  their 
fellows  as  aforesaid  here,  ought  not  upon  the  premises  and  verdict  aforesaid,  to  proceed 
to  judgment  against  him,  who  nothing  further  saith,  unless  as  he  before  had  said ;  where- 
upon all  and  singular  the  premises  ^ing  seen,  and  by  the  said  justice  and  judges,  and 
their  fellows  as  aforesiad,  here  fully  understood,  it  is  considered  by  the  court  here  that  the 
said  Zachariah  Price  be  confined  and  imprisoned  at  hard  labour  in  the  state's  prison  for 
the  term  of  ten  years. 

The  caption  to  the  panel  of  the  grand  jury  was  as  follows : 

List  of  the  names  of  persons  summoned  to  attend  at  the  Court  of  Oyer  and  Terminer 
and  General  Gaol  Delivery,  to  be  holden  at  Newton,  in  and  for  the  County  of  Sussex  in 
the  State  of  New  Jersey,  in  the  term  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-seven,  pursuant  to  the  statute  in  such  case  made  and  provided,  by 
me,  viz.  A.  B.,  C.  D.,  &.e^  naming  the  jurors. 

Subscribed    B.  H.,  Sheriff,— {Sute  v.  Price,  6  Halst  204, 205, 206). 

City  and  County  of  New  York^  n. 

Be  it  remembered.  That  at  a  Court  of  General  Sessions  of  the  Peace,  holden  at  the 
Halls  of  Justice  of  the  City  of  New  York,  in  and  for  the  City  and  County  of  New  York, 
on  the  first  Monday  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

forty-  before  Esquire  of  the  said  City  of  New  York,  and  two  of 

the  aldermen  of  the  said  city,  judges  of  the  said  court,  assigned  to  keep  the  peace  of  the 
said  City  and  County  of  New  York,  and  to  inquire,  by  the  oaths  of  good  and  lawful  men 
•  of  the  said  county,  of  all  crimes  and  misdemeanors  committed  or  triable  in  the  said 
oounty,  and  to  hear,  determine,  and  punish  according  to  law,  all  crimes  and  misdemean- 
ors in  the  said  City  and  County,  done  and  committed,  not  punishable  with  death. 
By  the  oath  of  foreman,  (here  setting  forth  grand  jurors). 

It  was  presented  as  follows,  that  is  to  say.  City  and  County  of  New  York,  ss :  The  jurors 
of  the  people  of  the  State  of  New  York,  in  and  for  the  body  of  the  City  and  County  of 
New  York,  upon  their  oath  present  that,  &o. 

State  ef  VermimU  Windwr  County^  ss. 

Be  it  remembered.  That  at  the  county  court  begun  and  holden  at  Woodstock,  within 
and  for  the  County  of  Windsor,  on  the  first  Tuesday  of  November,  in  tho  year  of  our 
Lord  one  thousand  eight  hundred  and  forty.five :  Toe  grand  jurors  within  and  for  the 
body  of  the  County  of  Windsor  aforesaid,  now  here  in  court  duly  empanneled  and  sworn, 
upon  their  oath  present  that,  ^c  (See  State  «.  Nixon,  18  Verm.  70 ;  Slate  v.  Munger, 
15  Verm.  290). 

(g)  The  jury  must  appear  to  be  of  the  ••county  aforesaid ;"  Tipton  ».  State,  Peck's  R. 
8;  Cornell  e.  Sute,  Mart  Sl  Yerg.  147;  Wh.  C.  L.  631 ;  though  the  allegation,  ••em- 
panneled  and  sworn  in  and  for  the  county  of  Wilkinson  and  state  of  Mississippi,**  may 
supply  its  place ;  Woodsides  0.  State,  2  How.  Miss.  R.  655. 

In  New  Jersey,  where  tho  caption  states  the  finding  to  be  on  the  oath  ffii<i  aJlinnation9 
of  the  grand  jury,  it  must  appear  that  the  affirming  jurors  were  persons  entitled  by  law  to 
take  affirmations  instead  of  oaths ;  State  9,  Harris,  2  Halst  457 ;  see  note  poHea,  p.  22.  This 
particularity  does  not  seem  elsewhere  to  have  been  held  necessary;  see  Archbold*s  C. P. 5th 
Am.  ed.  34. 

{h)  The  omission  of  the  allegation  ••then  and  there  sworn  and  charged,**  in  New  York, 
has  been  held  fttal;  People  v.  Guernsey,  3  Johns.  265;  though  in  Mississippi,  ••then  and 
there**  are  not  considered  indispensable ;  Woodsides  v.  State,  2  How.  Miss.  R.  655 ;  and  tJtey 
do  not  appear  in  the  precedent  given  by  Mr.  Archbold ;  Archbold*s  C.  P.  5th  Am.  cd.  M. 
As  appears  in  note  /,  p.  2,  the  omission  in  Indiana  is  considered  no  error. 

(t)  See  as  to  this  form  generally,  Archbold*8  C.  P.  5th  Am.  ed.  33;  2  Hale  166;  R.  v. 
Feamly,  1  Leach  425;  Wh.  C.  L.  63. 
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OEHERAL  FRAJIE  OF  inTDICTEBirT,  S&C. — VAKE  OT  DSFEHDASTT. 


CHAPTER  11. 

GENERAX  FRAME  OF  INDICTMENT  AT  COMMON  LAW. 

The  jurors  for,  &c.,(a)  inquiring  for,  &c.,(6)  upon  their  oath (c)  do 
present  that  A.  B.{d)  late  of  the  said  county,  yeoman)(e)  on  the(/) 
with  force  and  armsyrj")  at  aforesaid,  in  the  county 

af6resaidy(A)  and  within  the  jurisdiction  of  the  said  court,  in  and  upon, 
&£.,  one  £.  F.,  &c.,(i)  with  intent,  &c.,(y)  against  the  form  of  the  sta- 
tute (or  statutes)  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  {of  the  sovereign  authority).{k) 

2d  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at  in  the  county  and  within  the  jurisdiction 

aforesaid,  did,  &c.(/) 

{^Conclude  as  in  first  count). 

(a)  The  jaron  *■  of^  instead  of  *'  for,**  is  not  bad  on  arrest  of  judgment ;  R. «.  Tamer, 
2  M.  &  Rob.  214,  Parke  J.;  see  1  Chit  C.  L.  327. 

(6)  At  Common  Law  the  jurors  mast  appear  to  be  of  the  coanty ;  Whitehead  «.  R^  14 
Law  J.  (M.  C.)  165;  see/HwCev,  p.  14,  et  9eq^  for  the  forms  and  autiiorities  in  the  several 
states. 

(e)  Where  the  jurors  entertain  conscientious  objections  to  taking  an  oath,  the  proper 
coarse  is  to  insert  **  oaths  and  affirmations ;"  Dickinson^s  Q.  S.  200 ;  Kej^s  case,  9  C.  &  P. 
78;  and  this  is  always  the  case  in  Pennsylvania,  though  in  the  remaining  states,  the  prac* 
tice  has  been  relaxed,  and  the  phrase  **  oath"  seems  adopted  as  a  settled  form. 

(<f)  In  this  note  will  be  considered  first,  in  what  way  the  defendant's  name  is  to  be  set 
out;  and  secondly,  in  what  cases  several  defendants  may  be  joined. 

IsL  In  what  way  the  defendanVt  name  is  to  he  tet  ouL 

The  christian  and  surname  of  the  defendant,  if  known,  should  be  stated  with  correct- 
ness; except  in  an  indictment  against  the  inhabitants  of  a  county  or  parish,  who  may  be 
so  described  without  naming  any  of  them ;  Hawk.  b.  2,  c.  25,  s.  68 ;  Archbold's  C.  P.  25. 
Wh.  C.  L.  65.  In  Pennsylvania,  under  an  act  directing  the  **  president,  managers  and 
company*'  of  a  certain  road  to  remove  a  particular  gate,  it  was  held  that  an  indictment 
of  tliose  officer  or  officers  individually  for  a  violation  of  the  act,  was  bad ;  though  the 
court  declined  saying  whether  they  would  have  sustained  an  indictment  charging  the  de- 
fendants as  a  corporation;  Com.  o.  Demath,  12  S.  d&  R.  389.  Bat  the  weight  of  authority 
elsewhere  is  that  the  members  of  a  corporation  when  indicted  for  a  corporation  offence, 
must  be  charged  individually;  State  e.  Great  Works,  20  Maine  41 ;  Com.  v.  SwifURun  Gap, 
2  Va.  Cases  362.  But  if  the  name  of  a  prisoner  is  unknown,  and  he  refuses  to  disclose  it, 
an  indictment  may  be  sustained  against  him  as  **a  person  whose  name  is  to  the  jurors 
unknown,  but  who  is  personally  brought  before  the  said  jarors  by  ,  the  keeper  of  the 

prison  of  ;  R.  9.  ,  R.  &  R.  489.    A  man  cannot  be  indicted  with  an  aliat 

dieius  of  the  christian  name,  as  *^John,  otherwise  Robert,**  though  to  an  alias  of  the  sur- 
name there  is  no  objection;  1  Ld.  Rayra.  560;  surnames  beinjr  originally  acquired  by 
assamption*  See  cases  collected,  5  M.  &  W.  447 ;  see  also  per  Lord  Stowell,  Wakefield  v. 
Wakefield,  1  Hagff.  Cons.  R.  400;  Barlow  o.  Bateman,  3  P.  Wms.  64.  An  indict- 
mcnt  was  quashed  oe/ore  plea,  because  an  addition  was  placed,  not>afler  the  first  name, 
but  afler  the  alioB  dictut;  R.  v.  Scrapie,  1  Leach  420 ;  but  this  defect  is  cured  by  plea,  R. 
V.  Bknnam,  t6.  n.;  see  Cro.  Jac.  482,  610.  The  cases  tend  to  show  that  if  a  defendant  has 
more  than  one  christian  name  given  him  in  baptizm,  as  John  Thomas,  they  are  considered 
in  law  as  forming  one  christian  name,  and  mast  be  set  out  correctly  in  their  order ;  Com. 
«.  Perkins,  1  Pick.  388;  Jones  o.  Macquillon,  5  T.  R.  195;  3  East  111;  Wiiles  554; 
Evans  v.  King,  Pooget  •.  Tomkins,  1  Phill.  R.  499 ;  Stanhope  v.  Baldwin,  1  Addams'  R. 
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6  WHEir  SEVERAL  DfiFKIfDAVTS  UAY  BE  JOIBTED. 

93 ;  Bee  1  M.  &  Gr.  783,  n^  tboui^h  in  New  York  it  ii  declared  that  a  middle  name  is  sor- 
plusage,  and  its  oinimon  to  bo  diBregarded ;  Roosevelt  0.  Gardiner,  3  Cow.  463.  The  pro- 
per name  of  a  bastard  is  that  he  has  ^ined  by  reputation,  and  not  his  mother's  name, 
unletis  so  gained ;  R.  9.  Clark,  R.  &  R.  358. 

2d.  (/ft  uAat  ca»e§  several  defenianU  may  he  jirined).  Where  the  <blony  is  snch  as 
several  may  join  in,  e.  g,  hooae-breaking,  larceny,  Slc^  and  it  is  believed  that  several  have 
joined  in  committing  it,  in  seVeral  degrees,  e.  g.  as  principal  in  the  first  or  second  degree, 
or  as  accessaries  before  or  after  the  fact,  they  may  all  be  indicted  jointly;  3  Halo  173; 
Kane  o.  People,  9  Wend.  203;  Com.  v.  Elwell,  3  Met  190;  Com.  0.  Gillespie,  7  S.  4d  R.  469; 
Reg.  0.  Putham,  9  C.  &.  P.  28G ;  and  the  like  in  misdemeanors,  where  all  are  principals, 
e.  g.  extortion,  battery,  &c.;  a  keeping  a  gaming  house,  d&c,  2  Burr.  984;  adultery.  Com. 
0.  Elwell,  2  Met.  190;  and  the  same  rule  bears  thoagh  the  several  parties  may  have  acted 
separately,  if  the  grievance,  e.  g.  the  nuisance,  is  the  result  of  all  their  acts  jointly,  they 
may  be  joined  in  an  indictment  stating  the  acts  to  have  been  several ;  R.  0.  Stafford  and 
others,  I  B.&.  Ad.  874.  Thb  in  England  is  said  by  Mr.  Serjeant  Tallburd  to  be  the  more 
usual  and  convenient  course ;  though  a  distinct  indictment  might,  in  point  of  law,  be 
maintained  against  each,  as  all  offences  are,  in  tlieir  nature,  several ;  Reg.  0.  Atkinson  et  al^ 
Ld.  Raym.  1248;  Salk.  33;  Com.  0.  flarley,  7  Met  462.  A  joint  indictment,  how- 
ever,  prepared  on  this  basis,  is  in  its  nature  several  also ;  for  the  issues  upon  it  are  joined  dis- 
tincUy  between  the  prosecution  and  each  defendant ;  the  defendanti  nay  plead  in  different 
ways,  and  although  they  plead  similar  pleas,  may,  in  ease  of  felony,  procure  several  trials 
by  severing  in  their  challenges.  So  also  some  may  be  convicted  and  others  acquitted, 
except  where  the  offence  is  one  which  cannot  be  committed  by  less  than  two,  as  con- 
spiracy ;  or  less  than  three,  as  riot ;  when  if  the  jury  acquit  all  the  parties  charged  on  the 
record  but  one,  in  the  first  case,  or  two  in  the  second,  all  must  be  acquitted,  unless  it  is 
laid  and  tbund  that  the  offence  was  committed  with  others  to  the  jurors  unknown.  Thus, 
several  may  be  joined  in  an  indictment  for  publishing  a  libel,  where  all  joined  in  the 
publication ;  R.  0.  Benfield  and  Saunders,  2  Burr.  R.  980 ;  and  for  obtaining  money  under 
fiilse  pretences,  when  all  were  present  aiding  and  assisting  in  the  common  object  of  fraud ; 
Rtg.  0.  Young  et  al^  1  Leach  505;  Com.  0.  Call,  21  Pick.  515;  Com.  0.  Harley,  7  Met 
463.  Three  were  jointly  charged  with  procuring  certain  other  persons  to  utter  a  forged 
will.  The  only  evidence  for  the  crown  was  of  separate  aets^  done  at  separate  times  and 
places  by  each  of  the  persons  charged  as  accessaries;  at  the  end  of  that  evidence,  one 
pleaded.  For  the  rest  it  was  said,  that  only  one  could  on  the  evidence  be  convicted.  It 
was  held,  however,  that  the  rest  might  be  convicted ;  Reg.  0.  Barker  and  others,  C.  it. 

But  where  the  offence  of  each  is  entirely  distinct  in  its  nature,  or  arises  out  of  some 
personal  duty  or  omission,  each  ought  to  be  separately  indicted,  or,  at  all  events,  severally 
charged.  Thus,  indictments  against  two  or  more  jointly  for  perjury,  as  common  scolds, 
or  for  exercising  a  trade  without  eerving  an  apprenticeship,  are  bad ;  for  the  act  complained 
of  are  essential^  and  necessarilv  several;  R.  0.  Phillips  and  others,  3  Strange  921 ;  Reg. 
0.  Hodson,  6  Mod.  210.  And  though  several  defendants  may  be  included  in  one  indict- 
ment for  several  distinct  misdemeanors  of  the  same  kind,  as  for  severally  keeping  dis- 
orderly  houses;  3  Hale  174,  cited  R.  0.  Kingston  and  others,  8  East  R.  4;  it  is  neither 
discreet  or  proper,  for  the  court  might  (at  all  events  before  plea,  nr  as  it  seems,  even  before 
the  jury  is  charged  with  them;  Reg.  0.  Norton,  8  C  &  P.  196),  quash  such  an  indicU 
ment  for  any  inconvenience  shown  to  arise  from  the  juinder  of  different  counts  against 
different  offenders;  i6.,  see  Lord  Raym.  1348;  or,  if  the  objection  is  not  made  till 
afler  the  jury  has  been  charged,  mifrht  put  the  prosecutor  to  his  election ;  see  p.  191  Dick- 
inson*B  Q.  S.  Objection  to  an  indictment  for  improper  joinder  of  defendants  in  it,  is  too 
late  afler  verdict ;  vieg,  0.  Hayes,  3  M.  &  Rob.  155. 

To  support  conspiracy  it  is  necessary  that  two  or  more  defendants  should  be  charged  to 
have  been  engaged;  R.  0.  Kinnersely,  1  Strange  193;  R.  0.  Sudbury,  13  Mod.  363;  13 
East  412;  1  Ld.  Raym.  484;  State  0.  Allison,  3  Yerg.  438;  People  0.  Howell,  4  Johns. 
296;  Turpin  0.  State,  6  Blackf.  73;  though  it  is  sufficient  to  aver  the  offence  to  have 
been  committed  by  one  defendant  particularly  named,  together  with  others  to  the  inquest 
unknown ;  and  the  same  law  applies  to  riot,  with  the  exception  that  in  the  Utter  offence 
three  or  more  defendants  must  be  joined ;  see  Wharton*s  C.  L.  110,  491,  527. 

If  two  or  more  be  jointly  charged  with  having  committed  a  single  offence,  they  cannot 
be  separately  convicted  of  separate  parts  of  it  But  both  may  be  convicted,  or  one  only, 
and  the  otlier  acquitted  of  the  whole  charge ;  see  R.  0.  Hempstead,  R.  &  R.  344 ;  also  R.  0. 
Batterworth,  and  R.  0.  Messingham,  1  Mood.  C.  C  257.    In  R.  0.  Harris,  Balls  &  Mosch, 

7  C.  &  P.  416,  three  were  jointly  indicted  at  the  central  criminal  court  for  feloniously 
using  plates  containing  impressions  of  forged  notes.  It  was  held  that  a  singly  using  the 
plates  by  each  of  the  three  while  alone,  would  not  suffice  for  a  conviction ;  but  the  jury 
must  select  some  one  particular  time  afler  all  three  had  become  connected,  viz,  a  time 
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when  they  were  eU  fru^M  Ugetier  at  one  act«  or  awistinff  in  each  one  act,  aa  by  two  wing 
and  one  watebinff  at  the  door  to  prevent  dieturbaDce,  and  the  like. 

(«)  {Proper  addition  ef  the  oceuoed  party).  The  atatute  1  Hen.  V.  e.  5,  enacta,  that  in 
all  indictmenta  on  which  prooeaa  of  outlawry  liea,  additione  ehall  be  made  to  the  defend. 
ants*  names,  of  their  estate  or  degree,  or  mystery,  and  of  the  towns  or  hamlets,  or  places, 
and  the  counties  of  the  which  they  were  or  are  conversant  This  statute  haa  been  either 
reoon^niaed  ss  in  force  in  those  states  where  the  question  has  been  brought  up  independent 
of  local  legislation,  or  has  been  substantially  re-enacted;  Wharton's  G.  L.  6d ;  State  e. 
Hughes,  9  Har.  &  M'H.  479;  Com.  v.  Sims,  9  Va.  Cases  374;  Com.  o.  Lewis,  L  Met 
151 ;  State  v.  Bishop,  15  Maine  122. 

In  England,  if  an  aocused  have  several  tkles,  he  must  be  described  by  the  most  honour- 
mUe;  and  if  he  have  none  by  birth,  office,  creation,  or  reputation,  and  is  described  by  any 
such,  or  if  a  genlieisoman  be  named  merely  ojoinoter,  or  a  yeoman  ia  named  gentleman^  the 
indictment  will  be  defective;  2  Inst  699.  sut  a  trader  may  be  sued  either  by  his  degree 
m  rank  in  society,  independent  of  his  trade,  or  by  the  name  of  his  vocation;  Erskine  ». 
Murray,  2  Ld.  lUym.  1543.  A  mis-desoription,  however,  calculated  to  throw  contempt 
on  the  defendant,  la  bad,  and  on  this  ground  an  indictment  was  held  vicious  in  abatement, 
which  dncribed  the  defendant  as  a  lotteiy  vender,  when  he  was  in  fiict  a  lottery  broker ; 
State  e.  Bishop,  15  Maine  122. 

By  sUt  8  Hen.  VI.  c  10,  s.  1,  2,  the  indictment  ought  to  contain  the  addition  of  the 
place  and  county  where  the  party  indicted  is  **  conversant  and  dwelling.**  The  county  in 
the  margin  refera  to  the  place  where  the  offence  was  committed,  and  not  to  the  habitation 
of  the  party.  Accordingly  an  outlawry  for  perjury  was  reversed  on  error,  for  the  party 
was  indicted  by  the  name  **  N.  L.,  late  of  the  pariah  of  A.,**  without  showing  in  what 
county  A.  is,  though  **  Middlesex**  was  in  the  margin ;  Loech*s  case,  Cra  Jac  167. 

Neither  yeoman  or  labourer  are  good  additions  ror  that  of  a  woman;  and  widow,  single- 
woman,  wife  of  A.  B.  and  spinster,  are  good  additions  of  the  estate  and  degree  of  a 
woman ;  but  burgess,  and  citizen,  and  servant,  are  all  of  them  too  general,  and  therefore 
not  good  additions  of  the  estate  or  degree  either  of  a  man  or  woman ;  Hawk.  b.  2,  c  23, 
s.  Ill ;  2  Inst  668;  1  Bla.C.405;  Ld.Raym.1179;  6  M.^k&38;  ILe.Checketts,  6M.& 
S.  3&  As  to  yeomen,  see  1  Bla.  C.  406;  2  Inst  595, 668.  Indictment  for  assault,  addition  was 
stated  as  gentleman.  Plea  that  he  was  an  esquire  and  no  gentleman,  overruled.  Per  Fortes- 
cue  J.,  **  uis  is  in  addition  only,  not  in  the  name,  and  they  are  the  same,  and  every  esquire 
is  agentleman, and  gentlemen  are  called  esquires;**  Reg.  e.  Chapman,  cited  by  Fortescue  J., 
in  Willbms  «.  Francis,  Fort  R.  354.  Wife  was  amended  to  widow,  in  a  case  where  the 
prisoner,  charged  with  murdering  her  husband,  was  described  as  R,  the  wife  of  J.  O.,  late 
of;  JDC.,  labourer ;  Reg.  e.  Orchard,  8  C.  dc  P.  565,  Lord  Abinger;  aee  Reg  v.  T.  and  M. 
Woodward,  8  C.  &  P.  561.  Prisoners  jointly  indicted  for  stealing  dothes,  M.  W.  being 
described  in  indictment  as  **  Margaret  Woodward,  oinglewoman,^^  and  she  pleaded  to  that 
indictment  The  only  evidence  was  that  the  prisoners  addressed  each  other  as  husband  and 
wife,  and  passed  and  appeared  as  such,  and  were  spoken  of  as  such  by  witnesses  for  crown. 
Patteson  J.:  This  is  evidence  on  which  the  jury  must  say  whether  they  are  satisfied  that 
the  prisoners  are  in  fact  husband  and  wife,  even  though  the  woman  has  pleaded  to  indictment 
charging  her  as  **  singlewoman.**  She  ought  to  have  been  described  as  wife,  not  as  single- 
woman.  The  woman  was  acquitted :  the  man  convicted.  There  are  few  cases  in  the 
American  books  where  the  niceties  of  the  English  law  of  additions  have  been  recognised. 
A  want  of  an  addition  in  toto  is  ground  for  a  motion  to  quash;  but  I  apprehend  that  the 
additions  **  yeoman,**  *^  spinster,'*  **  gentleman,**  **  labourer,**  may  be  relied  upon  universally 
in  their  proper  places  as  sufficient  In  Virginia,  it  is  true,  in  an  old  case,  the  diflferenco 
between  ** labourer**  and  ** yeoman**  was  held  material;  Cum.  e.  Sims,  2  Va.  Cases  374; 
but  the  present  tendency  is  to  regard  the  existence  of  any  additions,  however  general,  as 
enough.  Perhsps  **  yeoman**  is  the  most  ffeneral  nnd  unexceptionable.  Where  a  slave 
is  charged  with  an  offence,  the  proper  addition  seems  to  be,  **that  a  negro  slave,  the  pro- 
perty of  B.'*  6lc  ;  State  v.  Cherry,  3  Murph.  7. 

{Seoeral  defendanta  with  same  additions).  If  several  defendanta  have  the  same  addition, 
H  is  safest  to  repeat  the  addition  afier  each  name,  applying  it  particularly  to  every  one  of 
them ;  and  where  a  father  has  the  same  name  and  the  same  addition  with  a  defendant, 
being  his  son,  an  indictment  is  defective  unless  it  add  the  addition  of  the  younger  to  the 
other  additions ;  but  where  the  father  is  a  defendant  without  his  son,  it  is  clear  that  there 
is  no  need  of  the  addition  of  Me  elder.  Where  L.  W.  Sr.  and  L.  W.  Jr.  lived  in  the  same 
town,  on  an  indictment  against  L.  W.  evidence  is  not  admissible  of  acta  done  by  L.  W. 
Jr.,  as  it  is  to  be  presumed  that  the  indictment  means  L.  W.  Sr.;  State  e.  Vittom,  9  N. 
Hamp.  519;  Jackson,  ex  dem;  Pell  v.  Provost,  2Caines  165;  but  see  Com.  e.  Perkin», 
1  Pick.  388 ;  State  v.  Grant,  22  Maine  171 ;  Coit  v.  Starkweather,  8  Conn.  280 ;  see  postea, 
p.  11. 

In  Indiana  it  seems  no  addition  is  necessary ;  thus  in  State  e.  M*DoweU,  6  BIack£  49, 
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Dewey  J.  eeid :  ^  The  objeetioii  orsed  tgaiBst  the  indictineiit  is,  that  the  defendaDt  10  not 
described  by  the  addition  of  hia  degree,  or  myetery,  and  place  of  residence.  By  the 
common  law  no  tddUUn  was  required  in  indictmenta  against  persona  ander  the  decree 
of  a  knights  1  ChiU  C.  L.  204.  The  sUtute  of  additiona,  1  Hen.  V.  c.  5,  enacU  that 
defendanta  ahall  be  described  by  adding  to  their  names  their  estate,  degree,  or  mys- 
tery, and  place  of  reaidenoe,  in  all  cases  in  which  **  the  exigtnt  shall  be  awvded.**  It  has 
been  held,  in  the  construction  of  this  statate,  that  in  prosecutions  which  cannot  be  attended 
by  the  process  of  outlawry,  the  indictment  need  not  give  the  addition  of  the  defendant;  1 
Chit  C.  L,  906{  Bacon  Abr.  Indictment  ii.;  ib.  Mianomer  2 ;  Rez  e.  Brough,  1  WUa.  244; 
Crob  Elix.  148.  The  exigent,  being  a  step  in  the  proceedings  of  outlawry,  is  uoJinown  to  onr 
law.  It  is  therefore  evident  that  the  statute  of  additions,  from  its  own  terms,  is  not  applicable 
to  prosecutions  in  this  state;  and  it  b  equally  clear,  that  the  common  law  doea  not  require 
the  defendant  to  be  dcacribed  by  hia  addition. 

{Mytttry  mt  time  0/  Jinding),  The  additions  of  estate,  degree,  and  mystery  of  the 
defendant,  are  not  sufficient  uiuess  they  be  the  same  which  he  had  at  the  time  of  the  find- 
ing  of  the  indictment;  and  in  this  respect  such  additions  differ  from  that  of  place,  which 
is  sufficiently  shown  by  naming  the  defendant  lote  of  such  a  place;  and  such  additions 
must  be  expressed  in  such  manner  that  it  may  plainly  appear  to  reftr  to  the  party ;  and 
therefore  it  is  not  well  expressed  by  the  addition  of  his  mystery,  naming  him  son  of  A. 
of  B.,  butcher,  because  batcher  refers  to  it  rather  than  to  the  son;  2  Inst  670 ;  2  Hale  177. 

{Plate  ofreeidenee  of  defendant).  With  respect  to  reaidence,  it  is  a  good  addition  of 
this  kind  to  name  the  party  late  of  a  township  named ;  see  Dickinson*s  Q.  S.  p.  203 ;  R. 
o.  Yandell,  4  T.  R.  521 ;  in  which  respect  this  addition  differs  from  that  of  the  eotate^ 
degree,  or  myetery:  and  it  ia  said  that  if  the  defendant  be  named  commorant  in  A. 
late  of  B.  it  is  sufficient;  C!ortiKoe  v.  Munox,  Stra.924.  As  will  be  seen  in  the  forms 
hereafter  given,  the  residence  in  moet  of  the  statea  is  held  to  be  satisfied  by  the  allegation 
» late  of  the  county  aforesaid,"  or  ** late  of  county;**  aee  also  Wh.  C.  L.  70.    In 

England  greater  exactness  is  required ;  and  where  in  an  indictment  for  an  assault,  defend- 
ant was  described  as  late  of  A.  in  the  county  of  B.,  without  stating  that  A.  was  a  parish, 
it  was  holden  bad ;  althou|rh  the  offence  was  laid  to  have  been  committed  at  the  parioh 
aforeeaid ;  for  some  certain  venno  must  appear  on  the  fece  of  the  record,  and  here  the 
offence  is  laid  at  the  parish  aforesaid,  and  no  parish  is  mentioned ;  R.  v,  Mathews,  2  Leach 
664 ;  5  T.  R.  162.    In  the  city  of  New  York  the  practice  is  to  charge  *"  late  of  ward 

in  the  city  of  Now  York." 

With  respect  to  addition  of  place,  the  best  and  roost  convenient  course  is  to  state  that 
in  which  the  prisoner  committed  the  offence;  for  he  is  considered  as  conversant  of  that 
place,  and  by  this  means  the  confusion  of  stating  two  places  in  the  indictment  is  void ; 
Hawk.  b.  2,  c.  27,  s.  125, 126. 

(/#oio  error  in  name  or  addition  operates).  The  only  mode  by  which  at  any  time  ad- 
vantage can  be  taken  by  a  prisoner  of  any  error  in  his  name  or  addition,  is  by  plea  in 
abatement ;  State  v.  Lorey,  2  Brevard  395 ;  Lynes  e.  State,  5  Port.  236 ;  State  v.  Hughes, 
2  Har.  &.  M*H.  479;  see  Sute  v.  Newman,  2  Car.  Law  Rep.  74;  Com.  «.  Dedham,  16 
Mass.  146;  Turns  e.  Com.,  6  Met  225;  Com.  e.  Savers,  8  Leigh  722 ;  R.  v.  Granger,  3 
Burr.  1617;  though  where  no  addition  is  given,  or  where  there  is  no  christian  name,  tlie 
proper  course  is  to  move  to  quash.  If  he  once  pleads  the  general  issue  not  guilty,  he  can- 
not afterwards  take  advantage  of  any  such  error,  for  he  is  precluded  and  estopped  by  his 
plea ;  and  he  ia  not  obliged  to  take  advantage  of  an  error  in  these  respects  by  pleading  in 
abatement,  in  order  to  make  his  acquittal  a  valid  bar  to  any  subsequent  prosecution  for 
the  same  offence ;  for  if  he  be  aflerwards  indicted  for  the  same  offence  by  another  name 
or  addition,  he  may  show  himself  to  be  the  same  person  by  averment  and  evidence,  and 
rely  with  success  on  his  previous  acquittal,  notwithstanding  the  variance;  Hawk.  b.  2,  c. 
23,  s.  103,  104.  A  plea  in  abatement  muat  be  verified  by  affidavit  exposing  the  defendant's 
real  name,  ad<litions,  or  mystery,  as  the  case  may  be ;  Com.  o.  Sayers,  8  Leigh  722 ;  R.  o. 
Granger,  3  Burr.  1607 ;  Rev.  Stat  Mass.  c.  136,  s.  31.  An  error  as  to  one  party  of  several 
can  only  be  taken  advantage  of,  in  any  stage,  by  him,  and  doea  not  affect  the  indictment 
as  to  the  others ;  2  HaJe  177.  A  plea  in  abatement  was  always  of  small  benefit  to  the 
party  accused,  because  he  waa  bound  to  set  out  bis  true  name  and  addition  in  it;  and,  if 
successful,  might  be  indicted  for  the  same  felony ;  while  if  unsuccessful,  in  the  English 
practice,  sentence  fettowcd  in  misdemeanor;  1  Chit  C.  L.  461 ;  though  hero  the  inclination 
of  authority,  judging  from  the  doctrines  arising  in  demurrer,  is  that  the  judgment  would 
be  respondeat  ouster;  Wh.  O.  L.  133-4;  State  v.  Wilkins,  17  Verm.  152;  Ross  v.  Sute, 

9  Miss.  696. 

(/)  Though  some  precise  day,  month,  and  year  must  be  charged ;  Stite  0.  Beck  with,  1 
Stew.  318;  Wh.  C.  L.  72;  R.  «.  Taylor,  3  B.  &  C.  502;  it  is  not  necessary  to  sustain  tlie 
precise  allegation  in  prooC  if  the  time  stated  be  previoua  to  the  finding  the  indictment ; 
blarkie  C  F.  5e;  feihclton  o.  State,  1  Stew.  &.  Poit  208;  but  it  is  material  to  show  that 
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the  proMcntion  was  commenced  in  dae  time,  where  it  is  enacted  that  it  shall  he  com- 
Dicnced  within  a  particuUr  time;  see  Salk.  369,  378;  Garth.  501;  5  MckI.  446;  1  Ld. 
Raym.  58S;  10  Mod.  248;  and  where  the  offence  is  statutory,  the  time  laid  must  be  sob. 
sequent  to  the  passage  of  the  statute  by  which  the  offence  was  created.  It  is  not,  how. 
erer,  necessary  to  allege  time  to  any  charge  of  mere  negation  or  omission ;  R.  v.  Holland, 
5  T.  R.  616;  Starkie's  0.  P.  61.  If  the  offence  is  laid  on  an  uncertain  or  impossible  day, 
or  on  a  future  day,  or  on  different  days,  or  on  such  a  day  as  renders  the  indictment  repug- 
nant  to  itself,  tlie  objection  is  fatal  in  arrest  of  judgment  even  after  verdict  Thus  judg- 
meots  were  arrested  when  the  date  charged  was  November,  1801,  and  the  25th  year  of 
American  Independence,  the  dates  being  inconsistent;  State  v,  Hoadricks,  Conf.  N.  C. 
R.  369 ;  where  on  a  charge  of  compounding  felony,  the  date  of  the  commission  of  the 
offence  was  laid  anterior  to  the  dale  fixed  for  the  commission  of  the  larceny ;  State  v. 
Dandy,  I  Brevard  3.95 ;  and  where  the  crime  was  alleged  to  have  been  committed  on  Sep- 
tember 30,  1033;  Serpentine  «.  Sute,  1  How.  Miss.  K.  260.  So  if  the  date  be  left  blank; 
Suta  9.  Beekwith,  1  Stewart  318;  SUte  «.  Roach,  2  Hay.  552;  Tarn  v.  State,  3  Miss. 
43.  Where,  however,  an  indictment  tried  in  the  Jir$t  year  of  George  IV.,  stated  tJie 
ol&nce  as  having  been  committed  **on  the  20th  July,  in  the  fourth  year  of  the  reign  of 
lung  George  the  Fourth,"  it  was  holden  that  the  words  ^fourth  year  of  the"  might  be 
rejected  as  superfloons,  and  the  indictment  sustained ;  R.  v.  GiU,  R.  &  R.  431 ;  see  R« 
V.  Scott,  fL  6l  R.  4\4;  \  Ruse.  C.  M.  562,  S.  C.  Thus,  where  it  was  made  a  sUtutory 
misdemeanor  to  exhibit  lights 'to  persons  at  sea  **  between  September  and  April,*'  an  alle. 
Ration  that  the  defendant  exhibited  lights  on  the  9th  March  was  held  sufficient  without 
specifically  averring  that  he  did  so  *^  between  September  and  April ;"  6  Gea  IV.  c  164,  s. 
S2i  R.  o.  Brown,  M  &  M.  163;  per  Littledale  and  Gaselee,  Js.;  see  note  to  Harding  e. 
Stokes,  Tyr.  Sl  Gr.  599.  It  seems  that  where  an  offence  is  laid  contrary  to  the  form  of  a 
statute,  it  is  not  necessary  to  state  it  to  have  been  committed  **  after  the  passing  of  the 
act,"  though  it  took  place  very  recently  before,  if  the  time  when  it  took  place  is  laid  and 
|iroved  to  be  afler  the  act  passed ;  see  judgment  of  Parke  B.,  in  Harding  «.  Stokes,  Tyr. 
<&>  Gr.  605.  If,  in  point  of  fact,  an  offence  is  committed  afler  a  day  fixed  by  a  statute,'aa 
that  on  and  afler  which  an  offence  may  be  laid  and  tried  as  if  committed  in  the  county 
in  which  the  offender  is  apprehended,  and  tlie  statute  does  not  vary  the  nature  and  cha- 
racter of  the  offence,  the  having  laid  the  day  in  the  indictment  before  the  day  fixed  by  the 
statute,  will  not  vitiate ;  R.  v.  Treharme,  1  Mood.  C.  C.  298.  Clerical  errors,  however,  in 
setting  forth  the  date,  are  liberally  treated.  Thus,  **  first  March**  was  held  sufficient  for 
^  first  of  March  ;'*  Simmons  e.  Com.,  1  Rawle  142 ;  and  where  the  caption  was  **  December 
Sessions,  1818,**  the  date  was  held  sufficiently  well  expressed  by  the  averment  **  in  the  year  • 
aforesaid  ;**  Jacob  e.  Com.,  5  S.  &.  R.  315.  The  setting  forth  the  date  in  Arabic  figures 
is  enough ;  State  e.  Gilbert,  13  Verm.  647;  SUte  v.  Smith,  Peck  165;  State  e.  Hodgdon, 

3  Verm.  481.  The  word  "  being''''  {existeno)  will,  unless  necessarily  connected  with  some 
other  matter  (e.  g.  by  the  word  then),  relate  to  the  time  of  the  indictment  rather  than  of 
the  offence;  see  1  Chit  C.  L.  2d  ed.  220,  and  Reg.  o.  SUversides,  3  Q.  B.  R.  405 ;  Wh.  C. 
L.75. 

iHour  efeommiUing  offence).  It  is  not  necessary  to  state  the  hour  of  committing  the 
oflfence,  exicept  where  its  indictable  nature  or  character  is  made  by  statute  to  depend  on 
the  hour  of  its  being  committed.  Thus,  as  burglary  cannot  be  committed  in  twilight,  it 
is  necessary  in  case  of  that  offence  to  allege  a  certam  hour  in  the  night  at  which  it  was 
committed,  in  order  that  the  fact  might  appear  on  the  face  of  the  indictment  to  have  been 
done  after  the  twilight  of  the  evening,  and  before  that  of  the  morning ;  R.  s.  Waddington, 
2  East  P.  C.5I3;  1  Hale  549;  2  Hawk.  c.  25,  s.  76,  77;  State  ».  G.  S.,  1  Tyler  295; 
Thompson  «.  Com^  4  Leigh  652 ;  State  v.  Mather,  Chip.  32.  It  is  not  enough  to  lay 
this  offence  as  having  been  committed  between  the  hour  of  twelve. at  night  and  nine  the 
next  morning ;  State  e.  Mather,  Chip^  32. 

ig)  (,Vi  ei  armt's).  Whatever  may  once  have  been  thought  of  the  magic  of  these  words, 
it  as  DOW  settled  that  they  are  wholly  unessential.  The  statute  37  Hen.  VIII,  c.  8,  clearly 
dispenses  with  them,  even  if  before  tljat  they  possessed  any  signification  or.  importance ; 
and  the  current  of  authority,  even  in  those  states  where  that  statute  is  not  in  fiirce,  is  to 
reject  them  altogether ;  2  Hawk.  c.  25,  s.  90;  3  P.  Wms.  497;  Wh.  C.  L.  102;  State  s. 
Kean,  10  N.  Hamp.  347;  State  v.  Munger,  15  Verm.  290;  2  Tyler  266;  Tipton  v.  State, 
2  Terg.  542;  Territory  o.  M'Farkme,  1  Mart  224;  Sute  «.  Thomson,  2  Rioe*s  Dig.  386. 
In  Com.  e.  Martin,  reported  2  Barr  244,  the  exception  taken  to  the  indictment,  which  was 
for  assault  and  battery,  was  the  want  of  those  words,  and  though  it  does  not  distinctly 
appear  so  on  the  fiioe  of  the  report,  the  intimation  of  the  court  is  dear  that  they  are  wholly 
unnecessary. 

(A)  In  this  comfitry  the  usual  practice  in  averring  place  is  by  charging  the  offetfce  to 
have  taken  place  in  the  county  where  it  was  committed ;  Wh.  C.  L.  77 ;  Duncan  «  Com., 

4  &  &.  R.  448.    In  Masnchusetts,  however,  it  has  been  held,  that  if  from  the  terms  of 
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the  location  of  a  town  or  district  by  the  act  of  incorporation,  tlie  court  cannot  conclnde 
that  the  whole  town,  district,  or  unincorporated  place  lies  in  the  same  coanty,  both  towa 
and  county  must  be  averred ;  Com.  e.  Sprin^eld,  7  Mass.  9 ;  and  in  the  same  case  it  was 
declared,  that  the  proper  course  in  that  state  in  all  capital  cases,  is  to  lay  both  county  and 
town.  In  the  city  of  New  York  the  practice  is  to  name  the  loari,  in  the  city  of  New  Or- 
leans the  parish. 

{Repeating  lime  and  place  to  every  material  fact).  When  time  and  place  have  been 
once  named  with  precision,  the  words  ^ then  and  there"  referring^  to  the  last  antecedent, 
will  afterwards  sufficiently  express  both ;  Wh.  C.  L.  74;  Stout  v.  Com.,  11  S.  &.  R.  177. 
Where  the  circumstances  stated  in  indictments  for  misdemeanors  are  merely  continuous, 
as  in  assaults  with  aggravation,  one  mention  of  time  and  place  as  applicable  to  ai/  circum- 
stances, will  suffice ;  but  this  is  otherwise  in  felonies  where  distinct  and  independent  cir* 
cumstances  are  necessary  to  the  charge;  2  Hale  178;  R.  v.  Cotton,  Cr.  El.  738.  But  the 
mere  qualification  **  and"  without  Uie  word  ^  then"  is  insufficient  to  extend  the  original 
allegation  of  time  to  the  averment  thus  introduced ;  Wh.  C.  L.  74.  Where  the  time  and 
place  are  immaterial,  they  may  be  introduced  by  the  words  to  wit;  though  without  a  ocu 
licet  in  such  case,  a  variance  would  not  prejudice ;  and  as  in  cases  where  they  are  of  the 
essence  of  the  charge,  a  oeilicet  will  not  aid  a  variance  in  proof;  Busby  v.  Watson,  Bla. 
Rep.  1050;  it  is  rarely  ever  useful ;  Dickinson's  Q.  S.  6th  ed.  213. 

(i)  ( The  description  of  the  party  against  whose  person  or  property  the  offence  was  com* 
miUed).  The  indictment  roust  be  so  certain  as  to  the  party  against  whom  the  offence 
was  committed,  as  to  enable  the  prisoner  to  know  and  understand  who  that  party  is, 
and  what  charge  he  is  called  on  to  answer;  2  Curw.  Hawk.  319.  And  an  error  in  set- 
ting forth  the  names  of  such  party,  is  much  more  serious  than  in  setting  forth  the  narott 
of  Sie  defendant  himself^  as  the  latter  can  only  be  taken  advantage  of  by  abatement,  but 
the  former  is  proper  ground  for  acquittal,  in  case  of  variance  in  evidence,  or  arrest  of  judg. 
ment  in  case  of  variance  on  record ;  Wh.  C  L.  71.  The  mis-spelling  of  a  surname,  when 
its  usual  pronunciation  is  satisfied  by  the  manner  in  which  it  is  written  in  the  record,  as 
•*Whyneard"  for  ^Winyard,"  is  sufficient;  R.  «.  Foster,  R.  &  R.  413;  and  in  one 
case  the  court  went  so  far  as  to  say  that  "  Harrison"  was  not  a  fatal  variance  from  ^  Har- 
ris;" State  V,  France,  1  Overton's  R.  434;  though  in  Pennsylvania,  in  Com.  o.  Gillespie,  7 
S.  Sl  R.  469,  the  extreme  position  was  taken  that  **fiurrall"  was  sufficient  to  arrest 
judgment  where  the  proof  was  that  the  name  was  Burril.  The  word,  however,  it  must  be 
observed,  occurred  in  the  copy  of  a  lottery  ticket,  pretended  to  be  set  out  in  the  indict- 
ment A  mere  statement,  it  seems,  of  the  christian  name,  without  any  surname,  will  not 
suffice;  Hawk.  b.  2,  c.  35,  s.  71.  Where  the  name  and  addition  of  the  injured  party  can- 
not be  ascertained,  as  where  a  body  of  a  murdered  person  is  found  who  cannot  be  identi- 
fied, or  goods  are  found  on  a  highwayman,  &.C.,  the  indictment  may  allege  the  party  to  be 
^  to  the  jurors  unknown;"  2  Hale  181  ;  see  3  B.  &.  Aid.  580.  To  support  the  description 
of  **  unknown,"  remarks  Mr.  Serjeant  Talfourd,  it  must  appear  that  the  name  could  not  well 
have  been  supposed  to  have  been  known  to  the  grand  jury;  Reg.  v.  Stroud,  C.  &,  K.  187. 
**  Unknown"  was  held  sufficient  where  there  was  evidence  that  the  party  injured,  a  has- 
tard  child  who  died  at  twelve  days  old  unbaptized,  had  been  called  by  its  mother  Mary  Ann ; 
R.  e.  Smith,  1  Mood.  C.  C.  395;  S.  C.  6  C.  &  P.  151.  A  bastard  which  had  never  ac 
quired  a  name,  is  sufficiently  identified  by  showing  the  name  of  its  parent  thus — ^*  a  certain 
illegitimate  male  child  then  lately  born  of  the  body  of  A.  B.  (the  mother);"  Reg.  o.  Mary 
and  Jane  Hogg,  3  M.  &  Rob.  380;  see  Reg.  v.  Hicks,  3  i6.  303;  where  an  indictment  for 
child-murder  was  held  bad  for  not  stating  the  name  of  the  child  or  accounting  for  its  omis- 
sion. A  bastard  must  not  be  described  by  his  mother's  name  till  he  has  acquired  it  by 
repuUtion;  R.  v.  Clark,  R.  &.  R.  358;  Wakefield  v.  Mackey,  1  Phill.  R.  133,  contra, 
A  bastard  child,  six  weeks  old,  who  was  baptized  on  a  Sunday,  and  down  to  the  following 
Tuesday  had  been  called  by  its  name  of  baptizm  and  mother's  surname,  wus  held  by  Ers- 
kine  J.  to  be  properly  described  by  both  those  names  in  an  indictment  for  its  murder; 
Reg.  V.  Crans,  8  C.  £  P.  765 ;  but  where  a  bastard  was  baptized  **  Eliza,"  without  men- 
tioning any  surname  at  the  ceremony,  and  was  afterwards,  at  three  years  old,  suffiicatcd 
by  the  prisoner,  an  indictment,  styling  it  "  Eliza  WaterSt"  that  being  the  mother's  sur- 
name, was  held  bad  by  all  the  judges,  as  the  deceased  had  not  acquired  the  name  of  Wat* 
ers  by  reputation ;  R. ».  Ellen  Waters,  1  Mood.  C.  C.  457.  (N.  B.  No  bapfizmal  register 
or  copy  of  it  was  produced  at  either  trial.  Semh. :  '*  Eliza"  would  have  sufficed ;  see  Reg. 
V.  Stroud,  C.  6l  K.  187,  and  cases  collected;  Williams  «.  Bryant,  5  M.  &  W.  447).  In 
the  previous  case  of  R.  v.  Frances  Clark,  R.  &.  R.  358,  an  indictment  stated  the  murder 
of**  Oeorge  Lakeman  Clark^  a  bas^born  infant  male  child,  aged  three  weeks,"  by  the  pri- 
soner, its  mother.  The  child  had  been  christened  George  Lakeman^  being  the  nsroe  of 
its  reputed  father,  and  was  called  so,  and  not  by  any  other  name  known  to  the  witne^es. 
Its  mother  called  it  sa  There  was  no  evidence  that  it  had  been  called  by  or  obtained  its 
•mother's  name  of  Clark,    The  court  held  him  improperly  laid  Clarki  and  as  nothing  but 
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die  name  identified  him  in  it,  the  conviction  was  held  bad ;  ace  also  R. «.  Sheen,  3  C.  & 
F.  634.  However,  in  Reg.  v.  Biaa,  8  C.  &  P.  773,  an  indictment  against  a  married  woman 
lor  murder  of  a  legitimate  child,  which  stated  ^  tliat  she,  in  and  upon  a  certain  infant  male 
ekUdtfUndw  years,  to  wit,  of  the  age  of  six  weeks,  and  not  baptized,  feloniously  and  wil. 
fullj,  &4X,  did  mmke  an  asaanit,  &a,"  was  held  insufficient  by  all  Uie  judges,  as  it  neither 
stated  the  child*s  name,  nor  that  it  was  ^to  the  jurors  unknown."  Stmhlt :  it  would  have 
sufficed  to  state  him  as  **  a  certain  male  child,  dtc,  of  tender  age,  that  is  to  say,  about  the 
age  of  six  weeks,  and  not  baptised,  born  of  the  body  of  C.  B.;"  sec  2  C.  &.  P.  635,  n. ;  see 
also  R.  V.  Sheen,  2  C.  ^  P.  634.  Where  a  party  is  as  usually  known  by  one  name  as  an. 
other,  he  may  be  described  by  either,  and  bv  tlie  name  which  he  has  assumed,  even  though 
shown  not  to  be  his  right  name;  R.  v.  ^orUiU,  R.  &  R.  509;  R.  e.  Berriman,  5  C.  db 
P.  601 ;  Anon.,  6  C.  &  P.  408.  So  where  an  indictment  charged  the  name  of  the  person 
•lain  as  Marie  Gardiner  oitas  Maria  Bull,  and  the  proof  showed  her  real  name  to  be  Maria 
Frances  Bull,  though  she  was  generally  known  by  the  name  in  the  indictment,  it  was 
held  sufficient;  State  v.  Gardiner,  Wright*s  R.  393.  If  a  false  description  be  added  to  the 
name,  as  if  a  female  feloniously  mairi^  by  a  man  whose  wife  is  still  alive,  be  described  a 
**  widow,*'  when  she  is  known  to  be  a  singlewoman,  the  error  will  be  fatal,  though  no  descrip- 
tion  of  her  was  requisite ;  R.  v.  Deeley,  1  Mood.  C.  C.  R.  303 ;  4  C.  dt  P.  579  (A.  D.  1631). 
Where  the  party  injured  has  a  mother  or  father  of  the  same  name,  it  is  better  to  style  the 
prosecutor  **  the  younger,**  as  it  may  be  presumed  that  the  parent  is  the  party  meant ;  for 
George  Jolmson  means  G.  J.  the  elder,  unless  the  contrary  is  expressed ;  Singleton  n. 
Johnson,  9  M.  &  W.  67.  But  this  was  held  immaterial,  where  it  is  sufficiently  proved 
who  Elizabeth  Edwards,  the  party  described  assaulted,  was,  viz.  the  daughter  of  another 
Elizabeth  Edwards;  R.  «.  Peace,  3  B.  dc  Aid.  519;  see  ante,  p.  7.  A  variance  in  the 
name  or  identity  of  the  party  laid  as  injured,  will  entitle  the  prisoner  to  acquittal ;  Dickin- 
KHi*s  Q.  S.  6th  ed.  913.  See  also  generally  on  this  head,  3  Hale*B  Pleas  of  the  Crown,  p. 
239,  ed.  by  Stokes  and  Ingersoll,  n.  1,  to  which  work  the  practitioner  is  referred  as  being 
at  the  same  time  the  most  satisfactory  edition  of  Hale  extant,  and  as  containing  a  series 
of  notes  of  singular  learning  and  accuracy. 

(J)  {AUtgation  of  intent).  What  the  law  forbids  to  be  done,  it  becomes  illegal  to  do 
wilfully;  Fergus  e.  State,  6  Yer^.  345;  Wh.  C.  L.  168;  on  which  account  the  doing  it 
will  be  the  subject  matter  of  an  mdictment  as  contempt  of  the  statute ;  Crowther*s  case, 
Cro.  £K  655 ;  without  the  addition  of  any  corrupt  motives ;  per  Asliurst  J.,  R.  e.  Sains- 
bury,  4  T.  R.  451,  cited  3  A.  &  E.  613;  for  disobedience  of  an  act  of  the  legislature,  is 
indictable  on  the  principles  of  the  common  law,  though  a  pecuniary  penalty  may  also  be 
provided  for  it;  R.  e.  Jones,  Strange  1146;  indictment  for  not  taking  on  defendant  the 
office  of  overseer  on  a  regular  appointment;  R.  v.  Harris,  R.  o.  Crorslcy,  10  A.  dc  E.  133. 
But  the  intention  of  the  party  at  the  time  he  commits  an  act  charged  as  an  offence,  is 
often  as  necessary  to  be  proved  as  any  other  fact  laid,  though  it  can  only  be  proved  by 
overt  acts,  every  man  being  supposed  to  intend  the  necessary  consequence  of  his  own 
acts;  R.  e.  Harrington,  R.  £  R.  307.  When  more  than  one  criminal  intent  is  averred, 
the  averment  is  divisible,  and  only  one  need  to  be  proved ;  c.  g,  if  a  person  is  charged 
with  assaulting  a  child  with  intent  to  abuse  and  carnally  know  ner,  he  may  be  convi^ed 
of  an  assault  with  an  intent  to  abuse  her  only;  R.  v.  Dawson,  3  Stark.  62 ;  Sbaw*s  case, 
3  R.  789;  Figgins  v.  Cogswell,  3  M.  dt  S.  369.  As  to  intent  in  uttering  a  counterfeit 
half-crown  in  charity,  see  Pace's  case. (on  3  W.  IV.  c.  34,  s.  7),  8 C.  &  P.  33;  and 
Alldy*8  case  for  erasing  and  altering  a  stamped  post-horse  license,  both  before  Ld.  Abin- 
gcr  C.  B.,  8  C.  &  P.  136. 

In  R.  V.  Hunt  and  another,  3  Camp.  583,  an  information  charged  that  defendant  **  com. 
poeed,  printed  and  publiahed**  a  libel.  The  proof  was  of  publication  only ;  Ld.  Ellen- 
borough  held  it  sufficient  for  a  conviction,  adding,  *"*  If  an  indictment  charges  that  the 
defendant  *  did  and  cau$ed  to  be  done*  a  particular  act,  it  is  enough  to  prove  either.  The 
distinction  runs  through  the  whole  criminal  law ;  and  it  is  invariably  enough  to  prove  so 
much  of  the  indictment  as  shows  that  the  defendant  has  committed  a  su^tantive  crime 
therein  specified.** — Defendants  convicted. 

In  R.  e.  Williams,  3  Camp.  646,  defendant  was  charged  with  **  composing,  printing 
and  publishing**  a  libel.  His  MSS.  was  produced  and  shown  to  have  been  delivered  by 
him  to  a  printer,  who  printed  and  sold  copies  by  his  orders.  These  copies  differed  from 
the  indictment,  and  from  the  MSS.  which  was  adhered  to  in  it  Lawrence  J.,  **  defend- 
ant may  be  acquitted  of  *  printing,*  and  found  guilty  of '  composing  and  publishing.*  **«» 
Defendant  convicted.    See  also  3  M.  &  S.  371 ;  3  Bla.  R.  789. 

(i)  {Conelu9ion  of  indiclmentt  at  common  law)*  The  old  reason  of  the  ordinary  con- 
dttsion  of  an  indictment  at  common  law,  **  againtt  the  peace  of  our  taid  lady  the  queen^ 
her  crown  and  dignity,^*  was  that  these  words  were  always  necessary  in  order  to  show  to 
whom  the  forfeiture  accrued.  Whether  in  misdemeanor,  R.  v.  Taylor,  3  B.  &  C.  503 ; 
common  law  felony,  R.  v.  Cook,  R.  dt  R.  C.  C.  176;  3  Ruse.  C  di  M.  173;  or  felony 
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created  by  itatnte,  ih,;  1  Bla.  C.  116.  The  only  eiception  was  in  an  indictment  for  m 
mere  nonfeaaance  at  common  law,  when  it  is  aaid  their  omisHion  would  not  preja* 
dice;  per  Holt  C.  J.;  Forteacne,  131  R«;  and  they  are  alwaya  neoemary  in  an  offence 
against  a  atatute.  In  thia  country,  though  the  reaaon  no  lon^r  works,  tlie  form  is  pre- 
served, and  ia  in  many  inatancea  made  imperative  by  consUtational  enactment,  as  will  be 
accn  in  the  next  chapter.  In  offences  of  all  characters,  the  **  contra  pacem**  is  essential ; 
and  the  point  on  which  any  discretion  may  be  exercised  is  in  the  omission  or  inlrodoctioa 
of  the  conclusion,  **  contra  formam  otaluti,*^  And  here  it  may  be  observed  that  in  all  caaes 
of  doubt,  it  is  proper  to  introduce  this  conduston,  and  even  in  a  clear  common  law  case,  it 
niny  always  be  disregarded  as  surpluaage;  Ld.  Raym.  149,  1164 ;  R.  e.  Matthewa,  5  T.  R. 
169,  4  t6.  202;  1  Saund.  135,  n.  3;  Sute  v.  Buckman,  8  N.  HBrop.203;  Knowlea  e.  State, 
3  Day  103;  State  «.  Cruiser,  3  Harria.  108;  Southworth  o.  Sute,  9  Ck>nn.  560;  Com.  v: 
Gregory,  2  Dana  417;  Com.  v.  Hoxey,  16  Mass.  385;  Rosp.  e.  Newell,  3  Yeatea  407; 
Pa.  e.  Bell,  Add.  171 ;  2  Hale  190;  AUeyn  43;  1  Salk.  212-13;  5  T.  R.  162;  2  Leach 
5.*<4;  2  Salk.  460;  1  Ld.  Raym.  1163;  4  T.  R.  902;  Hawk,  b.2,  c.  25,  a.  115;  Bac. 
Ab.  Indictment  H.  2 ;  Bums*  Just  Indictment  ix. ;  Hasltp  o.  State,  4  Hay.  273.  In 
a  large  claaa  of  offencea,  however,  its  introduction  is  imperative.  Thus,  where  an 
offence  is  created,  or  where  a  misdemeanor  is  raised  into  a  felony  by  atatute,  the 
words  **  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,"  must  be 
inserted  either  before  or  after  the  words  **  against  the  pence,"  Slc;  2  Hale  192;  2  Hawk. 
c.  25,  8.  1 1 6 ;  I  Salk.  370 ;  2  R.  &  R.  38 ;  Wh.  C.  L.  104.  Where  the  matter  charged  is  no 
ofl'enee  at  common  law,  the  omission  of  these  words  will  so  entirely  vitiate,  that  no  judg. 
roent  can  be  given  on  it;  1  Hale  172,  189, 192.  For  every  offence  for  which  a  party  ia 
indicted  ia  supposed  to  be  prosecuted  as  an  offence  at  common  law,  unless  the  proaecotor, 
by  reference  to  a  statute,  shows  that  he  means  to  proceed  on  it ;  and  without  such  express 
reference,  if  it  be  no  offence  at  common  law,  the  court  will  not  look  to  aee  if  it  be  an  of- 
fence by  statute ;  per  Lawrence  J.  in  Lee  o.  Clark,  2  East  333 ;  Doct  Plac.  332;  2  Hawk, 
c  25,  8.  116;  R.  V.  Deacon,  R.  &  M.  N.  P.  C.  27.  But  where  the  matter  charged  was 
an  offence  at  common  law,  and  is  afterwards  prohibited  by  statute  without  being  altered 
in  degree,  as  from  misdemeanor  to  felony,  though  the  statute  provides  some  new  corporal 
or  other  punishment,  e,g,  for  perjury  by  5  El.  c.  ix.,  or  for  larceny  by  7  &  8  C.  IV«  c  28, 
a.  11;  Reg.  V.  Blea,  8  C.  &  P.  735;  the  omission  of  contra  Jormam  oiatuti  will  not 
wholly  avoid  the  indictment,  but  judgment  may  pass  for  the  punishment  inflicted  in  such 
case  by  the  common  law;  2  Hale  190,  192;  1  Chit  C.  L.  290,  Ist  ed.;  Arch.  C.  P.  & 
Ev.  8th  ed.  55;  People  v.  Enoch,  13  Wend.  175;  State  v.  Ripley,  2  Brevard  382;  State  e. 
Tim,  3  Murph.  3;  State  o.  Crans,  7  Gill  6l  J.  290;  Warner  v.  Com.,  1  Barr  154;  d  for* 
tiori  if  the  statute  does  not  alter  the  offence,  though  it  defines  limits  within  which  alone  it 
can  be  committed,  or  prohibita  it,  and  the  puniohment  is  only  reduced ;  Reg.  o.  Polly  and 
another,  C.  &  K.  77 ;  Reg.  v.  Andrews,  ih.  So  it  seems,  that  under  the  provi:)ions  of  the  New 
York  Revised  Statutes,  a  common  law  indictment  for  murder  is  proper ;  but  a  defendant  can. 
not  be  convicted  on  such  an  indictment  of  a  felonious  homicide,  with  malice  aforethought, 
unless  the  evidence  is  such  as  to  bring  the  case  within  the  statutory  definition  of  murder ; 
People  V,  Enoch,  13  Wend.  159.  In  Pcnnsylvnnia,  the  statutory  penalty  can  be  inflicted 
aflcr  conviction  on  an  indictment  for  murder  at  common  law ;  Com.  v.  White,  6  Binn.  183. 

Numerous  distinctions  have  been  taken  in  the  old  books  as  to  the  proper  conclusion 
where  there  were  more  statutes  than  one  referring  1o  the  offence,  whether  it  should  be 
contrary  to  the  form  of  the  statute  or  statutes ;  and  the  English  doctrine  used  to  be  that 
if  one  statute  be  relative  to  another,  aa  where  the  former  makes  the  offence  and  the  latter 
adds  a  penalty,  the  indictment  should  conclude  contra  formam  otaivtorum;  Westwood's 
case,  2  Hale  173.  The  more  recent  authoritiea,  however,  seem  to  countenance  the  opinion 
that  in  all  caaes  a  conclusion  in  the  singular  will  auffice;  Clanricarde  (Earl)  «.  Stokea,  7 
East  520,  and  cases  cited  1  Chit  C.  L.  29$,  n.  If  one  statute  subjects  an  offence  to  a  pecu- 
niury  penalty,  and  a  subsequent  statute  makes  it  a  felony,  an  indictment  for  the  felony 
concluding  against  the  form  of  the  statute  in  the  singular,  is  right ;  R.  o.  Pim,  R.  dt  R. 
4-^5 ;  though  in  Maryland,  SUte  o.  Caasell,  2  H.  4d  G.  470,  and  in  N.  Carolina,  State  0. 
Pool,  2  Dev.  202,  the  old  rule  is  adhered  to. 

Besides  tliese  necessary  parts  of  the  conclusion,  it  was  formerly  usual  to  introduce 
others  of  mere  moral  inference,  as  **  to  the  great  displeasure  of  Almighty  God,"  *»  to  the 
evil  example  of  all  others,"  and  "to  the  great  damage'*  of  the  party  directly  aggrieved; 
but  theae  are  all  clearly  unnecessary,  and  ahould  be  omitted.  Dickinson's  Q.  S.  6th  ed. 
2:.'5. 

(0  (Q/*  'A^  joinder  of  ofences  in  an  indictment).  In  point  of  law,  several  offences, 
which  may  be  tried  by  the  same  rules,  and  which  have  the  same  legal  claaa  and 
character,  t.  e.  several  felonies,  or  several  misdemeanors,  may  be  charged  in  several 
counts  in  one  indictment;  2  Hale  173;  1  Chit  C.  L.  Ist  ed.  254;  Sute  «.  Phelps, 
11  Verm.  116;  Baker  o.  Sute,  4  Pike*8  Arkanaaa  56;  People  o.  Ryndcra,  12  Wend.  425; 
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Km  ».  Henoe,  9  Yeates  U ;  Carlton  o.  Com^  5  Met  53S ;  Kane  o.  People,  9  Wend.  303 ; 
Carg  e.  State,  3  Port  186 ;  Com.  o.  Gillespie,  7  S.  &  R.  496 ;  State  o.  WilUama,  3  M*Cord 
301 ;  Com.  o.  Hope,  29  Pick.;  Joeslyn  9.  Com.,  6  Met  23&  Thus  counta  for  felony  at 
ooioiiKm  law  may  be  joined  with  eounto  for  felony,  by'  etatute ;  oonnta  for  a  felony  with 
aggraTatkm  which  render  it  capital,  with  oonnta  for  a  felony  which  is  not  capital ;  counta 
lor  rioto  and  aggravated  aaaaults,  poniahable  by  hard  latJonr,  with  eonnta  for  common 
aaaaulii,  for  which  that  punishment  cannot  be  inflicted.  The  rule  deduced  from  the 
English  anthoriticB  is  that  where  not  only  the  degree,  but  the  legal  character  of  the  ofience 
is  mfferent,  and  the  modes  and  incidenta  of  trial  differ,  no  <£arge  of  felony  should  be 
joined  with  a  charge  of  misdemeanor.  The  test  whether  different  offences  may  or  may 
not  be  charged  in  an  indictment,  seems  not  always  to  be  whether  the  judgmenta.or  pun- 
ishmento  consequent  on  conviction  differ  or  not,  (see  per  Ld.  EHlenborough,  in  R.  v. 
Johnson,  3  M.  ^  8.  539),  but  whether  the  nature  and  quality  of  the  offences  charged  is 
the  same  or  difierent;  in  other  words,  as  it  seems,  whether  one  is  a  felony  and  the  other 
a  mere  misdemeanor  {ib).  The  modern  practice  is  that  several  misdemeanors  may  be 
joined  in  an  indictment,  though  the  judgments  on  each  differ ;  and  the  only  case  in  tliis 
coontrj  which  distinctly  applied  a  more  rigid  practice ;  Updegraph  «.  Com.,  6  S.  &  R. 
5 ;  was  afterwards  overruled.  Counta  for  an  assaulting  with  intent  to  ravish,  and  for  a 
common  assault;  Barman  o.  Com.,  13  S.  &.  R.  476;  Bock  v.  State,  3  Har.  Sl  J.  436; 
State  o.  Coleman,  5  Port  53;  State  e.  Montague,  3  M'Cord  357 ;  State  e.  Gaffoey,  Rice 
431 ;  counta  for  assaulting  a  constable  and  fi>r  assaulting  prosecutor,  stated  to  be  a  common 
person  (per  Parke  J.,  in  R.  o.  Finucane  and  another,  5  C.  &  P.  551);  fur  conspiracy 
and  ftlse  pretences ;  for  selling  lottery  ticketa  and  conspiracy  to  sell  the  same ;  Com.  v, 
Gillespie,  7  S.  &  R.  469 ;  Com.  «.  Sylvester,  6  P.  L.  J.  383;  for  producing  abortion,  and 
for  conspiracy  to  produce  the  same ;  Com.  o.  Domain,  6  P.  L.  J.  39 ;  for  false  pretences 
and  for^ry  at  common  law ;  R.  e.  Collier,  5  C.  &  P.  160;  for  entering  closed  land  bv 
might  with  another  person,  armed  for  the  purpose  of  killing  game  (a  misdemeanor,  which 
by  8  G.  IV.  &  64,  s.  9,  can  only  be  tried  at  the  assizes),  and  on  s.  3  for  assaulting  a 
gamekeeper  authoriaed  k>  apprehend,  and  for  assaulting  a  gamekeeper  in  the  execution 
of  his  duty ;  and  for  a  common  assault,  R.  e.  Finucane,  5  C.  &  P.  551,  may  be  properly 
joined. 

In  the  United  States,  notwithstanding  the  recognition  of  the  same  line  of  distinction  in 
respect  to  challenges  and  arraignment,  which  obtains  in  England,  the  English  doctrine 
has  been  so  far  extended  as  to  admit  of  the  joinder  of  felonies  and  misdemeanors  in  all 
cases  where  the  misdemeanor  is  a  constituent  part  of  the  felony.  Thus  an  assault  witli 
intent  to  ravish  requires  the  same  kind  of  defence  as  rape  itself;  a  trial  for  the  consummated 
act  involving  a  trial  for  the  attempt;  and  as  no  real  inconvenience  lesults  to  the  prisoner, 
the  artificial  difficulties  arising  fVom  the  difference  in  challenges  has  not  been  allowed  to 
operate  so  for  as  to  prevent  a  joinder  of  the  offences;  Harman  «.  Com.,  13  S.  &  R.-69; 
Bork  0.  State,  3  Har.  &  J.  436;  State  v.  Coleman,  5  Port  53;  State  o.  Montague,  3 
MX)ord  357;  State  o.  Gaffoey,  Rice  431 ;  State  o.  Boise,  1  M*MulIen  190.  But  a  greater 
latitude  has  been  allowed ;  and  the  cases  go  to  show  that  where  the  misdemeanor  instead 
of  being  a  constituent  part  of  the  felony,  is  merely  a  corollary  to  it,  as  in  the  case  of  lar* 
cenr  and  the  receiving  of  stolen  goods,  the  two  offences  may  be  coupled ;  Wh.  C.  L.  108. 

Though  on  the  foce  of  an  indictment  every  count  should  import  to  charge  a  different 
oflfenoe ;  3  T.  R.  106 ;  the  words  **  ike  miid^  as  applied  to  a  prosecutrix  in  a  second  or 
subsequent  count,  merely  asserting  her  to  be  the  same  person  as  was  mentioned  in  the  prior 
count,  without  re-asaertmg  her  particular  character  or  age  there  stated;  e.g.  that  she 
was  a  female  child  aged  between  ten  and  twelve ;  Reg.  v.  Martin,  9  C.  &  P.  313 ;  whether 
founded  on  the  same  or  different  &cta ;  yet  in  practice  the  use  made  of  the  legal  right  to 
join  several  charges  of  felony,  is  commonly  no  other  than  the  charging  the  same  offence 
in  different  counta  of  the  same  indictment  in  different  ways,  to  meet  the  several  aspecta 
which  it  is  apprehended  the  case  may  assume  in  evidence,  or  in  which  it  may  be  regarded 
in  point  of  law  by  the  court ;  c.  g.  where  it  is  doubted  whether  the  goods  stolen  or  the 
honse  in  which  a  larceny  was  committed  belong  to  or  is  occupied  by  A.  or  B.,  one  count 
may  state  the  goods,  ^c^  as  A's,  and  a  second  as  B's;  R.  e.  Eggingtoo,  3  B.  &  P.  50. 
So  the  same  act,  e.  g,  burglary,  may  be  laid  in  different  counta  to  have  been  done  with 
intent  to  steal  and  to  murder ;  R.  «.  Thompson,  3  East  P.  C.  515 ;  Josslyn  v.  Com.,  6  Met 
336.  Even  where  six  distinct  houses  in  the  same  row  were  burned  down,  it  was  held 
that  each  house  might  be  the  subject  of  a  distinct  count  in  a  joint  indictment;  R.  v.  True- 
man,  8  C.  &  P.  737 ;  and  in  Massachusetta  there  is  no  hesitancy  in  including  in  the  same 
indictment  counta  for  the  several  subdivisions  into  which  the  chief  common  law  felonies 
are  there  divided ;  Com.  e.  Hope,  33  Pick.  1.  But  in  felony,  if  charges  requiring  an  essen- 
tially difTcrent  state  of  fact  to  support  tiicm,  though  referring  to  the  same  transaction,  be 
joined,  as  a  count  for  robbing  with  a  count  for  assaulting  with  intent  to  rob,  the  court 
will,  in  general,  compel   the  prosecutor  to  make  an  election ;  R.  o.  Gough,  1   M.  &, 
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Kob.  71 ;  though  here  such  rigour  ie  not  exercised,  and  the  power  of  election  as  to  wfaieh 
of  the  two  stages  of  the  defence  the  defendant  is  gailty  of,  is  reserved  to  the  jnry. 

In  cases  of  misdemeanor  the  books  in  both  countries  agree  that  while  different  counts 
may  be  introduced  applicable  to  the  same  facts  as  in  case  of  felony,  no  objection  can  be 
made  in  any  way  even  to  the  joinder  of  counts  applicable  to  different  /«efs,  so  that  the 
legal  character  of  the  substantive  ofiences  charged  be  the  same;  per  Ld.  Ellcnborough,  in 
R.  e.  Jones,  2  Campl.  13.  So  conspiracy,  and  charges  of  other  misdemeanors,  may  be 
joined ;  R.  o.  Johnson,  3  M.  &  8.  539 ;  Kane  e.  People,  8  Wend.  203 ;  SUte  «.  Rooby,  3 
Harringt  561;  State  e.  Haney,  2  Dev.  4d  Bat  390;  U.  S.  v.  Dickinson,  2  M*LeaB  3S5. 
Thus  it  is  the  constant  practice  to  receive  evidence  of  several  assaults  or  libels  on  the 
several  counts  of  the  same  indictment ;  and,  on  the  other  hand,  an  indictment  i^  an 
assault  by  one  or  more  on  several  is  valid,  though  an  award  of  a  joint  line  would  be  bad 
and  the  parties  assaulted  could  not  join  in  an  action,  where  each  person  injured  is  to 
recover  separate  damages.  See  dictum  of  Ld.  Mansfield  in  R.  e.  Bonfield  and  Saunders, 
2  Burr.  R.  980,  984;  2  Hawk.  e.  25,  s.  89,  denying  R.  v.  Clendon,  2  Strange  870;  Ld. 
Raym.  1572. 


CHAPTER  in. 

tfOKMSffCBMSNTS   AND    CONCLUSIONS    IN    THE    FEDERAL    AND    STATE 

COURTS. 

I.  PSDBRAL  C0URT8.(a) 

Commencement  in  District  of  Massachusetts^  where  the  offence  was  com^ 
mitted  on  board  of  an  American  vessel  within  tJie  jurisdiction  of  a 
foreign  state. 

United  States  of  America. 

District(i)  of  Massachusetts,  to  wit,  {stating  the  court). 

The  jurors  of  the  United  States  of  America,  within  and  for  the  dis- 
trict aforesaid,  upon  their  oath  present  that  A.  B.,  late  of  Boston,  in 
said  district,  mariner,  on,  &c.,  {stating  date),  *  in  and  on  board  of  the 
barque  Eliza,  then  lying  within  the  jurisdiction  of  a  foreign  state  or 

(a)  The  criminal  pleading  of  the  United  States*  courts,  like  the  civil  pleading,  is  gov. 
emed,  under  the  direction  of  the  Act  of  1788,  by  the  practice  of  the  states  in  which  the 
particular  courts  are  situated.  This  is  illustrated  by  the  forms  of  commencements  and 
conclusions  given  in  the  text 

(6)  The  district  must  be  set  forth  according  to  its  jurisdiction,  as  settled  b^  act  of 
congress.  Thus  where  an  indictment  in  the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania,  commenced  "  in  the  Circuit  Court  of  the  United  States,  &.C.,  in  and  for  the 
District  of  Pennsylvania,**  Judge  Washington  held  that  it  should  appear  by  the  record 
that  the  jury  were  sworn  to  inquire  for  the  district  over  which  the  court  had  jurisdiction, 
and  as  by  the  Act  of  30th  April,  1818,  Pennsylvania  was  divided  into  two  districts,  and 
as  the  court  in  which  the  indictment  was  found,  had  only  jurisdiction  over  one  of  these 
districts,  the  judgment  would  have  to  be  arrested;  U.  &  v.  Wood,  3  Wheel  C  C  335. 
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sovereign,  to  wit,  at  one  of  the  islands  called  the  Navigator's  Island, 
in  the  south  Pacific,  the  said  barque  then  and  there  being  a  ship  or 
vessel  of  the  United  States,  belonging^e)  to  certain  citizens  of  the 
United  States,  whose  names  are  to  this  inquest  unknown,  &c. 

Same  where  the  offence  tvas  committed  on  an  American  ship  within  the 
jvrisdicUon  of  the  United  States. 

Same  as  above  down  to  mark  *,  and  then  proceed:  on  the 
waters  of  Long  Island  Sound,  the  same  being  an  arm  of  the  sea, 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular  state,  in  and  on  board  of 
the  steamer  M.,  the  same  then  and  there  being  an  American  ship  or 
vessel,  &c 

Same  where  the  offence  was  committed  on  the  high  seas  on  board  cf  an 
American  vesseL 

Same  as  above  doion  to  mark  *,  and  then  proceed:  upon  the 
high  seas  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  out  of  the  jurisdiction  of  any  particular  state,  and 
within  the  jurisdiction  of  this  court,  on  board  of  a  certain  vessel,  to 
wit,  a  schooner  called  the  William  Wirt,  then  and  there  belonging  to 
a  citizen  or  citizens  of  the  United  States  to  the  said  inquest  unknown, 
of  which  said  vessel  a  certain  J.  S.  S.  W8ts  then  and  there  master,  &c. 

Same  where  (ffence  was  committed  on  high  seas  an  board  a  vessel  whose 
name  was  unknewnf  belonging  to  an  American  citizen  whose  name  is 
given. 

Same  as  above  down  to  *,  and  then  proceed:  upon  the  high 
seas  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  state,  and  within 
the  jurisdiction  of  this  court,  on  board  of  a  certain  vessel,  to  wit,  a 
vessel  the  name  whereof  is  to  the  jurors  unknown,  then  and  there 
belonging  to  a  citizen  of  the  United  States,  to  wit,  one  J.  P.  V.,  late 
of  the  district  aforesaid,  &c. 

Same  where  offence  was  committed  by  a  person  who  belonged  to  a  vessel 
owned  by  American  citizens^  whose  names  are  known^  Vie  vessel  being 
at  the  time  lying  in  the  jurisdiction  of  a  foreign  state. 

Same  as  above  down  to  *,  and  then*proceed :  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States,  on  board  of  a 
certain  vessel,  to  wit,  a  sloop  called  the  C.  ,W.,  then  and  there  be- 
longing to  S.  P.  W.,  J.  C.  B.  and  N.  F.,  citizens  of  the  United  States, 
while  lying  in  a  place,  to  wit.  Great  Harbour  in  Long  Island  one  of 
the  Bahama  Islands  within  the  jurisdiction  of  a  certain  foreign  sove- 
reign, to  wit,  the  king  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  a  certain  J.  P.  M.,  late  of  the  district  aforesaid,  mariner,  then 

(e)  In  tereral  of  the  precedenti  the  wordi  **ui  whole  or  in  part^*  are  here  introduced. 
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and  there  being  a  person  belonging  to  the  company  of  the  said  ves- 
sel^ did,  &c. 

Same  where  offence  was  commiUed  in  Navy  Yard. 

Same  as  above  down  to  *,  and  then  proceed:  at  and  within 
the  navy  yard  adjoining  the  in  the  county  of  in  the  dis- 

trict of  aforesaid,  the  site  of  which  said  navy  yard  had  been, 

before  the  said  day  of  in  the  year  last  aforesaid,  ceded 

to  the  said  United  States,  and  was  on  the  said  last  mentioned  day 
then  and  there  under  the  sole  and  exclusive  jurisdiction  of  the  said 
United  States,  &c. 

Same  where  offence  was  commiUed  an  ground  occupied  for  an  armory 
or  arsenal. 

Same  as  above  down  to  *,  and  then  proceed:  at  the  said  town 
of  Springfield,  on  land  belonging  to  the  said  United  States,  to 
wit,  on  land  occupied  for  an  armory  or  arsenal,  and  for  purposes 
connected  therewith,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States,  and  within  the  jurisdiction  of  the  said  United 
States,  &c. 


Commencement  in  Southern  District  of  New  York. 

Southern  district  of  New  York,  ss.  The  jurors  of  the  United  States 
of  America,  with  and  for  the  district  aforesaid,  on  their  oath  present 
that  A.  B.,  late  of  the  City  and  County  of  New  York  in  the  district 
aforesaid,  heretofore,  did,  &c.,  (staling  the  date,  and  proceeding 
as  in  foregoing  forms). 


Commencement  in  Eastern  District  of  Pennsylvania. 

In  the  Circuit  (or  District)  Court  of  the  United  States  in  and  for  the 
Eastern  District  of  Pennsylvania,  of  Sessions,,  in  the  year  of 

our  Lord,  &c. 

Eastern  District  of  Pennsylvania,  ss.  The  grand  inquest  of  the 
United  States  of  America,  inquiring  for  the  Eastern  District  of  Penn- 
sylvania, on  their  oaths  and  affirmations  respectively,  do  present  that 
A.  W.  H.,  late  of  the  district  aforesaid,  mariner,  on  the  {stating  date, 
and  proceeding  as  in  foregoing  counts). 


Commencement  in  District  of  Virginia. 

In  the  Circuit  (or  District)  Court  of  the  United  States  in  and  for 
the  Virginia  District,  of,  &c.,  {as  in  last  form). 
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The  grand  inquest  of  the  United  States  of  America,  for  the  Vir- 
ginia District,  upon  their  oath  do  present  that  A.  B.,  late  of  the  State 
of  New  York  and  City  of  New  York,  attorney  at  law,  on,  &c.,  {sia- 
ting  the  date,  and  proceeding  us  in  foregoing  counts). 


Conclusion  in  Di^rict  of  Massachusetts. 

Against  the  peace  and  dignity  of  the  said  United  States,  and  con- 
trary to  the  form  of  the  statute  of  the  United  States  in  such  case 
made  and  provided.(£{) 


Conclusion  in  Southern  District  qfJVew  York. 

Against  the  peace  of  the  said  United  States  of  America  and  their 
dignity,  and  against  the  form  of  the  statute  of  the  said  United  States 
in  such  case  made  and  provided. 


Conclusion  in  Eastern  District  of  Pennsylvania. 

Contrary  to  the  form  of  the  act  of  congress  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United  States. 


Concltision  in  District  of  Virginia. 

Against  the  constitution,  peace,  and  dignity  of  the  said  United 
States,  and  against  the  form  of  the  act  of  the  congress  of  the  said 
United  States  in  such  case  made  and  provided. (e) 

[Where  the  offence  was  committed  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  jurisdiction  over  the  (Render  attaches 
to  the  particular  district  to  which  he  was  brought,  or  in  which  he  was 
apprehended.  In  order  to  show  jurisdiction,  it  is  necessary  for  the  grand 
jury  to  find  an  additional  count  in  all  such  cases,  as  follows  :'\ 

Final  count  where  the  offender  was  first  apprehended  in  the  particular 
district 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  (or  in  Pennsyl- 
vania oaths  and  afEirmations  aforesaid),  do  further  present,  that  the 

(d)  Indictments  in  the  United  States  adapt  themselves  in  their  conclusion,  as  well  as 
their  other  formal  parts,  to  the  practice  of  the  courts  of  the  states  within  whose  territorial 
limits  they  are  (bund,  always  retaining  the  contra  fwmam  9tattUi  as  well  as  the  contra 
facem,  there  being  no  common  law  offences  against  the  United  States. 

(«)  The  form  in  the  text  is  taken  from  Barr*s  case. 

2» 
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district  of  in  the  circuit  is  the  district  and  circuit 

in  which  the  said  was  first  apprehended  for  the  said  offence.(/) 

Final  count  where  the  cfender  wa$  first  brought  into  the  particular 
district 

And  the  jurors  aforesaid,  on  their  oath  aforesaid  {or  in  Pennsyl- 
vania on  their  oaths  and  affirmations  aforesaid),  do  further  present, 
that  the  district  of  in  the  circuit  is  the  district  and 

circuit  into  which  the  said  was  first  9ffmimmMt{oi  the  said 

ofience.  ^^  i- 1  i.  C'  /i  / 


/ 


II.  8TATB  COURTS. 


Maine.     CommencemenL 


State  of  Maine,  Kennebec,  to  wit  : 

At  the  court,  &c.,  begun,  &c.  {stating  style  o/court)y  the  jurors  for 
the  State  of  Maine  upon  their  oath  do  present  that,  &c. 

Conclusion  at  common  law. 
Against  the  peace  of  the  said  state.(  j^) 


^ew  Hampshire.     Commencement 

State  of  New  Hampshire,  ss. 

At  the  court  of  common  pleas  holden  at  within  and  for 

the  county  of  aforesaid,  on  the        Tuesday  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  forty  ,  the 
jurors  of  the  State  of  New  Hampshire,  upon  their  oath,  present,  &c. 

Conclusion  for  a  common  law  offence. 
Against  the  peace  and  dignity  of  the  state.  (A) 

For  a  statutory  offence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  8tate.(t) 

(/)  See  under  the  heads  of  piracy,  dec,  the  several  oiethodB  used  of  stalinfjr  the  juris- 
diction in  the  respective  circuits.  The  one  in  the  text  is  that  used  in  New  York,  and  in 
connexion  with  that  following  it,  appears  to  me  to  be  the  most  formal.  In  some  of  tlie 
forms  in  the  last  named  ciremt  the  concluding  averment  is,  **  was  first  brought  and  appre- 
hended." 

ig)  Browne's  case,  I  GreenL  177 ;  State  «.  Soule,  SO  Maine  R.  19 ;  Bufman*s  case,  8 
Greenl.  113. 

(A)  The  conclusion  **  against  the  peace  and  dignity  of  our  said  state,'*  sufficiently  com- 
plies with  the  constitutional  provision  that  the  conclusion  shall  be  **  against  the  peace  and 
dignity  of  the  state;"  State  v.  Kean,  10  N.  Hamp.  347. 

(t)  Informaiion, 

State  of  New  Hampshire,  ss. 

At  the  court  of  common  pleas  holden  at  on  the  Tucsdny  of 

ia  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty  ,    Be  it  remembered, 
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VtmumL     Couvncftcetncntt 

State  of  Vermont.    Windsor  County,  ss. 

The  grand  jurors  within  and  for  the  body  of  the  County  of  Windsor 
aforesaid,  now  here  in  court  duly  empanneled  and  sworn,  upon  their 
oath  present,  &c.(J) 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  state.(Af) 

Conclusion  for  statutory  offence. 

Contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 


that  Lymmn  B.  Walker,  Etqaire,  Attorney-GenerBl  fbr  the  itate  albresaid,  being  here  in 
court,  ffi^es  the  court  to  UDdentand  and  be  informed,  that,  &c.  {stating  offenct\  contrary 
to  the  ronn  of  the  statute  in  luch  caee  made  and  prorided,  and  against  the  peace  and  dig- 
nity  of  the  said  state.  Whereupon  the  said  attorney -general  prays  advice  of  the  eoort  in 
the  premises,  and  that  doe  process  of  law  may  issue  against  the  said 
in  this  behalf,  to  answer  to  the  said  state  in  the  premises,  and  to  do  therein  what  to  law 
and  justice  may  appertain. 

{fi  This,  as  I  am  informed  by  Mr.  Washburn,  the  learned  reporter  of  the  decisions  of 
the  Supreme  Court,  b  the  usual  form ;  but  in  a  recent  case,  of  which  he  has  kindly  fur- 
nished roe  with  the  sheets,  an  indictment  was  sustained,  beginning,  **  State  of  Vermont, 
Chittenden  County,  ss.  The  grand  jurors  for  the  people  of  the  State  of  Vermont  upon 
their  oath  present  that,  &c.*' 

■*  To  the  indictment  itself,*'  said  Williams  C.  J.,  in  an  opinion  which  throws  {reat  light 
on  this  branch  of  pleading,  **  the  first  objection  urged  is,  that  it  commences, — ^^The  grand 
jurors  for  the  people  of  the  State  of  Vermont*  This  is  not  the  usual  form  of  the  com- 
mencement of  indictments  in  this  state ;  but  neTcrtbeless,  it  may  be  questioned,  whether 
it  is  not  more  correct  than  the  one  commonly  used.  The  grand  jurors  in  this  state,  as 
w^l  as  in  Great  Britain,  are  to  inquire  for  all  ofiences  in  the  county  for  which  (hey  are 
returned;  3  Hawk.  P.  C.  c  25,  p.  299.  They  are  to  present  in  behalf  of  and  for  the  sot6> 
reign  power,  which  is  considered  as  the  prosecutor  for  all  public  ofiences ;  and  hence  the 
style  or  language  of  the  indictment  is  not  uniform.  In  England,  the  form  is,  *  The  ffraiid 
jurors /or  our  Lard  the  ^ing  on  their  oaths  present;*  in  New  York,  *for  the  people^  &,ci 
in  Massachusetts,  *for  the  Vommonwealth,*  In  some  cases  this  part  of  the  indictment  is 
used  onl^  to  desiraate  the  jury,  who  present^ — as, '  The  grand  inquest  of  the  United  States 
for  the  district  of  Virginia;' — *The  grand  jurors  of  the  United  States  in  and  for  the  body 
of  the  district  of  New  York;' — ^*The  frand  jurors  within  and  for  the  body  of  the  county,' 
dtc;  and  this  latter  is  the  form  usuafiy  adopted  in  this  state,  and  in  Connecticut  The 
better  form,  I  think,  is  the  one  used  in  Georgia,  found  in  6  Peters  528 — '  The  grand  jurors 
sworn,  chosen,  and  selected  for  the  county  of  in  the  name  and  behalf  of  the  citizens 

of  Georria.' 

**  In  Uiis  state,  when  we  wish  to  designate  the  sovereign  power,  we  usuallysay — ^The 
State  of  Vermont ;  but  I  apprehend  it  is  as  well  to  designate  it  by  the  term — ^The  People. 
Proceedings  to  take  the  forfeiture  of  grants  and  charters  were  heretofore  directed  to  be 
prosecuted  in  the  name  of  The  Peo^  cf  the  State  ;  Slade's  St  189 :  and  moreover,  in 
making  a  record  of  a  case  arisincr  on  an  indictment  by  a  grand  jury,  these  words  might 
be  wholly  omitted ;  and,  after  the  caption,  which  sets  forth  that  the  grand  jury  were 
empanneled,  Slc^  it  would  be  suflEicient  to  say  that  it  is  presented,  *  that  A.  B.'  &,c.  We 
cannot,  therefore,  attach  any  importance  to  this  objection  to  the  indictment,  considering 
it  whoUy  immaterial  whether  the  indictment  commenced  by  saying,  the  grand  jurors  for 
the  county,  or  for  the  state,  or  for  the  people  of  the  state;  and  that  either  mode  would  be 
conformable  to  approved  forms;"  State  o.  Nizon,  18  Verm.  70;  see  also  State  v.  Hooker, 
17  Verm.  659. 

(k)  By  the  constitution  of  Vermont,  all  indictments  must  conclude,  ^  against  the  peeos 
and  dignity  of  the  state;"  sect  33,  part  ii.  In  a  common  law  oflcnce,  the  XMinclusio& 
**■  contra  fvrmam'^  is  to  be  rejected  as  surplusage;  State  v.  Phelps,  11  Verm.  R.  118. 
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Mcissachtisetts.    Commencement 

Commonwealth  of  Massachusetls.    Suffolk,  to  wit : 
At  the  Supreme  Judicial(/)  Court  of  said  Commonwealth  of  Massa- 
chusetts, begun  and  holden  at  Boston,  within  and  for  the  County  of 
Suffolk,  on  the  first  Monday  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty 

The  jurofs  for  the  Commonwealth  of  Massachusetts  upon  their 
oath  present,  &c. 

Conclusion  for  d  common  law  offence. 
Against  the  peace  of  said  conmion  wealth. 

For  a  statutory  offence* 

Against  the  peace  of  said  commonwealth,  and  the  form  of  the  sta- 
tute in  such  case  made  and  provided.(m) 


ConnectictiL    Commencement 

State  of  Connecticut,  &c.    New  Haven  County,  ss. 

New  Haven,  day  of  184    . 

To  the  Honourable  Superior  Court  of  the  State  of  Connecticut  now 
sitting  in  within  and  for  the  County  of  on  the 

Tuesday  of 

The  grand  jurors  within  and  for  said  county,  on  their  oaths  present 
and  inform,  &c. 

Conclusion* 

Against  the  peace  and  contrary  to  the  statute  in  such  case  made 
and  provided.(n) 


(t)  At  Boston :  ^  At  the  Municipal  Court  of  the  City  of  Boston,  begun  and  holden  at 
said  Boston.*' 

(m)  **  Against  the  peace  and  the  statute'*  has  in  Massachusetts  been  held  to  be  suffi- 
ciently formal;  Com.  v,  Caldwell,  14  Mass.  330;  though  **^ against  the  law  in  snch  case 
made  and  provided"  has  been  held  to  be  too  general;  Com.  v,  Stockbridge,  11  Mass.  279. 
The  object  of  the  conclusion  **  against  the  statute'*  is  to  notify  the  defendant  that  the 
offence  of  which  he  is  accused,  and  the  penalty  to  which  he  may  be  subject  are  statutory, 
and  not  as  at  common  law ;  Com.  v.  Stockbridge,  11  Mass.  279 ;  Com.  v,  Northampton,  2 
Mass.  116;  Com.  o.  Springfield,  7  Mass.  9;  Com.  v.  Cooley,  10  Pick.  37.  The  phrase 
**  against  the  peace  of  the  commonwealth"  is  a  proper  conclusion  for  an  ofience  at  com- 
mon  law;  Com.  v,  Buckingham,  2  Wheel.  C.  C.  182.  The  statutory  termination,  when 
unnecessary,  may  be  treated  as  surplusage ;  Com.  c.  Hoxcy,  16  Mass.  385. 

(n)  The  statutory  conclusion  can  be  rejected  as  surplusage  if  necessary,  and  judgment 
given  at  common  law;  Knowles  o.  Slate,  3  Day  103;  Swift's  Digest  684-6;  South  worth 
«.  Sute,  9.  Conn.  560. 
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Information  by  attorney  for  the  state. 

State  of  Connecticut.    County  of  New  Haven,  ss. 

County  court,  November  term,  one  thousand  eight  hundred  and 
forty-five. 

Dennis  Eimberly,  attorney  to  the  State  of  Connecticut,  for  the 
County  of  New  Haven,  now  here  in  court,  information  makes  that, 
&c  {stating  the  offence). 

Against  the  peace  and  contrary  to  the  statute  in  such  case  made 
and  provided.  Whereupon  the  attorney  prays  the  advice  of  this 
honourable  court  in  the  premises. 

Information  by  grand  juror. 

State  of  Connecticut.    County  of  New  Haven,  ss. 

To  justice  of  the  peace  for  said  county,  residing  in  said 

town  (or  €M  in  lastform)y  comes  a  grand  juror  for  said  town, 

and  on  his  oath  of  otfice  information  makes,  that  at  said  New  Haven 
on  the  day  of  184     ,  &c.  {stating  the  offence)^  against 

the  peace,  and  contrary  to  the  statute  in  such  case  made  and  pro- 
vided. Wherefore  the  grand  juror  aforesaid  prays  process,  and  that 
the  said  may  be  arrested  and  held  to  answer  the  complaint, 

and  be  dealt  with  according  to  law.  Dated  at  New  Haven  the  day 
and  year  first  aforesaid. 


Rhode  Island.    Commencement 

State  of  Rhode  Island  and  Providence  Plantations.  Providence,  ss. 

At  the  Supreme  Judicial  Court  of  the  State  of  Rhode  Island  and 
Providence  Plantations,  holden  at  Providence,  within  and  for  the 
County  of  Providence,  on  the  ^hird  Monday  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty 

The  grand  jurors  of  the  State  of  Rhode  Island  and  Providence 
Plantations,  and  in  and  for  the  body  of  the  County  of  Providence, 
upon  their  oatlis  present,  that,  &c.  ^ 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  state. 

Conclusion  for  statutory  offence. 

Against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignily  of  the  state. 


Niew  York*    Commencement 

City  and  County  of  New  York,  ss. 

The  jurors  of  the  people  of  the  State  of  New  York,  in  and  for  tlie 
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body  of  the  City  and  County  of  New  York,  upon  their  oath  present, 
that,  &c. 

Conclusion' for  common  low  offence* 

Against  the  peace  of  the  people  of  the  State  of  New  York,  and 
their  dignity,  (o) 

Conclusion  for  statulory  offence. 

Against  the  form  of  the  statute  in  such  case  made  and  provided,(/i) 
and  against  the  peace  of  the  people  of  New  York  and  their  dignity. 


JV^  Jei^seym    ComtnencemenL 

In  the  Court,  &c.,(7)  County,  to  wit: 

The  grand  inquest  for  the  State  of  New  Jersey,  and  for  the  body 
of  the  County  of  upon  their  present,  that,  &c. 

Conclusion  for  common  law  offence. 

Against  the  peace  of  this  state,  the  government  and  dignity  of  the 
same.     . 

Conclusion  for  statutory  offence. 

Contrary  to  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  this  state,  the  government  and  dignity  of  the  same. 


Pennsylvania.    Commencement 

In  the  Court  of  for  the  County  of 

Session,  184    . 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquir- 
ing for  the  upon  their  oaths  and  affirmations  respectively  do 
present,  &c. 


(0)  See  Rev.  Stat  part  4,  c  S,  a.  51. 

See  People  o.  Enoch,  13  Wend.  159,  per  Walworth,  Chancellor;  People  «.  M*KinnoD,  1 
Wheeler's  C.  C.  170.  The  only  caae  in  which  (he  statutory  conclusion  appeara  to  be 
omitted  in  New  York  is  assault  and  battery,  and  in  Act,  as  when  unnecessary  it  is  merely 
surplusage,  it  is  better  to  always  include  it. 

(p)  Against  the  form  of  the  itatute  is  sufficient,  though  the  offence  be  prohibited  by 
more  than  one  statute ;  Kane  «.  People,  9  Wend.  203.  By  3  Rev.  Stat  pb  728,  error  in 
stating  the  conclusion  is  not  fatal. 

{q)  The  court  should  appear  in  the  margin,  so  that  the  indictment  ma^  carry  inrisdic 
tion,  though  if  it  appear  in  the  caption  when  the  caae  goes  up  on  error,  it  is  enough ;  State 
«.Zale,5Ha]st348. 
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Ccnchisionfar  conrnon  ktw  offence. 

Against  die  peace  and  dignity  of  the  Commonwealth  of  Pennsyl- 
vania, (r) 

Conclusion  for  siatviory  offence. 

Contrary  to  the  form  of  the  act  of  assembly  in  such  case  made  and 
proyided9(^)  and  against  the  peace  and  dignity  of  the  Commonwealth 
of  Pennsylvania. 


Delaware.    Commencement 

October  Term,  1836.    Kent  County,  ss. 

The  grand  inquest  for  the  State  of  Delaware  and  the  body  of  Kent 
Coonty,  on  their  oath  and  affirmation  respectively,  do  present,  &c. 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  state. 

Conclusion  for  statutory  offence. 

Against  the  form  of  the  act  of  the  general  assembly  in  such  ca^^e 
made  and  provided,(/)  against  the  peace  and  dignity  of  the  8tate.(ti) 


Maryland. 

Washington  County,  ss. 

The  jurors  of  the  State  of  Maryland  for  the  body  of  Washington 
County,  on  their  oath  present,  &c. 


(r)  Bj  the  oonstitntion,  all  proaecutioiM  have  to  be  earried  on  in  the  name  and  bj  the 
authority  of  the  Commonwealth  of  Pennsylvania,  and  conclude,  *'  a^fainBt  the  peace  and 
dignity  of  the  aame  ;**  Art  v.  a.  1 1.  The  proper  conclosion  is,  "  against  the  peace  and  dig- 
nity ef  the  Commonwealth  of  Pennsylvania ;"  Com.  v.  Rc^rs,  5  S.  dD  R.  463. 

(«)  See  Warner  v.  Com.,  1  Barr  154 ;  Com.  v.  Searle,  3  Binn.  333 ;  Russel  e  Com.,  7 
&  &  R.  489 ;  White  o.  Com.,  6  Binn.  179 ;  Chapman  o.  Cora.,  5  Wh.  427.  Where,  how- 
ever,  to  a  common  law  offence  there  is  a  penalty  attached,  but  the  offence  continues 
nochanged,  the  conclusion  ^ contra  fomumif**  &c.,  need  not  be  inserted;  and  this  is  even 
the  case  in  an  indictment  for  murder,  though  the  common  law  offence  is  here  divided  in 
two  partitions ;  White  v.  Com.,  6  Binn.  179. 

When  the  termination  **  against  the  act,''  dbc.,  b  irregularly  Inserted  in  a  common  law 
indictment,  the  courts  wilt  always  regard  it  as  surplusage;  Pa.  v.  Bell,  Add.  171; 
Res  «.  Newell,  3  Yeates  407. 

(()  **Again8t  the  form  of  the  acte,"  dDC,  will  not  be  vicious,  though  only  one  act  prohi- 
hits  the  offence;  Townle^  v.  State,  3  Harris.  377. 
.        .  -  The  statutory  oonduaion  can  always  be  rejected  as  sarploaage;  State  v.  Craidly,  3 

■i'.^.Jv    €[*rrison>Oa 

/     '       (»)  See  SUte  v.  Whalcy,  3  Harris.  538. 
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Conclusion  far  common  law  offence. 
Against  the  peace,  dignity  and  government  of  the  state. 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  act  of  assembly  in  such  cases  made  and 
provided,(t;)  and  against  the  peace,  dignity  and  government  of  the 
state. 


Virginia.    Commencement 

Virginia,  Lewis  county,  to  wit : 

The  jurors  for  the  Commonwealth  of  Virginia  in  and  for  the  body 
of  the  County  of  Lewis,  upon  their  oath  present,  &c. 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  commonwealth. 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  statute  in  that  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  Commonwealth  of  Vir- 
ginia, (u;) 


^orth  Carolina.     Commencement. 

(x)  County,  to  wit:  Superior  Court  of  law,  Term,  184    . 

The  jurors  for  the  state  upon  their  oath  present  that,  &c.(y) 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  state.(z) 

(o)  State  «.  "SegTo  Jesse,  7  Gill  &,  J.  S90.  Where  the  punishment  is  prescribed  bj 
one  act,  and  the  offence  prohibited  by  another,  it  is  said  the  conclusion  should  be  **  a|rain8t 
the  aet$  ;*'  State  o.  Cassal,  2  Harr.  Sl  Gill  407 ;  thoagrh  the  weigrht  of  authority  is  now  the 
other  way;  Wh.  C.  L.  105.  It  seems,  also,  that  when^there  is  but  an  "act,"  the  conclu- 
sion against  the  **  acU"  is  of  doubtful  propriety ;  State  v,  Cassal,  3  Harr.  &,  Gill  407 ;  see 
antft  p.  12. 

(w)  See  for  this  form.  Com.  v,  Daniels,  2  Va.  Cases  402. 

In  ease  of  misdemeanor  it  is  said  that  though  the  name  of  the  county  be  left  blank  in 
the  margin,  the  deficiency  will  be  made  up  by  the  statement  of  the  county  in  the  body  of 
the  indictment;  Teeft  v.  Com.,  8  Leigh  721. 

(jr)  The  omission  of  **  North  CaroUna**  is  no  cause  for  arresting  judgment  where  the 
name  of  the  county  appears  in  the  margin  or  body  of  the  indictment ;  State  v.  Lane,  4 
Iredell  113. 

{y)  Where  the  term  is  stated  in  these  words:  '^Fall  Term,  1822,"  and  in  the  body  of 
the  indictment  the  offence  is  charged  **•  on  the  first  day  of  August  in  the  present  year," 
the  time  is  sufficiently  set  forth ;  and  it  is  said  there  is  no  necessity  for  stating  any  time 
in  the  caption  of  an  indictment  found  in  the  county  or  superior  courts;  State  v.  Haddock, 
2  Hawk.  461. 

(s)  State  «.  Evans,  5  Iredell  603. 
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Conclusion  for  statutory  offence. 

Contrary  to  the  statute  in  such  case  made  and  provided9(a)  and 
against  the  peace  and  dignity  of  the  state. 


South  Carolina,    CommencemtnU 

The  State  of  Sonlh  Carolina,    ^  m^  ^.. . 
District,  ^  10  wit. 

At  a  Court  of  General  Sessions,  begun  and  holden  in  and  for  the 
district  of  in  the  State  of  South  Carolina,  at  in  the 

district  and  state  aforesaid,  on  the  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  forty- 

The  jurors  of  and  for  the  District  of  aforesaid,  in  the  State 

of  South  Carolina  aforesaid,  that  is  to  say,  &c.,  upon  their  oaths  pre- 
sent, &C. 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  same  state  aforesaid.(6) 

Conclusion  for  statutory  offence. 

Against  the  form  of  the  act  of  the  general  assembly  of  the  said 
state(cr)  in  such  case  made  and  provided,  against  the  peace  and  dig- 
nity of  the  same  state  aforesaid. 


Georgia. 

Georgia. — Gwinnett  County,  ss. 

The  grand  jurors  sworn,  chosen  and  selected  for  the  County  of 
Gwinnett,  in  the  name  and  in  the  behalf  of  the  citizens  of  Georgia, 
on  their  oath  present,  &c.(af) 


(a)  Suta  «.  Jim,  3  Mnrph.  3.  See  u  to  the  propriety  of  oondading  '^agfatmrt  the 
9taiuUt^  where  the  act  is  in  Tiolation  of  more  than  one  Btatate,  State  o.  Pool,  2  Der.  SOd. 
The  unneoessary  insertion  of  the  qualification  **  contra  farmam,*^  &,c^  doee  uot  vitiate  a 
common  law  indictment;  Haslip  v.  State,  4  Hay.  373;  see  anie^  p.  13. 

(6)  Though  the  commencement  in  the  margin  is  **  Sooth  Carolina,*'  and  not  **  State  of 
South  Carolina,**  a  conclusion  **  against  the  peace  and  dignity  of  the  said  state*'  is  good ; 
State  o.  Anthony,  1  M*Cord  285.  The  same  ruling  was  had  as  to  the  conclusion  **  against 
the  peace  and  (u^rnity  of  this  state,**  and  as  to  that  **  against  the  peace  and  dignity  of  the 
same ;"  the  constitution  prescribing  the  termination,  **  against  the  peace  and  dijirnity  of  the 
•ame;**  Sute  o.  Yancey,  1  Tr.  Con.  Rep.  337;  SUte  v.  Washington,  1  Bay  130. 

(c)  Unless  the  statute  is  merely  declaratory  of  the  common  law,  without  adding  to  it  or 
altering^  it,  the  conclusion  should  be,  in  all  cases  where  a  statote  comes  into  play,  **  contrm, 
formam  ;>*  SUte  o.  Ripley,  3  Brevard  382. 

<tf}  Wofeetter  e.  State,  6  Peters  530. 
3 
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Cancluiumfcr  common  law  offence. 
Contrary  to  the  good  order,  peace  and  dignity  of  the  said  state. 
Conclusion  for  statutory  offence. 

Contrary  to  the  laws  of  the  said  state,  the  good  order,  peace  and 
dignity  thereof. 

Alabama.    CommencemenL 

The  State  of  Alabama,  County.    In  Circuit  Court,  at 

term,  184    . 

The  grand  jurors  for  the  said  State  of  Alabama,  empanneled, 
sworn  and  charged  to  inquire  for  the  body  of  county,  upon 

their  oath  present,  &c. 

Conclusumjhr  common  law  offence. 
Against  the  peace  and  dignity  of  the  state  aforesaid. 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of  Alabama.(«) 


Mississippi.     Commencement 

The  State  of  Mississippi,(/)  County,  ss. 

In  the  Criminal  Court  for  county,  at  the  term  thereof, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 

The  grand  jurors  of  the  State  of  Mississippi  (taken  from  the  body 
of  the  good  and  lawful  men  of  county)  elected,  empanneled 

and  sworn  to  inquire  in  and  for  the  said  county  of  at  the  term 

of  aforesaid  (in  the  name  and  by  the  authority  of  the  State  of 

Missis8ippi),(g')  upon  their  oath  present,  &c. 

Conclusion  for  common  law  offence. 

Against  the  peace  and  dignity  of  the  Commonwealth  of  Missis* 
sippi.(^) 

(e^  See  Sute  «.  Williams,  8  Stew.  4o4;  Sute  e.  Coleman,  5  Port.  33. 

(/)  It  ia  not  CBsential  that  there  ahould  be  a  formal  statement  of  a  finding  by  aatliority 
of  the  state.  It  is  enough  if  it  oppear  from  the  record  that  the  prosecation  is  in  the  staters 
•name.    Greeson  v.  State,  5  How.  Miss.  R.  33. 

ig)  The  paasages  in  brackets,  though  usual,  can  be  omitted.  Woodsidea  v.  State,  3 
How.  Miss.  R.  655. 

(A)  An  indictment  beginning  **9tate  of  Mississippi,**  and  concluding  **  against  the  peace 
and  dignity  of  (he  same*'  is  sufficiently  precise;  State  v.  Johnson,  1  Walker  393. 
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Conchaicnfor  stahdory  offence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  and  against  the  peace  and  dignity  of  the  Commonwealth  of 
Mississippi. 


Louisiana.    Commencement 

The  State  of  Louisiana,  First  Judicial  District,  ss.  Parish  of  Or- 
leans.    Criminal  Court  of  the  First  District. 

The  grand  jurors  of  the  State  of  Louisiana,  duly  empanneled  and 
sworn,  in  and  for  the  parishes  of  Orleans^  Jefferson  and  Plaqueaiines, 
upon  their  oath  present^  &c. 

Conclusion  generally. 

Contrary  to  the  form  of  the  statute  of  the  State  of  Louisiana,  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  same.(/) 


Michigan.    CcmmencemenU 

State  of  Michigan.    The  Circuit  Court  for  the  County  of  Wayne, 
of  the  term  of  May  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty- 
Wayne  County,  ss. 

The  grand  jurors  of  people  of  the  State  of  Michigan,  inquiring  in 
and  for  the  body  of  the  County  of  Wayne  aforesaid,  upon  their  oath 
present,  &c. 

Conclusion  for  common  law  offence. 

Against  the  peace  and  dignity  of  the  people  of  the  State  of  Michi- 
gan. 

Conclusion  for  statutory  offence. 

Against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  State  of  Michi- 
gan. 

(t)  Information, 

The  State  of  Loairiana,  First  Judicial  District,  ss. 

Criminal  Court  of  the  First  District 

Christian  Roselius,  Attorney  .General  of  the  State  of  Louisiana,  who,  in  the  name  and 
by  the  authority  of  the  said  state,  prosecutes  in  this  behalf,  in  proper  person  comes  into  the 
Criminal  Court  of  the  first  district,  at  the  City  of  New  Orleans,  on  tlie  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-  ,  and  gives  the  said 

court  here  to  understand  and  be  informed  that,  &c 

contrary  to  the  form  of  the  statute  of  the  State  of  Louisiana,  in  such  case  made  and  pro- 
viiied,  and  against  the  peace  and  dignity  of  tlie  aame. 
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Ohio,    Commencement 

In  the  court  of,  &c.,  of  term,  county  of 

The  grand  inquest  for  the  State  of  Ohio,  inquiring  for  the  county 
of  upon  their  oath  present,  &c.(J) 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  State  of  Ohio. 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Ohio. (y^) 


Indiana.    Commencement 

State  of  Indiana,  County  of 

In  the  court,  &c.  {setting  out  the  same),  of  term,  184 

The  grand  jurors,  empanneled  and  sworn,  &c.,  to  inquire  for  the 

State  of  Indiana  and  the  body  of  the  county  of  V.,  upon  their  oath 

do  present,  &c. 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  statute(A;)  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state.(/) 

(7)  It  is  not  neceMary  that  it  should  be  averred  in  the  indictment,  that  the  grand  jary 
were  empanneled  and  sworn  to  inquire  within  and  for  the  bod^  of  the  county.  "  The 
law,"  it  was  said  by  the  Supreme  Court  in  this  connexion,  ^  points  out  the  duty  of  tlie 
grand  jury ;  the  law  requires  them  to  inquire  within  and  for  the  body  of  the  county,  when 
they  are  empanneled,  and  for  no  other  county;  for  her  they  are  empanneled  and  sworn; 
therefore,  the  law  presumes  the  purpose,  and  it  is  not  error,  any  more  than  it  would  be  to 
omit  to  state  their  number,  to  omit  an  averment  of  the  purpose  Utt  which  they  are  eropan- 
neled,  when  they  can  under  law  be  empanneled  for  no  other  purpose ;  Ohio  v.  Hurley,  6 
Ohio  R.  399. 

(jf;)  See  Const  art  3,  s.  12,  where  the  same  termination  is  prescribed  as  is  given  in  the 
Constitution  of  Pennsylvania ;  as  to  construction  of  which  see  ante,  p.  23. 

(k)  Notwithstanding  the  general  laxity  of  pleading  in  this  state,  of  which  the  next  note 
gives  a  strong  instance,  an  indictment  was  quashed  which  concluded  against  the  form  of 
the  itatvte^  instead  of  gtatutes^  and  the  broad  ground  was  taken  that  when  an  offence  Is 
created  by  one  statute,  and  the  punishment  declared  by  another,  the  plural  termination  is 
essential ;  State  «.  Moses,  7  Blackf.  244.  But  see  as  to  correctness  of  this  position,  antt^ 
p.  12. 

(/)  Where  the  words  **  and  dignity*'  were  omitted,  the  court  amended  the  indictment, 
with  the  consent  of  the  prosecuting  officer,  by  inserting  them;  Cain  v.  State,  4  Blackf. 
512.  *^The  indictment  in  this  case,"  said  Sulhvan  J.,  "as  it  was  returned  by  the  grand 
jury,  did  not  conclude  *  against  the  peace  and  dignitv  of  the  state.*  The  contra  dignitatem 
was  omitted.  Before  the  defendant  was  arraigned,  the  prosecuting  attorney  moved  the 
court  to  insert  the  omitted  words.  The  defendant  objected,  but  the  court  overruled  the 
objection,  and  permitted  the  amendment  to  be  made. 

**  The  indictment,  as  it  was  returned,  was  undoubtedly  insufficient ;  but  the  question  is, 
whether  the  court  was  authorized  to  amend  it,  so  as  to  make  the  conclusiun  of  the  indict- 
ment conform  to  the  requisition  of  the  constitution  ? 

"  There  is  no  doubt  but  that  the  court,  by  the  consent  of  the  grand  jury,  may  amend 
indictments  in  matters  of  form.  They  may  be  amended  in  any  case  where  an  amendment 
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Conclusion  four  comnum  law  offence. 
Against  the  peace  and  dignity  of  the  state. 

ininois.    Commencement 

State  of  Illinois,  County,  ss. 

Of  the  term  of  the  Circuit  Court  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty- 

The  grand  jurors  chosen,  selected  and  sworn  in  and  for  the  county 
of  in  the  name  and  by  the  authority  of  the  people  of  the  State 

of  Illinois^  upon  their  oaths  present,  fiic. 


Conclusion  for  common  law  offence. 

Against  the  peace  and  dignity  of  the  said  people  of  the  State  of 
Illinois. 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  pro* 
vided,  and  against  the  peace  and  dignity  of  the  said  people  of  the 
State  of  Illinois. 


Kentucky.    Commencement 

State  of  Kentucky,  County,  ss. 

The  grand  inquest  of  the  State  of  Kentucky,  inquiring  for  the 
county  of  ,  on  their  oath  present,  &c. 


Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  State  of  Kentucky. 


was  allowable  at  common  law.  In  this  fespect,  there  is  no  difference  between  civil  and 
criminal  cases.  The  settled  practice,  when  an  indictment  is  returned  into  court,  is  to  ob. 
tain  the  consent  of  the  grand  jury,  that  the  court  may  amend  it  in  matters  of  form,  not 
altering  the  substance. 

**  The  words  with  which  the  constitution  requires  all  indictments  to  conclude,  are  words 
of  form.  The  facts  are  found  by  the  jury  on.  their  oath,  but  the  conclusion  is  affixed  by 
law.  The  grand  jury  have  nothing  to  do  with  finding  that  conclusion,  nor  does  the  con- 
stitution require  that  it  should  be  found  by  the  grand  jury.  The  amendment  made  in  this 
case  did  not  hinder,  delay,  or  embarrass  the  defendant,  nor  did  it  deprive  him  of  any  just 
means  of  defence. 

'*  We  think  the  court  did  right  in  permitting  the  amendment  to  be  made,  and  that  the 
judgrment  of  the  Circuit  Court  should  be  affirmed ;  1  ChlL  C.  L.  397^,  and  the  aulhori* 
tics  cited ;  1  Saund.  R.  249,  n.  1." 

3* 


Digitized  by  LjOOQIC 


30  COMMBirCEHBlVTS  AlfD  GOITCLUSlOirS 

Conclusion  for  statutory  offence. 

Against  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Kentucky,  (m) 


Tennessee.    Commencement 

State  of  Tennessee.  Hardin  County,  Circuit  Court,(n)  November 
term,  1829. 

The  grand  jurors  of  the  State  of  Tennessee,  elected,  empanneled, 
sworn  and  charged  to  inquire  for  the  body  of  the  County  of  Hardiu 
aforesaid,  upon  their  oath  present,  &c. 

Conclusion  for  common  law  offence. 
Against  the  peace  and  dignity  of  the  state,  (o) 

Conclusion  for  statutory  offence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

(m)  The  conclusion  **  confrs  fortiMm^  d&c,  if  improperlj  introduced,  can  always  be 
treated  as  surplusage;  Com.  o.  Gregory,  2  Dana  103.  Notwithstanding  the  constitutional 
provisions  that  all  prosecutions  should  be  carried  on  in  the  name  and  by  the  authority  of 
the  Commonwealth  of  Kentucky,  it  is  not  requisite  that  indictments  should  so  conclude. 
This  point  was  discussed  by  chief  justice  Boyle,  in  an  elaborate  opinion  in  Allen  «.  Com., 
3  Bibb  310.  '*At  the  common  law,'*  he  said,  "prior  to  the  Revolution,  prosecutions  were 
carried  on  in  the  name  and  by  the  authority  of  the  king,  in  his  political  capacity;  but  the 
forms  of  indictment  show  that  it  was  unnecessary  to  be  expressed,  to  be  found  by  his  au- 
thority. When  we  threw  off  the  regal  government  and  adopted  the  republican  form,  it 
became  necessary  to  provide  that  prosecutions  should  be  carried  on  in  the  name  and  by  tiie 
authority  of  the  commonwealth;  but  as  under  the  regal,  so  under  our  present  form  of  gov. 
ernment,  it  is  equally  unnecessary  that  an  indictment  should  expressly  aver  by  what  au- 
thority it  is  found  and  carried  on.  This  indictment  was,  as  all  other  indictments  must  be, 
carried  on  by  the  authority  of  the  Commonwealth  of  Kentucky,  and  not  by  the  authority 
of  any  other  power ;  and  that  is  alone  what  the  constitution  requires.** 

In  an  indictment  for  a  misdemeanor,  however,  the  prosecutor's  name  must  be  endorsed 
before  the  bill  can  go  in  to  the  grand  jury.  Thus,  in  the  last  cited  case  it  was  said :  **  In 
the  case  of  Hutcheson  o.  The  Commonwealth,  decided  Fall  Term,  1809  (voL  i.  p.  355),  it 
was  held  that  a  dismission  for  want  of  a  prosecutor,  on  the  motion  of  the  defondant,  aller 
issue  joined  upon  the  plea  of  not  guilty,  and  part  of  the  jury  sworn,  was  correct  That 
was  a  stronger  case  than  the  present  In  this  case  the  plea  of  auterfoia  convict  had  been 
pleaded,  but  issue  had  not  been  joined  upon  it  when  the  motion  to  dismiss  was  made. 

**  The  argument  that  in  requiring  a  prosecutor,  the  object  of  the  law  was  to  enable  the 
defondant  to  recover  his  costs,  in  case  of  a  judgment  in  his  fovour,  and  that  by  setting 
down  a  prosecutor,  as  permitted  by  the  court  below,  that  object  would  be  obtained,  seems 
not  to  obviate  the  objection.  The  law  requires  that  it  should  have  been  done  before  the 
indictment  was  presented  to  the  grand  jury;  see  1  Litt  L.  K.  473-4.  In  a  case  of  this 
kind,  the  law  must  be  strictly  pursued,  and  we  cannot  adopt  other  means  than  tliose  whidi 
the  law  has  appointed  to  attain  its  object,  however  much  we  may  suppose  them  calculated 
for  that  purpose.*' 

(n)  It  should  appear  in  what  court  the  indictment  is  found,  so  that  it  shall  carry  with 
it  jurisdiction ;  Dean  v.  State,  Mart  &  Yerg.  127. 

The  grand  jury  must  appear  from  the  whole  record,  to  come  from  the  county  over 
which  the  court  has  jurbdiction ;  Tipton  «.  State,  Peck*s  R.  8 ;  Cornell  v.  State,  Mart 
Sc  Yerg.  147. 

(o)  State  V.  Barnes,  5  Yerg.  187.  The  object  of  the  conclusion  **  contra  fortnam^**  &.C., 
ifl  to  indicate  to  the  court  and  the  defondant  that  the  offence  and  the  penally  are  statutory  ; 
Grain  v.  State,  2  Yerg.  390. 
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Missauru    Commencement 

State  of  Missonriy  A.  county,  ss. ' 
The  Circuit  Court,  term,  184    . 

The  grand  jurors  for  the  State  of  Missouri  for  A.  county,  sworn  to 
inquire,(jD)  upon  their  oath  present,&c. 

Conchisumfor  common  law  offence. 
Against  the  peace  and  dignity  of  the  state. 

Conclusion  for  statutory  offence. 

Contrary  to  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state.(7) 


Arkansas.    Commencement 

State  of  Arkansas,  County,  ss. 

Court,  &c.,  of  term,  184    . 

The  grand  jurors  for  the  State  of  Arkansas,  sworn  and  charged  to 
inquire  for  the  county  of  upon  their  oath  present,  &c. 

Conclusion  for  common  law  thence. 
Against  the  peace  and  dignity  of  the  State  of  Arkansas,  (r) 

Conclusion  for  statutory  cffence. 

Contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Arkansas. 

(p)  "Sworn  to  inquire**  is  surplosa^  though  it  is  the  practice  to  introduce  it 

(9)  The  indictment  10  usually  sign^  **  C.  D.,  circuit  attorney,**  though  this,  it  seems,  is 

unnecessary ;  Thomas  v.  State,  6  Miss.  457. 

(r)  The  constitutional  provision,  that  the  conclusion  shall  be  "  against  the  peace  and 

difinity  of  the  State  of  Arkansas,*'  will  not  be  deviated  from  by  the  insertion  of  the  words 

•*  Uie  people  of**  before  the  sUte ;  Anderson  v.  State,  5  Pike  445. 
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CHAPTER  L 

ACGESSABIS0.(a) 

Against  accessaryi  before  the  fact  together  unih  the  principal 

[Aftet  charging  the  principal  with  the  offence^  and  immediatety 
before  the  conclusion  of  the  indictment  ^  charge  the  accessary  thus): 
Aud  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  further  pre- 

(a)  (Whd  are  aeeeuarie$; — Ttme  of  trial  and  venire).  An  accessary  is  he  who  is  not 
the  chief  actor  in  an  offence,  nor  present  at  its  performance,  hut  is  in  some  way  concern- 
ed  therein,  either  before  or  after  the  fact  committed;  4  Bla.  Com.  35;  Burros  case,  4 
Cranch  502 ;  Com.  o.  Andrews,  3  Mass.  126 ;  Com.  v.  Briggs,  5  Pick.  429 ;  Com.  e.  Wood, 
ward,  Thaoh.  C.  C.  03{  State  v.  Groff,  1  Morph.  270 1  Com.  v.  Williamson,  2  Va«  Cases 
21 1. 

An  accessary  before  the  fact  is  he,  whb,  heihg  absent  at  the  time  of  the  commission  of 
a  felony,  *^ procures,  counselt  or  commando**  the  principal  felon  to  commit  it;  1  Hale  613; 
as  if  several  plan  a  theil  which  one  is  to  execute,  or  if  a  person  incites  a  servant  to  em- 
bezzle the  goods  of  his  master.  Command  includes  all  those  who  incite,  procure,  set  on 
or  stir  up  any  other  to  do  the  fact;  Foster  126;  East^s  P.  C.  641 ;  2  Hawk,  c  33,  s.  65; 
State  V.  Hanna,  1  Hay.  4;  Wh.  C.  L.  34;  People  f>.  Norton,  8  Cow.  137. 

An  accessary  after  the  fact  is  one  who,  knowing  a  felony  to  have  been  committed,  re- 
ceives,  harbours,  relieves,  comforts  or  assists  the  principal  or  accessary  before  the  fact, 
with  a  view  to  his  escape;  1  Hale  618.  Employing  another  to  harbour  feloAs  seems  suf- 
ficient to  constitute  this  offence ;  4  Bla.  C.  37 ;  2  Hawk.  c.  29,  s.  1 ;  3  P.  Wms.  475 ;  but  the 
assisting  must  be  to  the  felons  personally ;  Reg.  v.  Chappie  and  others,  9  C.  &>  P.  355. 

As  in  treasons,  so  in  miademeanorsj  there  are  no  accessaiies,  but  in  felonies  only ;  1 
Hale  238,  613 ;  Foster  341 ;  Wh.  C.  L.  3d.  '<  In  the  highest  offences  (crimen  laeoae  ma^ 
J€Bioti$\  and  in  the  lowest  (riotOt  rouU,  forcible  entrieo,  and  vi  el  armio),  there  be  no  ac- 
cessaries ;  but  in  felonies  there  be,  both  before  and  afLer  ;**  see  Co.  Lit.  57,  a.  b.  What 
makes  a  man  accessary  before  the  fiict  in  felony  makes  him  principal  in  misdemeanor ; 
Reg.  V,  Clayton  and  Mooney,  C.  &  K.  128.  The  rule  is  proved,  says  Serjeant  Talfburd^ 
by  the  exception  in  misdemeanors  punishable  under  act  against  malicious  mjuries  to  per- 
son.  In  this  country  the  same  rule  has  been  settled  by  repeated  adjudications ;  Whit* 
aker  «.  English,  1  Bay  15;  Chanit  D.  Parker^  1  Rep.  Con.  C^  333;  State  o.  Goode, 
1  Hawks  463;  Curlin  v.  State,  4  Yerg.  143;  Com.  «.  M^Atee,  8  Dana  28;  Com.  e. 
Major,  6  Dana  293;  Com.  v.  Burns,  4  J.  J.  Marsh.  182;  Com.  t.  Gillespie,  7  S. 
&.  R.  469;  U.  S.  c.  Morrow,  4  W.  C.  C.  733;  Com.  D.  Macomber,  3  Mass.  254;  U.  S. 
t>.  Mills,  7  Pcters|38;  State  o.  Westficld,  1  Bail.  132;  Sute  e.  Barden,  1  Dev.  518. 
Nor  were  there  in  England  any  accessaries  in  larceny  under  or  to  the  value  of  I2i/., 
Until  the  7  and  8  G»  IV.  c*  23,  abolished  the  distinction  between  grand  and  pctly 
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senty  that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  before  the  said  (felony  and  larceny)  was  committed  in  form 
aforesaid,  to  wit,  on  the  first  day  of  August,  in  the  year  aforesaid,  at 


larceny,  mnd  rendered  the  law  of  grand  larceny  applicable  to  all  easet  of  theft,  however 
trifling  in  yaloe. 

At  common  law  a  party  guilty  of  receiving  stolen  goods  did  not  come  within  the  defini- 
tlon  of  an  accessary  after  the  fact ;  but  his  offence  was  made  punishable  as  that  of  an  ac- 
cessary after  the  fnct  and  otherwise  by  statutes  existing  in  every  state  of  the  Union  and 
which  will  be  noticed  under  the  proper  head.  No  accessaries  before  or  after  the  fact 
conld  at  common  law,  without  their  consent  be  brought  to  trial,  unless  with  the  principal 
or  after  his  guilt  has  been  legally  asoertained  by  his  conviction  on  having  taken  his  trial 
singly;  or,  after  his  outlawry  on  a  capital  crime,  which  is  equivalent  to  attainder;  4  Bla. 
C.  40,  132;  and  even  the  entry  of  a  plea  does  not  waive  the  prisoner's  right  to  call  for  the 
record  of  the  principars  conviction ;  Fost  360 ;  U.  S.  e.  Berry,  4  Cranch  502.  Even  the 
death  of  the  principal  before  conviction  does  not  relieve  the  prosecutors  from  the  pressure 
of  the  rule;  Com.  v,  Phillips,  16  Mass.  423.  In  North  Carolina  the  principle  has  been 
somewhat  expanded,  it  having  been  there  held  that  the  accessary  is  not  liable  to  be  tried 
while  the  principal  is  amenable  to  the  laws  of  the  state,  and  is  still  unconvicted ;  State  «» 
Goode,  I  Hawks  463;  Stote  «.  Groff,  1  Murph.  270;  see  Harris  o.  State,  3  Blackf.  386. 
Bat  now  in  England  by  7  G.  IV.  c  64,  s.  11,  and  in  many  of  the  United  States  by  statutes 
of  similar  import,  in  order  that  aU  accessaries  may  be  convicted  and  punished  in  cases 
where  the  principal  felon  is  not  attainted,  it  is  enacted  that  if  any  principal  offender  shall 
be  in  anywise  -convicted  of  any  felony,  it  shall  be  lawful  to  proceed  against  any  accessary, 
either  before  or  after  the  fact,  in  the  same  manner  as  if  such  principal  felon  had  been  at- 
tainted thereof,  notwithstanding  snch  principal  felon  shall  die,  be  (admitted  to  benefit  of 
clergy,  or)  pardoned,  or  otherwise  delivered  before  attainder :  and  every  such  accessary 
shaU  suffer  the  same  punishment,  if  in  anywise  connected,  as  he  or  she  should  have  suf- 
fered  if  the  principal  had  been  attainted;  Dickinson's  Q.  S.  6th  ed.  293.  See  ae  to  Maesa* 
chmoeliM  atalvte,  poeU  p*  85,  n.  g*. 

{PHncipait  in  Jiret  and  eeeond  degreee).  All  parties  who  are  present  at  the  fact  of 
oommitting  a  felony^  and  concur  therein,  are  principals,  whether  they  assist  by  manual 
exertion  (which  constitutes  them  principals  in  the  Jirei  degree),  or  only  by  command,  co- 
operation or  encouragement,  though  they  were  anciently  deemed  only  accessaries,  viz. 
down  to  the  reign  of  Hen.  VII. ;  see  Plowden  1 00 ;  Wh.  C.  L.  28. 

A  constructive  presence  suffices  to  make  a  man  a  principal  (in  the  eecond  degree)  as  an 
aider  and  abettor ;  for  he  need  not  be  actually  present;  if  an  eye  or  ear  witness  of  the  trans, 
action,  he  is,  in  construction  of  law,  ** present j  aiding  and  abetting"  (t.  e,  encouraging  or 
setting  on).  This  term  includes  seconds  present  at  a  fatal  duel ;  see  Reg.  e.  Cuddy,  C.  &, 
K.  210 ;  if  he  act  in  concert  with  the  principals,  and  if  witli  the  intention  of  giving  them 
assistance,  he  be  near  enough  at  the  time  of  the  felony  committed,  to  afford  it,  should  the 
occasion  arise,  e.  g.  by  watching  outside  a  house  to  prevent  surprise,  while  his  compa. 
nions  are  committing  the  felony,  or  to  receive  goods  which  they  are  stealing  in  it,  or  re« 
maining  at  convenient  distance  in  order  to  favour  their  escape  if  necessary ;  Fost.  350 ;  I 
Hale  439 ;  see  R.  o.  Borthwick,  1  Dougl.  207 ;  R.  e.  Gogerly,  R.  &  R.  343 ;  R.  v.  Owen, 
1  Mood.  C.  C.  96;  R.  o.  Stewart,  R.  dt  R.  363;  Plowden  96.  If,  however,  he  is  con- 
strnctively  present,  with  the  iiflent  not  of  assisting  but  of  detecting  the  felony,  he  has  not 
the  felonious  intent  necessary  to  convict  him  as  a  principal  felon,  though  his  motive  in  so 
acting  was  to  get  a  reward;  R.  o.  Dannelly  and  another,  9  Marsh.  571 ;  S.  C,  R.  d&  R. 
310.  Where  the  parties  are  principals  in  the  second  degree  as  well  as  in  fact  they  are 
in  the  first,  they  may  be  charged  either  way  in  one  count;  Reg.  v.  Crisham,  C.  &  M.  1 87, 
(Manle  J.  and  Kolfe  B.) ;  or  both  ways  in  different  counts.  Thus  an  indictment  in  its  first 
count  charged  that  Folkcs  ravished  E.,  and  Ludds  at  the  time  of  committing  the  said 
felony  and  rape  in  form  aforesaid,  to  wit,  on,  dto,  with  F.  and  A.  at,  &c.,  feloniously  was 
present  aiding,  abetting  and  assisting  Folkes  the  felony  and  rape  to  do  and  commit  against 
the  peace,  d&c;  and  in  other  counts  Ludds  was  charged  as  principal  and  Folkes,  as  aider ; 
in  others  an  **  evil  disposed  person  unknown**  was  laid  as  principal,  and  Folkes  and  Ludds 
as  aiders;  and  Ludds  was  acquitted,  Folkes  convicted  generally,  it  appearing  that  the  lat- 
ter,  with  three  other  men  had  committed  at  same  place  and  time,  one  ailor  the  other  suo« 
cessively,  rapes  on  E.,  the  others  aiding,  &c.,  in  turn.  It  was  said  that  distinct  offences 
liable  to  distinct  punishments  were  charged,  and  that  there  was  therefore  a  misjoinder ; 
as  9  6.  IV.  c.  31,  contained  no  specific  provision  against  aiders  and  abettors  in  rape.  Held 
by  the  juiiges,  on  case  reserved,  that  the  conviction  was  good  on  the  first  count  charging 
him  as  principal ;  and  that  on  such  an  indictment  several  rapes  on  the  same  woman  by 
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the  parish  aforesaid,  in  the  county  aforesaid,  did  feloniously  and  ma« 
liciously  incite,  move,  procure,  aid,  counsel,  hire,  and  command  the 
said  J.  S.  the  said  {felony  and  larceny)  in  manner  and  form  afore- 
said to  do  and  commit.(A)     {Conclude  as  ante,  book  1,  chap.  3). 


Indictment  against  an  accessary  before  the  fact^  the  principal  being 
convicted. 

Middlesex,  to  wit :  The  jurors  for  our  lady  the  queen  upon  their 
oaths  present,  that  heretofore,  to  wit,  at  the  general  sessions  of  the 
delivery  of  the  gaol  of,  &c.  &c.  {so  continuing  the  caption  of  the 
indictment  against  the  principal)  y  it  was  presented  upon  the  oaths 
of,  &c.,  that  one  J.  S.,  late  of,  &c.  {continuing  the  indictment  to  the 
endy  reciting  it^  however,  in  the  past ,  and  not  in  the  present  tense)  f 
upon  which  said  indictment  the  said  J.  S.,  at  the  session  of  the  gaol  de- 
livery aforesaid,  was  duly  convicted  of  the  {felony  and  larceny} 
aforesaid,  as  by  the  record  thereof  more  fully  and  at  large  appears.(c)* 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  before  the  said  {felony  and  larceny)  was  committed  in  form 
aforesaid,  to  wit,  on  the  first  day  of  May  in  the  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  did  feloniously  and  mali- 
ciously incite,  move,  procure,  aid,  counsel,  hire  and  command  the 
said  J.  S.  the  said  {felony  and  larceny)  in  manner  and  form  aforesaid 
to  do  and  commit ;  against  the  peace,  &c.,  {as  in  ordinary  cases). 


prisoner  and  other  men,  each  assisliogf  the  other  in  torn,  might  be  proved  withoot  potting 
the  crown  to  elect  which  coant  to  proceed ;  FoIke*8  case,  1  Mood.  C.  C.  354. 

An  indictment  against  G.  and  W.  charged  in  the  first  count  W.  as  principal  and  6.  aa 
an  aider,  in  the  second  it  charged  G.  as  principal  and  W.  as  aider,  (viz.  as  principal  in 
second  degree).  Coleridge  J.  refused  a  motion  to  quash  the  indictment  for  misjoinder;  R« 
V.  Gray  and  Wise,  7  C.  &  P.  164 ;  see  R.  e.  Parry  and  others,  7  C.  dt  P.  836 ;  IHckuiaon's 
Q.  S.  6th  ed.  293. 

(6)  Mr.  Archbold,  in  his  note  to  this  form,  says:  **The  act  of  accessary  before  the  fact 
is  described  in  the  several  statutes  creating  new  felonies,  or  punishing  with  death  the 
principal  and  accessaries  in  felonies  at  common  law,  in  different  terms.  In  prudence,  per. 
haps,  it  will  be  better  to  pursue  the  words  of  the  statute  upon  which  the  indictment  ii 
flamed,  in  describing  the  offence  of  the  accessary ;  but  if  the  statnte  do  not  mention  acces- 
saries, or  in  the  case  of  a  felony  at  common  law,  the  woMls  in  the  above  form,  *  incite, 
move,  procure,*  dec,  will  be  sufficiently  indicative  of  the  offence.  And  even  where  the 
statute  does  expressly  describe  the  offence  of  accessary  in  terms,  it  is  not  absolutely  neoes- 
sary  to  describe  it  in  the  same  terms  in  the  indictment;  a  description  in  equivalent  terms 
will  be  sufficient;  thus,  where  the  words  in  the  statute  were  *  command,  hire  or  counsel,* 
and  in  the  indictment,  *  excite,  move  and  procure,*  the  indictment  was  holdon  good ; 
because  the  words  were  of  the  same  legal  import;  R.  o.  Grevil,  1  And.  195.  A  man  may 
be  indicted  as  accessary  to  one  of  several  principals  or  to  all,  and  if  he  be  indicted  as 
accessanr  to  all,  he  may  be  convicted  on  such  indictment  as  accessary  to  one  or  some  of 
them  ;  Lord  Sanchar*s  case,  9  Co.  119 ;  Fost.  361 ;  1  Hole  624.  An  indictment  charging 
that  a  certain  evil  disposed  person  feloniously  stole  certain  goods,  and  that  A.  B.  felo- 
niously  incited  the  said  evil  disposed  person  to  commit  the  said  felony,  is  bad  against 
A.  B.;  Reg.  v.  Caspar,  2  Mood.  C.  C.  101;  9  C.  &.  P.  289;**  Accessaries,  AroL  C.  P. 
811. 

(c)  In  setting  out  the  indictment  against  the  principal,  it  is  not  sufficient  to  allege  that 
'*  at  the  sessions  of  gaol  delivery,  ^lc,  it  was  presented,*'  d&c,  without  saying  by  whom, 
and  on  oath,  dtc;  Reg.  v.  Butterfield,  2  M.  dt  Rob.  522.  As  to  the  venue,  see  Arch.  C.  P. 
815. 
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Indictment  against  accessary  after  the  fact  with  the  principal 

{Jlfier  stating  the  offence  of  the  principal^  and  immediately  be^ 
fore  ihe  conclusion  of  the  indictment ,  charge  the  accessary  after  the 
fact  thus) :  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county  afore- 
said, labourer,  well  knowing  the  said  J.  S.  to  have  done  and  com- 
mitted the  said  {felony  and  larceny)  in  form  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  him  the  said  J.  S.  did  feloniously  receive,  harbour 
and  mainiadn.{d)    (Conclude  as  ante,  book  1,  chap.  3). 

Indictment  (gainst  an  accessary  after  the  fact^  the  principal  being 
convicted. 

{Proceed  as  in  the  precedent y  ante,  p.  34,  to  the  asterisk;  and 
then  thus) :  And  the  jurors  aforesaid,  upon  their  oath,  aforesaid,  do 
further  present,  that  J.  W.,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  labourer,  well  knowing  the  said  J.  S.  to  have  done  and 
committed  the  {felony  and  larceny)  aforesaid,  after  the  same  was 
committed  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  him  the  said  J.  S.  did  felo- 
niously receive,  harbour,  and  maintain,  against  the  peace,  &c.  {as  in 
ordinary  cases).{e) 

JIgainst  accessary  before  the  fact  generally  in  Massachusetts. 

{Charge  the  offence  against  the  principal  in  the  usual  form,  and 
proceed) :  And  the  jurors  aforesaid  upon  their  oath  do  further  pre- 
sent, that  A.  B.,  of  in  the  County  of  yeoman,  before 
the  said  felony  and  murder  {or  burglary ^  fyc)  was  committed,  in 
manner  and  form  aforesaid,  to  wit,  on  at  was 
accessary  before  the  fact,  and  feloniously  and  maliciously  {in  murder 
say, "  and  of  his  malice  aforethought^*  instead  of  maliciously),  did 
hire  and  procure  the  said  C.  D.  {the  principal)  the  felony  and  murder 
aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit;  against 
Ihe  peace  of  said  commonwealth,  and  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided.(/) 

(i)  Arch.  C.  P.  81 7.  (e)  Arch.  C.  P.  820. 

(/)  The  Rev.  Stat,  c  133.  s.  1  and  3,  provide:  "Every  person,  who  shall  be  aiding 
in  the  coromiBsion  of  any  ofience  whicli  shall  be  a  felony,  cither  at  common  law,  or  by 
any  statute  now  made,  or  which  shall  hereafter  be  made,  or  who  shall  be  accessary  thereto 
before  the  fact,  by  counseling,  hiring,  or  otherwise  procuring  such  felony  to  be  committed, 
shall  be  punished  in  the  same  manner,  which  is  or  which  shall  be  prescribed  for  the  pan- 
ishment  of  the  principal  felony. 

"  Every  person,  who  shall  counsel,  hire,  or  otherwise  procure  any  ofience  to  be  committed 
which  shall  be  a  felony,  either  at  common  law,  or  by  any  statute  now  made,  or  which 
shall  hereafter  be  made,  may  be  indicted  and  convicted  as  an  accessary  before  the  fact, 
cither  with  the  principal  felon,  or  after  the  conviction  of  the  principal  felon,  or  he  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall 
not  have  been  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  in  the  last  men- 
tioned case  may  be  punished  in  the  same  manner  as  being  convicted  of  being  an  acccs- 
■ary  before  the  fact." 

The  form  in  the  text  is  baaed  on  the  above  statute,  aftd  is  in  conformity  with  thoee  given 
by  Mr.  Davii  nnder  it. 
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Indictment  against  an  accessary  before  thefact^  in  murder^  at  common 
law. 

{Frame  the  indictment  against  the  principal  in  the  usual  form^ 
alleging  the  nature  of  the  murder^  and  then  proceed  as  follows) : 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre* 
sent,  that  A.  B.  of  in  the  county  of  labourer,  before  the 

said  felony  and  murder  was  committed,  in  form  aforesaid,  to  wit,  on 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  with  force  and  arms,  at  in  the  county  afore- 

said, was  accessary  thereto  before  the  fact,  and  did  feloniously  and 
maliciously  incite,  move,  procure,  aid,  counsel,  hire  and  command 
the  said  C.  D.  to  do  and  commit  tlie  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid.  (^)  {Conclude  as  in  precedents  for  mur- 
der,posteay 

Accessaries  before  the  fact  in  Massachusetts. 

{After  alleging  the  murder  against  the  principal^  in  the  usual 
formy  upon  the  first  section  qf  the  statute  of  MassachusetiSy  1804, 
c,  123,  §  1,  the  indictment  proceeds) :  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  J.  J.  Knapp,  of  &c.,  and 
George  Crowninshield,  of  &c.,  before  the  said  felony  and  murder  was 
committed,  in  manner  and  form  aforesaid,  to  wit,  on  at 

were  accessary  thereto  before  the  fact,  and  feloniously^  wilfully 
and  of  their  malice  aforethought ^  did  counsel,  hire  and  procure  the 
said  J.  J.  Enapp  {the principal)  the  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  commit;  against  the  peace  of 
said  commonwealth,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. (A) 

Against  an  accessary  for  harbouring  a  principal  felon  in  murder. 

{Frame  the  indictment^  against  the  principal  felon,  according 
to  the  fads  in  the  case,  and  in  the  usual  form;  then  go  on) :  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  A.  B.,  late  of  in  the  county  of  labourer,  well  knowing 

the  said  C.  D.  to  have  done,  committed  and  perpetrated  the  felony 
and  murder  in  manner  and  form  aforesaid,  afterwards,  to  wit,  on  the 
day  of  in  the  year  of  our  Lord  ,  with  force  and 

arms,  at  aforesaid,  in  the  county  aforesaid,  was  accessary  there- 

to, and  him  the  said  C.  D.  did  then  and  there  feloniously  receive,  har- 
bour, comfort,  conceal  and  maintain,  &c.(2)    {Conclude  as  cAove). 

(ft)  Cr.  C.  P.  124;  S  Chit  C.  h.  5;  ib.  124. 

[h)  This  was  the  indictment,  as  we  are  informed  by  Mr.  Davis,  used  ag^ainst  the  8Coes> 
saries  before  the  faet,  in  Com.  «.  Knapp,  9  Pick.  496,  as  principal,  "'in  the  horrid  and  most 
diabolical  murder  of  Joseph  White;  upon  which  J.  J.  Knapp  was  tried,  convicted  and 
executed.  The  words  used  in  the  English  precedents  are  *  feloniously  and  maJiciouslv 
counsel  him,*  &c.,  not  usin^  the  allegation  in  the  following  precedent,  *  feloniously,  wit* 
fully  and  of  their  malice  aforethought'  This  indictment  was  drawn  by  the  attorney  .gene- 
ral of  Massachusetts ;"  Davis*  Precedents  4U 

As  there  has  been  no  change  made  by  llic  Revised  Statute  in  the  language  of  the  law 
under  which  the  above  foim  was  drawn,  it  may  be  presumed  to  be  still  good. 

(«)  2  SUriL  C.  P.  456. 
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JIgainsi  an  accessary  to  a  burglary^  after  AtfacL 

(Draw  the  indictment  against  the  principal  according  to  the 
precedents  in  burglary  {see  ^^ Burglary j^  post)y  and  then  proceed) :" 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  A.  B.  of  ID  the  county  of  labourer,  afterwards, 
to  wit,  on  at  well  knowing  the  said  G.  D.  to  have  done 
and  committed  the  felony  and  burglary  aforesaid,  in  manner  and 
form  aforesaid,  him  the  said  C.  D.  did  then  and  there  knowingly 
harbour,  conceal,  maintain  and  assist.(y}  {Conclude  as  in  book  1, 
chap,  3). 

Against  principal  and  accessaries  before  the  fact,  in  burglary, 

{Draw  the  indictment  against  the  principal  according  to  the 
precedents  in  burglary j  {see  ^^ Burglary y^ post)^  and  then  proceed): 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  A.  B.,  of  in  the  county  of  labourer,  before  the 
committing  of  the  felony  and  burglary  aforesaid,  in  manner  aforesaid, 
to  wit,  on  the  day  of  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  at  aforesaid,  in  the  county  aforesaid, 
was  accessary  thereto  before  the  fact,  and  did,  feloniously  and  mali- 
ciously incite,  move,  counsel,  hire  and  procure,  aid,  abet  and  com* 
raand  the  said  G.  D.  to  do  and  commit  the  said  felony  and  burglary, 
in  manner  and  form  aforesaid. (iSr)    {Conclude  as  in  book  1,  clhap.  3). 

Accessary  before  the  fact  to  suicide.  First  count  against  suicide  as 
principal  in  the  first  degree,  and  against  party  aiding  him  as  princi* 
pal  in  the  second  degree. 

The  jurors,  &c.,  upon  their  oaths  present,  that  C.  D.  of 
labourer,  on  the  day  of  now  last  past,  at 

aforesaid,  in  the  county  of  aforesaid,  in  and  upon  himself 

did  make  an  assault ;  and  that  he  the  said  C.  D.,  with  a  rope,  about 
the  neck  of  himself,  the  said  C.  D.,  then  and  there  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  put,  fasten  and  bina ;  and 
that  he  the  said  C.  D.,  with  the  said  rope,  about  the  neck  of  him  the 
said  C.  D.,  then  as  aforesaid  put,  fastened  and  bound,  himself  the 
said  G.  D.  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  choke  and  strangle ;  of  which  said  choking  and 
strangling  the  said  C.  D.  then  and  there  instantly  died. 

And  so  the  inquest  aforesaid,  on  their  oath  aforesaid,  do  say,  that 
the  said  G.  D.  in  manner  and  form  aforesaid,  himself,  the  said  C.  D., 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  said  commonwealth,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided.  And  that 
one  E,  F.,  late  of  said  labourer,  before  the  said  self-murder, 

by  the  aforesaid  C.  D.  in  manner  and  form'  aforesaid  done  and  com- 
mitted, that  is  to  say,  on  the  day  and  year  aforesaid,  him  the  aforesaid 


(j)  Cro.  C.  T.  135.  Qi)  3  CSi.  C  L.  1101 ;  Cro.  C.  P.  124 
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C.  D.,  at  aforesaid,  in  the  County  of  aforesaid,  to  60 

and  commit  the  felony  and  murder  of  himself  aforesaid,  in  manner 
and  form  aforesaid,  maliciously,  feloniously,  voluntarily  and  of  his 
malice  aforethought,  did  stir  up,  move,  abet,  counsel  and  procure, 
against  the  peace  of  the  said  commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 
Second  count  against  defendant  for  murdering  suicide. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  E.  F.,  on  the  day  and  year  aforesaid,  at 
aforesaid,  in  the  county  aforesaid,  in  and  upon  the  said  C.  D.  did 
make  an  assault;  and  that  he,  the  said  E.  F.,  a  rope  about  the 
neck  of  the  said  C.  D.,  then  and  there  feloniously  and  of  his 
malice  aforethought,  did  put,  fasten  and  bind ;  and  that  he,  the  said 
E.  F.,  with  the  said  rope  about  the  neck  of  him  the  said  C.  D.,  then 
as  aforesaid  put,  fastened  and  bound,  him  the  said  C.  D.,  then  and 
there  feloniously,  wilfully  and  of  his  malice  aforethought,  did  choke 
and  strangle ;  of  which  choking  and  strangling  he  the  said  C.  D.  then 
and  there  instantly  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  E.  F.,  in  manner  and  form  afore- 
said, him  the  said  C.  D.  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  kill  and  murder ;  against  the  peace  of  the  said  common- 
wealth, and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.(/) 


(t)  This  is  in  general  construction  the  same  with  the  indictment  in  Com.  t>.  Boiven,  15 
Mass.  357.  The  deceased,  a  convict  in  the  Northampton  prison,  being  under  sentence  of 
death,  the  defendant,  who  was  in  an  adjoining  apartment,  advised  him  the  day  before  the 
intended  execution  to  make  away  with  himself,  and  thereby  to  elude  the  penalties  of  the 
law.  The  advice  was  talcen,  and  the  experiment  being  successful,  the  defendant  was 
indicted  in  the  first  count,  as  a  principal  in  the  second  degree  in  the  homicide,  and  in  the 
second  count,  as  its  sole  cause.  The  jury  returned  a  verdict  of  not  guilty,  but  in  the 
charge  of  the  chief  justice  no  doubt  is  expressed  but  that  both  the  counts  were  proper. 
The  law  was  declared  to  be,  that  if  the  persuasions  of  the  defendant  were  the  cause  of 
the  death  of  the  deceased,  the  former  was  as  much  responsible  for  it  as  if  he  had  himself 
struck  the  blow. 

The  inclination  in  England  is  to  declare  the  law  in  the  same  way,  and  so  it  was  ex- 
pressed  in  Wh.  C.  L.  39,  though  of  late  the  doctrine  has  been  qualified  by  the  position 
that  at  common  law  there  can  be  no  accessaries  to  suicide.  Thus  in  R.  e.  Leddington,  9 
C.  &  P.  79,  where  the  indictment  charged  that  Ann  Burton  murdered  herself  by  poison- 
ing herself  with  arsenic,  and  that  the  prisoner  did  feloniously  incite  and  procure  the  said 
Ann  Burton  the  said  felony  and  murder  to  do  and  commit,  Alderson  B.,  said  to  the  jury : 
**  You  have  no  authority  to  inquire  into  this  charge;  this  is  a  case  of  suicide,  and  the  pri- 
•oner  is  charged  with  inciting  it;  that  is  a  case  that  by  law  we  cannot  try.  The  prisoner 
must  be  acquitted."  In  the  case  of  R.  «.  Russell,  1  M.  C.  C.  356,  it  was  held  by  the  fifteen 
judges  that  an  accessary  before  the  fact  to  the  crime  of  self-murder  was  not  triable  at 
common  law,  because  the  principal  could  not  he  tried,  and  that  he  is  not  now  triable  for  a 
substantive  felony  under  the  stat  7  Geo.  IV.  c.  64»  s.  9,  as  that  statute  was  to  be  con- 
sidered as  extending  to  those  persons  only  who  before  the  statute  were  liable  either  with 
or  after  the  principal,  and  not  to  make  those  liable  who  before  could  never  have  been  tried. 
And  it  was  also  held,  that  if  a  woman  takes  poison  with  intent  to  procure  a  miscarriage 
and  dies  of  it,  she  is  guilty  of  self-murder,  whether  she  was  quick  witii  child  or  not,  and 
that  the  person  who  turnished  her  with  the  poison  for  that  purpose  will,  if  absent  when 
she  took  it,  be  an  accessary  before  the  fact  only,  and  as  such  not  punishable.  Where, 
howeyer,  the  Burvivin|r  party  was  actually  aiding  in  the  suicide,  be  becomes  a  principal 
therein,  and  as  such  is  clearly  indictable  for  murder;  R.  v.  Dyson,  R.  &,  R.  523;  R.  v. 
Allison,  QOlF,  523 ;  R.  «.  Russell,  I  Mood.  C.  C.  356;  Starkie  C.  P.  420 ;  and  case  in 
text 
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Against  a  defendant  in  murder  who  is  an  accessary  before  the  fact  in 
one  county  to  a  murder  committed  in  anot/ter.{m) 

That  Robert  Carliel,  late,  &c.,  and  Jaraes  Irweng,  late,  &c.,  as,  &c., 
at,  &c.,  not  having  the  fear  of  God  before  their  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  with  force  and  arms,  at 
aforesaid,  in  the  county  aforesaid,  in  and  upon  one  John  Tur- 
ner, in  the  peace  of  God  and  our  said  lord  the  king,  then  and  there 
being,  feloniously  and  of  their  malice  aforethought,  did  make  an 
assault,  and  that  the  aforesaid  Robert  Carliel,  with  a  certain  gun, 
called  a  pistol,  of  the  value  of  five  shillings,  then  and  there  charged 
with  gunpowder  and  one  leaden  bullet,  which  gun  the  said  Robert 
Carliel  in  his  right  hand  then  and  there  had  and  held  in  and  upon 
the  aforesaid  John  Turner,  then  and  there  feloniously,  voluntarily 
and  of  his  malice  aforethought,  did  shoot  off  and  discharge,  and  the 
aforesaid  Robert  Carliel,  with  the  leaden  bullet  aforesaid,  from  the 
gun  aforesaid  then  and  there  sent  out,  the  aforesaid  John  Turner,  in 
and  upon  the  left  part  of  the  breast  of  him  the  said  John  Turner,  then 
and  there  feloniously  struck,  giving  to  the  said  John  Turner  then  and 
there,  with  a  leaden  bullet  as  aforesaid,  near  the  left  pap  of  him  the 
said  John  Turner,  one  mortal  wound  of  the  breadth  of  half  an  inch 
and  depth  of  five  inches,  of  which  mortal  wound  the  aforesaid  John 
Turner  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
instantly  died ;  and  that  James  Irweng  feloniously,  wilfully  and  of 
his  malice  aforethought,  then  and  there  was  present,  aiding,  assisting, 
abetting,  comforting  and  maintaining  the  aforesaid  Robert  Carliel  to 
do  and  commit  the  felony  and  murder  aforesaid,  in  form  aforesaid;  and 
so  the  aforesaid  Robert  Carliel  and  James  Irweng,  him  the  aforesaid 
John  Turner,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
in  manner  and  form  aforesaid,  feloniously,  voluntarily  and  of  their 
aforethought  malice,  killed  and  murdered ;  against  the  peace  of  our 
lord  the  now  king,  his  crown  and  dignity;  and  that  one  Robert 
Creighton,  late  of  the  parish  of  St.  Margaret,  in  Westminster,  in  the 
County  of  Middlesex,  Esq.,  not  having  the  fear  of  God  before  his 
eyeSy  but  being  seduced  by  the  instigation  of  the  devil,  before  the 
felony  and  murder  aforesaid,  by  the  aforesaid  Robert  Carliel  and 
Jaraes  Irweng,  in  manner  and  form  aforesaid  done  and  committed, 
that  is  to  say,  on  the  tenth  day  of  May,  in  the  tenth  year  of  the  reign 
of  our  lord  James,  by  the  grace  of  God,  &c.,  the  aforesaid  Robert 
Carliel  at  the  aforesaid  parish  of  St.  Margaret,  in  Westminster,  in  the 
County  of  Middlesex  aforesaid,(n)  to  do  and  commit  the  felony  and 

(m)  This,  we  are  informed  by  Mr.  Starkie,  was  the  indictment  used  againit  Lord  San- 
char,  apon  which  he  was  convicted  and  executed.  A  fliil  account  of  the  proceedings  upon 
that  oceajsion  appears  in  9  Co.  117.  It  is  observable,  that  though  the  indictment  is  founded 
upon  the  stat  2  and  3  E.  6,  e.  34,  it  does  not  conclude  against  the  form  of  the  statute, 
nor  does  this  appear  to  be  necessary,  for  though,  before  the  statute,  an  accessary  in  one 
county  to  a  murder  in  another,  could  not  have  been  indicted  in  either,  that  was  for  want 
of  the  authority  in  the  jurors  to  inquire,  and  the  statute  merely  remedies  the  defect  with- 
out making  any  alteration  either  in  the  nature  of  the  offence  or  in  the  m'^asure  of  punish- 
ment, which  remained  as  at  common  law.  It  was  deemed  necessary,  says  Mr.  Starkie, 
expressly  to  allege  the  perpetration  of  the  murder  in  the  true  county. 

in)  By  sut  4  and  5  Ph.  &  M.  c.  4,  all  persons  that  shall  maliciously  command,  hire, 
or  counsel  any  person  to  commit  peUt  treason,  wilful  murder,  Slc^  every  such  offender 
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murder  aforesaid,  in  manner  and  form  aforesaid,  maliciously,  felo- 
niously, voluntarily  andt)f  his  aforethought  malice,  did  stir  up,  move, 
abet,  counsel  and  procure,  against  the  peace  of  our  said  lord  the 
king  that  now  is,  ws  crown  and  dignity. 

[For  other  forms  of  indicimenis  againsi  accessaries  in  komicidey  see 
post  J  chap.  **  Murder^^}. 


Larceny.    Principal  and  accessary  before  the  fact 

That  A.  B.  of  in  the  county  of  labourer,  on  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

at  ,  one  silver  cup,  of  the  value  of  ten  dollars,  of  the 

goods -and  chattels  of  one  C.  D.,  then  and  there  in  the  possession  of 
the  said  C.  D.  being  found,  feloniously  did  steal,  take  and  carry  away, 
against,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  E.  F.  late  of  in  the  county  of  labourer,  be- 

fore the  committing  of  the  felony  and  larceny  aforesaid,  to  wit,  on 
the  day  of  in  the  year  last  aforesaid,  at  aforesaid, 

in  the  county  aforesaid,  did  knowingly  and  feloniously  incite,  move, 
procure,  aid,  abet,  counsel,  hire  and  command  the  said  A.  B.  to  do 
and  commit  the  said  felony  aud  larceny,  in  manner  and  form  afore- 
said, against,  &c.(o). 

Jlgainst  accessary  for  receiving  siden  goods. 

(State  the  offence  against  the  principal  felonj  as  above,  and  then 
proceed  as  follows) : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  A.  B.  of  in  the  county  of  labourer,  after- 

wards, to  wit,  on  the  day  of  now  last  past,  at  B.  afore- 

said, in  the  county  aforesaid,  the  goods  and  chattels  aforesaid,  to 
wit,  one  pair  of  shoes,  of  the  value  of  two  dollars  (here  state  all  the 
articles  found  upon  the  accessary,  their  value,  fyc)  so  as  aforesaid 
feloniously  stolen,  taken  and  carried  away,  by  the  said  A.  B.,  in 
manner  aforesaid,  feloniously  did  receive  and  have,  and  did  then  and 
there  feloniously  aid  in  concealing  the  same;  he  the  said  C.  D.  then 
and  there  well  knowing  the  same  goods  and  chattels  to  have  been 
feloniously  stolen,  taken  and  carried  away  as  aforesaid,  against,  &c.(/i) 


beiDf^  attainted  or  who  shall  stand  mate,  &>&,  or  challenge  pereoiptorilj  above  twentj,  &>e., 
shall  be  ezcladed  from  the  benefit  of  clergv.  Though  it  is  proper  to  introduce  the  words  of 
the  statute  into  the  indictment,  yet  an  indictment  has  been  holden  sufficient  whioh  wholly 
drops  the  words  of  the  statute ;  Starkie  C.  P.  4S1. 

(0)  3  Stark,  a  P.;  Cro.  C.  C.  194 ;  Davis'  Prec.  3S. 

(p)  2  Stark.  C.  P.  457;  this  form  is  ffiven  by  Mr.  Davis,  as  good  under  the  Massachu- 
setto  statute;  Preoedenta  38.  When  the  principsl  has  been  oonviated  in  one  county, 
and  the  stolen  goods  received  in  another,  the  form  will  be  the  same  as  in  this  precedent; 
the  conviction  of  the  principal  being  alleged  conformably  to  the  record  in  the  county 
where  it  was  had. 
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Against  accessary  far  receiving  the  principal  feUm. 

{State  the  offence  against  the  principal  felon^  as  in  the  next 
preceding  precedent^  and  then  proceed  as  follows)  : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  G.  D.  of  in  the  county  of  yeoman,  well 

knowing  the  said  A.  B.  to  have  done  and  committed  the  felony  and 
larceny  aforesaid,  in  manner  and  form  aforesaid,  afterwards,  to  wit, 
on  the  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  at  B.  aforesaid,  in  the  county  aforesaid,  him  the 

said  A.  B.  did  then  and  there  knowingly  and  feloniously  receive, 
harbour,  conceal  and  maintain,  in  the  larceny  and  felony  aforesaid, 
against,  tLC\q) 

[The  only  variation  between  indictments  against  accessaries  to  arson, 
mayhem,  robbery  and  rape,  and  the  form  given  in  the  text,  is  that  after 
the  wordfehmy,  the  phrase,  "  and  arson!^  "  and  mayhem,*^  "  and  rob* 
bery/*  **  and  rape,**  must  be  inserted  as  thi  case  may  require.  For  ac- 
cessaries  after  the  fact,  to  larceny,  see  ^*  Receiving  Stolen  Goods**]. 

(f )  Davii*  Precedenu  367 ;  2  Stark.  C.  P.  456 ;  Cro.  C.  C.  134. 
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CHAPTER  L 

HOMICIDE. 


That  A.  B,,  late  of  the  parish  of  C,  in  the  county  of  P.,  labourer, 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and  se- 
duced by  the  instigation  of  the  devil,(a)  on,  &c.,  with  force  and  arms, 
(A)  at  the  parish  aforesaid,  in  the  county  aforesaid,(c)  in  and  upon 
one  E.  F.,(^)  in  the  peace  of  God  and  of  the  said  commonwealth 
then  and  there  being,(c)  feloniously,  wilfully  and  of  his  malice  afore- 
thought,(/)  did  make  an  assault ;  and  that  the  said  A.  B.,  with  a  cer-^ 
tain  knife(f )  of  the  value  of  sixpence,(/i)  which  he  the  said  A.  B.  in 
his  right  hand  had  and  held,(t)  him,(y)'the  said  E.  F.,  in  and  upon 
the  left  side  of  the  breast  of  him  the  said  E.  F.,(Ar)  then  and  there(/) 
feloniously,  wilfully  and  of  his  malice  aforethought,(m)  did  strike(n) 
and  thrust,  giving  to  the  said  E.  F.,  then  and  there,  with  the  knife 
aforesaid,(o)  in  and  upon  the  said  left  side  of  the  breast  of  h\m{p)  the 
said  E.  F.,  one  mortal  wound  of  the  breadth  of  three  inches,  and  of 
the  depth  of  six  inches  ]{q)  of  which  said  mortal  wound  the  said  E. 
F.,  from  the  said  third  day  of  August,  in  the  year  aforesaid,  until  the 
fifteenth  day  of  the  same  month  of  August,  in  the  year  aforesaid,  at 
the  parish  aforesaid,  did  languish,  and  languishing  did  live  ;(r)  on 
which  said  fifteenth  day  of  August,  in  the  year  aforesaid,  the  said  E. 
F.,  at  the  parish  aforesaid,  in  the  county  aforesaid,  died  ;{s)  and  so 
the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
A.  B.,  him  the  said  E.  F.,  in  manner  and  form  aforesaid,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  kill  and  murder.(/)  {Con- 
clude as  in  book  1,  chap.  d}.(u} 

<«)  ThaM  worde  are  wholly  unnecessary.    If  included  they  are  rejected  an  surplusage ; 
if  included  the  want  of  them  is  not  the  subject  of  ezception. 
(^  **  Force  and  arms.**    The  use  of  these  words,  as  has  been  before  shown,  is  unneocs- 
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nry ;  see  onle,  p.  9 ;  and  in  one  instanoe  the  omiwipn  of  them  in  an  indioCment  for  m or- 
der has  been  expressly  sanctioned;  Terr.  v.  MTarlan,  I  Mart  16. 

(c)  Where  the  indictment  charged  that  the  defei^dant,  late  of  B.  county,  **  at  the  county 
aforesaid,'*  &c.,  it  was  held  that  this  was  sufficient  to  point  out  the  place  where  tlie  offence 
was  committed ;  State  o.  Lamon,  3  Hawks  175 ;  see  ante,  p.  8. 

(tf)  In  what  way  the  name  of  the  party  injured  must  be  set  forth,  has  bopn  already  dis- 
CQssed,  anUt  p.  6,  tt  $eq. 

{e)  These  words  do  not  need  proof,  and  may  be  omitted  without  prejudice ;  Arch.  C.  P. 
iOth  ed.  407. 

(/)  These  words  hare  always  been  held  necessary;  Wh.  G.  L.  371 ;  and  if  the  qoalifi. 
cation  of  ** malice  aforethought**  bq  omitted,  the  offence  drops  to  manslaughter.  In  Arkan- 
sas,  however,  it  would  seem  a  conviction  of  murder  can  rest  on  an  indictment  where  malice 
aibrethouglit  is  not  charged ;  Anderson  t>.  State,  5  Pike  445. 

(g)  The  common  law  rule  in  pleading  the  instrument  of  death  is  that  where  the  instru- 
ment laid  and  the  instrument  proved  are  of  the  same  nature  and  character,  there  is  no 
Tanance ;  where  they  are  of  opposite  nature  and  character,  the  contrary.  Thus  evidence 
of  a  dagger  will  support  the  averment  of  a  knife,  but  evidence  of  a  knife  will  not  support 
the  averment  of  a  pistol.  A  very  happy  illustration  of  this  distinction  is  found  in  Com.  v, 
Haines,  6  Pa.  L.  J.  232.  The  defendant  was  charged  with  .having  erected  a  stuffed  Paddy 
with  intent  to  libel  the  Caiholie  Irish;,  and  he  en&avoured  to  defend  himself  by  proof  that 
the  device  was  a.  stuffed  Shelah,  and  the  object  was  to  annoy  the  ProteMtant  Irish.  The 
instnietions  of  the  court  were  invoked  as  to  whether  there  was  a  variance ;  and  Gibson  J. 
said  that  if  there  was  a  mere  averment  of  a  Paddy,  and  evidence  of  a  Shelsh,  the  object 
and  character  of  the  figures  being  similar,  there  was  no  variance ;  but  that  if  on  the  con- 
trary  they  were  devices  of  an  antagonistic  character,  the  indictment  could  not  be  sup- 
ported. Where  the  method  of  operation  is  the  same  though  the  instrument  is  different, 
no  variance  ezists :  whore  tlie  former  is  not  the  case,  the  rule  is  otherwise.  The  same 
reasoning  applies  to  indictments  fbr  homicide.  Where  the  species  of  death  would  be  difl 
ferent,  as  if  the  indictment  allege  a  stabbing  or  shootinr,  and  the  evidence  prove  a  poison- 
ing  or  starving,  the  variance  is  fatal;  R.  e.  Briggs,  1  Mood.  C.  C.  318;  and  the  same  if 
the  indictment  state  a  poisoning,  and  the  evince  prove  a  starving.  Thus  where  an 
iadictmcnt  stated  that  the  defendant  assaulted  the  deceased,  and  struck  and  beat  him 
upon  the  head,  and  thereby  gave  him  divers  mortal  blows  and  bruises,  of  which  he  died, 
and  it  appeared  in  evidence  that  the  death  vras  by  the  deceased  falling  on  the  ground,  in 
eonsequence  of  a  blow  on  the  head  received  from  the  defendant;  it  was  holden  that  the 
cause  of  the  death  was  not  properly  sUted ;  R.  t>.  Thompson,  1  Mood.  G.  G.  139.  But  if 
it  be  proved  that  the  deceased  was  killed  by  any  other  instrument,  as  with  a  dagger, 
sword,  staff,  bill  or  the  like,  capable  of  producing  the  same  kind  of  death  as  the  instru- 
ment stated  in  the  indictment,  the  variance  will  not  be  material ;  R.  e.  Mackally,  9  Go.  67 
a ;  Gilb.  Ev.  231 ;  R.  «.  Briggs,  1  Mood.  G.  G.  318.  So  if  the  indictment  allege  a  death 
by  one  kind  of  poison,  proof  of  a  death  by  another  kind  of  poison  will  support  the  indict- 
ment; t6.,  and  see  2  Hale  185,  115;  2  Hawk.  c.  23,  s.  84.  An  indictment  having 
charged  thst  the  prisoner,  with  both  her  hands  about  the  neck  of  the  deceased,  the  neck 
and  Uiroat  of  the  deceased  did  squeeze  and  press,  and  by  such  squeezinjaf,  dtc,  did  suffocate 
and  strangle  the  deceased ;  and  the  evidence  being  that  the  prisoner  suffocated  the  deceased 
by  placing  one  hand  on  his  mouth  and  the  other  on  the  back  of  his  head ;  Patteson  J.  held 
that  it  was  sufficient  if  the  death  was  caused  by  suffocation,,  and  that  the  evidence  sup* 
ported  the  indictment;  R.  v.  Gulkin,  5  G.  &  P.  121.  And  in  another  case  the  offence 
being  charged  to  have  been  committed  with  a  certain  sharp  instrument,  and  the  evidence 
waa  that  the  wound  was  partly  torn  and  partly  cut,  and  was  done  with  an  instrument  not 
•harp,  Parke  R  held  the  indictment  proved,  and  said  the  degree  of  sharpness  was  immate- 
rial; R.  V.  Grounsell,  7  G.  &  P.  788.  And  where  an  indictment  for  the  murder  of  a  bas- 
tard child  stated  that  the  defendant  forced  and  thrust  moss  and  dirt  into  its  throat,  mouth 
and  nose,  and  that  by  forcing  and  thrusting  the  moss  and  dirt  into  the  throat,  mouth  and 
nose  of  the  child,  the  child  was  choked,  &&,  and  it  appeared  that  the  child  was  not  tm- 
mediately  suffocated  by  the  moss  and  dirt,  but  that  the  moss  and  dirt  caused  an  injury 
and  inflammation  in  the  throat,  which  closed  the  passage  to  the  lungs  and  stomach,  of 
which  the  child  died ;  it  was  declared  that  the  evidence  supported  the  indictment,  and  that 
it  was  sufficient  to  state  the  proximate  cause  of  the  death,  without  stating  the  intermediate 
prooess  resulting  from  that  proximate  cause ;  R.  v,  Tye,  R.  &  R.  345.  Where  the  prison- 
er was  indicted  for  cutting  the  throat  of  the  deceased,  and  a  surgeon  proved  that  what 
was  technically  called  the  throat  was  not  out,  as  the  wound  did  not  extend  so  far  round 
the  neok,  Patteson  J.  held  that  the  indictment  must  be  understood  to  mean  what  is  com- 
monly called  the  throat;  R.  o.  Edwards,  6  G.  &  P.  401.  Where  the  indictment  alleged 
thAt  the  defendant  suffocated  the  deceased  by  placing  her  hand  on  the  mouth  of  the  de- 
ceased,  and  the  jury  found  that  the  death  was  caused  by  suilbcation,  but  oould  not  say 
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how  it  was  occuioned,  Denman  C.  J.,  held  the  indictment  proved ;  R.  o  Waters,  7  C.  &  P. 
S50.  Bat  under  an  indictment  ibr  nhootin^  witii  a  pistol  loaded  with  i^un  powder  and  a  lead« 
en  bullet,  it  appeared  that  there  was  no  bullet  in  the  room  where  the  act  was  done,  and  no 
bullet  in  the  wound ;  and  it  was  proved  that  the  wound  mi^ht  have  been  occasioned  by  the 
waddings  of  the  pistol.  Bolland  B.,  Park  and  Parke  Js.,  hold  the  indictment  not  proved. 
See  R.  V.  Hughes,  5  C.  d&  P.  126.  The  same  principle  was  applied  where  an  indictment 
charged  that  the  defendant  struck  the  deceased  with  a  brick,  and  it  appeared  that  he 
knocKed  the  deceased  down  with  his  fist,  and  that  the  deceased  ieil  upon  a  brick  which 
caused  his  death;  R.  v.  Kellj,  1  Mood.  C.  C.  113.  In  New  York  a  far  more  liberal  mle 
has  been  announced,  it  having  been  anbstantiallj  held  that  the  use  of  a  pistol  might  be 
preyed  under  an  indictment  charging  the  weapon  to  have  been  a  knife;  People  v.  Colt, 
3  HiU  493. 

(A)  The  allegation  of  value  is  now  immaterial,  and  need  not  be  proyed.  In  England, 
where  deodands  are  still  recognised,  it  may  be  necessary  to  introduce  it ;  though  the  same 
object  does  not  exist  in  this  country.  In  the  late  edition  of  Hale*s  Pleas  of  the  Crown,  by 
Messrs.  Stokes  and  Ingersoll,  i.  424,  will  be  found  an  interesting  and  curious  exposition  of 
the  law  of  deodands,  and  of  how  far  it  may  be  made  to  press  on  this  point 

(t)  Though  the  hand  in  which  the  instrument  was  held  is  set  out  in  the  old  fi>rma,  it  is 
clearly  not  necessary  to  prove  it ;  Arch.  C.  P.  10th  ed.  407. 

(j)  The  **  him"  which  is  here  inserted  is  not  usually  introduced ;  and  in  several  cases 
ooonts  have  been  sustained  without  it,  where  the  express  exception  was  taken ;  Com.  n. 
White,  6  Binn.  183.  See  Wh.  C.  L.  270-71,  and  postea.  Perhaps  its  insertion,  however, 
leads  to  greater  clearness. 

(k)  It  must  be  averred  in  what  part  of  the  body  the  deceased  was  wounded;  and  there- 
fore, if  it  be  said  that  tlie  wound  was  on  the  arm,  hand  or  side,  without  saying  whether 
the  right  or  the  lefl,  it  is  bad ;  2  Hale  185.  If,  however,  the  wound  be  stated  to  be  on  the 
left  side,  and  proved  to  be  on  the  right,  or  alleged  to  be  on  one  part  of  the  body,  and  proved 
to  be  on  another,  the  variance  ito  immaterial ;  2  Hale  186. 

(J)  The  time  need  not  be  formally  repeated,  **then  and  there**  carries  the  averment 
back  to  the  original  date;  Stout  v.  Com.,  11  S.  dt  R.  177.  See  ante^  p.  10.  Even  if  the 
**  then  and  there"  be  omitted,  it  would  seem  that  the  court  will  still  give  judgment  on 
the  indictment  if  the  grammatical  construction  be  such  as  to  apply  tlie  time  at  the 
outset  to  the  subsequent  allegations;  State  v.  Cherry,  3  Murph.  7.  But  where  two 
distinct  periods  have  been  averted,  the  statement  **  then  and  there"  is  not  enough ;  one 
particular  time  should  be  averred ;  Storrs  v.  State,  3  Miss.  45. 

(ffi)  I'he  repetition  of  this  phrase  in  this  place  has  been  held  to  be  unnecessary  in 
North  Carolina;  State  o.  Owen,  1  Murph.  452,  though  it  is  much  safer  to  introduce  it; 
Reap  V.  Honeyman,  2  DalL  228. 

(n)  Wherever  death  is  caused  by  physical  violence,  it  is  essential  to  the  indictment  that 
it  should  allege  that  the  defendant  struck  the  deceased;  see  5  Co.  122  a;  2  Hale  184;  2 
Hawk.  c.  23,  s.  82;  and  it  must  also  be  proved,  though  in  Virginia  it  lias  been  ruled  that 
where  the  instrument  was  a  dagger,  "  stab,  stick  and  thrust,"  would  bo  held  equivalent 
to  strike;  Gibson  v.  Com.,  2  Va.  Cases  111.  It  is  not  necessary,  however,  to  prove  that 
he  struck  him  with  the  particular  instrument  mentioned  in  the  indictment;  and  therefore, 
although  the  indictment  allege  that  the  defendant  did  strike  and  thrust,  proof  of  a  striking 
which  produced  contused  wounds  only  would  maintain  the  indictment;  Arch.  C.  F.  lOtn 
ed.  486. 

(o)  The  indictment  must  distinctly  state  that  the  blow  was  struck  by  the  instrument 
alleged.  An  indictment,  however,  charging  "  that  A.  B.  with  a  certain  stick,  dtc.,  in  and 
upon  the  head  and  face  of  C.  D.,  then  and  there  did  strike  and  beat,  giving  to  the  said 
C  D.  then  and  there,  with  the  stick  aforesaid,  in  and  upon  the  head  and  face  of  the  said 
C.  D.,  several  mortal  wounds,  of  which  said  several  mortal  wounds  the  said  C.  D.  instantly 
died,"  is  good ;  for  there  is  in  the  first  clause  a  direct  allegation  of  a  stroke,  and  the  par- 
ticiple gitiing^  and  the  words  then  and  tAere,  connect  the  allegation  with  the  mortal  wound 
in  the  second  clause;  Gibson  v.  Com.,  2  Va.  Cases  ill.  Where  the  allegation  was, "that 
the  prisoner  in  and  upon  M.  F.,  dtc,  feloniously,  &c.,  did  make  an  assault  with  a  oer. 
tain  gun,  called  a  rifle  gun,  dtc.,  then  and  there  charged  with  gunpowder  and  two  leaden 
bullets,  which  said  gun  he,  &c.,  ha^  and  held,  at  and  against  the  said  M.  F.,  then,  dtc, 
feloniously,  &c.,  did  shoot  off  and  discharge,  and  that  the  said  M.  F.,  with  the  leaden  bul- 
lets aforesaid,  by  means  of  shooting  off  and  discharging  the  said  gun,  so  loaded,  to,  at 
and  against  the  said  M.  F.,  as  aforesaid,  did,  &;c.,  feloniously,  &c.,  strike,  penetrate  and 
wound  the  said  M.  F.,  in  and  upon  the  left  side  of  the  said  M.  F.,  dtc,  giving  to  her  the 
said  M.  F.,  dtc,  with  the  leaden  bullets  aforesaid,  by  means  of  shooting  off  and  discharging 
the  said  gun,  so  loaded,  to,  at  and  against  the  said  M.  F.,  and  by  such  stricken,  ^c,  the 
said  M.  r.,  as  aforesaid,  one  mortal  wound  in  and  upon  the  lefl  side  of  the  said  M.  F.," 
iLCi  on  a  motion  to  arrest  the  judgment,  on  the  ground  that  there  was  no  sufficient 
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averment  that  the  gwi  was  shot  off,  or  that  the  oonteDts  wefe  diseharf^  it  waa  and  that 
the  infereoca  aeemed  to  be  one  of  absolute  certainty,  that  the  contents  of  the  gun  were 
shot  off  and  discharged;  (or  there  was  nothing  else  to  which  the  words  **did  shoot  off  and 
discharge"  with  a  gun  charired  with  gunpowder  and  leaden  bulleta,  could  be  applied ; 
Stale  V.  Freeman,  I  Spears  57;  Wh.  C.  L.  370-71. 

{p)  The  insertion  of  the  pronoun  **  hira'*  at  this  place,  though  not  usual,  tends  to  help 
the  grammatical  construction. 

(q)  Whatever  may  once  have  been  thought,  it  has  now  been  decided  by  the  EngHsh 
judges,  that  it  is  not  necessary  to  sute  in  an  indictment  for  murder,  the  length,  brradth 
or  depth  of  the  wound;  R.  v.  Mnsley,  1  Mood.  C.  C.  97. 

(r)  The  allegation  of  languishing,  though  proper  in  the  cases  where  there  actually  is 
an  intermission  between  the  blow  and  the  death,  may  be  rejected  as  surplusage  in  all 
others;  Pennsylvania  «.  Bell,  Add.  171,175. 

(«)  The  dates  here  stated  in  the  indictment  need  not  be  proved  as  laid,  though  an 
indictment  upon  which  it  does  not  appear  that  the  death  happened  within  a  year  and  a 
day  after  tlie  wound  was  given,  ia  fiitaUy  defective ;  because,  when  tlie  death  does  not 
ensue  within  a  year  and  a  day  after  the  wound  is  inflicted,  the  Taw  presumes  that  it  pro- 
ceeded ft^om  some  other  cause;  State  «.  Oiiell,  1  Dcv.  139.  All  that  is  necessary  to  be 
proved,  in  order  to  support  this  pait  of  t^e  indictment  is,  that  tlie  deceased  died  of  the 
wound  or  wounds  given  him  by  the  defendant,  within  a  year  and  day  afler  he  received 
them ;  as  otherwise  the  case  is  not  made  out,  1  Hawk,  c  23,  s.  90.  Where  it  appeared  that 
the  man's  death  was  caused  by  improper  applications  to  the  wound,  and  not  by  the  wound 
itself  the  defendant  is  not  responsible;  though  if  a  man  be  wounded^  and  the  wound 
turn  to  a  gangrene  or  fever  for  want  of  proper  applications,  or  from  neglect,  and  the  man 
die  of  the  gangrene  or  fever;  or  if  it  become  fatal  from  the  refusal  of  the  party  to  undergo 
a  sorgical  operation,  Reg.  v.  Holland,  2  M.  &  Rob.  351 ;  this  is  homicide,  and  murder  or 
'not,  according  to  the  circumstances  under  which  the  wound  was  given;  1  Hale  421.  An 
indictment  against  two  defendants,  which  states  the  death  to  be  the  resalt  of  two  difierent 
injuries  inflicted  by  each  of  the  defendants  separately,  on  different  days,  is  bad;  Reg  e. 
Devett,  8  C.  dt  P.  639. 

(0  In  a  very  late  English  case,  the  second  count  of  tlie  indictment  charged  J.  O.  B.  that 
he,  **  on  the  27th  of  May,  feloniously,  and  of  his  malice  aforethought,  struck  the  deceased 
with  a  stick,  of  which  said  mortal  wound  the  deceased  died  on  the  2i^th  day  of  May ;  that 
T.  R^  D.  O.,  &C.,  on  the  day  and  year  first  aforesaid,  at  the  parish  aforesaid,  feloniously 
and  of  their  malice  aferethonght,  were  present  aiding  and  abetting  the  said  J.  O.  B.,  the 
felony  last  afmesaid  to  do  and  commit  ;**  and  concluding  **  tiie  jurors,  &c.,  say  that  the  said 
J.  O.  B.,  T.  R.,  D.  D.,  &C.,  him  the  deceased  in  manner  and  furm  last  aforesaid,  feloniously, 
«id  of  their  malice  aforethought,  did  kill  and  murder.'*  The  third  count  charged  T.  R. 
that  he,  **  on  the  27th  day  of  May,  a  certain  stone  feloniously,  and  of  his  malice  afore* 
thought,  cast  and  threw,  and  which  said  stone,  so  cast  and  thrown,  struck  deceased,  of 
which  mortal  blow  the  deceased  died  on  the  29th  of  May,  and  that  J.  O.  B.,  D.  D.,  ^C'C, 
were  present,  aiding  and  abetting,"  d&a,  as  in  the  first  count.  It  was  objected — 1st,  that 
the  indictment  was  inconsisitent,  in  charging  the  principals  in  the  second  degree  with 
oommitting  the  felony  at  the  time  of  the  stroke,  whereas  it  was  no  felony  till  the  time  of 
the  death ;  and,  2d,  that  the  general  verdict  of  guilty,  left  it  uncertain  which  Was  the 
cause  of  death,  the  stick  or  tbo  stone,  and  that,  therefore,  no  judgment  could  be  entered 
DO  either.  It  was  held— 1st,  that  the  form  of  the  indictment  was  good;  and,  2d,  that  the 
alleged  generality  was  immaterial,  the  mode  of  death  being  substantially  the  same ;  Reg. 
e.  O'Brian,  I  Den.  C.  G.  9.  If  several  be  charged  as  principals,  one  as  principal  per- 
petrator, and  the  others  as  present,  aiding  and  slotting,  it  is  not  material  which  of  them 
be  charged  as  principal  in  the  first  degree,  as  having  given  the  mortal  blow,  for  the  mortal 
injury  done  by  any  one  of  those  present,  is,  in  legal  consideration,  the  injury  of  each  and 
every  one  of  them ;  Post.  551 ;  1  East  P.  C.  35U ;  State  9.  Fley  &,  Rochelle,  2  Brev.  338 ; 
State  «.  Mair,  1  Coxe  453 ;  see  ante,  p.  33.  If  the  actual  perpetrator  of  a  murder  should 
escape  by  flight,  or  die,  those  present,  abetting  the  commission  of  the  crime,  maty  be  in- 
dieted  as  principals;  and  though  the  indictment  should  state  that  the  mortal  iniury  was 
committed  by  him  who  is  absent,  or  no  more,  yet  if  it  bo  subsequently  alleged  that  those 
who  are  indicted  were  present  at  the  perpetration  of  the  crime,  and  did  kill  and  murder 
tlie  deceased,  by  the  mortal  injury  ho  done  by  the  actual  perpetrator^  it  will  be  sufficient; 
State  e.  Floy  &  Rochelle,  2  Brev.  338. 

(n)  In  New  York,  though  a  common  law  indictment  for  murder  will  bring  the  case 
within  the  statutory  felony,  yet  there  can  be  no  conviction  under  it  unless  the  ofii:nce 
comes  up  to  the  grade  assigned  by  the  statute  to  a  felonious  and  intentional  homicide ; 
People  e.  Enoch,  18  Wend.  159 ;  see  ante,  p.  12. 

In  Pennsylvania,  Com.  v.  White,  6  Biun.  183,  and  in  North  Carolina,  3  Iiedell  117, 
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the  statutory  eonclosioo  it  annecesRiry,  and  'on  an  indictment  conelttdin^  aa  at  common 
law,  the  statutory  punishment  may  be  inflicted.  In  the  latter  case  the  question  was  dis. 
cussed  with  great  fulness  by  chief  justice  Ruffin.  '*The  act  of  1777,*^  lie  said,  "in 
requiring  pteas  of  the  state  to  be  commenced  in  the  district  wherein  the  offence  was  com. 
mitted,  but  followed  the  principle  of  the  common  law,  that  the  cognizance  of  crime  is  locaL 
It  seems  to  the  court,  that  the  subsequent  act  of  1831,  was  intended  for  the  sole  purpose 
of  modifying  that  provision  in  particular  cases,  by  conferring  a  jurisdiction  to  try  indict, 
ments  for  murder  or  manslaughter,  where  the  whole  offence  was  not  perpetrated  or  was 
not  fuUy  constituted  within  one  county  or  within  this  state.  It  provides,  Rev.  Stat  c.  35, 
s.  14,  15,  first,  that '  in  all  cases  of  felonious  homicide,  where  the  assault  shall  have  hecq 
committed  in  one  county  of  this  state  and  the  person  assaulted  shall  die  in  any  other 
eounty  thereof,  the  offender  shall  and  may  be  indicted  and  punished  for  the  crime  in  the 
county  where  tiie  assault  was  made ;'  and  in  the  next  place,  that  *  in  all  cases  of  felonious 
homicide,  where  the  assault  shall  have  been  committed  in  this  state,  and  the  person 
asssulted  shall  die  without  the  limits  thereof,  the  offender  shall  and  may  be  indicted  and 
punished  for  the  crime  in  the  county  where  tlie  assault  was  made,  in  the  same  manner  to 
all  intents  and  purposes  as  if  the  person  assaulted  had  died  within  the  limits  of  this  state.' 
There  is  no  offence  newly  created,  nor  raised  to  a  higher  offence,  nor  an  additional  pun. 
ishment  annexed,  in  any  of  wliich  cases,  it  is  admitted,  the  indictment  ought  to  conclude 
contra  formam  gtatvti.  In  respect  to  a  case,  which  occurs  wholly  in  this  state,  the  act  is 
like  that  of  2  and  3  £d.  VI.  c  24,  except  that  the  English  sUtute  difccU  the  trial  to  be  in 
the  county  where  the  person  died.  It  enacts  that  *■  where  any  person  shall  be  feloniously 
stricken  in  one  county  and  die  of  the  same  stroke  in  another  county,  an  indictment  thereof^ 
found  by  jurors  of  the  county  where  the  death  shall  happen,  shall  be  as  good  and  effectual 
in  law  as  if  the  stroke  had  been  given  in  the  same  county  where  the  party  shall  die.* 

*'  Mr.  East  says,  this  statute  created  no  new  felony,  but  merely  removed  the  difficulty 
which  existed  in  the  trial ;  1  East  C.  L.  365.  Indeed  it  is  obvious  that  it  provides  only  a 
mode  of  trial  for  a  known  existing  offence,  '  where  any  person  shall  be  feloniously 
stricken,*  and  die  thereof,  without  dufining  or  enacting  what  shall  be  such  felonious 
striking,  or  what  the  punishment,  but  leaving  that  to  the  law  as  it  stood.  The  same 
observations  apply  to  another  statute  connected  with  this  subject,  that  of  2d  Hen.  VIIL 
c.  15,  which  provides  for  the  case  of  both  the  stroke  and  death  taking  place  at  sea.  The 
words  are,  *  that  all  murders,  See,  committed  in  and  upon  the  sea,  &.&,  shall  be  inquired, 
tried,  determined  and  judged,  in  such  shires  as  shall  be  limited  by  the  king's  commission, 
as  if  such  offence  had  been  committed  upon  the  land.*  So,  likewise,  of  stat  2  G.  II.  c 
21,  which  embraces  the  case  of  the  stroke  in  England,  and  the  deatli  without  it,  or  vie^' 
versa,  of  which  the  language  is  *  that  an  indictment  theieof,  found  by  the  jurors,  Slc^ 
shall  be  good  and  eflectual,  dtc*  In  prosecutions  authorized  by  those  acts,  the  indicC 
mentB,  as  it  seems,  have  always  concluded  at  common  law;  Arch.  C.  P.  22,  57,  58; 
Dougherty  C.  C.  295;  Cro.  C.  C.  278,  281 ;  3  Chit  C.  L.  783.  It  is  true,  offenders  ar« 
thereby  punished,  who  could  not  bo  punished  before.  But  the  reason  why  they  were  not 
punished  before,  was,  solely,  that  no  court  had  authority  to  try  them.  It  was  not  because 
the  crime  did  not  exist,  for  the  crime,  murder,  is  the  killing  of  any  person  in  the  peace  of 
the  state,  with  malice  aforethought,  and  that  is  constituted  alike  by  killing  with  the  evil 
disposition,  be  the  places  of  assault  and  death  where  they  may.  Language  of  precisely  the 
same  character  is  found  in  our  act  It  docs  not  say  that  killing  a  petson  with  malice, 
when  the  stroke  is  in  one  county,  and  the  death  in  another  county  or  in  another  state, 
shall  be  deemed  murder,  or  that  on  conviction  the  person  shall  be  deemed  a  felon,  and 
suffer  death  without  the  benefit  of  clergy.  It  does  not  profess  to  define  *  felonious 
homicide,*  or  to  constitute  that  crime  by  any  particular  acts,  but  merely  says,  that,  in 
certain  cases  of  felonious  homicide,  the  offender  may  be  indicted,  and,  of  course,  tried 
and  punished  in  the  country  where  the  stroke  was  given ;  meaning,  though  it  does  not, 
like  stat  2  and  3  Ed.  VI.  expressly  say  so,  *  in  the  same  manner  as  if  the  death  had  hap. 
pened  in  the  same  county  where  the  stroke  was  given.*  As  the  act  of  28  Hen.  VI IT. 
c.  15,  says,  *  all  murders  committed  on  the  sea  shsll  be  tried  in  a  shire,*  by  commission  of 
oyer  and  terminer;  so  our  act  says,  in  *all  cases  of  felonious  homicide,  olc,  where,  dtc, 
the  offender  may  be  indicted,  &c.*  Besides,  the  character  of  our  enactment  may  be  fur- 
ther deduced  from  the  circumstance  that  it  is  found  in  the  Revised  Stelutes,  in  the  35th. 
chapter  on  *  Criminal  Proceedings,*  and  not  in  the  preceding  chapter  on  ^Crimes  and 
Punishments.* 

**  It  was,  however,  argued  at  the  bar,  that  it  was  an  essential  part  of  the  definition  of 
murder,  that  the  person  slain  should  be  in  the  peace  of  the  state;  and  that,  where  the 
death  occurs  in  another  state,  that  requisite  is  deficient  in  the  crime  at  common  law,  and 
therefore,  it  cannot  be  an  offence  against  this  sUte,  unless  made  so  by  the  statute.  And 
upon  that  ground  a  distinction  was  taken  between  the  English  statutes  and  ours,  iuasmucb, 
as  it  was  said,  tho  statutes  both  of  Ed.  VI.  and  of  Hen.  VUI.  provide  for  cases  of  killing. 
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Murder.    By  shooting  with  a  pistol.{v) 

That  A.  B.  of,  &c.,  yeoman,  on  wiih  force  and  arms,  at 

in  the  county  aforesaid,  in  and  upon  the  body  of  one  C.  D.,  in  the 
peace  of  said  commonwealth  then  and  there  being,  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  make  an  assault ;  and  that 
the  said  A.  B.,  a  certain  pistol,  of  the  value  of  two  dollars,  then  and 
there  charged  with  gunpowder  and  one  leaden  bullet,  which  said 
pistol,  he  the  said  A.  B.  in  his  right  hand  then  and  there  had  and 
lield,  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  discharge  and  shoot  off,  to,  against  and  upon  the  said  C. 
D.;  and  that  the  said  A.  B.  with  the  leaden  bullet  aforesaid,  out  of  the 
pistol  aforesaid,  then  and  there,  by  force  of  the  gunpowder  aforesaid, 
by  the  said  A.  B.  dischai^ed  and  shot  off  as  aforesaid,  then  and  there 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  strike,  pene- 
trate and  wound  him  the  said  C.  D.  in  and  upon  the  right  side  of  the 
belly  of  him  the  said  C.  D.,  giving  to  him  the  said  C.  D.  then  and 
there,  with  the  leaden  bullet  aforesaid,  so  as  aforesaid  discharged  and 
shot  out  of  the  pistol  aforesaid,  by  the  said  A.  B.,  in  and  upon  the 
right  side  of  the  belly  of  him  the  said  C.  D.,  one  mortal  wound  of  the 
depth  of  four  inches,  and  of  the  breadth  of  half  an  inch ;  of  which 
said  mortal  wound,  be  the  said  C.  D.  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  A.  B.,  him  the  said  C.  D.,  in  the  manner  and  by  the  means 

in  which  the  whole  of  the  transaction  occurred  either  in  England,  or  within  the  jurig. 
diction  of  Engfland,  aa  exercised  b^  her  admiralty  court  But  we  think  the  reasoning  is 
not  aooDd.  That  part  of  the  definition  of  murder  expressed  in  the  terms,  '*on  the  kiugr^s 
peace,*  refers  not  to  the  place  of  iho  assault  and  death,  but  to  the  state  and  condition  of 
the  person  slain,  as  being  or  not  being  entitled  to  the  protection  of  the  English  laws;  for 
example,  whether  he  be  a  subject  or  an  alien  enemy,  or  traitor  in  arms,  or,  in  more  ancient 
times,  an  infidel,  or  guilty  of  a  pramt^ire.  Then,  it  is  also  a  mistake  to  say,  that  the 
acts  are  confined  to  cases  in  which  every  part  of  the  transaction  was  within  tlie  jurisdic 
tion  of  England,  either  as  being  within  some  of  her  territories,  or  on  board  of  her  ships. 
The  act  of  Geo.  II.  before  mentioned,  provides  for  the  case  of  one  stricken  in  England  and 
dying  on  the  sea,  or  *  at  any  place  out  of  England,'  and  we  do  not  find  that  this  has 
received  a  different  construction  from  that  of  the  previous  statutes.  We  find  an  adjudi« 
cation,  however,  upon  another  statute,  which  shows  that  the  question  does  not  depend  on 
the  ground  supposed,  but  that  the  indictment  is  to  conclude  at  common  law,  although  no 

Sirt  of  the  transaction  was  within  the  British  dominions  or  jurisdiction.  By  the  stat  33 
en.  VII L  c  33,  it  is  enacted,  *that  if  any  person,  being  examined  before  the  king's 
coancil  npcm  any  murder,  do  confess  such  offence,  &c.,  then  in  such  case  a  commission  of 
oyer  and  terminer  shall  be  made  to  such  persons  and  into  such  shires  and  places  as  shall 
be  appointed  by  the  king,  for  the  speedy  trial,  conviction  or  delivery  of  such  offenders, 
which  commissioners  shall  have  power  and  authority  to  inquire,  hear  and  determine  such 
murders  within  the  shires  and  places  limited  by  their  commission,  by  such  ^ood  and  lawful 
roeo  as  shall  be  returned  before  them,  in  whatever  other  shire  or  place  within  the  king's 
dominion,  or  without  such  offence  of  murder,  so  examined,  was  done  or  committed.'  In 
Rex  o.  Sawyer,  R.  Jk  R.  C.  C.  294,  a  British  subject  was  indicted  for  the  murder  of 
another  British  subject,  *  at  Lisbon  in  the  kingdom  of  Portugal,  in  parts  beyond  sea  with. 
oat  England,*  and  the  indictment  was  at  common  law.  The  case  was  argued  before  th« 
twelve  judges,  and  they  held  that,  being  for  a  common  law  felony,  committed  abroad,  but 
made  triable  in  England  under  the  33  Hen.  VIII.,  the  indictment  was  right  That  judg- 
ment  is  directly  in  point,  and  is  decisive  of  this  case  against  the  prisoner. 

**  It  must  therefore  be  certified  to  tlie  Superior  Court,  that  there  is  no  error  in  the  judg- 
ment given  by  that  court,  in  order  that  further  proceedings  may  be  bad  thereon  according 
to  law." 

(V)  3  Chit  C.  U  no ;  Davb*  PreccdenU  170. 
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aforesaid,  feloniously,  urilfuHy  and  of  his  malice  aforethought,  did 
kill  and  murder.    {Conclude  as  in  book  1,  chap.  3). 

Murder.    By  cuUirig  the  throat(io) 

That  A.  B.,  of  &c.,  on  at  in  the  county  aforesaid,  with 

force  and  arms,  in  and  upon  one  C.  D.  feloniously,  wilfully  and  of 
his  malice  aforethought,  did  make  an  assault ;  and  that  the  said  A. 
B.,  with  a  certain  knife,  made  of  iron  and  steel,  which  he  the  said 

A.  B.  in  his  right  hand  then  and  there  had  and  held,  the  throat  of 
him  the  said  C.  D.  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  strike  and  cut ;  and  that  the  said  A.  B.,  with  the  knife 
aforesaid,  by  the  striking  and  cutting  aforesaid,  did  then  and  there 
give  to  him  the  said  C.  D.,  in  and  upon  the  said  throat  of  him  the 
said  C.  D.,  one  mortal  wound,  of  the  length  of  three  inches,  and  of 
the  depth  of  two  inches ;  of  which  said  mortal  wound  the  said  C.  D., 
from  the  said  day  of  to  the  day  of  aforesaid, 
at  aforesaid,  in  the  county  aforesaid,  did  suffer  and  languish, 
and  languishing  did  live ;  on  which  said  day  of  afore- 
said, in  the  year  aforesaid,  at  aforesaid,  in  the  county  afore- 
said, he  the  said  G.  D.,  of  the  said  mortal  wound,  died.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  A. 

B.  him  the  said  C.  D.,  in  manner  and  form  aforesaid,  then  and  there 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill  and 
murder.    {Conclude  as  in  chap.  3). 

Murder.    Against  principal  in  the  first  and  principal  in  the  second 
degree^  for  shooting  a  negro  slave  with  a  pistol.{x) 

That  T.  P.  K.,  late  of  the  said  County  of  Monroe,  labourer,  and  D. 

C.  late  of  said  County  of  Monroe,  labourer,  not  having  the  fear  of 
God  before  their  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  fifth  day  of  October,  in  the  year  of  our  Lord 
eighteen  hundred  and  thirty-five,  with  force  and  arms,  at  the  said 
County  of  Monroe,  in  and  upon  one  P.  a  negro  man  slave,  belonging 
to  one  6.  P.,  in  the  peace  of  God  and  of  the  said  State  of  Alabama, 
then  and  there  being,  feloniously,  wilfully  and  of  their  malice  afore- 
thought, did  make  an  assault ;  and  that  the  said  T.  P.  K.,  a  certain 
pistol  of  the  value  of  ten  dollars,  then  and  there  loaded  and  charged 
with  gunpowder  and  twenty  leaden  bullets,  commonly  called  buck- 
shot, which  pistol  he,  the  said  T.  P.  E.,  in  bis  right  band,  then  and 
there  had  and  held,  to,  against  and  upon  the  said  P.,  then  and  there 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  shoot  and 
discharge ;  and  that  the  said  T.  P.  K.,  with  the  leaden  bullet  afore- 
said, out  of  the  pistol  aforesaid,  then  and  there,  by  force  of  the  gun- 
powder, shot  and  sent  forth,  as  aforesaid,  the  aforesaid  P.,  in  and 
upon  the  buttocks  of  him  the  said  P.,  a  little  above  the  rectum  of 
him  the  said  P.,  then  and  there,  feloniously,  wilfully  and  of  his  malic« 

(10)  3  Ch.  C  L.  757 ;  Davis'  Pncedenta  173. 

(«)  This  form  was  sostained  in  State  «.  Coleman,  5  Port.  39. 
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afoiuthought,  did  strike^  penetrate  and  wound,  giving  to  the  said  P. 
then  and  there,  with  the  leaden  bullets  aforesaid,  commonly  called 
buckshot,  as  'aforesaid,  so  as  aforesaid  shot,  discharged  and  sent 
forth  out  of  the  pistol  aforesaid,  by  the  said  T.  P.  K.,  in  and  upoii 
the  said  buttocks  of  him,  the  said  P.,  a  little  above  the  rectum  of 
him,  the  said  P.,  one  mortal  wound  of  the  depth  of  six  inches,  and  of 
the  breadth  of  half  an  inch,  of  which  said  mortal  wound  the  said  P., 
from  the  said  fifth  day  of  October,  in  the  year  of  our  Lord  eighteen 
hundred  and  thirty-five,  until  the  thirteenth  of  the  same  month  of 
October,  in  the  year  last  aforesaid,  in  the  county  aforesaid,  did  lan- 
guish, and  languishing  did  live ;  on  Which,  said  thirteenth  day  of  Oc* 
lober,  in  the  year  last  aforesaid,  the  same  P.,  at  the  county  aforesaid, 
of  the  mortal  wound  aforesaid,  died;  and  that  the  aforesaid  D.  C.» 
then  and  there,  feloniously,  wilfully  and  of  his  malice  aforethought^ 
was  present,  aiding^  helping,  abetting  and  comforting,  assisting  and 
maintaining  the  said  T.  P.  E.,  the  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  commit.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the  said  T..  P.  K. 
and  the  said  D.  C,  the  said  P.  then  and  there,  in  manner  and  form 
aforesaid,  feloniously,  wilfully  and  of  thevr  malice  aforethought,  did 
kill  and  murder,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Alabama. 

Against  principal  in  the  first  and  principal  in  the  second  degree^ 
Hanging.{xx) 

That  John  Joyce,  late  of  Philadelphia  County,  yeoman,  and  Peter 
Mathlas,  late  of  the  same  county,  yeoman,  not  having  the  fear  of  God 
before  their  eyes^  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  on  the  eighteenth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seven,  with  force  and  arms,  in  the 
county  aforesaid,  in  and  upon  one  Sarah  Cross,  in  the  peace  of  God 
and  the  commonwealth,  then  and  there  being  feloniously,  wilfully 
and  of  their  malice  aforethought,  did  make  an  assault ;  ana  that  he 
the  said  John  Joyce,  a  certain  rope  of  the  value  of  five  cents,  on  and 
about  the  neck  of  her  the  said  Sarah  Cross,  th^n  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought  did  fix,  tie  and  fasten,  and 
that  the  said  John  Joyce  with  the  rope  aforesaid,  so  as  aforesaid  fas- 
tened on  and  about  the  neck  of  her  the  said  Sarah  Cross,  her  the  said 
Sarah  Cross  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  choke,  suffocate  and  strangle,  of  Which  said  chok'^ 
ing,  suffocating  and  strangling,  she  the  said  Sarah  Cross  then  and 
there  instantly  died,  and  that  the  said  Peter  Mathias,  at  the  time  of 
committing  the  felony  and  murder  aforesaid  by  the  said  John  Joyce 
in  manner  and  form  aforesaid,  feloniously,  wilfully  and  of  his  malice 
aforethought,  was  present,  aiding,  helping  and  abetting,  assisting^ 
comforting  and  maintaining  the  said  John  Joyce,  the  felony  and 

(ff«)  Drawn  by  Mr.  J.  B.  M'Kean,  and  aoatained  by  the  Supreme  Courts 
^5 


Digitized  by  LjOOQIC 


50  OFFEirCES  AGAIirST  THE  PERSOIT. 

murder  aforesaid  in  manner  and  form  aforesaid,  to  do,  commit  and 
perpetrate.  And  so  the  inquest  aforesaid,  upon  their  oaths  and  affir- 
mations aforesaid,  do  say,  that  the  said  John  Joyce  and  Peter  Ma- 
thias,  her  the  said  Sarah  Cross,  then  and  there  in  manner  and  form 
aforesaid,  feloniously,  wilfully  and  of  their  malice  aforethought,  did 
kill  and  murder,  contrary  to  the  form  of  the  act  of  assembly  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
Commonwealth  of  Pennsylvania. 

Second  c^unL  Against  same.  Beating  and  hanging. 
And  the  inquest  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present  that  the  said  John  Joyce  and  Peter  Mathias, 
not  having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  oo  the  said  eighteenth  day  of 
December,  in  the  year  aforesaid,  with  force  and  arms  in  the  county 
aforesaid,  in  and  upon  the  said  Sarah  Cross,  in  the  peace  of  God  and 
the  commonwealth  then  and  there  being,  feloniously,  wilfully  and 
of  their  malice  aforethought,  did  make  an  assault,  and  that  he  the 
said  John  Joyce  with  a  certain  large  stick  of  no  value,  which  he  the 
said  John  Joyce  in  his  right  hand,  then  and  there  had  and  held,  her 
tlie  said  Sarah  Cross  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  divers  limes  did  strike  and  beat,  giving  to  her 
the  said  Sarah  Cross  then  and  there  by  striking  and  beating  of  her 
the  said  Sarah  Cross  ns  aforesaid,  with  the  stick  aforesaid,  in  and 
upon  the  back  part  of  the  head  of  her  the  said  Sarah  Cross,  one  mor- 
tal bruise,  and  that  the  said  John  Joyce  also  a  certain  rope  of  the 
value  of  five  cents,  on  and  about  the  neck  of  her  the  said  Sarah 
Cross,  then  at)d  there  feloniously  and  wilfully,  and  of  his  malice 
aforethought,  did  fix,  tie  and  fasten,  and  that  the  said  John  Joyce 
with  the  rope  last  aforesaid,  so  as  last  aforesaid,  fixed,  tied  and  fas- 
tened on  and  about  the  neck  of  her  the  said  Sarah  Cross,  then  and 
there  did  violently  squeeze,  press  and  bind  her  the  said  Sarah  Cross ; 
of  which  said  striking  and  beating  of  her  the  said  Sarah  Cross  in  and 
upon  the  back  part  of  the  head  of  her  the  said  Sarah  Cross  with  the 
stick  aforesaid,  and  also  of  the  squeesing,  pressing  and  binding  of  the 
neck  of  her  the  said  Sarah  Cross  with  the  rope  as  last  aforesaid,  she 
the  said  Sarah  Cross  then  and  there  instantly  died;  and  that  the  said 
Peter  Mathias,  at  the  time  of  committing  the  felony  and  murder  last 
aforesaid,  by  the  said  John  Joyce  in  manner  and  form  last  aforesaid, 
feloniously,  wilfully  and  of  his  malice  aforethought,  was  present 
aiding,  helping,  abetting  and  assisting,  comforting  and  maintaining 
the  said  John  Joyce,  the  felony  and  murder  last  aforesaid  in  manner 
^nd  form  last  aforesaid  to  do,  commit  and  perpetrate. 

And  so  the  inquest  aforesaid  upon  their  oaths  and  affirmations 
aforesaid,  do  further  say,  that  the  said  John  Joyce  and  Peter  Mathias, 
her  the  said  Sarah  Cross  then  and  there  in  manner  and  form  last 
aforesaid,  feloniously  and  wilfully  and  of  their  malice  aforethought 
did  kill  and  murder,  contrary  to  the  form  of  the  act  of  assembly  in 
such  case  made  and  provided  and  against  the  peace  and  dignity  of 
the  Commonwealth  of  Pennsylvania. 
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Murder.    Striking  with  a  pokm\{y) 

That  C.  D.,  of  said  B.,  labourer,  on  the  day  of  now 

last  past,  with  force  and  arms,  at  B.  aforesaid,  in  the  county  afore- 
said, in  and  upon  one  E.  F.,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault;  and  that  he  the  said  C.  D.  then 
and  there  with  a  certain  iron  poker,  which  he  the  said  C.  D.  in  both 
his  hands  then  and  there  had  and  held,  the  said  E.  F.,  in  and  upon 
the  back  part  of  the  head  of  him  the  said  E.  F.,  then  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought,  did  strike,  giving 
unto  him  the  said  E.  F.  then  and  there,  with  the  said  iron  poker,  by 
the  stroke  aforesaid,  in  manner  aforesaid,  in  and  upon  the  back  part 
of  the  head  of  him  the  said  E.  F.,  one  mortal  wound,  of  the  length  of 
three  inches,  and  of  the  depth  of  one  inch;  of  which  said  mortal 
wound,  he  the  said  E.  F.,  on  the  said  day  of  at  B.  afore- 

said, in  the  county  aforesaid,  did  languish,  and  languishing  did  live; 
OQ  which  same  day  of  aforesaid,  at  B.  aforesaid,  in  the 

county  aforesaid,  he  the  said  E.  F.,  of  the  said  mortal  wound,  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  C.  D.  him  the  said  E.  F.,  in  manner  and  form  aforesaid,  fe- 
loniously, wilfully  and  of  his  malice  aforethought,  did  kill  and  mur- 
cten     {Conclude  a$  in  book  I,  chapter  3). 

Murder,    By  riding  oner  with  a  horse,  (z) 

That  C.  D.,  of  said  B.,  labourer,  on  the  day  of  now 

last  past,  with  force  and  arms,  at  B.  aforesaid,  in  the  county  afore- 
said, in  and  upon  one  E.  F.,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault;  and  that  the  said  C.  D.  then  aud 
there  riding  upon  a  horse,  the  said  horse  in  and  upon  the  said  E.  F. 
then  there  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
ride  and  force,  and  him  the  said  E.  F.,  with  the  horse  aforesaid,  then 
and  there,  by  such  riding  and  forcing  as  aforesaid,  did  throw  to  the 
ground;  by  means  whereof  the  said  horse,  with  his  hinder  feet,  him 
the  said  E.  F.,  so  thrown  to  and  upon  the  ground  as  aforesaid,  in  and 
upon  the  back  part  of  the  head  of  him  the  said  E.  F.,  did  then  and 
there  strike  and  kick,  thereby  then  and  there  giving  to  him  the  said 
E.  F.,  in  and  upon  the  back  part  of  the  head  of  him  the  said  E.'  F., 
one  mortal  fracture  and  contusion,  of  the  breadth  of  two  inches,  and 
of  the  depth  of  one  inch;  of  which  said  mortal  fracture  and  contusion, 
the  said  E.  F.  then  and  there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  C.  D.  him  the 
said  E.  F.,  in  manner  and  form  aforesaid,  feloniously,  wilfully  and 
of  his  malice  aforethought,  did  kill  and  murder.  {Conclude  as  in 
book  1,  chapter  9). 

Murder.    By  drownivg. 

That  C.  D.,  of  said  B.,  labourer,  on  the  day  of  now- 

last  past,  with  force  and  arms,  at  B.  aforesaid,  in  the  county  afore- 

(y)  3  Chit.  C.  L.  761 ;  Davis'  Preoodento  175. 

iz)  3  Chit  C.  L.  765;  2  Surk.  C.  P.  3S0;  Davis*  PrecedenU  177. 
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said,  in  and  upon  one  E.  F.^  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault;  and  that  the  said  C.  D.  then  and 
there  feloniously,  wilfully  and  of  bis  malice  aforethought,  did  take 
the  said  E.  F.  into  both  the  hands  of  him  the  said  C.  D.,  and  did  then 
and  there  feloniously,  wilfully  and  of  his  malice  aforethought,  cast, 
throw  and  push  the  said  E.  F.  into  a  certain  pond  there  situate, 
wherein  there  was  a  great  quantity  of  water;  by  means  of  which 
said  casting,  throwing  and  pushing  of  the  said  E.  F.  into  the  pond 
aforesaid,  by  the  said  C.  D.,  in  form  aforesaid,  he  the  said  E.  F.,  in 
the  pond  aforesaid,  with  the  water  aforesaid,  was  then  and  there 
choked,  suffocated  and  drowned;  of  which  said  choking,  suffocation 
and  drowning,  he  the  said  E.  F.  then  and  there  instantly  died.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  C.  D.,  in  manner  and  form  aforesaid,  him  the  said  E.  F.  felo- 
niously, wilfully  and  of  his  malice  aforethought,  did  kill  and  mur- 
der.(a)    {Conclude  as  in  book  1,  chapter  3). 

Murder.    By  stranglivg,{b) 

That  E.  W.  E.,  late,  &c.,  not  having  the  fear,&c.,  but  being  moved, 
&c.,  on,  &e.,  in  and  upon  one  J.  D.,  in  the  peace,  &c.,  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  make  an  assault,  and  that 
the  said  E.  W.  K.  a  certain  rope  about  the  neck  of  the  said  J.  D.  then 
and  there  feloniously  and  wilfully,  and  of  his  malice  aforethought,  did 
fix,  tie  and  fasten,  and  that  the  said  E.  W.  K.  with  the  rope  afore- 
said, {him)  the  said  J.  B.  then  and  there  feloniously  and  wilfully,  and 
of  his  malice  aforethought,  did  drag,  pull,  choke,  strangle  and  dislo- 
cate the  neck;  of  which  said  dragging,  pulling,  choking,  strangling 
and  dislocation  of  the  neck,  he  the  said  J.  D.  then  and  there  instantly 
died.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  E.  W.  E.  in,  &c.,  the  said  J.  D.  in  manner  and  form 
aforesaid,  feloniously  and  wilfully,  and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  peace,  &c. 

Second  count    By  strangling  and  stabbing  with  unknown  persons. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 

(a)  3  Chit  C.  L.  768;  Davis*  Precedents  181. 

(6)  This  indictment,  with  a  little  qualification  in  the  first  coant,  is  the  same  with  that 
sanctioned  by  the  Supreme  Court  of  North  Carolina  in  State  v.  Hancy,  2  Dev.  432.  "  It 
is  lastly  urged,"  said  the  court,  that  upon  a  critical  construction  of  the  indictment,  it  docs 
not  more  appear,  that  Kimbrough  dragged,  pulled  and  choked  Davis,  than  that  Davis 
dragged,  pulled  and  choked  Kinibroagh.  However  this  may  be  upon  the  first  count,  I 
think  no  such  objection  as  this  appears  on  the  second.  In  that  count  it  is  charged  that 
Kimbrough  made  an  assault  upon.  Davis,  and  that  Kimbrough  placed  a  rope  around  Da* 
vis*  neck,  and  that  the  said  Kimbrough,  by  means  of  said  rope,  the  said  John  Davis  did 
choke  and  strangle;  and  the  said  Kimbrough,  with  a  dogger,  which  be  then  in  his  hand 
held,  the  said  John  Davis,  in  and  upon  the  belly  of  the  said  Joh»  Davis,  did  thrust  and 
penetrate,  giving  to  him  the  said  John  Davis,,  with  the  said  dagger,  in  and  upon  the  belly 
of  him  the  said  John  Davis,  a  mortal  w«ttnd,,of  whieh  the  said  John  Davis  died  on  tJie 
next  day ;  with  a  conclusion,  that  he  the  said  Kimbrough,  the  said  John  Davis  did  kill 
and  murder.  Human  ingenuity  cannot  make  out  of  this,  that  it  stands  indifiTerent,  who. 
ther  Kimbrough  or  Davis  was  the  actor  in  all  and  every  act  necessary  to  constitute  mur- 
der, or  which  was  the  agent  and  which  the  sufferer,  not  only  in  the  close  of  the  drama, 
but  in  each  and  every  act  which  led  to  the  catastrophe.*' 

The  difficulty  raised  as  to  the  first  count  is  obviated  by  the  insertion  of  *^him**  in  the 
sevcntli  line. 
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sent,  that  the  said  E.  W.  E.  with  diners  other  persons,  &c.,  after- 
wards, to  wit,  &c.,  not  having  the  fear,  &&,  in  and  upon  the  said  J. 
D.  in  the  peace,  &c.,  feloniously,  wilfully  and  of  their  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  E.  W.  K.  a  certain 
rope  about  the  neck  of  the  said  J.  D.  then  and  there  feloniously,  wil- 
fully and  of  their  malice  aforethought,  did  fix,  tie  and  fasten ;  and 
that  the  said  E.  W.  K.  by  means  of  said  rope,  him  the  said  J.  D.  then 
and  there  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
drag,  pull,  choke  and  strangle ;  and  that  the  said  E.  W.  E.  with  a 
certain  drawn  dagger,  being  part  of  a  walking-cane,  &c.,  which  he 
the  said  E«  W.  E.  in  his  right  hand  then  and  there  had  and  held,  him 
the  said  J.  D.  in  and  upon  the  forepart  of  the  belly  and  divers  other 
parts  of  the  body  of  the  said  J.  D.  then  and  there  feloniously,  wilfully 
and  of  his  malice  aforethought,  did  strike,  thrust  and  penetrate,  giv- 
ing to  the  said  J.  D.  then  and  there,  with  the  dagger  aforesaid,  in 
and  upon  the  aforesaid  forepart  of  the  belly  and  divers  other  parts 
of  the  body  of  the  said  J.  D.,  several  mortal  wounds  of  the  breadth  of 
one  inch,  and  of  the  depth  of  six  inches;  as  well  of  which  pulling, 
dragging,  choking  and  strangling,  as  also  of  the  striking,  thrusting 
and  penetrating,  &c.,  he  the  said  J.  D.  from,  &c.,  until,  &c.,  did  lan- 
guish, &c.,  on  which,  &c.,  the  said  J.  D.  in,  &c.,  of  the  pulling,  drag- 
ging, choking  and  strangling^  as  well  as  of  the  mortal  wounds  inflict- 
ed as  aforesaid,  died;  and  that  divers  other  persons,  &c.  And  so  the 
jurors,  &c.,  do  further  say,  that  the  said  E.  W.  E.  and  divers  other 
persons,  the  said  J.  D.  then  and  there  in  manner  and  form  last  afore- 
said, feloniously,  wilfully  and  of  their  malice  aforethought^  did  kill 
and  murder,  against  the  peace,  &c. 

Mu9'der.    By  poisoning  tmth  arsenic.(c) 

That  Robert  Sandys,  late  of  the  parish  of  Stockport  in  the  county 
of  Chester,  labourer,  and- Ann  Sandys,  otherwise  called  Ann  Devan- 
nah,  late  of  the  same  place,  not  having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by  the  instigations  of  the  devil, 
wickedly  contriving  and  intending  one  Elizabeth  Sandys  with  poi- 
son, wilfully,  feloniously  and  of  their  malice  aforethought  to  kill  and 
murder,  on  the  tweniy-lhird  day  of  September,  in  the  fourth  year  of 
the  reign  of  our  sovereign  lady  Victoria,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  feloniously,  wilfully  and  of 
their  malice  aforethought,  a  large  quantity  of  a  certain  deadly  poison 
called  white  arsenic,  did  give  and  administer  unto  the  said  Elizabeth 
Sandys  with  intent  that  she  should  take  and  swallow  down  the  same 
into  her  body  (they  then  and  there  well  knowing  the  said  white  ar- 
senic to  be  a  deadly  poison),  and  the  said  white  arsenic  so  given  and 
administered  unto  her  by  the  said  Robert  Sandys  and  Ann  Sandys, 
otherwise  called  Ann  Devannah  as  aforesaid,  the  said  Elizabeth 
Sandys  did  then  and  there  take  and  swallow  down  into  her  body ; 

(e)  R.  V.  SandySf  1  C.  &.  M.  345.  A  verdict  of  gmlij  was  rapported  on  this  form,  it 
being  held  that  the  allegatioa  "  and  of  the  said  mortal  sickness  died,"  was  good  without 
stating  that  the  deceased  died  of  the  poisoning.    See  another  form  on  p.  57. 

5"* 
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by  reason  and  by  means  of  which  said  taking  and  swallowing  down 
the  said  white  arsenic  into  her  body  as  aloresaid,  the  said  Elizabeth 
Sandys  became  and  was  mortally  sick  and  distempered  in  her  body, 
of  which  said  mortal  sickness  and  distemper  the  said  Elizabeth  San- 
dys Irom  the  said  twenty-third  day  of  September,  in  the  year  last 
aforesaid,  until  the  twenty-fifth  day  of  the  same  month,  in  the  same 
year,  at  the  parish  aforesaid^  in  the  county  aforesaid,  did  languish 
and  languishing  did  live,  on  which  said  twenty-fifth  day  of  Septem- 
ber, in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, the  said  Elizabeth  Sandys  of  the  said  mortal  sickness  died ;  and 
so  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  say  that  the  said 
Robert  Sandys  and  Ann  Sandys,  otherwise  called  Ann  Devannah, 
the  said  Elizabeth  Sandys  in  manner  and  form  afojiesaid,  feloniously, 
wilfully  and  of  their  malice  aforethought,^  did  kill  and  murder,  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Murder.    By  burning  a  house  where  the  deceased  was  at  the  time.{d) 

That  S.  C.  late,  &c.,  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
fifth  day  of  April,  one  thousand  eight  hundred  and  thirty,  with  force 
and  arms,  &c.,  at  the  township  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did  wilfully  and  maliciously 
burn  a  certain  dwelling  house  of  one  R.  S.,  there  situate,  and  that 
one  J.  H.,  of  the  township  and  county  aforesaid,  within  the  jurisdic- 
tion aforesaid,  in  the  said  dwelling  house  then  and  there  being,  be- 
fore, at  and  during  the  said  burning,  and  was  then  and  there,  by 
reason  and  means  of  the  said  burning  so  committed  and  done  by  the 
said  S.  C,  in  manner  aforesaid,  mortally  burned  and  killed;  and  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the  said 
S.  C,  him  the  said  J.  H.,  in  manner  and  form  aforesaid,  feloniously  and 
wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  this  state,  the  government  and  dignity  of  the  same. 
Second  count.  Averring  a  preconceived  intention  to  kilL 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  S.  C,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
and  of  his  malice  aforethought  contriving  and  intending  one  J.  H., 
there  being  in  a  certain  dwelling  house  of  one  R.  S.,  situate  in  the 
township  and  county  aforesaid,  feloniously,  wilfully  and  of  his  malice 
aforethought,  to  burn,  kill  and  murder,  on  the  same  day  and  year 
aforesaid,  with  force  of  arms,  at  the  township  aforesaid,  in  the  county 
and  within  the  jurisdiction  aforesaid,  did  wilfully  and  maliciously  set 
fire  to  and  burn  the  said  dwelling  house,  the  said  J.  H.  then  and 
there,  before,  at  and  during  the  said  burning,  being  in  the  said 
dwelling  house,  he  the  said  S.  C,  then  and  there  well  knowing  the 
said  J.  H.  to  be  in  the  said  dwelling  house,  and  that  he  the  said  S. 
C,  in  so  setting  fire  to  and  burning  the  said  dwelling  house  as  afore- 

id)  State  e.  Cooper,  1  Green  362;  see  po9Ua,  book  vlr-^PIoa  of  auterfbis  acquit,y  for 
the  sutwequent  action  of  the  court  oa  this  indtf  trncnt 
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said,  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  mortally  burn  the  body  of  the  said  J.  H. ;  by  means  of 
which  said  mortally  burning  of  the  body  of  the  said  J.  H.,  as  afore- 
said, he,  the  said  J.  H.,  on  the  day  and  year  aforesaid,  at  the  town- 
ship aforesaid,  in  the  county  and  within  the  jurisdiction  aforesaid, 
did  die;  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say  that  the  said  S.  C.,  the  said  J.  H.,  in  manner  and  form  aforesaid, 
feloniously,  wilfully  and  of  his  malice  aforethought,  dtd  kill  and  mur- 
der, against  the  form,  &c. 

Murder.    By  sUirving.{e) 

Middlesex,  to  wit :  The  jurors  for  our  lady  the  queen,  upon  their 
oalhs  present,  that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M., 
carpenter,  not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  and  of  his  malice 
aforethought,  contriving  and  intending  one  J.  N.,  then  being  an  ap- 
prentice to  him  the  said  J.  S.,  feloniously  to  starve,  kill  and  murder, 
on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our 
sovereign  lady  Victoria,  and  on  divers  days  and  times  between  that 
day  and  the  twenty-eighth  day  of  the  same  month,  in  the  sarne  year, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
in  and  upon  one  J.  N.,  his  apprentice  as  aforesaid,  in  the  peace  of 
God  and  of  our  said  lady  the  queen,  then  and  there  being,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  make  divers  assaults ;  and 
that  the  said  J.  &,  on  the  said  third  day  of  August,  in  the  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  him  the 
said  J.  N.,  in  a  certain  room  in  the  dwelling  house  of  him  the  said  J. 
S.  there  situate,  feloniously,  wilfully  and  of  his  malice  aforethought, 
did  secretly  confine  and  imprison,  and  that  the  said  J.  S.,  from  the 
said  third  day  of  August,  in  the  year  last  aforesaid,  until  the  twenty- 
eighth  day  of  the  same  month,  in  the  same  year,  at  the  parish  afore- 
said, in  the  county  aforesaid,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  neglect,  omit  and  refuse  to  give  and  administer,  and 
to  permit  and  suffer  to  be  given  and  administered  to  him  the  said  J. 
N.,  sufficient  meat  and  drink  necessary  for  the  sustenance,  support 
and  maintenance  of  the  body  of  him  the  said  J.  N. ;  by  means  of 
which  said  confineookent  and  imprisonment,  and  also  of  such  neglect- 
ing and  refusing  to  give  and  administer,  and  to  permit  and  suffer  to 
be  given  and  administered  to  the  said  J.  N.,  such  meat  and  drink  as 
were  sufficient  and  necessary  fcNT  the  sustenance,  support  and  main- 
tenance of  the  body  of  him  the  said  J.  N.,  he  the  said  J.  N.,  from  the 
said  third  day  of  August,  in  the  year  last  aforesaid,  until  the  twenty- 
eighth  day  of  the  same  month,  in  the  same  year,  at  the  parish  afore- 
said, in  the  county  aforesaid,  did  languish,  &c.  &c. 

(e)  Arch.  C.  P.  405.  If  the  indictment  be  for  refusing  to  sapply  the  apprentice  with 
neceaiariefl,  it  mustortate  that  the  approntice  was  of  tender  years  unable  to  provide  for  him- 
self; Reg.  o.  Friend,  R.  &  R.  20;  Reg.  «.  Marriott,  8  C.  &.  P.  425.  Where  the  indictment 
charges  an  imprisoning,  that  sufficiently  shows  the  duty  to  sapplv  food ;  but  if  it  do  not, 
then  it  most  allege  a  duty  in  the  defendant  to  supply  the  deceased  with  food ;  Reg.  e.  Ed- 
wards,  8  C.  &  P.  611 ;; see  as  to  evidence,  Arch.  C.  P.  406,  et  $eq.  It  is  necessary,  also,.  Id 
|»cove  that  J.  N.  was  the  apprentice  of  J.  S.«.or  al  least  acted  as  Mcb ;  Aroh.  C«  P.  &13L 
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Murder.    First  counU  by  choking,  against  two — one  as  principal  in  the 
first  degree,  and  the  Mer  in  the  second  degree.{f) 

That  J.  W.,  late  of  the  county  aforesaid,  yeoman,  and  H.  N.,  late 
of  the  county  aforesaid,  widow,  not  having  the  fear  of  God  before 
their  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  tenth  day  of  April,  in  the  year  one  thousand  eight  hun- 
dred and  twenty-five,  at  the  county  aforesaid,  and  within  the  juris- 
diction of  this  court,  with  force  and  arms,  in  and  upon  one  G.  H.  W., 
in  the  peace  of  God  and  of  the  commonwealth,  then  and  there  being, 
feloniously,  wilfully  and  of  their  malice  aforethought,  did  make  an 
assault,  and  that  he  the  said  J.  W.,  a  certain  muslin  handkerchief  of 
the  value  of  twelve  cents,  about  the  neck  of  him  the  said  G.  H.  W., 
then  and  there  feloniously,  wilfully  and  of  his  malice  aforethought, 
did  fix,  tie  and  fasten,  and  that  the  said  J.  W.,  with  the  muslin  hand- 
kerchief aforesaid,  him  the  said  G.  H.  W.,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  choke,  sufibcate  and 
strangle;  of  which  said  choking,  sufibcatitig  and  strangling,  he  the 
said  G.  H.  W.,  then  and  there  instantly  died.  And  that  she  the  said 
H.  N.,  at  the  time  of  the  committing  of  the  felony  and  murder  afore- 
said, in  manner  and  form  aforesaid,  feloniously,  wilfully  and  of  her 
malice  aforethought,  was,  present  aiding,  abetting  and  counseling  the 
said  J.  W.,  the  felony  and  murder  aforesaid  to  do  and  commit;  and 
so  the  inquest  aforesaid,  upon  their  oaths  and  affirmation  aforesaid, 
do  say,  that  the  said  J.  W.  and  the  said  H.  N.,  the  said  G.  H.  W.,  in 
manner  and  form  aforesaid,  feloniously,  wilfully  and  of  their  malice 
aforethought,  did  kill  and  murder,  contrary  to  the  form  of  the  acts  of 
the  general  assembly  in  such  case  made  and  provided,  and  against, 
&c. 

Second  count,  by  choking  and  beating.  Against  two-— one  as  princi- 
pal in  first  degree,  the  other  in  second  degree. 

And  the  inquest  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present,  that  the  said  J.  W.,  and  the  said  H.  N.,  not 
having  the  fear  of  God  before  their  eyes,  but  being  moved  and  se- 
duced by  the  instigation  of  the  devil,  on  the  said  tenth  day  of  April, 
in  the  year  one  thousand  eight  hundred  and  twenty-five,  at  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force 
and  arms,  in  and  upon  the  said  G.  H.  W.,  in  the  peace  of  God  and 
of  the  commonwealth  then  and  there  being,  feloniously,  wilfully  and 
of  their  malice  aforethought,  did  make  an  assault,  and  that  he  the 
said  J.  W.,  a  certain  muslin  handkerchief  of  the  value  of  twelve 
cents,  about  the  neck  of  him  the  said  G.  H.  W.,  then  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought,  did  fix,  tie  and  fasten, 
and  that  the  said  J.  W.  with  the  muslin  handkerchief  aforesaid,  the 
neck  of  him  the  said  G.  H.  W.,  then  and  there  feloniously,  wilfully 
and  of  his  malice  aforethought,  did  violently  squeeze  and  press,  and 
that  the  said  J.  W.,  with  a  certain  large  stick  of  the  value  of  one 
cent,  which  he  the  said  J.  W.,  then  and  there  in  his  right  hand  had 
and  held,  him  the  said  G.  H.  W.,  in  and  upon  the  right  side  of  the 

(/)  See  p.  53,  for  uiother  form. 
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head  of  him  the  said  G.  H.  W.,  then  and  there  felonionsly)  wilfully 
and  of  his  malice  aforethought^  did  strike  and  beat,  then  and  there 
giiring  to  the  said  G.  H.  W.,  by  then  and  there  so  striking  and  beat- 
ing him  the  said  G.  H.  W.  with  the  stick  aforesaid  in  and  upon  the 
right  side  of  the  head  of  the  said  G.  H.  W.,  one  mortal  bruise  of  the 
length  of  two  inches,  and  of  the  breadth  of  one  inch;  of  which  said 
violent  squeezing  and  pressing  of  the  neck  of  him  the  said  G.  H.  W., 
as  well  as  of  the  said  striking  and  beating  of  him  the  said  G.  H.  W., 
in  and  upon  the  right  side  of  the  head  of  him  the  said  G.  H.  W.,  witii 
the  stick  aforesaid,  he  the  said  G.  H.  W.,  then  and  there  instantly 
died;  and  that  she  the  said  H.  N.,  at  the  time  of  the  committing  of  the 
felony  and  murder  last  aforesaid,  in  manner  and  form  aforesaid, 
feloniously,  wilfully  and  of  her  malice  aforethought  was  present  aid* 
iug,  abetting  and  counseling  the  said  J.  W.  the  felony  and  murder 
last  aforesaid,  to  do  and  commit ;  and  so  the  inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do  say,  that  the  said  J.  W.  and 
the  said  M.  N.,  the  said  G.  H.  W.,  in  manner  and  form  last  aforesaid, 
feloniously,  wilfully  and  of  their  malice  aforethought,  did  kill  and 
murder,  contrary  to  the  form  of  the  act  of  the  general  assembly  in  , 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  Commonwealth  of  Pennsylvania. 

Murder  by  poisoning.   First  count  toith  arsenic,  in  chicken  soup.{g} 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquiring 
for  the  body  of  the  County  of  Bucks,  upon  their  oaths  and  solemn 
affirmations  respectively,  do  present  that  Lucretia  Chapman,  late  of 
the  county  aforesaid,  widow,  otherwise  called  Lucretia  Espos  y  Mina, 
late  of  the  county  aforesaid,  widow,  and  Lino  Amalia  Espos  y  Mina, 
late  of  the  county  aforesaid,  yeoman,  otherwise  called  Celestine  Ar- 
menlarius,  late  of  the  county  aforesaid,  yeoman,  othefwtse  called 
Amalia  Gregoria  Zarrier,  late  of  the  county  aforesaid,  yeoman,  not 
having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  and  of  their  malice  afore* 
thought  contriving  and  intending  a  certain  William  Chapman  to 
deprive  of  his  life,  and  him  the  said  William  Chapman,  feloniously 
to  kill  and  murder,  on  the  twentieth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty^one,  and  on  divers  other 
days  and  times  between  the  said  twentieth  day  of  June,  in  the  year 
last  aforesaid,  and  the  twenty-third  day  of  June,  in  the  same  year, 
with  force  and  arms  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  did  knowingly,  wilfully,  feloniously  and  of  their 
malice  aforethought,  mix  and  mingle  certain  deadly  poison,  called 
arsenic,  in  certain  chicken  soup,  which  had  been,  at  divers  days  and 
times,  during  the  time  aforesaid,  prepared  for  the  use  of  the  said  Wil- 
liam Chapman,  to  be  drunk  by  him  the  said  William  Chapman, 
(they  the  said  Lucretia  Chapman,  otherwise  called  Lucretia  Espos 
y  Mina,  and  the  said  Lino  Amalia  Espos  y  Mina,  otherwise  called 

(ft)  Com.  V.  Mina,  Court  of  O.  &  T.  of  Bucks  Coonty,  1891.    The  defendant  Mina  was 
eoavicUil  u&d  executed.    See  p.  53,  for  aoolljer  Ibrui. 
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Celestine  Armenfarius,  otherwise  called  Araalia  Gregoria  Zarrier, 
then  and  (here  well  knowing  that  the  said  chicken  soup  with  which 
they,  the  said  Liicretia  Chapman,  otherwise  called  Lucretia  Espos  y 
Mina,  and  the  said  Lino  Amalia  Espos  y  Mina,  otherwise  called  Ce- 
lestine A rmentarius,  otherwise  called  Amalia  Gregoria  Zarrier,  did 
so  mix  and  mingle  the  said  deadly  poisons  as  aforesaid,  was  then  and 
there  prepared  for  the  use  of  the  said  William  Chapman,  with  intent 
to  be  then  and  there  administered  to  him  for  his  drinking  the  same), 
and  the  said  chicken  soup  with  which  the  said  deadly  poison  was  so 
mixed  as  aforesaid,  afterwards,  to  wit,  on  the  said  twentieth  day  of 
June,  in  the  year  last  aforesaid,  and  on  the  said  other  days  and  times 
last  mentioned,  at  the  county  and  within  the  jurisdiction  aforesaid, 
was  delivered  to  the  said  William  Chapman,  to  be  then  and  there 
drunk  by  him,  the  said  William  Chapman,  and  he  the  said  William 
Chapman  (not  knowing  the  said  poison  to  have  been  mixed  with  the 
said  chicken  soup,  did,  afterwards,  to  wit,  on  the  said  twentieth  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-one,  and  on  the  said  other  days  and  times  above  mentioned, 
there  drink  and  swallow  down  into  his  body  several  quantities  of  the 
said  deadly  poison  so  mixed  as  aforesaid  with  the  said  chicken  soup, 
and  the  said  William  Chapman  of  the  poison  aforesaid  and  by  the 
operation  thereof  then  and  there  became  sick  and  greatly  distempered 
in  bis  body,  of  which  said  sickness  and  distemper  of  body,  occasioned 
by  the  said  drinking,  taking  and  swallowing  down  into  the  body  of 
the  said  William  Chapman  of  the  deadly  poisons  aforesaid,  so  mixed 
and  mingled  in  the  said  chicken  soup  as  aforesaid,  he  the  said  Wil- 
liam Chapman  from  the  said  several  days  and  times  on  which  he  has 
so  taken,  drunk  and  swallowed  down  the  same  as  aforesaid,  until  the 
said  twenty-third  day  of  June,  in  the  year  last  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  aforesaid,  did  languish,  and  lan- 
guishing did  live,  on  which  said  twenty-third  day  of  June,  in  the 
year  last  aforesaid,  at  the  county  and  within  the  jurisdiction  aforesaid, 
he,  the  said  William  Chapman,  of  the  poison  aforesaid,  so  taken, 
drunk  and  swallowed  down  as  aforesaid,  and  of  the  said  sickness 
and  distemper  occasioned  thereby,  did  die.  And  so  the  inquest  afore- 
said, upon  their  oaths  and  solemn  affirmations  aforesaid  do  say,  that 
the  said  Lucretia  Chapman,  otherwise  called  Lucretia  Espos  y  Mina, 
and  the  said  Lino  Alalia  Espos  y  Mina,  otherwise  called  Celestine 
Armentarius,  otherwise  called  Amalia  Gregoria  Zarrier,  him,  the 
said  William  Chapman  then  and  there  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully  and  of  their  malice  aforethought, 
did  kill  and  murder,  contrary  to  the  form  of  the  act  of  the  general 
assembly  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania. 

Second  counL  Jlgainst  one  defendant  as  principal  in  thefirsU  o,nd 
the  other  as  principal  in  the  second  degree. 

And  the  inquest  aforesaid,  inquiring  as  aforesaid,  upon  their  oaths 
and  solemn  affirmations  aforesaid,  do  further  present,  that  the  said 
Lucretia  Chapman,  otherwise  called  Lucretia  Espos  y  Mina,  not 
having  the  fear  of  God  before  her  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil  and  of  her  malice  aforethought,  wick* 
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ediy  contriving  and  intending  the  said  William  Chapman  to  deprive 
of  his  life,  and  the  said  William  Chapman  feloniously  to  kill  and 
mnrder  on  the  twentieth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-one,  and  on  divers  other  days  and 
times  between  the  said  twentieth  day  of  June,  in  the  year  last  afore- 
said, and  the  twenty-third  day  of  Jqne  in  the  same  year,  with  force 
and  arms  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  did,  feloniously,  wilfully  and  of  her  malice  aforethought,  mix 
and  mingle  certain  deadly  poison,  called  arsenic,  in  certain  chicken 
soup,  which  had  been  at  divers  days  and  times,  during  the  time  afore- 
said, prepared  for  the  use  of  the  said  William  Chapman,  to  be  drunk 
by  him,  the  said  William  Chapman  (she,  the  said  Luoretia  Chapman, 
otherwise  called  Lucretia  Espos  y  Mina,  then  and  there  well  know- 
ing that  the  said  chicken  soup  with  which  she,  the  said  Lucretia 
Chapman,  otherwise  called  Lucretia  Espos  y  Mina,  did  so  mix  and 
mingle  the  said  deadly  poison  as  aforesaid,  was  then  and  there  pre- 
pared for  the  use  of  the  said  William  Chapman,  with  intent  to  be 
then  and  there  administered  to  him  for  his  drinking  the  same),  and 
the  said  chicken  soup  with  which  the  said  deadly  poison  was  so 
mixed  as  aforesaid,  afterwards,  to  wit,  on  the  said  twentieth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
one,  and  on  the  said  other  days  and  times  last  mentioned,  at  the 
county  and  within  the  jurisdiction  aforesaid,  was  delivered  to  the 
said  William  Chapman,  to  be  then  and  there  drunk  by  him,  the  said 
William  Chapman,  and  he  the  said  William  Chapman  (not  knowing 
the  said  poison  to  have  been  mixed  with  the  said  chicken  soup),  did 
afterwards,  to  wit,  on  the  said  twentieth  day  of  June,  in  the  year  last 
aforesaid,  and  on  the  said  divers  other  days  and  times  above  men- 
tioned, there  drink  and  swallow  down  into  liis  body  several  quantities 
of  the  said  deadly  poison  so  mixed  as  aforesaid  with  the  said  chicken 
soup,  and  the  said  William  Chapman  of  the  poison  aforesaid,  and  by 
the  operation  thereof,  then  and  there  became  sick  and  greatly  distem- 
pered in  his  body,  of  which  said  sickness  and  distemper  of  body, 
occasioned  by  the  said  drinking,  taking  and  swallowing  down  into 
the  body  of  the  said  William  Chapman  of  the  deadly  poison  afore- 
said, so  mixed  and  mingled  in  the  said  chicken  soup  as  aforesaid,  he, 
the  said  William  Chapman,  from  the  said  several  days  and  times,  on 
which  he  had  so  taken,  drunk  and  swallowed  down  the  said  deadly 
poison  as  aforesaid,  imtil  the  said  twenty-third  day  of  June,  in  the 
year  last  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  did  languish,  and  languishing  did  live,  on  which  said 
twenty-third  day  of  June,  in  the  year  last  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  aforesaid,  he  the  said  William 
Chapman,  of  the  poison  aforesaid  so  taken,  drunk  and  swallowed 
down  as  aforesaid^  and  of  the  said  sickness  and  distemper  occasioned 
thereby,  did  die.  And  that  the  said  Lino  Amalia  Espos  y  Mina, 
otherwise  called  Celestine  Armentarius,  otherwise  called  Amalia 
Gregoria  Zarrier,  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  was  present,  aiding  and  abetting  the  said  Lu- 
cretia Chapman,  otherwise  called  Lucretia  Espos  y  Mina,  the  felony 
and  murder  aforesaid,  in  manner  and  form  last  aforesaid,  to  do  and 
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commit.  And  so  the  inquest  aforesaid,  upon  their  oaths  and  solemn 
affirmations  aforesaid  do  say,  that  the  said  Lucretia  Chapman,  others 
wise  called  Lucretia  Espos  y  Mina,  and  the  said  Lino  AmaWa  Espos 
y  Mina,  otherwise  called  Gelestine  Arnientarius,  otherwise  called 
AmaliaGregoria  Zarrier,  him  the  said  William  Chapman,  then  and 
there,  in  the  manner  and  form  last  aforesaid,  feloniously,  wilfully  and 
of  their  malice  aforethought,  did  kill  and  murder,  contrary  to  the  form 
of  Che  act  of  assembly  in  such  case  made  and  provided,  and  against 
tiie  peace  and  dignity  of  the  Commonweahh  of  Pennsylvania. 

Third  count  Against  tme  as  principal  and  the  other  as  accessary 
before  the  fact 

And  the  inquest  aforesaid, inquiring  as  aforesaid,  upon  their  oaths 
and  solemn  affirmations  aforesaid,  do  further  present,  that  the  said 
Lucretia  Chapman,  otherwise  called  Lucretia  Espos  y  Mina,  not 
having  the  fear  of  God  before  her  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  and  of  her  malice  aforethought,  con^ 
triving  and  intending  a  certain  William  Chapman  to  deprive  of  his 
life,  and  the  said  William  Chapman,  feloniously,  wilfully  and  of  her 
malice  aforethought,  to  kill  and  murder  with  poison,  on  the  twentieth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-one,  and  on  divers  other  days  and  times,  between  the  said 
twentieth  day  of  June,  in  the  year  last  aforesaid,  and  the  twenty- 
third  day  of  June  in  the  same  year,  with  force  and  arms,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did  knowingly, 
wilfully,  feloniously  and  of  her  malice  aforethought,  mix  and  mingle 
certain  deadly  poison,  called  arsenic,  in  certain  chicken  soup,  which 
had  been  at  divers  days  and  times,  during  the  time  aforesaid,  pre- 
pared for  the  use  of  the  said  William  Chapman,  to  be  drunk  by  him, 
the  said  William  Chapman  (she,  the  said  Lucretia  Chapman,  other- 
wise called  Lucretia  Espos  y  Mina,  then  and  there,  well  knowing 
that  the  said  chicken  soup  with  which  she,  the  said  Lucretia  Chap- 
man, otherwise  called  Lucretia  Espos  y  Mina,  did  so  mix  and  mingle 
the  said  deadly  poison  as  aforesaid,  was  then  and  there  prepared  for 
the  use  of  the  said  William  Chapman,  with  intent  to  be  then  and 
there  administered  to  the  said  William  Chapman  for  his  drinking  the 
same),  and  that  the  said  William  Chapman  afterwards,  to  wit,  ou  the 
twentieth  day  of  June,  in  the  year  last  aforesaid,  and  on  the  said  other 
days  and  times  last  mentioned,  at  the  county  aforesaid,  and  within 
the  jurisdiction  aforesaid,  did  take,  drink  and  swallow  down  into  his 
body  several  quantities  of  the  said  chicken  soup,  with  which  the  said 
arsenic  was  so  mixed  and  mingled  by  the  said  Lucretia  Chapman, 
otherwise  called  Lucretia  Espos  y  Mina  as  aforesaid  (he  the  said 
William  Chapman,  at  the  time  he  so  took,  drank  and  swallowed 
down  into  his  body  the  said  chicken  soup,  not  knowing  there  was 
any  arsenic  or  any  other  poisonous  or  hurtful  ingredient  mixed 
or  mingled  with  the  said  chicken  soup),  by  means  whereof  he,  the 
said  William  Chapman,  then  and  there  became  sick  and  greatly  dis- 
tempered in  his  body,  and  the  said  W^illiam  Chapman,  of  the  poison 
aforesaid  so  by  him  taken,  drunk  and  swallowed  as  aforesaid,  and  of 
the  sickness  occasioned  thereby,  from  the  said  several  days  and  times 
on  which  he,  the  said  William  Chapman^  had  so  taken,  drunk  and 
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Swallowed  down  the  same  deadly  poison  as  aforesaid,  until  the  said 
twenty-third  day  of  June,  in  the  year  last  aforesaid,  at  the  county 
and  within  the  jurisdiction  aforesaid,  did  languish,  and  languishing 
did  live,  on  which  said  twenty^hird  day  of  June,  in  the  year  last 
aforesaid,  at  the  county  and  within  the  jurisdiction  aforesaid,  he  the 
said  William  Chapman,  of  the  poison  aforesaid,  so  by  him  taken, 
drunk  and  swallowed  down,  and  of  the  sickness  and  distemper  occa- 
sioned thereby,  did  die. 

And  that  the  aforesaid  Lino  Amalia  Espos  y  Mina,  otherwise 
called  Celestine  Armentarius,  otherwise  called  Amalia  Gregoria 
Zarrier,  not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  before  the 
said  felony  and  murder  committed,  to  wit,  on  the  said  twentieth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-one,  at  the  county  aforesaid,  and  within  the  juris- 
diction or  this  court,  with  force  and  arms,  feloniously,  wilfully  and  of 
his  malice  aforethought,  did  incite,  instigate,  stir  up,  counsel,  direct, 
advise,  command,  aid,  abet,  move  and  procure  her,  the  said  Lucretia 
Chapman,  otherwise  called  Lucretia  Espos  y  Mina,  the  felony  and 
murder  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit. 

And  so  the  inquest  aforesaid,  upon  their  oaths  and  solemn  affirma- 
tions aforesaid,  do  say,  that  the  said  Lucretia  Chapman,  otherwise 
called  Lucretia  Espo&y  Mina,  him  the  said  William  Chapman,  then 
and  there,  in  manner  and  form  last  aforesaid,  feloniously,  wilfully  and 
of  her  malice  aforethought,  did  kill  and  murder,  and  that  he,  the  said 
Lino  Amalia  Espos  y  Mina,  otherwise  called  Celestine  Armentarius, 
otherwise  called  Amalia  Gregoria  Zarrier,  feloniously,  wilfully  and 
of  his  malice  aforethought,  in  manner  and  form  aforesaid,  at  the 
county  aforesaid,  and  within  the  jtn^sdiction  of  this  court,  her  the 
said  Lucretia  Chapman,  otherwise  called  Lucretia  Espos  y  Mina,  did 
aid,  abet,  counsel,  direct,  advise  and  instigate  the  felony  and  murder 
aforesaid,  in  manner  and  form  aforesaid,  to  commit  and  perpetrate, 
contrary  to  the  form  of  the  act  of  assembly  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  Commonwealth 
of  Pennsylvania. 

By  placing  poison  so  as  to  be  mistaken  for  medLcine,{h) 

That  C.  D.,  of  said  B.,  labourer,  feloniously,  and  of  his  malice  afore- 
thought, devising  and  intending  one  E.  F.  to  poison,  kill  and  murder, 
on  the  day  of  now  last  past,  with  force  and  arms,  at  B. 

aforesaid,  in  the  county  aforesaid,  a  certain  quantity  of  arsenic,  to 
wit,  two  drachms  of  arsenic,  being  a  deadly  poison,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  put,  infuse,  mix  and 
mingle  in  and  together,  with  water,  he  the  said  C.  D.  then  and  there 
well  knowing  the  said  arsenic  to'  be  a  deadly  poison;  and  that  the 
said  C.  D.  the  said  arsenic,  so  as  aforesaid  put,  infused  in  and  mixed 
and  mingled  in  and  together  with  water,  into  a  certain  glass  phial^ 
did  put  and  pour;  and  the  said  glass  phial,  with  the  said  arsenic  put, 

(A)Cro.a  A997-9;  2Stark.C.P.369;  Chit  C.  L.  774;  DaTis*  Free.  1S3L    ' 
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infused  in  and  mixed  and  mingled  in  and  together  with  water  as 
aforesaid  contained  therein,  then  and  there,  to  wit,  on  the 
day  of  in  the  year  aforesaid,  with  force  and  arms,  at  B.  afore- 

said, feloniously,  wilfully  and  of  his  malice  aforethought,  in  tlie 
lodging  room  of  the  said  E.  F.  did  put  and  place,  in  the  place  and 
stead  of  a  certain  salutary  medicine  then  lately  before  prescribed 
and  made  up  for  the  said  E.  F.,  and  to  be  taken  by  him  the  said  £. 
F.,  he  the  said  C.  D.  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  intending  that  the  said  E.  F.  should  drink  and 
swallow  down  into  his  body  the  said  arsenic,  put,  infused,  mixed 
and  mingled  in  and  together  with  water  as  aforesaid,  contained  in 
the  said  glass  phial,  by  mistaking  the  same  as  and  for  the  said  salutary 
medicine,  so  prescribed  and  made  up  for  the  said  E.  F.,  and  to  be  by 
him  the  said  E.  F.  taken  as  aforesaid.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  E.  F.,  not 
knowing  the  said  arsenic,  put,  infused  in  and  mixed  together  with 
water  as  aforesaid,  contained  in  the  said  glass  phial,  so  put  and 
placed  by  the  said  C.  D.,  in  the  lodging  room  of  the  said  E.  F.,  in 
the  place  and  stead  of  the  said  salutary  medicine,  then  lately  before 
prescribed  and  made  up  for  the  said  E.  F.,  to  be  taken  by  him  the 
said  E.  F,,  in  manner  aforesaid,  to  be  a  deadly  poison,  but  belicTing 
the  same  to  be  the  true  and  real  medicine,  then  lately  before  pre- 
scribed and  made  up  for,  and  to  be  taken  by  him  the  said  E.  F., 
afterwards,  to  wit,  on  the  same  day  of  in  the  year  afore- 

said, at  B.  aforesaid,  the  said  arsenic,  so  as  aforesaid  put,  infused  in 
and  mixed  together  with  water,  by  the  said  C.  D.,  as  aforesaid,  con- 
tained in  the  said  glass  phial,  so  put  and  placed  by  the  said  C.  D.,  in 
the  lodging  room  of  him  the  said  E.  F.  in  the  place  and  stead  of  the 
said  medicine,  then  lately  before  prescribed  and  made  up  for  the  said 
E.  F.,  he  the  said  E.  F.  did  take,  drink  and  swallow  down  into  his 
body;  by  means  of  which  said  taking,  drinking  and  swallowing 
down  into  the  body  of  him  the  said  E.  F.  of  the  said  arsenic,  so  as 
aforesaid  put,  infused  in  and  mixed  together  with  water  by  the  said 
C.  D.  as  aforesaid,  he  the  said  E.  F.  then  and  there  became  sick  and 
distempered  in  his  body;  of  which  sickness  and  distemper  of  body, 
occasioned  by  the  said  taking,  drinking  and  swallowing  down  into 
the  body  of  him  the  said  E.  F.,  and  of  the  said  arsenic,  so  as  aforesaid 
put,  infused  in  and  mixed  together  with  water  by  the  said  0.  D.  as 
aforesaid,  he  the  said  E.  F.  on  the  said  day  of  in  the 

year  aforesaid,  at  B.  aforesaid,  in  the  county  aforesaid,  died.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  C.  D.  him  the  said  E.  F.,  in  manner  and  form  aforesaid,  fe- 
loniously, wilfully  and  of  his  malice  aforethought,  did  poison,  kill 
and  murder.    (Conclude  as  in  book  1,  chapter  3). 

Murder  of  a  child  by  poison.{i) 
That  C.  M.,&c.,  contriving  and  intending  to  kill  and  murder  one  G. 

(i)  R.  0.  Michael,  9  C.  ^  P.  356;  3  Mood.  C.  C.  ISO.    The  prisoner  purchaRed  a  bottle 
of  Ittudanoiii,  and  directed  the  peraon  who  had  charge  of  tlie  child  to  give  it  a  teaapoonlbl 
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M.,  &c.y  Oil  the  thirty-first  day  of  March,  in  the  third  year  of  the  reign  of 
her  present  majesty,  upon  the  said  G.  M.,  feloniously,  &c.,  did  make  an 
assault,  and  that  the  said  C.  M .,  a  large  quantity,  to  wit,  half  an  ounce 
weight,  of  a  certain  deadly  poison  called  laudanum,  feloniously,  &c., 
did  give  and  administer  unto  the  said  6.  M.  with  intent  that  he 
should  take  and  swallow  the  same  down  into  his  body  (she  the  said  C. 
M.  then  and  there  well  knowing  the  said  laudanum  to  be  a  deadly  poi* 
son),  and  the  said  6.  M.  the  said  laudanum  so  given  and  administered 
unto  him  by  the  said  C.  M.  as  aforesaid,  did  take  and  swallow  down  into 
his  body;  by  reason  and  by  means  of  which  said  taking  and  swallow- 
ing down  the  said  laudanum  into  his  body,  as  aforesaid,  the  said  G. 
M.  became  and  was  mortally  sick  and  distempered  in  his  body,  of 
which  said  mortal  sickness  and  distemper  the  said  G.  M.  from,  &c., 
till,  &c.,  did  languish,  &c.,  and  died;  {and  concluding  in  the  usual 
formy  as  in  eases  of  murder). 

By  mixing  u^ite  arsenic  with  unne,  and  sending  it  to  deceased,  ^c.(J) 

That  A.  B.,  late  of  &c.,  of  his  malice  aforethoue;ht,  contriving  and 
intending  one  C.  D.,  with  poison,  feloniously  to  kill  and  murder,  on 

with  force  and  arms,  at  a  large  quantity  of  white  arsenic, 

being  a  deadly  poison,  with  a  certain  quantity  of  wine,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  mix  and  mingle;  he  the 
said  A.  B.  then  and  there  well  knowing  the  said  white  arsenic  to  be 
a  deadly  poison;  and  that  the  said  A.  B.  afterwards,  to  wit,  on  the 

day  of  at  aforesaid,  the  poison  aforesaid,  so  as 

aforesaid  mixed  and  mingled  with  the  wine  aforesaid,  feloniously, 
wilfoHy  and  of  his  malice  aforethought,  did  send  to  her  the  said  C. 
D.  to  take,  drink  and  swallow  down;  and  that  the  said  C.  D.,  not 
knowing  the  poison  aforesaid  in  the  wine  aforesaid  to  have  been 
mixed  and  mingled  as  aforesaid,  afterwards,  to  wit,  on  at 

aforesaid,  the  said  poison,  so  as  aforesaid  mixed  and  mingled,  by  the 
persuasion  and  proci^ement  of  the  said  A.  B.,  did  take,  drink  and 
swallow  down;  and  thereupon  the  said  C.  D.,  by  the  poison  afore- 
said, so  mixed  and  mingled  as  aforesaid  by  the  said  A.  B.,  and  so 
taken,  drank  and  swallowed  down  as  aforesaid,  became  then  and 
there  sick  and  distempered  in  her  body,  and  the  said  C.  D.  of  the 
poison  aforesaid,  and' of  the  sickness  and  distemper  occasioned  there- 
by, from  the  said  day  of  until  the  day  of  at 

aforesaid,  in  the  county  aforesaid,  did  languish,  and  languish- 
ing, did  live;  on  which  said  day  of  she  the  said  C.  D.,  at 

aforesaid,  in  the  county  aforesaid,  of  the  poison  aforesaid,  and 
of  the  sickness  and  distemper  thereby  occasioned  as  aforesaid,  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  A.  B.  her  the  said  C.  D.,  in  manner  and  form,  and  by  the 
means  aforesaid,  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  did  kill  and  murder.  {Conclude  as  in  book 
1,  chapier  3). 

ewety  Digrht  That  person  did  not  do  80,  but  another  child  got  hold  of  the  poison,  and  gtiS9 
it  to  the  deceaaed,  who  died  of  it    A  conviction  was  soatalned  by  the  judffcs. 
U)  3  Chit  C.  L.  776;  Dam*  Free.  185. 
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Murder  by  poisoning*    First  counU  mixing  white  arsenic  in  chocolaie,{k) 

That  J.  E.y  late  of  Lycoming  County  aforesaid,  labourer,  not  hav- 
ing the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigations  of  the  devil,  and  of  his  malice  aforethought,  wickedly 
contriving  and  intending  a  certain  C.  E.  with  poison,  wilfully,  felo- 
niously and  of  his  malice  aforethought,  to  kill  and  murder,  on  the  four- 
teenth day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-five,  and  on  divers  other  days  and  times  between 
the  said  fourteenth  day  of  October,  in  the  year  last  aforesaid,  and  the 
seventeenth  day  of  October,  in  the  year  last  aforesaid,  with  force  and 
arms,  at  Lycoming  County  aforesaid,  did,  knowingly,  wilfully  aud 
feloniqusly,  and  of  his  malice  aforethought,  put,  mix  and  mingle  cer- 
tain deadly  poison,  to  wit,  white  arsenic,  in  certain  chocolate  which 
had  been  at  divers  days  and  times  during  the  time  aforesaid,  pre- 
pared for  the  use  of  the  said  C.  E.,  to  be  drunk  by  her  the  said  C.  E. ; 
he  the  said  J.  E.,  then  and  there  well  knowing  that  the  said  choco- 
bte  with  which  he  the  said  J.  E.  did  so  mix  and  mingle  the  deadly 
poison  as  aforesaid,  was  then  and  there  prepared  for  the  use  of  the 
said  C.  E.,  with  intent  to  be  then  and  there  administered  to  her  for 
her  drinking  the  same ;  and  the  said  chocolate  with  which  the  said 
poison  was  so  mixed  as  aforesaid,  afterwards,  to  wit,  on  the  said 
fourteenth  day  of  October,  in  the  year  last  aforesaid,  and  on  the  said 
other  days  and  times,  at  Lycoming  County  aforesaid,  was  delivered 
to  the  said  C  E.,  to  be  then  and  there  drunk  by  her  3  and  the  said  C. 
E.,  not  knowing  the  said  poison  to  have  been  mixed  with  the  said 
chocolate,  did  afterwards,  to  wit,  on  the  said  fourteenth  day  of  Octo* 
ber,  in  the  year  last  aforesaid,  and  on  the  said  divers  other  days  and 
times  there,  drink  and  swallow  down  into  her  body,  several  quan- 
tities of  the  said  poison  so  mixed  as  aforesaid  with  the  said  chocolate; 
and  the  said  C.  E.,  of  the  poison  aforesaid,  and  by  the  operation 
thereof,  on  the  said  fourteenth  day  of  October,  in  the^ear  last  afore- 
said, at  Lycoming  County  aforesaid,  became  sick  and  greatly  dis- 
tempered in  her  body ;  of  which  said  sickness  and  distemper  of  body, 
occasioned  by  the  drinking,  taking  and  swallowing  down  into  the 
body  of  the  said  C.  E.  of  the  poison  aforesaid,  so  mixed  and  mingled 
in  the  said  chocolate  as  aforesaid,  she  the  said  C.  E.,  from  the  said 
several  days  and  times  on  which  she  had  so  drunk  aud  swallowed 
down  the  same  as  aforesaid,  until  the  sixteenth  day  of  October,  in 
the  year  last  aforesaid,  at  Lycoming  County  aforesaid,  did  languish 
and  languishing  did  live ;  on  which  said  sixteenth  day  of  October,  in 
the  year  last  a6>resaid,  at  Lycoming  County  aforesaid,  she,  the  said 
C.  E.  of  the  poison  aforesaid,  so  taken,  drunk  and  swallowed  down 
as  aforesaid,  and  of  the  said  sickness  and  distemper  thereby  occa- 
sioned, did  die. 

And  so  the  inquest  aforesaid,  upon  their  oaths  and  affirmations 
respnectively  a&  aforesaid,  do  say,  that  the  said  J.  E.,  her  the  said  C. 
E.,  in  the  manner  and  by  the  means  aforesaid,  then  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought,  did  kill  and  murder, 

(k)  CoiD.  9.  £ufe,  1  Whart.  525.    Under  thi*  indictment  U10  prisoner  was  executed. 
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contrary  to  the  form  of  the  act  of  general  assembly  of  this  common- 
wealth in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania. 

Seamd  count    Mixing  arsenic  in  tea. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  respec- 
tively as  aforesaid,  do  further  present  that  the  said  J.  E.,  on  the  said 
fourteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-five  as  aforesaid,  and  on  divers  other  days 
and  times  between  the  said  fourteenth  day  of  October,  in  the  year 
last  aforesaid,  and  the  sixteenth  day  of  October,  in  the  year  last 
aforesaid,  at  Lycoming  County  aforesaid,  with  force  and  arms  did, 
knowingly,  wilfully,  feloniously  and  of  his  malice  aforethought,  place, 
mix  and  mingle  certain  deadly  poison,  to  wit,  white  arsenic,  in  cer- 
tain tea  which  had  been  at  divers  days  and  times  during  the  time 
aforesaid,  prepared  for  the  use  of  the  said  C.  E.,  to  be  drunk  by  her 
the  said  C.  E. ;  he  the  said  J.  E.,  then  and  there  well  knowing  that 
the  said  tea  with  which  the  said  poison  was  mixed  as  aforesaid,  was 
then  and  there  prepared  for  the  use  of  the  said  C.  E.,  with  intent  to 
be  then  and  there  administered  to  her  for  her  drinking  the  same. 
And  the  said  tea  with  which  the  said  poison  was  so  mixed  as  afore- 
said, afterwards,  to  wit,  on  the  said  fourteenth  day  of  October,  in  the 
year  last  aforesiad,  and  on  the  said  other  days  and  times,  at  Lycom- 
ing County  aforesaid,  was  delivered  to  the  said  G.  E.  to  be  then  and 
there  drunk  by  her ;  and  the  said  C.  E.,  not  knowing  the  said  poison 
to  have  been  mixed  with  the  said  tea,  did  aflerwar(&,  to  wit,  on  the 
said  fourteenth  day  of  October,  in  the  year  last  aforesaid,  and  on  the 
said  divers  other  days  and  times,  there  did  drink  and  swallow  down 
into  her  body,  several  quantities  of  the  said  poison  so  mixed  as  afore- 
said with  the  said  tea ;  and  the  said  C.  E.,  of  the  poison  aforesaid, 
and  by  the  operation  thereof,  on  the  said  fourteenth  day  of  October, 
in  the  year  last  aforesaid,  at  Lycoming  County  aforesaid, .  became 
sick  and  greatly  distempered  in  her  body ;  of  which  said  sickness  and 
distemper,  occasioned  by  the  drinking,  taking  and  swallowing  down 
into  the  body  of  the  said  C.  E.  of  the  poison  aforesaid,  so  mixed  and 
mingled  in  the  said  tea  as  aforesaid,  she  the  said  C.  E.,  from  the  said 
several  days  and  times  on  which  she  had  so  drunk  and  swallowed 
down  the  same  as  aforesaid,  until  the  said  sixteenth  day  of  October, 
in  the  year  last  aforesaid,  at  Lycoming  County  aforesaid,  did  lan- 
guish and  languishing  did  live ;  on  which  said  sixteenth  day  of  Oc- 
tober, in  the  year  last  aforesaid,  at  Lycoming  County  aforesaid,  she, 
the  said  C.  E.,  of  the  poison  aforesaid,  so  taken,  drunk  and  swallowed 
down  as  aforesaid,  and  of  the  sickness  and  distemper  thereby  occa- 
sioned, did  die. 

And  so  the  inquest  aforesaid,  upon  their  oaths  and  affirmations 
respectively  as  aforesaid,  do  say,  that  the  said  J.  E.,  her,  the  said  C. 
E.,  in  the  manner  and  by  the  means  last  aforesaid,  then  and  there 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill  and  mur- 
der, contrary  to  the  form  of  the  act  of  general  assembly  of  this  com- 
monwealth in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  Commonjvealth  of  Pennsylvania. 
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Murder  by  giving  ta  the  deceased  poisoUf  and  thereby  aiding  her  in 
suicide.lt) 

That  B.  A.9  on  the  twenty-eighth  of  February,  at  St.  Leo^ 
nard,  Shoreditch,  upon  E.  C,  <<  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault,  and  feloniously,  wilfully  and  of 
his  malice  aforethought,  did  give  and  administer  to  her  two  ounces 
weight  of  a  deadly  poison  called  laudanum,  with  intent  that  she 
should  take  and  swallow  the  same  down  into  her  body,  (he  know- 
ing the  same  to  be  a  deadly  poison);  and  that  the  said  E.  C,  the  said 
laudanum  so  administered,  did  take  and  swallow  down  into  her 
body,  and  by  reason  thereof  became  mortally  sick  and  distempered 
in  her  body,  and  of  such  mortal  sickness  and  distemper  then  and 
there  died."   {Conclude  as  usual,  fyc]. 


(I)  R.  «.  Alison,  8  C.  &  P.  4t8.  As  has  already  been  observed,  (see  ante,  p.  38),  a 
party  who  is  present  aiding^  in  the  commission  of  suicide,  becomes  a  principal  in  tlie  of- 
fencc,  and  may  be  indicted  for  the  murder  of  tlie  deceased,  though  the  courts  in  England 
and  in  Massachusetts  diifei  as  to  whether  there  can  be  accessaries  before  the  fact  to 
suicide  at  common  law.  Patteson  J^  in  summing  up  in  the  present  case,  after  stating 
the  indictment,  said: — ^**Thb  case  undoubtedly  presents  some  eztraordinarv  features, 
l^ere  is  an  oM  case  which  oecurred  as  far  back  as  the  reign  of  James  I^  which  was  Tery 
similar  to  the  present.  In  that  case  a  husband  and  wife,  being  in  extreme  poverty  and 
great  distress  of  mind,  were  conversing  together  on  their  unfbrtanatc  oondifcion,  when  the 
husband  said  *  I  am  weary  of  life  and  wiU  destroy  myself,*  upon  which  the  wife  replied, 
*  if  you  do  I  will  too.*  The  man  then  went  out,  and  having  bbught  some  poison  he  mixed 
it  witli  some  drink,  and  they  both  partook  of  it  The  draught  waa  fatal  to  the  husband, 
but  the  wife,  in  her  agony  from  the  effect  of  the  poison,  seiaed  a  flask  of  salad  oil  and 
drank  it  ofi^  which  caused  a  sickness  of  the  stomach,  and  the  consequence  was  that  she 
voided  the  poison,  and  her  life  was  saved.  She  was  afterwards  tried  for  the  murder  of 
her  husband  ^l  this  very  court  and  acquitted,  but  solely  on  the  ground  that  being  the  wife 
of  the  decoasedi  she  was  under  his  control :  and  inasmuch  as  the  proposal  to  commit  sui- 
cide had  been  first  suggested  by  him«  it  was  considered  that  she  was  not  a  free  agents  and 
therefore  the  jury,  under  the  direction  of  the  judge  who  tried  the  case,  pronounced  her 
not  guilty.  1  here  is  also  another  case  which  occurred  not  very  long  since,  which  still 
more  nearly  resembles  the  present ;  (R.  «.  Dyson,  R.  6l  R.  528,  set  out  in  Rose. 
C.  D.  646).  It  was  the  case  of  a  man  and  woman  who  lived  together,  but  were  not  mar- 
ried. They  were  in  great  poverty,  and  having  formed  a  determination  to  destroy  them- 
selves, they  went  to  the  theatre,  and  afterwards  proceeded  together  to  Westminster  bridge 
where  they  got  into  a  boat,  but  the  water  being  shallow  they  entered  another,  where  they 
had  conversed  together  for  some  time,  when  on  a  sudden,  according  to  Uie  statement  of 
the  man,  he  saw  the  woman  struggling,  and  plunged  in  fbr  the  purpose  of  rescuing  her ; 
but  he  fiiiled  in  his  attempt.  The  woman  was  drowned,  and  he  was  tried  for  her  murder 
and  convicted.  The  case  was,  however,  subsequently  referred  to  the  judges,  who  were 
of  opinion  that  the  conviction  was  good  in  point  of  law  i  but  as  there  was  some  doubt 
whether  the  woman  might  not  have  fallen  into  the  water  by  accident^  and  whether  the 
prisoner  might  not,  as  he  had  stated,  have  endeavoured  to  save  her  life,  he  had  the  benefit 
of  the  doubt,  and  was  recommended  fbr  a  pardon.  After  these  two  cases  I  should  not  be 
discharging  my  duty  if  I  did  not  tell  you  that  supposing  the  parties  in  this  case  mutually 
agreed  to  commit  suicide,  and  one  only  accomplished  tliat  object,  the  survivor  will  be  guilty 
of  murder  in  point  of  law.  It  may  be  said  that  they  were  both  under  the  influence  of  what  ia 
called  *  temporary  insanity,*  and  a  practice  has  of  late  years  been  pursued  by  coroner's 
juries,  of  finding  verdicts' to  that  effect  in  cases  which  do  not  at  all  justify  such  a  conclu- 
sion. As  a  lawyer  I  am  bound  to  say  that  such  verdicts  are  wholly  unwarranted  by  the 
Jaw  of  this  country.  His  lordship,  in  conclusion  told  the  jury  that,  in  his  opinion,  there 
was  not  any  evidence  to  show  that  the  prisoner  was  not  in  his  perfect  senses,  and  if  they 
were  of  the  sam6  opinion,  he  would  be  legally  responsible  for  the  death  of  the  deceased.** 
Verdict — guilty. 

Digitized  by  LjOOQIC 


BOMICIDB.  67 

By  forcing  a  sick  person  into  the  9ireets,{ic) 

That  A.  B.,  of  &c.,  intending  one  C.  D.  feloniously,  wilfully  and 
of  his  malice  aforethought,  to  kill  and  murder,  on  at  with 

force  and  arms,  at  an  unseasonable  hour  in  the  night,  to  wit,  about 
the  hour  of  eleven  in  the  night  of  the  same  day,  in  and  upon  the  said 
C.  D.,  he  the  said  C.  D.  then  and  there  being  in  extreme  sickness  and 
weakness  of  body,  occasioned  by  a  fever,  and  then  and  there  confined 
to  his  bed  in  the  dwelling  house  of  him  the  said  A.  B.  there  situate, 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  make  an 
assault;  and  that  the  said  A.  B.  him  the  said  C.  D.  from  and  out  of 
the  said  bed,  and  also  out  of  the  said  dwelling  house,  into  the  public 
and  open  street  there,  did  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought,  remove,  force  and  drive,  and  there  abandon 
and  leave;  he  the  said  A.  B.  then  and  there  well  knowing  the  said 
C.  D.  to  be  then  in  extreme  sickness  and  weakness  of  body,  occasioned 
by  the  fever  aforesaid;  by  means  whereof,  he  the  said  C.  D.,  through 
the  cold  and  the  inclemency  of  the  weather,  and  for  want  of  due  care 
and  other  necessaries  requisite  for  a  person  in  such  sickness  and 
weakness  as  aforesaid,  then  and  there  died ;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaidy  do  say,  that  the  said  A.  B.,  him  the 
said  C.  D.,  in  manner  and  form  aforesaid,  feloniously,  wilfully  and 
of  his  malice  aforethought  did  kill  and  murder. 

Murder  of  an  infant  by  sitffbcation.{n) 

That  on  the  twenty-sixth  day  of  June,  ic,  M.  H.  &c.,  (setting 
forth  addition  J  birth  of  ekildy  4*<^.,  and  proceeding):  on  the  said 
child  <<  did  make  an  assault ;  and  that  the  said  M.  H.,  her  the  said 
new-born  child,  with  both  her  hands  in  a  certain  piece  of  flannel 
of  no  value,  then  and  there  feloniously,  wilfully  and  of  her  malice 
aforethought,  did  wrap  up  and  fold,  by  means  of  which  said  wrap- 
ping up  and  folding  the  said  new-born  female  bastard  child  in  the 
piece  of  flannel  aforesaid,  she  the  said  new-born  female  child  was 
then  and  there  suffocated  and  smothered;  of  which  said  sufibcation 
and  smothering  she  the  said  new-born  female  child,  then  and  there 
instantly  died ;  and  so  the  jurors  aforesaid,''  &c. 

Murder  by  stampings  beating  and  kicking. 

That  T»  V.  Jr.,  late  of  the  said  county,  yeoman,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  eleventh  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifteen,  at  the  said 
County  of  Chester,  in  and  upon  one  N.  R.,  in  the  peace  of  God  and 
the  commonwealth,  then  and  there  being,  feloniously,  wilfully  and 
of  his  malice  aforethought,  did  make  an  assault ;  and  that  the  said  T. 

(m)  3  Chit  C.  L.  771 ;  Davis'  Prec.  189. 

(n)  R.  V,  Ha|r|^xu,  3  C.  &  P.  414.  Three  exceptions  were  taken  to  this  inqnisition : 
Ist,  that  the  time  was  imperfectly  stated ;  2d,  that  there  was  no  imputation  to  the  prisoner 
of  any  act  sufficient  to  cause  death ;  and  3d,  that  there  was  a  variance  in  the  name  of  one 
of  the  ^TAnd  jory.  Vauehan  B.  quashed  the  inq^uisition  oa  the  latter  ground,  holding  thai 
the  indictment  was  itself  good. 
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V.  Jr.y  then  and  there  with'  both  his  hands,  the  said  N.  R.,  in  and 
upon  the  head,  neck  and  breast  of  him  the  said  N.  R.,  feloniously, 
wilfully  and  of  his  malice  aforethought  did  strike  and  beat;  and  that 
the  said  T.  V,  Jr.,  then  and  there,  with  both  his  hands  and  feet,  the 
said  N.  R.  so  and  upon  the  ground,  feloniously,  wilfully  and  of  his 
malice  aforethought  did  knock,  cast  and  throw ;  and  the  said  N.  R., 
to  on  the  ground  lying  and  being,  he  the  said  T.  V.  Jr.,  with  both 
his  hands,  knees  and  feet,  in  and  upon  the  head,  neck,  breast,  sto- 
mach, back  and  sides  of  him  the  said  N.  R.,  did  theu  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought,  strike,  beat,  press 
and  kick ;  and  that  the  said  T.  V.  Jr.,  then  and  there  the  said  N.  R., 
by  and  upon  the  neck  and  throat  of  him  the  said  N.  R.,  with  both 
the  hands  of  him  the  said  T.  V.  Jr.,  did  feloniously,  wilfully  and  of 
his  malice  aforethought  grasp  and  seize,  thereby  choking  and  strang- 
ling the  said  N.  R.,  and  by  the  said  striking,  beating,  casting,  throw- 
ing, pressing  and  kicking,  giving  to  the  said  N.  R.  several  mortal 
bruises ;  of  which  said  several  mortal  bruises,  choking  and  strangling, 
the  said  N.  R.  then  and  there. instantly  died. 

And  so  the  inquest  aforesaid,  on  their  oaths  and  affirmations  afore- 
said, do  say  that  the  said  T.  V.  Jr.,  the  day  and  year  aforesaid,  at 
Chester  County  aforesaid,  in  manner  and  form  aforesaid,  the  said  N. 
R.,  feloniously,  wilfully  and  of  his  malice  aforethought  did  kill  and 
murder,  contrary  to  the  form  of  the  act  of  general  assembly  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
Commonwealth  of  Pennsylvania. 

Murder  by  beating  with  fists  and  kicking  cm  the  ground,  no  mortal  vxmnd 
being  aiscavered,{o) 

That  W.  W.,  late  of,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arms,  at 
aforesaid,  &c.,  in  and  upon  one  E.  D.,  in  the  peace  of  God  and 
the  said  commonwealth,  then  and  there  being,  feloniously,  wilfully 
and  of  his  malice  aforethought,  did  make  an  assault;  and  that  the 
said  W.  W.  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought  did  strike,  beat  and  kick  the  said  E.  D.  with  his  hands 
and  feet  in  and  upon  the  head,  breast,  back,  belly,  sides  and  other 
parts  of  the  body  of  him  the  said  E.  D.,  and  did  then  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought,  cast  and  throw  the 
said  E.  D.  down  unto  and  upon  the  ground  with  great  force  and  vio- 
lence there,  giving  unto  the  said  E.  D.  then  and  there,  as  well  by  the 
beating,  striking  and  kicking  of  him  the  said  E.  D.  in  manner  and 
form  aforesaid,  as  by  the  casting  and  throwing  of  him  the  said  E.  D. 
down  as  aforesaid,  several  mortal  strokes,  wounds  and  bruises  in  and 
upon  the  head,  breast,  backj  belly,  sides  and  other  parts  of  the  body 
of  him  the  said  E.  D.,  of  which  said  mortal  strokes,  wounds  and 
bruises  he  the  said  E.  D.  from,  &c.,  until,  &c.,  at,  &c.,  did  languish,  and 
languishing  did  live ;  on  which  said  day  of  ,  in  the  year 

aforesaid,  the  said  E.  D.  at,  &c.,  of  the  several  mortal  strokes,  wounds 
and  bruises  aforesaid,  died.    And  so  the  jurors  aforesaid,  upon  their 

(0)  Stark.  C.  P.  419. 
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oath  aforesaid,  do  say,  that  the  said  W.  W.  him  the  said  E.  D.  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  wilfully  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary,  &c. 

Fm-  stabbing^  casting  into  the  sea  and  drowning  the  deceased  an  the 

high  seat  ^c.{p) 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.,  {and  othersj 
naming  them),  being  citizens  of  the  United  States,  on  upon 

the  high  sea,  out  of  the  jurisdiction  of  any  particular  state,  in  and  on 
board  a  certain  schooner,  the  name  of  which  is  to  the  jurors  afore- 
said unknown,  in  and  upon  one  C.  D.,  a  mariner  in  and  on  board 
said  vessel,  piratically  and  feloniously  did  make  an  assaalt,  and  that 
he  the  said  A.  B.,  with  a  certain  steel  dagger,  which  he  the  said  A« 

B.  in  his  hand  then  and  there  had  and  held,  the  said  C.  D.,  in  and 
upon  the  breast  of  him  the  said  C.  D.,  upon  the  high  sea,  and  on  board 
the  schooner  aforesaid,  and  out  of  the  jurisdiction  of  any  particular 
state,  piratically  and  feloniously  did  strike  and  thrust,  giving  to  the 
said  C.  D.  in  and  upon  the  breast  of  him  the  said  C.  D.,  upon  the 
high  sea  aforesaid,  in  and  on  board  the  said  schooner,  and  out  of  the 
jurisdiction  of  any  particular  state,  piratically  and  feloniously,  in  and 
upon  the  breast  of  him  the  said  C.  D.  several  grievous,  dangerous 
and  mortal  wounds;  and  did  then  and  there,  in  and  on  board  the 
schooner  aforesaid,  upon  the  high  sea,  and  out  of  the  jurisdiction  of 
any  particular  state,  piratically  and  feloniously,  him  the  said  C.  D. 
cast  and  throw  from  out  of  the  said  schooner  into  the  sea,  and  plunge, 
sink  and  drown  him  in  the  sea  aforesaid;  of  which  said  mortal 
wounds,  casting,  throwing,  plunging,  sinking  and  drowning,  the  said 

C.  D.,  in  and  upon  the  high  sea  aforesaid,  out  of  the  jurisdiction  of 
any  particular  state,  then  and  there  instantly  died.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  by  reason  of  the 
casting  and  throwing  the  said  C.  D.  in  the  sea  as  aforesaid,  they  can- 
not describe  the  said  mortal  wounds.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  A.  B.  {and  others), 
him  the  said  C.  D.,  then  and  there,  upon  the  high  sea  aforesaid,  out 
of  the  jurisdiction  of  any  particular  state,  in  manner  and  form  afore- 
said, piratically  and  feloniously  did  kill  and  murder;  against  the 
peace  of  the  said  United  States,  and  contrary  to  the  form  of  the  sta- 
tute thereof  in  such  case  made  and  provided. 

Knocking  to  the  ground,  and  beating,  kicking  and  tcounding.{q) 

That  R.  M.,  late  of  the  parish  of  Wakefield  in  the  County  of  York, 
labourer,  and  B.  M.,  late  of  the  same  place,  labourer,  not  hav- 
ing the  fear  of  Grod  before  their  eyes,  but  being  moved  and  se- 
duced by  the  instigation  of  the  devil,  on  the  thirtieth  day  of  Septem- 
ber, in  the  fifth  year  of  the  reign  of  our  sovereign  lord  George  the 
fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 

(p)  Dtvis*  Prao.  338.    This  wai  the  form  in  U.  8.  «.  Holmes,  5  Wheat  419. 
(f)  R.  9,  Moslcy,  1  Mood.  C.  C.  9a    l*hia  form  was  suHtained  by  the  twelve  judffes,  it 
beiug  held  that  it  ia  not  necettarj  to  aet  forth  Uie  leo^rih,  depth,  or  breadtii  of  the  wound. 
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and  Ireland,  king,  defender  of  the  faith,  with  force  and  arms  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  J.  D.,  in 
the  peace  of  God  and  our  said  lord  the  king,  then  and  there  being, 
feloniously,  wilfully  and  of  their  malice  aforethought,  did  make  an 
assault,  and  that  they  the  said  R.  M.  and  B.  M.,  then  and  there  felo- 
niously, wilfully  and  of  their  malice  aforethought,  did  with  great 
force  and  violence,  pull,  push,  cast  ^nd  throw  the  said  J.  D.,  down 
imto  and  upon  the  ground  there,  and  that  the  said  R.  M .  and  B.  M., 
with  both  the  hands  and  feet  of  them  the  said  R.  M.  and  B.  M.,  then 
and  there,  and  whilst  the  said  J.  D.  was  so  lying,  and  being  upon  the 
ground,  him  the  said  J.  D.,  in  and  upon  the  head,  stomach,  breast, 
belly,  back  and  sides  of  him  the  said  J.  D.,  then  and  there  feloniously, 
wilfully  ana  of  their  malice  aforethought,  divers  times  with  great 
force  and  violence,  did  strike,  beat  and  kick,  and  that  the  said  R.  M. 
and  B.  M.,  with  both  the  hands,  feet  and  knees  of  them  the  said  R. 
M.  and  B.  M.,  and  each  of  them  then  and  there,  and  whilst  the  said 
J.  D.  w^as  so  lying  and  being  upon  the  ground  as  aforesaid,  him  the 
said  J.  D.,  in  and  upon  the  belly,  head,  stomach  and  sides  of  him  the 
said  J.  D.,  then  and  there  feloniously,  wilfully  and  of  their  malice 
aforethought,  did  with  great  force  and  violence  strike,  push,  press 
and  squeeze,  giving  to  the  said  J.  D.,  then  and  there,  as  well  by  the 
pulling,  pushing,  casting  and  throwing  of  him  the  said  J.  D.  down 
unto  and  upon  the  ground  as  aforesaid,  and  by  the  striking,  beating 
and  kicking  of  him  the  said  J.  D.,  whilst  he  was  so  lying  and  being 
upon  the  ground  as  aforesaid,  in  and  upon  the  head,  stomach,  breast, 
belly,  back  and  sides  of  him  the  said  J.  D.  as  aforesaid,  as  also  by 
the  striking,  pushing,  pressing  and  squeezing  of  him  the  said  J.  D. 
whilst  he  the  said  J.  D.  was  so  lying  and  being  upon  the  ground  as 
aforesaid,  in  and  upon  the  belly,  breast,  stomach  and  sides  of  him  the 
said  J.  D.,  with  the  hands,  knees  and  feet  of  them  the  said  R.  M.  and 
B.  M.,  in  manner  aforesaid,  several  mortal  bruises,  lacerations  and 
wounds,  in  and  upon  the  belly,  breast,  stomach  and  sides  of  him  the 
said  J.  D.,  of  which  said  several  mortal  bruises,  lacerations  and 
wounds  the  said  J.  D.,  from  the  said  thirtieth  day  of  September,  iu 
the  fifth  year  of  the  reign  aforesaid,  until  the  tenth  day  of  October, 
in  the  same  year,  in  the  parish  aforesaid,  in  the  county  aforesaid,  did 
languish  and  languishing  did  live;  on  which  tenth  day  of  October,  iu 
the  year  aforesaid,  the  said  J.  D.,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  the  said  several  mortal  bruises,  lacerations  and  wounds 
died;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  R.  M.  and  B.  M.,  him  the  said  J.  D.  in  manner  and 
form  and  by  the  means  aforesaid,  feloniously,  wilfully  and  of  their 
malice  aforethought,  did  kill  and  murder,  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 

Murder  by  strikivg  with  stones.{r) 
That  J.  D.,  late  of,  &c.,  labourer,  J.  P.,  late  of,  &c.,  labourer,  and 

(r)  R.  V.  Dale,  9  Moore  19.  An  arrest  of  judgment  was  asked,  first,  beoause  the  num. 
1)er  of  stones  was  uncertain,  and«8CCondly,  because  it  was  not  stated  in  which  hand  of  the 
several  defendants  they  were  held.  The  twelve  judges,  however,  held  the  indictment  good, 
and  the  prisoner  was  executed.    See  note  s,  next  page. 


Digitized  by  VjOOQIC 


HOMICIDE.  71 

C.  T.,  late  of,  &c.,  labourer,  not  having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
ou  the  sixteenth  July,  4  Geo.  IV.,  with  force  and  arms,  at,  &c.,  in  and 
upon  one  W.  W.,  in  the  peace,  &c.  then  and  there  being,  feloniously, 
wilfully  and  of  their  malice  aforethought,  did  make  an  assault,  and 
that  the  said  J.  D.,  J.  P.  and  C.  T.,  with  certain  stones  of  no  value, 
which  they  the  said  J.  D.,  J.  P.  and  C.  T.  in  their  right  hands  then 
and  there  had  and  held,  in  and  upon  the  back  part  of  the  head  of  him 
the  said  W.  W.  then  and  there  feloniously,  wilfully  and  of  their  malice 
aforethought,  did  cast  and  throw,  and  that  the  said  J.  D.,  J.  P.  and 
C.  T.,  with  the  stones  aforesaid,  so  as  aforesaid  cast  and  thrown,  the 
aforesaid  W.  W.,  in  and  upon  the  back  part  of  the  head  of  him  the 
said  W.  W.,  then  and  there  feloniously,  wilfully  and  of  their  malice 
aforethought,  did  strike,  penetrate  and  wound,  then  and  there  giving 
to  the  said  W.  W.,  by  the  casting  and  throwing  of  the  stones  afore- 
said, in  and  upon  the  back  part  of  the  head  of  him  the  said  W.  W« 
one  mortal  wound,  bruise,  fracture  and  contusion,  of  the  breadth  of 
one  inch,  and  of  the  depth  of  half  an  inch,  of  which  said  mortal 
wound,  bruise,  fracture  and  contusion  he  the  said  W.  W.  then  and 
there  instantly  died.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  J.  D.,  J.  P.  and  C.  T.  him  the  said  W. 
W.  in  the  manner  and  by  the  means  aforesaid,  feloniously,  wilfully 
and  of  their  malice  aforethought  did  kill  and  murder,  against  the 
peace,  &c.(^} 

Murder  by  casting  a  st(me.{t) 

That  A.  B.  late  of  the  said  yeoman,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand,  &c.,  with  force  and 

arms,  at  aforesaid,  in  the  county  aforesaid,  in  and  upon  one 

M.,  in  the  peace  of  God  and  of  the  said  commonwealth  then  and 

(t)  On  the  verdict  of  guilty  being  recorded,  Mr.  D.  F.  Jones  moved  in  arreBt  of  jad^- 
mcnt,  that  the  indictment  was  defective  in  form  on  the  following  grounds :  First,  that 
after  the  words  **  certain  stones"  there  should  have  been  a  videlicet  mentioning  the  namber 
of  stones.  Secondly,  that  it  was  not  expressed  in  what  hand  they  were  held  bv  each  of 
the  defendants.    And  lastly,  that  the  mode  of  causing  the  deaXh  was  not  properly  stated. 

Judgment  was  accordingly  respited,  and  the  above  points  reserved  for  the  consideration 
of  the  twelve  jodges,  and  were  now  argued  for  the  prisoner,  Dale,  by  Mr.  D.  F.  Jones,  who 
cited  as  to  the  first,  The  King  v.  fieech,  I  Leach  C.  C.  3d  ed.  159 ;  Hale's  P.  C.  vol.  ii.  p. 
182,  185.  Secondly,  Hale's  P.  C.  vol.  iu  p.  185;  Cuppledick's  case,  44  Eliz.  K.  B.;  Ld. 
Sanchar's  case,  9  Rep.  119. 

[Ld.  Chief  Justice  Abbott  It  is  very  possible  that  ten  stones  may  produce  one  mortal 
wound]. 

[Mr.  Justice  Bayley.  If  a  man  give  two  blows  they  may  only  produce  one  wound ;  and 
it  cannot  be  for  a  moment  supposed  that  it  would  be  necessary  to  allege  the  number  of 
shots  in  a  gnu,  and  they  receive  an  impetus  from  the  gun  as  stones  thrown  by  the  hand]. 

Thirdly,  a  case  before  Mr.  Justice  Chambre,  at  the  Spring  Assizes  at  York,  1806. 

[Mr.  Justice  Holroyd.  The  verbs  cast  and  throw  may  be  used  either  in  an  active  or 
neuter  sense,  as  to  throw  at  backgammon,  or  with  dice,  or  to  cast  or  throw  with  a  net  into 
the  sea ;  and  the  Utter  part  of  this  indictment  shows  that  they  had  been  used  in  tlie  latter 

Mr.  J.  Park  was  to  have  argued  on  the  part  of  the  crown ;  but  the  judges  wore  uoani- 
monsly  of  opioioii  that  the  convictiou  was  right 
The  eoovict  was  afterwards  executed. 
(t)  SUrk.  C.  P.  434. 
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there  being,  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
make  an  assault,  and  that  the  said  A.  B.,  a  certain  stone  of  no  value, 
which  he  the  said  A.  B.  in  his  right  hand  then  and  there  had  and 
held,  in  and  upon  the  right  side  of  the  head,  near  the  right  temple  of 
her  the  said  M.,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought  did  cast  and  throw ;  and  that  the  said  A.  B.,  with  the 
stone  aforesaid,  so  as  aforesaid  cast  and  thrown,  the  aforesaid  M .,  in 
and  upon  the  right  side  of  the  head,  near  the  right  temple  of  her  the 
said  M.,  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought did  strike,  penetrate  and  wound ;  giving  to  the  said  M.,  by 
the  casting  and  throwing  of  the  stone  aforesaid,  in  and  upon  the  right 
side  of  the  head,  near  the  right  temple  of  her  the  said  M.,  one  mortal 
wound  of  the  length  of  one  inch,  and  of  the  depth  of  one  inch,  of 
which  said  mortal  wound  she  the  said  M.,  from  the  said  day 

of  in  the  year  aforesaid,  until  the  day  of  in  the 

same  year,  at  aforesaid,  at  the  county  aforesaid,  did  languish, 

and  languishing  did  live;  on  which  said  day  of  in  the 

year  aforesaid,  the  said  M.,  at  aforesaid,  in  the  county  afore- 

said, of  the  said  mortal  wound,  died.  And  so  the  jurors  aforesaid, 
upon  their  oath  {or  oaths  and  affirmations)  aforesaid,  do  say,  that 
the  said  A.  B.  her  the  said  M.,  in  the  manner  and  by  the  means  afore- 
said, feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill  and 
murder,  contrary,  &c. 

Murder  by  strikivg  with  a  stone.{u) 

That  E.  W.,  not  having  the  fear  of  God  before  his  eyes,  &c.,  on 
the  twenty-third  day  of  July,  one  thousand  eight  hundred  and  twelve, 
with  force  and  arms,  at,  &c.,  in  and  upon  one  S.  8.,  in  the  peace  of 
God,  &c.,  then  and  there  being,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault;  and  that  the  said  E.  W.  {with)  a 
certain  stone  of  no  value,  which  he  the  said  E.  W.  in  his  right  hand 
then  and  there  had  and  held,  in  and  upon  the  right  side  of  the  head, 
near  the  right  temple  of  him  the  said  S.  S.,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought  did  cast  and  throw ;  and  that 
he  the  said  E.  W.,  with  the  stone  aforesaid  so  as  aforesaid  cast  and 
thrown,  the  aforesaid  S.  S.,  in  and  upon  the  right  side  of  the  head, 
near  the  right  temple  of  him  the  said  S.  S.,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  strike,  penetrate  and 
wound,  giving  to  the  said  S.  S.,  by  the  casting  and  throwing  of  the 
stone  aforesaid,  in  and  upon  the  right  side  of  the  bead,  &c.,  one  mor- 
tal wound,  of  the  length  of  two  inches  and  of  the  depth  of  one  inch, 
of  which  said  mortal  wound  the  said  S.  S.  then  and  there  instantly 
died ;  and  so  the  jurors  aforesaid,  upon  their  oaths,  &c.  say,  that  the 
said  E.  W.,  him  the  said  S.  S.,  in  manner  and  form  aforesaid,  feio- 

(»)  White  V.  Com.,  6  Binn.  179.  The  first  objection  to  Uiit  count  arising  from  the  inter- 
potation  of  the  word  "  with"  in  th^  sixth  line,  was  treated  by  the  court  as  arising  from  a 
clerical  error,  and  as  not  so  far  afiecting  the  sense  of  the  averment  as  tfi  vitiate  it  It  is 
not  necessary,  it  was  said  also,  to  distinguish  between  tlie  two  degrees  in  an  indictment 
for  homicide.  So  far  as  the  indictment  was  concerned,  the  judgment  of  the  court  below 
OB  a  verdict  of  aiarder  in  the  first  degree  was  sustained. 
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nionsly,  wilfully  and  of  his  malice  aforethought,  did  kill  and  murderi 
against  the  peace  and  dignity  of  the  Commonwealth  of  Penn- 
sylvania. 

Striking  vnt/i  8Umes,{v) 

That  J.  D.,  late  of,  &c.,  labourer,  J.  P.,  late  of,  &c,,  labourer,  and 
C.  T.,  late  ofj  &c.,  labourer,  not  having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on 
the  sixteenth  July,  4  Geo.  IV.,  with  force  and  arms,  at  W.  aforesaid, 
in  the  county  aforesaid,  in  and  upon  one  W.  W.,  in  the  peace,  &c., 
then  and  there  being,  feloniously  did  make  an  assault,  and  that  the 
said  J.  D.,  J.  P.  and  C.  T.,  (with)  certain  stones  of  no  value,  which 
they  the  said  J.  D.,  J.  P.  and  C.  T.  in  their  right  hands  then  and  there 
had  and  held,  in  and  upon  the  back  part  of  the  head  of  him  the  said 
W.  W.  then  and  there  feloniously,  wilfully  and  of  their  malice  afore- 
thought did  cast  and  throw,  and  that  the  said  J.  D.,  J.  P.  and  C.  T., 
with  the  stones  aforesaid  so  as  aforesaid  Cast  and  thrown,  the  afore- 
said W.  W.,  in  and  upon  the  back  part  of  the  head  of  him  the  said 
*W.  W.,  then  and  there  feloniously,  wilfully  and  of  their  malice  afore- 
thought, did  strike,  penetrate  and  wound,  feloniously,  wilfully  and  of 
their  malice  aforethought,  then  and  there  giving  to  the  said  W.  W., 
by  the  casting  and  throwing  of  the  stones  aforesaid  in  and  upon  the 
back  part  of  the  head  of  him  the  said  W.  W,,  one  mortal  wound, 
bruise,  fracture  and  contusion,  of  the  breadth  of  one  inch  and  of  the 
depth  of  half  an  inch,  of  which  said  mortal  wound,  bruise,  fracture 
and  contusion,  he  the  said  W.  W,  then  and  there  instantly  died.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
J.  D.,  J.  P.  and  C.  T.,  him  the  said  W.  W.  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully  and  of  their  malice  aforethouglit 
did  kill  and  murder,  against  the  peace,  &c. 

By  striking  with  an  axe  on  the  neck.{w) 

That  J.  M.,  late  of  said  county,  labourer,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  twenty-fifth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-two,  with  force  and 
arms,  at,  to  wit,  in  the  County  of  Jackson  aforesaid,  in  and  upon  one 
S.  W.,  in  the  peace  of  God  and  the  state,  then  and  there  being,  felo* 

(v)  Od  this  indictmeot  the  defendant  wis  tried  and  convicted.  Jones  moved  in  arreat 
of  judgment:  First,  that  after  the  words  **  certain  stones,"  there  should  have  been  a  vide- 
licet mentioning  the  number.  Secondly,  that  it  was  not  expressed  in  what  hand  the  stones 
were  held  bj  each.  Thirdly,  the  mode  of  causing  the  death  was  not  pioperly  stated. 
Judgment  was  respited,  and  the  above  points  reserved  for  the  consideration  of  the  judges. 

In  Hilary  Term,  1824,  thU  case  was  argued  in  the  Exchequer  Chamber  before  eleven 
of  the  judges,  by  D.  F.  Jones  for  the  prisoners;  J.  Parke  (who  appeared  for  the  crown), 
was  not  baud.  The  judges  were  unanimously  of  opinion  that  the  conviction  was  riglit. 
The  judges  held  that  the  cause  of  the  death  was  sufficiently  stated,  it  being  clear  the 
**  stones*'  were  what  was  cast  and  thrown  at  the  deceased,  and  the  word  "•  with"  mif  ht  be 
rejected,  or  the  words  **cast  and  throw"  might  be  considered  as  used  as  neuter  verbs ;  R. 
z.  Dale,  1  Mood.  CC.  5.— The  word  **  with,*^put  in  brackets  in  the  text,  should  be  left  out. 


(«)  This  form  was  sustained  in  Mitchell  «.  State,  8  Yerg.  515. 
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niously,  wilfully,  unlawfully  and  of  his  malice  aforethought,  did 
make  an  assault,  and  the  said  J.  M.,  with  a  certain  axe  made  of  iron 
and  steel,  of  the  value  of  one  dollar,  which  he  the  said  J.  M.,  in  both 
his  hands  then  and  there  held,  the  said  S.  W.,  in  and  upon  the  right 
side  of  the  neck  of  him  the  said  S.  W.,  between  the  head  and  shoul- 
der of  him  the  said  S.  W.,  then  and  there  unlawfully  and  of  his 
malice  aforethought,  did  strike,  thrust  and  penetrate,  giving  to  the 
said  S.  W.,  then  and  there,  with  the  axe  aforesaid,  in  and  upon  the 
Tight  side  of  the  neck  of  him  the  said  S.  W.,  between  the  head  and 
shoulder  of  him  the  said  S.  W.,  one  mortal  wound  of  the  length  of 
ten  inches,  and  of  the  depth  of  four  inches,  of  which  said  mortal 
wound,  the  said  S.  W.,  in  the  County  of  Jackson  aforesaid,  on  the 
day  aforesaid,  and  the  year  aforesaid,  did  instantly  die ;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,,  do  say,  that  the  said  J. 
M.,  the  said  S.  W.,  in  manner  and  form  aforesaid,  unlawfully  and  of 
his  malice  aforethought,  did  kill  and  murder. 

By  striking  with  a  knife  on  the  hip,  the  death  occurring  in  another 

staie,{x) 

That  W.  D.,  late  of  the  said  County  of  Stokes,  labourer,  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  thirteenth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-two,  with  force 
and  arms  in  the  county  aforesaid,  in  and  upon  one  A.  H.,  in  the 
peace  of  God  and  the  state,  then  and  there  being,  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  make  an  assault,  and  that 
the  said  W.  D.,  with  a  certain  knife  of  the  value  of  sixpence,  which 
he  the  said  W.  D.  in  his  right  hand  then  and  there  had  and  held,  the 
said  A.  H.,  in  and  upon  the  right  hip  and  the  left  side  of  the  back 
near  the  back-bone  of  him  the  said  A.  H.,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  strike  and  thrust,  giving 
to  the  said  A.  H.,  then  and  there  with  the  knife  aforesaid,  in  and 
upon  the  said  right  hip  and  the  left  side  of  the  back  near  the  back- 
bone of  the  said  A.  H.,  several  mortal  wounds,  each  of  the  breadth 
of  three  inches  and  of  the  depth  of  six  inches,  of  which  said 
several  mortal  wounds  the  said  A.  H.,  from  the  said  thirteenth 
day  of  August,  in  the  year  aforesaid,  until  the  twenty-ninth  day  of 
the  same  month  of  August,  in  the  year  aforesaid,  as  well  as  in  the 
county  aforesaid,  as  in  the  County  of  Patrick,  in  the  State  of  Virginia, 
did  languish  and  languishing  did  live,  on  which  said  twenty-ninth 
day  of  August,  in  the  year  aforesaid,  the  said  A.  H.,  in  the  said 
County  of  Patrick,  in  the  State  of  Virginia,  of  the  said  several  mortal 
wounds  died;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
-do  say,  that  the  said  W.  D.,  the  said  A.  H.,  in  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully  and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  peace  and  dignity  of  the  state. 


{x)  In  this  form,  which  was  sustained  in  North  Carolina,  State  o.  Diinkley,  3  Ircdel! 
1 1 7,  the  statutory  conclusion  was  omitted ;  and  the  same  feature  was  sustained  in  Com.  v. 
WLiie,  6  BxnXL  .1  b3 ;  see  ante,  p.  12,  45. 
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gainst  a  slave  for  murder  with  an  aze.{y) 

That  A.,  a  negro  slave  the  property  of  J.  H.,  late  of  the  County  of 
Wayne,  and  Stale  of  North  Carolina,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigations  of 
the  devil,  on  the  fourth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventeen,  with  force  and  arms,  in 
the  County  of  Wayne,  and  state  aforesaid,  in  and  upon  A.  S.,  in  the 
peace  of  God  and  the  state,  then  and  there  being,  did  then  and  there 
feloniously,  wilfully  and  of  his  malice  aforethought,  make  an  assault, 
and  that  the  said  A.  with  a  certain  axe  of  the  value  of  tenpence,  cur- 
rent money  of  the  state  aforesaid,  which  axe  the  said  A.  in  both  his 
hands  then  and  there  had  and  held,  in  and  upon  the  said  A.  S.,  on  the 
right  side  of  the  head,  near  the  right  temple  of  said  A.  S.,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  then  and  there  strike  and 

(jr)  This  oonnt  was  sustained  ia  State  «.  Cherry,  3  Murph.  7.  Taylor,  Chief  Jostioe^ 
delivered  the  opinion  of  the  coart : 

^An  indictment  oagrht  to  contain  a  description  of  the  offence  which  the  prisoner  is 
called  apon  to  answer,  expressed  with  plainness,  brevity  and  perspicuity,  and  accompanied 
with  those  essential  circumstances  which  concur  to  ascertain  the  fact  and  its  nature.  In 
the  statement  of  these  and  of  their  specification,  g^reat  strictness  has  always  been  required 
in  faYoar  of  life,  to  a  deg-ree,  indeed,  that  in  the  opinion  of  Sir  Matthew  Hale,  it  had  be- 
come the  disease  and  reproach  of  the  law.  I  cannot  think  it  possible  that  any  man  can 
read  this  indictment,  without  receiving  from  it  tlie  impression  that  the  assault,  the  hold- 
iag  of  the  axe  in  both  hands,  and  givm^  the  mortal  blow,  were  all  parts  of  one  and  the 
same  transaction,  and  that  the  last  mentioned  act  followed  immediately.  The  assault  is 
stated  to  have  been  on  the  fourth  of  November,  and  that  *  then  and  there*  are  not  repeated 
OS  to  the  blow  itself.  If  a  person  were  asked,  upon  reading  the  indictment,  when  and 
where  the  blow  was  given,  he  would  assuredly  answer,  in  the  County  of  Wayne,  and  on 
the  fourth  day  of  November. 

**  The  circumstances  of  place  and  time  are,  however,  particularly  required  by  the  com- 
oion  law  to  be  annexed  to  the  very  &ct  of  striking,  not  by  intendment  or  construction, 
but  by  express  words ;  in  order  that  the  offence  may  appear  to  the  court  to  have  been 
done  within  their  jurisdiction,  and  that  the  death  should  appear  to  have  taken  place  with- 
ill  a  year  and  a  day,  computing  from  the  time  the  blow  was  given ;  and  another  reason  as 
to  the  time,  was,  that  the  forfeiture  of  the  land  related  to  the  day  of  giving  the  blow. 
That  this  was  so,  appears  from  Cotton's  case,  Cro.  Eliz.  739,  which  is  expressly  in  point, 
and  from  which  there  has  been  do  departure  in  any  modern  decisions  that  I  can  find.  By 
this  ease,  and  the  series  of  decisions  to  the  same  effect,  to  be  found  in  Hale  and  Hawkins, 
I  should  fed  myself  conclusively  bound,  without  being  at  liberty  to  scrutinize  the  reasons 
of  them,  were  it  not  for  our  act  of  18II,  c  6,  which  provides  that  it  shall  be  sufficient  to 
all  intents  and  purposes,  that  the  indictment  shall  contain  the  charge  against  the  criminal, 
expressed  in  a  plain,  intelligible  and  explicit  manner,  and  that  no  bill  of  indictment  shall 
be  quashed  or  judgment  arrested  for  or  by  reason  of  any  informalities  or  refinements, 
when  there  appears  to  the  court  sufficient  in  the  face  of  the  indictment,  to  induce  them  to 
proceed  to  judgment  If  this  act  of  assembly  is  not  always  to  sleep  in  the  statute  book, 
it  never  can  be  called  into  operation  more  fitly  than  in  the  present  case,  for  undoubtedly, 
the  charge  is  set  forth  in  a  plain,  intelligible  and  explicit  manner.  The  propriety  of  re- 
sorting to  this  act  in  the  present  case,  is  more  evident  when  it  is  seen  in  the  books  that 
the  exception  now  taken  has  been  yielded  to  only  *  in  favocu*  of  life,*  and  that  it  would 
not  prevail  in  an  indictment  fer  a  misdemeanor.  This  proves,  if  proof  were  necessary, 
that  an  indictment  may  be  intelligible  and  explicit,  and  contain  sufficient  to  induce  the 
court  to  proceed  to  judgment  without  the  time  and  place  being  repeated  as  to  the  blow,  if 
they  bad  already  been  connected  with  the  assault 

**  I  wish  not  to  be  understood  as  expressing  an  opinion  that  the  act  cures  any  radical 
defects  in  an  indictment,  or  that  the  time  and  place,  when  and  where  the  fact  was  com- 
mitted, are  not  an  rasential  part  of  it;  but  I  think  they  do  appear  by  a  rational  and  oh- 
vidus  eonstrnction  of  this  indictment,  and  as  it  is  only  by  a  subtle  and  refined  course  of 
argumentation  that  the  objection  can  be  made  perceptible  to  the  mind,  it  is  of  that  charac 
ter  which  the  act  intended  to  eure^ — Let  the  reasons  in  arrest  of  judgment  be  overruled.** 
<-»ia  the  text  the  wanting  '*  then  and  there**  is  introduced. 
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beat,  giving  to  the  said  A.  S.,  by  the  striking  and  beating  aforesaid,  with 
the  axe  aforesaid,  in  and  upon  the  right  side  of  the  head,  near  the  right 
temple  of  him  the  said  A.  S.,  one  mortal  wound  of  the  depth  of  two 
inches  and  breadth  of  ten  inches ;  of  which  said  mortal  wound  the 
said  A.  S.  then  and  there  instantly  died,  &c.  &c.  And,  &c.,  that  negro 
slaves  B.  and  C,  the  reputed  property  of  A.  S.,  were  then  and  there 
each  of  them  present,  aild  did  then  and  there  feloniously,  wickedly 
and  with  malice  aforethought,  aid  and  abet  the  said  A.  in  feloniously, 
assaulting  and  striking  the  said  A.  S.  as  aforesaid,  &c.  And,  &c.,  that 
the  negro  slaves  A.,  B.  and  C,  feloniously,  wilfully  and  of  their 
malice  aforethought,  him  the  said  A.  S.  did  kill  and  murder,  against 
the  peace  and  dignity  of  the  state. 

Murder  by  stabbing  with  a  knife.(z) 

That  A.  B.,  late  of  the  said  county,  yeoman,  on  the  day  of 

in  the  year  of  our  Lord^  &c.,  with  force  and  arms,  at 
aforesaid,  in  the  county  aforesaid,  in  and  upon  one  J.  M.,  in  the  peace 
of  God  and  of  the  said  state  then  and  there  being,  feloniously,  wilfully 
and  of  his  malice  aforethought,  did  make  an  assault,  and  that  he  the 
said  A.  B.,  with  a  certain  knife  of  the  value  of  sixpence,  which  he 
the  said  A.  B.,  in  his  right  band  then  and  there  had  and  held,  the 
said  J.  M.,  in  and  upon  the  left  side  of  the  belly,  between  the  short 
ribs  of  him  the  said  J.  M.,  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought,  did  strike  and  thrust,  giving  to  the  said  J. 
M.,  then  and  there,  with  the  knife  aforesaid,  in  and  upon  the  afore- 
said left  side  of  the  belly,  between  the  short  ribs  of  bim  the  said  J. 
M .,  one  mortal  wound  of  the  breadth  of  three  inches  and  of  the  depth 
of  six  inches,  of  which  said  mortal  wound  the  said  J.  M.,  from  the 
said  day  of  in  the  year  aforesaid,  until  the  day  of 

in  the  same  year,  at  aforesaid,  in  the  county  aforesaid, 

did  languish  and  languishing  did  live ;  on  which  said  day  of 

in  the  year  aforesaid,  the  said  J.  M.,  at  aforesaid,  in  the 

county  aforesaid,  of  the  said  mortal  wound  died.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  A.  B.,  him 
the  said  J.  M.,  in  the  manner  and  by  the  means  aforesaid,  felo- 
niously, wilfully  and  of  his  malice  aforethought,  did  kill  and  mur- 
der, contrary,  &c. 

Murder.    Against  J.  T.for  shooting  the  deceased^  and  against  A.  S.far 
aiding  and  abetting.{o) 

That  J.  T.,  late,  &c.,  and  A.  S.,  late,  &c.,  on  the  day  of 

in  the  year,  &c.,  with  force  and  arms,  at  aforesaid,  in  the 

county  aforesaid,  in  and  upon  one  S.  6.,  in  the  peace  of  God,  and  of 
our  said  lord  the  king,  then  and  there  being,  feloniously,  wilfully  and 

(ar)  Stark.  C  P.  4S4.    See  form  for  **  Cutting  Throat,**  nnte,  p.  48. 

(b)  Stark.  C.  P.  4S3;  R.  «.  Taylor  and  Shaw,  Leach  398.  A.  S.  was  found  giiilty  and 
J.  T.  acquitted ;  and  a  majoritj  of  the  judges  were  of  opinion  that  the  conviction  of  A.  S. 
wan  good,  but  the  priffoner  afterwards  received  a  free  pardon.    See  Stark.  C.  P.  88,  89. 

See  for  other  form  foi  "*  Shooting,"  p.  47. 
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of  their  malice  aforethought^  did  make  an  assauk ;  and  that  the  said 
J.  T.y  a  certain^gun  called  a  carbine,  of  the  value  often  pounds,  then 
and  there  charged  with  gunpowder  and  a  leaden  bullet,  which  said 
gun  he  the  said  J.  T.,  in  both  his  hands  then  and  there  had  and  held, 
at  and  against  the  said  S.  6.,  then  and  there  feloniously,  wilfully  and 
of  his  malice  aforethought,  did  shoot  off  and  discharge;  and  that  the 
said  J.  T.,  with  the  leaden  bullet  aforesaid,  by  means  of  shooting  off 
and  discharging  the  said  gun  so  loaded,  to,  at  and  against  the  said  S. 
G.  as  aforesaid,  did  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  strike,  penetrate  and  wound  the  said  S.  G.,  in 
and  upon  the  right  side  of  the  head  of  him  the  said  S.  G.,  near  his 
right  temple,  giving  to  him  the  said  S.  G.,  then  and  there,  with  the 
leaden  bullet  aforesaid,  by  means  of  shooting  off  and  discharging  the 
said  gun  so  loaded,  to,  at  and  against  the  said  S.  G.,  and  by  such 
striking,  penetrating  and  wounding  the  said  S.  G.,  as  aforesaid,  one 
mortal  wound  in  and  through  the  head  of  him  the  said  S.  G.,  of 
which  said  mortal  wound  the  said  S.  G.  did  then  and  there  instantly 
die ;  and  that  the  said  A.  S.,  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought,  was  present  aiding,  helping,  abetting,  com- 
forting, assisting  and  maintaining  the  said  J.  T.  in  the  felony  and 
murder  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit, 
&c.  &c.     {Concluding  as  usual  in  indctments  for  murder). 

Murder  of  a  bastard  child.{c) 

That  A.  B.,  late  of,  &c,  spinster,  on,  &c.,  being  big  with  a  male 
(the  sex  is  material)  child,  on  the  same  day  and  year,  at,  &c.,  by  the 
providence  of  God,  did  bring  forth  the  said  child  alive,(£^)  of  the  body 
of  her  the  said  M.,  alone(e)  and  in  secret ;  which  said  male  child,  so 
being  bom  alive,  by  the  laws  of  this  realm,  was  a  bastard ;  and  that 
the  said  A.  B.  afterwards,  to  wit,  on,  &c.,  as  soon  as  the  said  male 
bastard  child  was  born,  with  force  and  arms,  at,  &c.,  in  and  upon  the 
said  child,  feloniously,  wilfully  and  of  her  malice  aforethought,  did 
make  an  assault ;  and  that  she  the  said  M.,  with  both  her  hands 
about  the  neck  of  him  the  said  child,  then  and  there  fixed,  him  the 
said  child,  then  and  there  feloniously,  wilfully  and  of  her  malice 
aforethought,  did  choke  and  strangle,  of  which  said  choking  and 
strangling,  the  said  child  then  and  there  instantly  died ;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  A. 
B.,  him  the  said  male  bastard  child,  in  form  aforesaid,  feloniously, 
wilfully  and  of  her  malice  aforethought,  did  kill  and  murder,  against 
the  peace,  &c. 


(e)  Stork.  C.  P.  425. 

{d)  If  apoa  view  of  the  child,  it  be  testified  by  one  witness,  by  apparent  probabilities, 
that  the  child  was  not  come  to  its  tUhitum  partus  tempua^  as  if  it  have  no  hair  or  nails,  or 
other  circamstonces ;  this  (says  Lord  Hale)  I  have  always  token  to  be  a  proof  by  one 
witness,  that  the  child  was  bom  deed,  so  as  to  leave  it  nevertheless  to  the  jary,  as  upon  a 
common  law  evidence,  whether  she  were  guilty  of  the  death  or  not;  Storkie*s  C.  P.  ^6. 

(e)  These  words  do  not  appear  to  be  necessary ;  ib, 

7* 
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Throwivg  a  bastard  child  in  a  pnvy,(f) 

That  C.  D.,  late  of  said  B.,  singlewoman,  on  the  day  of 

now  last  past,  being  pregnant  with  a  female  child,  afterwards,  to  wit, 
on  the  same  day  of  in  the  year  aforesaid,  at  B.  aforesaid, 

the  said  female  child,  alone  and  in  secret  from  her  body  did  bring 
forth  alive,  which  said  female  child,  so  born  alive,  was,  by  the  laws 
of  this  commonwealth,  a  bastard;  and  that  the  said  C.  D.,  afterwards, 
to  wit,  on  the  same  day  of  in  the  year  aforesaid,  with 

force  and  arms,  at  B.  aforesaid,  in  the  county  aforesaid,  in  and  upon 
the  said  female  bastard  child,  feloniously,  wilfully  and  of  her  malice 
aforethought',  did  make  an  assault;  and  that  the  said  C.  D.,  with  both 
her  hands,  the  said  female  bastard  child,  into  a  certain  privy  there 
situate,  wherein  was  a  great  quantity  of  human  excrements  and  other 
filth,  then  and  there  feloniously,  wilfully  and  of  her  malice  afore- 
thought, did  cast  and  throw  ;  by  reason  of  which  said  casting  and 
throwing  of  the  said  female  bastard  child  into  the  said  privy,  by  her 
the  said  C.  D.,  in  manner  as  aforesaid,  the  said  female  bastard  child, 
in  the  said  privy,  with  the  excrements  and  filth  aforesaid,  was  then 
and  there  choked  and  suffocated;  of  which  said  choking  and  suffoca- 
tion the  said  female  bastard  child  then  and  there  instantly  died.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
C.  D.  the  said  female  bastard  child,  in  manner  and  form  aforesaid,  fe- 
loniously, wilfully  and  of  her  malice  aforethought,  did  kill  and  mur- 
der.    (Gt2^  statutory  conclusion  as  in  book  1,  chapter  3). 

Smothering  a  bastard  child  in  a  linen  cloth.(g) 

That  C.  D.,  of  said  B.,  singlewoman,  on  the  day  of 

now  last  past,  at  B,  aforesaid,  in  the  county  aforesaid,  being  pregnant 
with  a  certain  female  child,  afterwards,  to  wit,  on  the  same 
day  of  in  the  year  aforesaid,  at  B.  aforesaid,  the  said  female 

child  alone  and  secretly  from  her  body  did  bring  forth  alive,  which 
said  female  child,  so  born  alive,  was,  by  the  laws  of  this  common- 
wealth, a  bastard;  and  that  the  said  C.  I),  afterwards,  to  wit,  on  the 
same  day  of  in  the  year  aforesaid,  with  force  and  arms, 

at  B.  aforesaid,  in  the  county  aforesaid,  in  and  upon  the  said  female 
bastard  child,  feloniously,  wilfully  and  of  her  malice  aforethought  did 
make  an  assault;  and  that  the  said  C.  D.,  with  both  her  hands,  the 
said  female  bastard  child,  in  a  certain  linen  cloth,  feloniously,  wilfully 
and  of  her  malice  aforethought,  did  put,  place,  fold  and  wrap  up;  by 
means  of  which  said  putting,  placing,  folding  and  wrapping  up  of  the 
said  female  bastard  child,  in  the  said  linen  cloth,  by  her  the  said  C. 
D.  as  aforesaid,  the  said  female  bastaitl  child  was  then  and  there 
choked,  suffocated  and  smothered;  of  which  said  choking,  suffocation 
and  smothering,  the  said  female  bastard  child  then  and  there  instantly 
died.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  C.  D.  the  said  female  bastard  child,  in  manner  and  form 
aforesaid,  feloniously,  wilfully  and  of  her  malice  aforethought,  did 
kill  and  murder.    (Give  statutory  conclusion  as  in  book  1,  chap.  3). 

( /)  3  Chit.  C.  L.  767.    This  form,  and  that  which  follows  it,  are  introduced  by  Mr. 
Davis,  as  oonformingr  to  the  Massachusetts  statute. 
ig)  See  Davis*  Free  178. 
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Murder^  in  Pennsylvania^  of  a  bastard  child  by  strangUvg,{h) 

That  U.  S.  of  the  county  aforesaid,  spinster,  on  the  twenty-second 
day  of  September,  A.  D.  one  thousand  eight  hundred  and  seven,  being 
big  with  a  female  child,  the  same  day  and  year,  in  the  county  afore- 
said, by  the  providence  of  God  did  bring  forth  the  said  child  alive  of 
the  body  of  her  the  said  U.,  alone  and  in  secret,  which  said  female 
child,  so  being  bom  alive,  by  the  laws  of  this  commonwealth  was  a 
bastard;  and  that  the  said  U.  not  having  the  fear  of  God  before  her 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
afterwards,  to  wit,  ou  the  22d  day  of  September,  A.  D.  one  thousand 
eight  hundred  and  seven,  as  soon  as  the  said  female  child  was  born, 
with  force  and  arms,  at  the  cbunty  aforesaid,  in  and  upon  the  said 
child,  in  the  peace  of  God  and  this  commonwealth  then  and  there 
being,  feloniously,  wilfully  and  of  her  malice  aforethought,  did  make 
an  assault,  and  that  she  the  said  U.,  with  both  her  hands  about  the 
neck  of  her  the  said  child,  then  and  there  feloniously,  wilfully  and  of 
her  malice  aforethought,  did  choke  and  strangle;  of  which  said  chok- 
ing and  strangling,  the  said  child  then  and  there  instantly  died.  And 
so  the  inquest,  &c.,  do  say,  that  the  said  U.  S.,  her  the  said  female 
bastard  child,  in  manner  and  form  aforesaid,  feloniously,  wilfully  and 
of  her  malice  aforethought,  did  kill  and  murder,  contrary  to  the  form 
of  the  act,  &c.,  and  against  the  peace  and  dignity,  &c. 

Manslaughter  by  neglect  First  counU  that  the  deceased  was  the  appren-- 
tice  of  the  prisoner^  and  died  from  neglect  in  prisoner  to  supply  him 
fffithfoodj  4*^.(7') 

That  on  the  third  day  of  February,  one  thousand  eight  hundred 
and  forty-two,  at,  &c.,  one  R.  K.  (the  deceased)  was  then  and  there 
an  apprentice  to  one  J.  C.  (the  prisoner),  and  as  such  apprentice  was 
then  under  the  care  and  control  of  the  said  J.  C;  and  that  it  then  and 
there  became  and  was  the  duty  of  the  said  J.  C,  during  the  time 
aforesaid,  to  permit  and  suffer  the  said  R.  K.  to  take  and  have  such 
proper  exercise  as  was  necessary  and  needful  for  the  bodily  health 
of  the  said  R.  K.,  so  being  such  apprentice  as  aforesaid;  and  it  then 
and  there  became  and  was  the  duty  of  the  said  J.  C.  to  find,  provide 
and  supply  the  said  R.  E.,  being  such  apprentice  as  aforesaid,  with 
proper  and  necessary  nourishment,  medicine,  medical  care  and  atten- 
tion; and,  &c.;  {concluding  by  averring  in  the  usual  form  that 
the  deceased  bemg  weak  in  body,  the  prisoner  struck  and  beat 
him,  and  forced,  obliged  and  compelled  him  tc  work  for  an 
unseasonable  time,  and  would  not  allow  him  to  take  proper  exercise 
and  recreation,  and  neglected  to  supply  him  with  proper  nourishment 
and  medicine,  medical  care  and  attention,  by  means  whereof  he  died), 
&c. 

Second  count — charging  killing  by  overwork  and  beating. 

(The  second  count  stated  that  the  prisoner,  in  and  upon  the  de- 
ceased, so  being  such  apprentice  as  aforesaid,  and  under  the  care  and 

(&)  This  indictment  was  sostained  after  a  conviction  in  Pennsylvania,  in  1807. 
(t)  R.  V.  Crumpton,  1  C.  &  M.^97 
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control  of  him  the  said  J.  C.  as  aforesaid,  and  so  being  sick  and  weak 
in  body  as  aforesaid,  in  the  peace  of  God  and  our  said  lady  the  queen, 
feloniously  did  make  an  assault;  and  that  the  deceased  being  so  weak 
in  body  as  aforesaid,  the  prisoner  forced  him  to  work  for  certain  un- 
reasonable and  improper  times^  and  beat  him,  by  means  whereof  he 
died). 

Manslaughter.    Against  a  woman  for  exposing  her  infant  child  so  as  to 
produce  death.{j) 

That  the  said  A.  W.,  &c.,  on,  &c.,  and  in  the  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
upon  a  certain  female  child  then  and  there  born  of  the  body  of  the 
said  A.  W.,  whose  name  is  to  the  jurors  aforesaid  unknown,  felo- 
niously, wilfully  and  of  her  malice  aforethought  did  make  an  assault. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  it  was  the  duty  of  the  said  A.  W.  then  and  there  to  provide 
proper  and  sufficient  clothes,  covering  and  protection  for  the  body  of 
the  said  last  mentioned  female  child,  the  said  last  mentioned  female 
child  being  then  and  there  unable  to  provide  for  and  take  care  of  her- 
self; and  that  the  said  A.  W.,  then  and  there,  contrary  to  her  duty  in 
that  behalf,  feloniously,  wilfully  and  of  her  malice  aforethought,  with 
both  her  hands  did  put  and  place  the  said  last  mentioned  female  child 
in  a  certain  common  and  public  highway  and  open  place  there,  and 
then  and  there  did  feloniously,  wilfully  and  of  her  malice  aforethought 
desert  and  leave  the  said  last  mentioned  female  child  there  exposed 
to  the  inclemency  of  the  weather,  without  sufficient  clothes,  covering, 
shelter  and  protection  for  the  body  of  the  said  last  mentioned  female 
child.  3y  means  of  which  said  several  premises  in  this  count  men- 
tioned, the  said  last  mentioned  female  child  became  and  was  mortally 
sick,  weak  and  disordered  in  her  body ;  of  which  said  mortal  sickness, 
weakness  and  disorder  aforesaid,  the  said  last  mentioned  female  child, 
on  and  from  the  said  thirteenth  day  of  April,  in  the  year  aforesaid, 
until  the  fourteenth  day  of  the  same  month,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  did  languish,  and  languishing  did  live,  and 
then  and  there,  to  wit,  on  the  said  fourteenth  day  of  April,  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  die. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  A.  W.,  the  said  last  mentioned  female  child,  in  manner  and 
form  last  aforesaid,  feloniously,  wilfully  and  of  her  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  lady  the  queen, 
her  crown  and  dignity. 

ij)  R.  V.  Walters,  1  C.  &  M.  95.  The  principle  determined  in  this  case  was,  that  if  a 
person  do  any  act  towards  anotlier  who  is  helpless,  which  must  necessarily  lead  to  the 
death  of  that  other,  the  crime  amounts  to  murder;  but  if  the  circumstances  are  such  that 
the  person  would  not  have  been  aware  that  the  result  would  be  death,  that  would  reduce 
the  crime  to  manslaughter,  provided  that  tlie  death  was  occasioned  by  an  unlawful  act,  but 
not  such  an  act  as  showed  a  malicious  mind.  It  was  said,  that  if  the  defendant  had  lefl 
her  child,  a  young  infant,  at  a  gentleman's  door,  a  place  where  it  was  likely  to  be  found 
and  taken  care  of,  and  the  child  died,  it  would  be  manslaughter  only;  but  if  the  child  were 
left  in  a  remote  place,  where  it  was  not  likely  to  be  found,  e,  g,  on  a  barren  heath,  and  the 
death  of  the  child  ensued,  it  would  be  murder.  The  defendant  was  convicted  of  man- 
slaughter. 
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Second  count  And  the  jurors  aforesaid,  upon  their  oath  afore- 
saidy  do  farther  present,  that  the  said  A.  W.  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  being  big  with  a  certain  female  child,  the  same  female 
child  alone  and  secretly  from  her  body  did  then  and  there  bring  forth 
alive.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  it  then  and  there  became  and  was  the  duty  of  the  said 
A.  W.,  as  the  mother  of  the  said  child  ^to  fasten,  tie  and  secure  the 
navel-string  of  the  body  of  the  same  chila,  and  to  provide  and  procure 
such  clothing,  covering  and  shelter  for  the  body  of  the  same  child,  as 
were  then  and  there  necessary  and  sufficient  to  protect  and  defend 
the  same  child  from  the  cold  and  inclemency  of  the  weatlier,  and  also 
to  procure  for  and  give,  and  administer  to  the  same  child  such  milk 
and  food  as  was  then  and  there  necessary  and  sufficient  for  the  sup- 
port and  maintenance  of  said  child).  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  A.  W.,  not  re- 
garding her  duty  in  that  behalf,  but  being  moved  and  seduced  by  the 
instigations  of  the  devil,  on  the  day  and  year  first  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in 
and  upon  the  same  child  not  named,  in  the  peace  of  God  and  our 
said  lady  the  queen  then  and  there  being,  feloniously,  wilfully  and  of 
her  malice  aforethought,  did  make  an  assault ;  and  that  the  said  A. 
W.,  the  same  child  into  both  her  hands,  feloniously,  wilfully  and  of 
her  malice  aforethought,  did  then  and  there  take,  and  that  the  said 
A.  W,,  the  same  child,  feloniously,  wilfully  and  of  her  malice  afore- 
thought, with  both  her  himds,  did  then  and  there  put  and  place,  in  a 
certain  road  there  situate,  and  the  same  child  in  the  said  road,  then 
and  there,  feloniously,  wilfully  and  of  her  malice  aforethought,  did 
expose,  leave  and  abandon,  naked  and  without  any  clothing,  cover- 
ing or  shelter  whatever  to  protect  the  body  of  the  same  child  from 
the  cold  and  inclemency  of  the  weather,  .t  And  that  the  said  A.  W. 
did  then  and  there  feloniously,  wilfully  and  of  her  malice  afore- 
thought, wholly  neglect,  omit  and  refuse  to  tie,  fasten  or  in  any  way 
secure  the  navel-string  of  the  body  of  the  same  child,  and  that  the 
said  A.  W.  did  then  and  there  feloniously,  wilfully  and  of  her  malice 
aforethought,  wholly  neglect,  omit  and  refuse  to  provide  and  procure 
any  clothing,  covering  or  shelter  whatsoever  for  the  same  child ;  and 
that  the  said  A.  W.  did  then  and  there  feloniously,  wilfully  and  of 
her  malice  aforethought,  wholly  neglect,  omit  and  refuse  to  procure 
for  or  to  give  or  administer  to  the  same  child,  milk  or  other  food 
whatsoever,  by  means  of  which  said  last  mentioned  exposure,  leaving 
and  abandonment  of  the  same  child,  and  also  by  the  omitting  and 
refusing  to  tie,  fasten  and  secure  the  navel-string  of  the  body  of  the 
same  child  as  aforesaid,  and  to  provide  and  procure  clothing,  covering 
and  shelter  for  the  body  of  the  same  child  as  last  aforesaid,  and  to 
procure  for  and  give  and  administer  to  the  same  child  milk  and  food 
as  last  aforesaid,  t  the  same  child  from  the  time  of  its  birth  aforesaid, 
on  the  day  and  year  first  aforesaid,  until  the  fourteenth  day  of  the 
same  month,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  lan- 
guish, and  languishing  did  live;  on  which  said  fourteenth  day  of 
April,  in  the  year  aforesaid,  the  same  child,  at  the  parish  aforesaid, 
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in  the  county  aforesaid,  of  such  leaving,  abandonment  and  exposure, 
and  of  such  wilful  omission,  neglect  and  refusal  as  in  this  count  men- 
tioned, did  then  and  there  die.  And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  the  said  A.  W.  the  same  child  in 
manner  and  form  last  aforesaid,  f<^lonious]y,  wilfully  and  of  her  malice 
aforethought,  did  kill  and  murder,  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity. 

Third  count.  {Exactly  similar  to  thefourthy  but  instead  qfthe 
part  between  (  ),  inserting  the  following) :  To  protect  and  defend 
the  same  child  from  the  cold  and  inclemency  of  the  weather,  and  to 
provide  and  procure  such  clothing,  covering  and  shelter  for  the  body 
of  the  said  child  as  was  then  and  there  necessary  and  sufficient  to 
protect  and  defend  the  same  child  from  the  cold  and  inclemency  of 
the  weather.  *  {.dnd  instead  of  the  allegation  between  tt,  insert- 
ing the  following) :  And  that  the  said  A.  W.  did  then  and  there, 
feloniously,  wilfully  and  of  her  malice  aforethought,  wholly  neglect, 
omit  and  refuse  to  protect  and  defend  the  same  child  from  the  cold 
and  inclemency  of  the  weather,  or  to  provide  or  procure  any  clothing, 
covering  or  shelter  whatsoever  for  the  same  child,  **  by  means  of 
which  said  last  mentioned  exposure,  leaving  and  abandonment  of  the 
same  child,  and  also  neglecting,  omitting  and  refusing  to  protect  and 
defend  the  same  child  from  the  cold  and  inclemency  of  the  weather, 
and  to  provide  and  procure  clothing  and  shelter  for  the  body  of  the 
same  child,  as  in  this  count  mentioned.  *** 

Sixth  count.  {Exactly  similar  to  the  fifth  county  except  that  in 
stating  the  duty  of  the  prisoner,  the  following  words  were  added  ai 
the  *) :  And  also  to  procure  for,  and  give  and  administer  to  the  same 
child  such  milk  and  food  as  was  then  and  there  necessary  and  suffi- 
cient for  the  support  and  maintenance  of  the  same  child.  {Jlnd  in 
stating  the  cause  of  the  death,  the  following  allegation  was  inserted 
at  the  **) :  And  that  the  said  A.  W.  did  then  and  there  feloniously, 
wilfully  and  of  her  malice  aforethought,  wholly  neglect,  omit  and  re- 
fuse to  procure  for,  give  or  administer  to  the  same  child  any  milk  or 
other  food  whatsoever,  {^nd  at  the  ***  the  following  was  in- 
serted) :  And  to  procure  for,  and  to  give  and  administer  to  the  same 
child,  milk  and  food  as  last  aforesaid. 


Manslaughter  by  striking  mth  stone.{k) 

That  T.,  on,  &c.,  at,  &c.,  {commencing  as  usual),  at  G.,  in 
the  county  of  M.  aforesaid,  in  and  upon  one  J.  L.,  in  the  peace  of 
said  commonwealth,  then  and  there  being,  feloniously  and  wilfully 
did  make  an  assauh,  and  that  he  the  said  T.,  a  certain  stone, 
which  he  the  said  T.  in  his  right  hand  then  and  there  had  and  held, 
in  and  upon  the  left  side  of  the  head  of  him  the  said  L.,  then  and 
there  feloniously  and  wilfully  did  cast  and  throw,  and  that  the  said 
T.,  with  the  stone  aforesaid,  so  as  aforesaid  cast  and  thrown,  the 
aforesaid  J.  L.,  in  and  upon  the  left  side  of  the  head  of  him  the  said 

(k)  Under  this  form  it  was  held,  that  it  was  sufficienUy  averred  that  T.  gave  L.  a  mor- 
tal wound  on  Uie  25th  of  September,  at  G. ;  Turns  v.  Coro^  6  Met  225. 


Digitized  by  LjOOQIC 


HOMICIDE.  83 

J.  L.,  then  and  there  feloniously  and  wilfully  did  strike,  penetrate 
and  wound,  giving  to  the  said  J.  L.,  by  the  casting  and  throwing  of 
the  stone  aforesaid,  in  and  upon  the  left  side  of  the  head  of  him  the 
said  J.  L.,  one  mortal  wound  of  the  length  of  one  inch,  and  of  the 
breadth  of  half  an  inch,  of  which  said  mortal  wound,  he  the  said  J. 
L.,  from  the  said  twenty-fifth  day  of  September,  in  the  year  afore- 
said, to  the  twenty-sixth  day  of  the  same  September,  at  G.  aforesaid, 
in  the  county  aforesaid,  did  languish  and  languishing  did  live ;  on 
which  twenty-sixth  day  of  the  same  September,  at  G.  aforesaid,  ihe 
said  J.  L.,  of  the  mortal  wound  aforesaid,  died ;  and  so  the  said  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  T.,  him  the 
said  J.  L.,  in  manner  and  form  aforesaid,  feloniously  and  wilfully  did 
kill  and  slay,  against  the  peace  of  said  commonwealth,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

Manslaughter.    By  giving  to  the  deceased  large  quantities  of  spirituous 
KqvjorSf  of  which  he  died.{J) 

That  J.  R.,  J.  P.  and  A.  K.,  &c.,  on  the  fifth  of  November,  at,  &c.,  did 
give,  administer  and  deliver  to  one  M.  A.,  divers  large  and  excessive 
quantities  of  spirituous  liquors  mixed  with  water,  and  also  divers 
large  and  excessive  quantities  of  wine  and  porter,  to  wit,  one  pint  of 
brandy  mixed  with  water,  one  pint  of  rum  mixed  with  water,  one 
pint  of  gin  mixed  with  water,  two  quarts  of  wine  called  port  wine, 
and  one  quart  of  porter,  and  then  and  there  unlawfully  and  felo- 
niously did  induce,  procure  and  persuade  the  said  M.  A.,  to  take, 
drink  and  swallow  down  into  his  body  the  said  quantities  of  spirituous 
liquors  mixed  with  water,  and  of  wine  and  porter,  the  said  quantities, 
&c.,  being  then  and  there,  when  taken,  drunk  and  swallowed  by  the 
said  M.  A.,  likely  to  cause  and  procure  his  death,  and  which  they 
the  said  J.  R.,  J.  P.  and  A.  ](.,  then  and  there  well  knew ;  and  that 
the  said  M.  A.,  did  then  and  there,  by  means  of  the  said  inducement, 
procurement  and  persuasion,  &c.,  take,  drink  and  swallow  down  into 
his  body  the  said  large  quantities,  &c.,  so  given,  &c.,  unto  him  as 
aforesaid,  by  means  whereof  the  said  M.  A.,  then  and  there  became 
and  was  greatly  drunk  and   *  intoxicated,  sick  and  greatly  dis- 
tempered in  his  body ;  and  while  he  the  said  M.  A.,  was  so  drunk, 
&c.,  as  aforesaid,  they  the  said  J.  R.  P.,  J.  P.  and  A.  K.,  did  then 
and  there,  to  wit,  on,  &c.,  at,  &c.,  make  an  assault  on  him  the  said 
M.  A.,  and  then  and  there  unlawfully  and  feloniously  forced  and 
compelled  him  to  go,  and  put,  placed  and  confined  him  in  a  certain 
carriage,  to  wit,  a  cabriolet,  and  then  and  there  drove  and  carried 
him  about  therein  for  a  long  time,  to  wit,  for  two  hours  then  next 
following,  and  therein  and  thereby,  then  and  there  greatly  shook, 
threw,  pulled  and  knocked  about  the  said  M.  A.,  by  means  whereof 
the  said  M.  A.,  then  and  there  also  became  mortally  sick  and  greatly 
distempered  in  his  body ;  of  which  said  large  and  excessive  quan- 
tities of  the  said  spirituous  liquors,  &c.,  so  by  him  the  said  M.  A., 
taken,  &c.,  as  aforesaid,  and  of  the  said  drunkenness,  &C.3,  occasioned 

(0  R.  «.  Packard,  I  C.  dt  M.  133.    The  defendants  were  found  guilty  before  Mr.  Baron 
ParJM. 
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thereby,  and  of  the  said  shaking,  &c.,  and  of  the  said  sickness  and 
distemper  occasioned  thereby,  he  the  said  M.  A.,  then  and  there  in- 
stantly died.  {Conclude  with  an  allegation  in  the  usual  forntj 
viz,): — that  the  said  J.  R.  P.,  J.  P.  and  A.  K.,  the  said  M.  A.,  in 
manner  and  form  aforesaid,  unlawfully  and  feloniously  did  kill  and 
slay,  &c. 

Against  driver  of  a  cart  for  driving  over  deceased. 

That  A.  B.,  of,  &c.,  on  with  force  and  arms,  at  in 

the  county  aforesaid,  in  the  public  highway  there,  in  and  upon  one 
C.  D.,  in  the  peace  of  the  said  commonwealth  then  and  there  being, 
feloniously  and  wilfully  did  make  an  assault,  and  a  certain  cart  of 
the  value  of  ten  dollars,  then  and  there  drawn  by  two  horses,  which 
he  the  said  A.  B.  was  then  and  there  driving  in  and  along  the  high- 
way aforesaid,  in,  upon  and  against  the  said  C.  D.  feloniously  and  wil- 
fully did  then  and  there  force  and  drive ;  and  him  the  said  C.  D.  did 
thereby,  then  and  there,  throw  to  and  upon  the  ground,  and  did  then 
and  there  feloniously  and  wilfully  force  and  drive  one  of  the  wheels  of 
the  said  cart  against,  upon  and  over  the  head  of  him  the  said  C.  D.  then 
lying  upon  the  ground,  and  thereby  did  then  and  there  give  to  the  said 
C.  D.,  in  and  upon  the  head  of  him  the  said  C.  D.,  one  mortal  fracture 
and  contusion  of  the  breadth  of  four  inches  and  of  the  depth  of  four 
inches,  of  which  said  mortal  fracture  and  contusion,  the  said  C.  D. 
then  and  there  instantly  died ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  A.  B.,  him  the  said  C.  D.,  then 
and  there  in  manner  and  form  aforesaid,  feloniously,  unlawfully  and 
wilfully  did  kill^nd  slay.(m)     {Conclude  as  in  book  1,  chapter  3). 

Manslatighter.    Against  a  husband  far  neglecting  to  provide  shelter  for 
his  wtfe.{n) 

That  before,  upon  and  during  all  the  several  days  and  times  in 
this  count  hereinafter  mentioned,  and  at,  &c.,  G.  P.,  late  of  the  parish 
of  N.,  in  the  County  of  Kent,  labourer,  was  the  husband  of  one  AL 
P.,  she  the  said  M.  P.,  during  all  the  days  and  times  in  this  count 
mentioned,  being  sick,  weak,  diseased,  distempered  and  disordered 
in  her  body,  and  through  such  weakness,  &c.,  unable  to  provide  her- 
self with  such  food,  raiment,  apparel  and  shelter,  as  were  necessary 
for  the  sustenance  and  protection  of  her  body,  and  being  unable, 
daring  all  the  days  and  times  aforesaid,  to  provide  herself  with  such 
medicines,  care  and  treatment,  as  were  necessary  for  the  cure  and 
alleviation  of  her  said  sickness,  &c. ;  all  which  several  premises  the 

(m)  Davia'  Precedents  166;  Starkie's  C.  P.  435. 

(n)  R.  «.  Plammer,  1  C.  &  K.  600.  Thougrh  in  this  case  the  husband  and  wife  sepa- 
rated  by  oominon  consent,  the  husband  granting  the  wife  a  stipulated  allowance,  which  was 
regularly  paid,  it  was  held  that  if  he  knew,  or  was  informed  that  she  was  without  shelter, 
and  refused  to  provide  her  with  it,  in  consequence  of  which  her  death  ensued,  he  was  guilty 
of  manslaughter  (even  though  the  wife  was  labouring  under  disease  which  must  ultimately 
have  proved  fiital),  if  it  could  be  shown  that  her  death  was  accelerated  for  want  of  tlie  shel- 
ter which  he  had  denied.  The  facts  not  supporting  the  indictment,  the  defendant  was 
acquitted. 
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said  G.  P.,  on  all  the  days,  &C.9  well  knew ;  and  the  jurors  aforesaid, 
&a,  further  present  that  it  was  the  duty  of  the  said  G.  P.,  being 
such  husband  as  aforesaid,  durmg  all  the  days  and  times  aforesaid, 
to  find,  provide  and  supply  the  said  M.  P.,  with  competent  and  suf- 
ficient meat  and  drink  for  the  sustenance  of  her  body,  and  also  with 
competent  and  sufficient  apparel,  lodging  and  shelter  for  the  protec- 
tion of  the  body  of  the  said  M.  P.,  and  also  with  such  medicines,  care 
and  treatment  as  were  necessary  for  the  cure  and  alleviation  of  her 
said  sickness,  &c. ;  and  the  jurors  aforesaid,  &c.,  present  that  the  said 
G.  P.,  on  the  nineteenth  of  November,  one  thousand  eight  hundred 
and  forty-three,  and  on  divers  other  days  and  times  between  that  day 
and  the  twenty-fourth  of  November,  one  thousand  eight  hundred 
and  forty-three,  &c.,  at,  &c.,  did  assault  the  said  M.  P.,  and  that  the 
said  G.  P.,  on  the  said  nineteenth  of  November,  at,  &c.,  feloniously 
and  without  lawful  excuse,  and  contrary  to  his  duty  in  that  behsUf, 
and  against  the  will  of  the  said  M.  P.,  did  omit,  neglect  and  refuse 
to  find,  provide  and  supply  to  the  said  M.  P.,  competent  and  suffi- 
cient meat  and  drink  for  the  sustenance  of  the  body  of  the  said  M. 
P. ;  and  also,  during  all  the  several  days  last  aforesaid,  at,  &c.,  felo- 
niously, without  lawful  excuse,  contrary  to  his  duty  in  that  behalf, 
and  against  the  will  of  the  said  M.  P.,  did  omit,  neglect  and  refuse 
to  provide  and  supply  the  said  M.  P.  with  competent  and  sufficient 
apparel,  lodging  and  shelter  for  the  protection  of  the  body  of  the  said 
M.  P.,  and  also  during  all  the  days  last  aforesaid,  at,  &c.,  feloniously 
without  lawful  excuse,  contrary  to  his  duty  in  that  behalf,  and 
against  the  will  of  the  said  M.  P.,  did  omit,  neglect  and  refuse  to 
find,  provide  and  supply  the  said  M.  P.  with  such  medicines,  care 
and  treatment,  as  were  necessary  for  the  cure  and  alleviation  of  the 
said  sickness,  weakness,  &c.,  by  means  of  which  said  several  pre- 
mises, she  the  said  M.  P.,  on  and  from  the  said  nineteenth  of  No- 
vember, one  thousand  eight  hundred  and  forty-three,  until  the  said 
twenty-fourth  of  November,  in  the  said  year,  did  languish  and  lan- 
guishing did  live,  and  then,  to  wit,  on  the  said  twenty-fourth  *  of 
November,  at,  &c.,  in  the  year  aforesaid,  &c.,  of  the  said  mortal  sick- 
ness, weakness,  distemper  and  disorder  of  her  body,  did  die.  And 
the  jurors,  &c.,  do  say,  that  the  said  G.  P.,  her  the  said  M.  P.,  in 
manner  and  form  aforesaid,  feloniously  did  kill  and  slay,  &c.(o) 

Manslaughter  in  second  degree  against  captain  and  engineer  of  a 
stecur^ai,  under  JVew  York  Rev.  StaliUe,  p.  531,  s.  46.(p) 

That  A.  B.,  late  of  the  first  ward  of  the  City  of  New  York,  in  the 
County  of  New  York  aforesaid,  labourer,  and  C.  D.,  late  of  the  same 
place,  also  labourer,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  forty-seven,  (the  said  A.  B. 

(0)  The  second  count  was  similar  to  the  first,  except  that  it  omitted  the  allegations  of 
assanlt,  and  also  of  the  acts  heaving  been  d6ne  against  the  will  of  the  deceased.  The  third 
count  charged  the  death  to  have  l^en  caused  by  the  inclemency  of  the  weather ;  and  the 
fiNirth  and  fifth  and  sixth  counts  repeated  severally  the  allegations  in  the  second,  relative 
to  the  omitting  to  supply  clothing,  lodging,  food  and  medicine. 

(  p)  For  this  form  I  am  indebted  to  J.  B.  Phillips  Esq.,  the  accomplished  assistant  of  tho 
district  attorney  of  the  City  of  New  York. 
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then  and  there  being  the  captain  of  a  certain  steamboat  used  for  the 
conveyance  of  passengers,  known  and  distinguished  by  ''the  name 
and  title  of  the  <«  Niagara/'  and  then  and  there  having  charge  of  the 
said  steamboat ;  and  the  said  C.  D.,  then  and  there  being  the  engi- 
neer of  the  said  steamboat,  having  charge  of  the  boiler  of  such  boat, 
and  other  apparatus  for  the  generation  of  steam),  on  the  day  and 
year  aforesaid,  and  whilst  the  said  steamboat  was  then  and  there 
navigated,  sailed  and  propelled  in  and  upon  a  certain  river  and  pub- 
lic highway,  known  and  distinguished  by  the  name  and  title  of  the 
Hudson  river,  at  the  ward,  city  and  county  aforesaid,  with  force  and 
arms,  feloniously  and  unlawfully,  from  ignorance  and  gross  neglect 
and  for  the  purpose  of  excelling  another  boat  (to  wit,  a  certain  other 
steamboat  called  the  )  in  speed,  did  create  and  allow  to  be 

created  such  an  undue  quantity  of  steam  as  to  burst  and  break  the 
boiler  of  said  boat,  and  other  apparatus  in  which  said  steam  was 
generated,  and  the  other  machinery  and  apparatus  connected  there- 
with, by  which  bursting  and  breaking,  as  well  as  by  reason  of  the 
steam  and  scalding  water  escaping  and  issuing  from  and  out  of  the 
said  boiler  and  other  apparatus,  one  E.  F.^  in  the  peace  of  God  and 
of  the  said  people,  then  and  there  being,  was  then  and  there  mortally 
burned,  scalded  and  wounded  in  and  upon  the  head,  neck,  breast, 
back,  stomach  and  arms  of  him  the  said  E.  F.,  of  which  said  mortal 
burns,  scalds  and  wounds,  the  said  E.  F.,  then  and  there  instantly 
died. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  A.  B.  and  C.  D.,  him  the  said  E.  P.,  in  the  manner  and  by 
the  means  aforesaid,  feloniously  and  wilfully  did  kill  and  slay, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  State  of  New  York,  and  their 
dignity. 

Invduntary  rrianslaughler  in  Pennsylvania^  by  striking  an  infant  with 
a  dray. 

That  C.  M*G.,  late  of  the  county  aforesaid,  porter,  on  the 
day  of  in  the  year,  &c.,  with  force  and  arms,  at  the  City  of 

Philadelphia,  in  the  county  aforesaid,  in  and  upon  one  S.  G.,  an  in- 
fant of  tender  years,  to  wit,  of  the  age  of  two  years,  and  in  the 
peace  of  God  and  the  commonwealth,  then  and  there  being,  did 
make  an  assault ;  and  that  the  said  C.  M 'G.,  then  and  there  driving 
one  horse  drawing  a  dray,  did  then  and  there,  in  the  city  aforesaid, 
unlawfully  and  violently  drive  the  said  horse,  so  as  aforesaid  draw- 
ing the  said  dray,  to  and  against  the  said  S.  G.,  and  that  he  the  said 
C.  M'G.,  with  one  of  the  wheels  of  the  said  dray,  did  then  and  there, 
in  the  city  aforesaid,  by  such  driving,  unlawfully  and  violently,  the 
said  S.  G.,  drive,  force  and  throw  to  the  ground,  by  means  whereof, 
one  of  the  wheels  of  the  said  dray,*against,  upon  and  over  the  head 
of  the  said  S.,  did  strike  and  go,  thereby  and  then  and  there  giving 
unto  the  said  S.,  one  mortal  fracture  and  contusion,  of  which  said 
mortal  fracture  and  contusion,  she  the  said  S.,  on  the  same  day  and 
year  aforesaid,  at  the  county  aforesaid,  died;  and  so  the  inquest 
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aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  say  that 
the  said  C.  M^G.,  her  the  said  S.  G.,  in  manner  and  by  the  means 
aforesaid,  unlawfully  did  kill,  contrary  to  the  form  of  the  act  of  As- 
sembly in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania. 


Murder  on  the  high  seas.  General  form  as  used  in  Ike  United  States 
Courts.  (With  commencement  and  conclusion  as  adopted  in  the  fede- 
ral courts  ofJSTew  Yorky{q) 

First  count    By  striking  with  a  sharp  instrument 
Southern  District  of  New  York,  ss.    The  jurors  of  the  United 
States  of  America,  within  and  for  the  circuit  and  district  aforesaid, 
on  their  oath  present,  that  late  of  the  City  and  County  of  New 

York  in  the  circuit  and  district  aforesaid,  mariner,  late  of  the 

City  and  County  of  New  York,  in  the  circuit  and  district  aforesaid, 
mariner,  and  (if  as  many  as  three  were  engaged)  late  of  the 

City  and  County  of  New  York,  in  the  circuit  and  district  aforesaid, 
mariner,  not  having  the  fear  of  God^before  their  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  on  the  day 

of  in  the  vear  of  our  Lord  one  thousand  eight  hundred  and 

with  force  and  arms  upon  the  high  seas,  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States,  within  the  admiralty 
and  maritime  jurisdiction  of  the  said  United  States  and  within  the 
jurisdiction  of  this  court,  in  and  on  board  of  a  certain  vessel  being 
a  called  the  owned  by  a  certain  person  or  persons  whose 

names  are  to  the  said  jurors  unknown,  being  a  citizen  or  citizens  of 
the  United  States  of  America,  in  and  upon  one  in  the  peace  of 

God  and  the  said  United  States,  then  and  there  being  on  board  said 

called  the  on  the  high  seas,  out  of  the  jurisdiction  of 

any  particular  state  of  the  said  United  States  of  America,  within  the 
admiralty  and  maritime  jurisdiction  of  the  said  United  States  and 
within  the  jurisdiction  of  this  court,  piratically,  feloniously,  wilfully 
and  of  their  malice  aforethought  did  make  an  assault,  and  that  the 
said  with  a  certain  instrument  of  called  a  of  the 

value  of  which  he  the  said  in  his  hand  then  and 

there  had  and  held,  upon  the  of  him  the  said  then  and  there 
being  on  the  high  seas,  in  the  aforesaid,  and  out  of  the  juris- 

diction of  any  particular  state  of  the  said  United  States,  and  within 
the  jurisdiction  of  this  court,  then  and  there  feloniously,  wilfully  and 
of  tus  malice  aforethought  did  strike,  giving  the  said  with  the 

aforesaid  in  manner  aforesaid,  in  and  upon  the  of  him 

the  said  ,  several  mortal  strokes,  wounds  and  bruises,  to  wit, 

one  mortal  wound  on  the  of  him  the  said  of  the  length 

of  inches,  and  of  the  depth  of  inches,  of  which  said  mor- 

tal wound  the  said  on  the  high  seas  aforesaid,  out  of  the  juris- 

(^)  This  indictment,  which  is  framed  with  greai  accaraoy,  is  that  on  which  Babe,  the 
pirate,  was  lately  convicted  in  the  Southern  District  of  New  York.  This,  and  the  remain, 
log  federal  forma  from  New  York,  were  obtained  from  Mr.  May  berry,  assistant  to  the  U. 
&  district  attorney* 
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diction  of  any  particular  state  of  the  said  United  States,  and  within 
the  jnrisdiction  of  this  court,  instantly  died  (or  otherwise),  and  that 
the  said  then  and  there  feloniously,  wilfully  and  of  their  malice 

aforethought  were  present  aiding  and  assisting  the  said  in  the 

felony  and  murder  aforesaid,  in  manner  and  form  ^foresaid  to  do 
and  commit;  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid, 
do  say,  that  the  said  in  manner  and  form  aforesaid,  piratically, 

feloniously  and  of  their  malice  aforethought  did  kill  and  murder, 
against  the  peace  of  the  said  United  States  of  America  and  their 
dignity,  and  against  the  form  of  the  statute  of  the  said  United  States 
in  such  case  made  and  provided. 

Second  count 

(Same  as  first  count,  substituting):  "owned  by  citizens  (or  a 
citizen)  of  the  United  States  of  America,"  for  "owned  by  a  certain 
person  or  persons,  whose  names  are  to  the  said  jurors  unknown,  being 
a  citizen  or  citizens  of  the  United  States  of  America." 

Third  count 

(Same  as  second  count,  specifying  one  other  of  the  persons  en-- 
gaged,  as  principal,  and  the  others  as  aiders  and  abettors). 

Fourth  count 

(Same  as  third  count,  specifying  one  other  of  the  persons  engaged, 
as  principal,  and  the  others  as  aiders  and  abettors,  (and  so  on 
until  the  number  is  exhausted). 

Fifth  count 

And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  late  of  the  City  and  County  of  New  York  in  the  cir- " 
cuit  and  district  aforesaid,  mariner,  late  of  the  same  place  in 
the  circuit  and  district  aforesaid,  mariner,  and  late  of  the  same 
place  (or  otherwise),  not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ,  with  force  and  arms,  on  the  high  seas,  out  of  the 
jurisdiction  of  any  particular  state  of  the  said  United  States  of  Ameri- 
ca, within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States  and  within  the  jurisdiction  of  this  court,  on  board  of  a  certain 
vessel  being  a  called  the  owned  by  citizens  of  the 
United  States  of  America,  in  and  upon  one  in  the  peace  of  God 
and  the  said  United  States,  then  and  there  being  on  board  the  said 
called  the  on  the, high  seas,  out  of  the  jurisdiction  of  any 
particular  state  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  piratically,  feloniously,  wilfully  and  of  their  malice 
aforethought,  did  make  an  assault;  and  the  said  with  a  certain 
instrument  of  called  a  of  the  value  of  ,  which  he 
the  said  then  and  there  in  his  hand  had  and  held,  and 
the  said  (here  specify  one  other)  with  a  certain  other  instrument 
of  called  a  of  the  value  of  which  he  the  said 
in  his  hand,  then  and  there  had  and  held,  and  the  said 
(here  specify  one  other,  if  as  many  are  contained  in  the  complaint) 
with  a  certain  other  instrument  of  called  a  of  the  value 
of  which  he  the  said  in  his  hand  then  and  there 
hud  and  held,  the  said            in  and  upon  the  bead,  face,  breast  and 
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Other  parts  of  the  body  of  him  the  said  then  and  there  being 

on  the  high  seas,  in  the  said  called  the  out  of  the  juris- 

diction  of  any  particular  state,  and  within  the  jurisdiction  of  this 
court,  then  and  there  feloniously,  wilfully,  and  of  their  malice  afore- 
thought did  strike  and  beat,  giving  him,  the  said  then  and  there 
with  the  aforesaid,  by  such  striking  and  beating,  divers  mortal 
wounds,  bruises  and  contusions,  in  and  upon  the  head,  face,  breast 
and  other  parts  of  the  body  of  him  the  said  ,  of  which  said 
mortal  wounds,  bruises  and  contusions,  he  the  said  on  the  high 
seas  aforesaid,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States  of  America,  and  within  the  jurisdiction  of  this 
court,  did  instantly  die  (or  m  in  preceding  indictment).  And  so 
the  jurors  aforesaid  on  their  oath  aforesaid  do  say,  that  they  the  said 

in  the  manner  and  by  the  means  last  aforesaid,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said.  United 
States  of  America,  within  the  admiralty  and  maritime  jurisdiction  o^ 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
piratically,  feloniously,  wilfiilly  and  of  their  malice  aforethought,  the 
said  did  kill  and  murder,  against  the  peace  of  the  said  United 

States  of  America  and  their  dignity,  and  against  the  form  of  the 
statute  of  the  said  United  States  in  such  case  made  and  provided. 
Sixth  count    By  drowning. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present 
that  {as  in  fifth  count),  not  having  the  fear  of  God  before  their  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  ,  with  force  and  arms  upqn  the  high  seas,  out  of  the 

jurisdiction  of  any  particular  state  of  the  said  United  States,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  on  board  of  a  certain 
vessel  being  a  called  the  owned  in  whole  or  in  part  by 

one  of  the  a  citizen  of  the  United  States  of  America,  in 

and  upon  one  in  the  peace  of  God  and  of  the  said  United  States 

then  and  there  being,  on  board  of  the  said  called  the  on 

the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States,  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  piratically, 
feloniously,  wilfully  and  of  their  malice  aforethought,  did  take  the  said 

into  their  hands,  he  the  said  then  and  there  being  on  the 

high  seas,  in  the  aforesaid,  out  of  the  jurisdiction  of  any  par- 

ticular state  of  the  said  United  States,  within,  &c.,  and  within  the 
jurisdiction  of  this  court,  and  did  then  and  there  feloniously,  wilfully 
and  of  their  malice  aforethought,  cast,  throw  and  push  the  said 
from  and  out  of  the  said  called  the  so  being  on  the  high 

seas  aforesaid,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States  and  within  the  jurisdiction  of  this  court,  into  the 
sea,  by  means  of  which  said  casting,  throwing  and  pushing  of  the 
said  into  the  sea  aforesaid,  by  them  the  said  in  manner 

and  form  aforesaid,  he  the  said  in  the  sea  aforesaid,  with  the 

waters  thereof,  was  then  and  there  choked,  suffocated  and  drowned, 
of  which  said  choking,  suffocation  and  drowning,  he  the  said 

8* 
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then  and  there  in  the  sea  aforesaid,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States  of  Americay  within,  &c,,  and 
vrithin  the  jurisdiction  of  this  court,  instantly  died ;  and  so  the  jurors 
aforesaid  on  their  oath  aforesaid  do  say^  that  the  said  in  the 

manner  and  by  the  means  aforesaid,  on  the  high  seas,  out  of  the  ju- 
risdiction of  any  particular  state  of  the  said  United  States  of  America, 
within,  &c.,  and  within  the  jurisdiction  of  this  court,  piratically,  felo- 
niously, wilfully  and  of  their  malice  aforethought,  the  said  did 
kill  and  murder,  against  the  peace  and  dignity  of  the  United  States  of 
America,  and  against  the  form  of  the  statute  of  the  said  United  States 
in  such  case  made  and  provided. 

Seventh  count  Same  as  last^  stated  differently^  specifying  one  as 
principal  and  the  others  as  aiding^  SfC. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further 
present,  that  {as  in  preceding  counts  specified)^  not  having  the  fear 
of  God  before  their  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  with  force  and  arms, 

on  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States  of  America,  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States  and  within  the  jurisdiction  of 
this  court,  on  board  of  a  certain  vessel,  being  a  called  the 

owned  in  whole  or  in  part  by  one  (specify  one  of  the  owners)  of  the 
in  the  a  citizen  of  the  United  States  of  America,  in  and 

upon  one  in  the  peace  of  God  and  of  the  said  United  States^ 

then  and  there  being  on  board  the  said  called  the  on  the 

high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States,  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  piratically, 
feloniously,  wilfully  and  of  their  malice  aforethought,  did  make  an 
assault;  and  that  he  the  said  {here  name  one  as  principal)^  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  take 
the  said  in  his  hands,  he  the  said  then  and  there  being 

on  the  high  seas,  in  the  aforesaid,  out  of  the  jurisdiction  of  any 

particular  state  of  the  said  United  States,,  within  the  admiralty  and 
maritime  jurisdiction  of  the  said  United  States,  and  within  the  juris- 
diction of  this  court,  and  did  then  and  there  feloniously,  wilfully  and 
of  his  malice  aforethought,  cast,  throw  and  push  the  said  from 

and  out  of  the  said  called  the  so  being  on  the  high  seas 

as  aforesaid,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  Stales  of  America,  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
into  the  sea,  by  means  of  which  said  casting,  throwing  and  pushing 
of  the  said  into  the  sea  aforesaid,  by  him  the  said  in  man- 

ner and  form  aforesaid,  be  the  said  in  the  sea  aforesaid,  with 

the  waters  thereof,  was  then  and  there  choked,  suffocated  and  drowned, 
of  which  said  choking,  suffocation  and  drowning,  he  the  said  , 

then  and  there,  in  the  sea  aforesaid,  out  of  the  jurisdiction  of  any 
particular  state  of  the  said  United  States,  within  the  admiralty  and 
maritime  jurisdiction  of  the  said  United  States  and  within  the  juris- 
diction of  this  court,  instantly  died^  and  that  the  said  {here  name  the 
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remaining  ane»)y  then  and  there,  feloniously,  wilfnlly  and  of  their 
malice  aforethought,  were  present,  aiding,  helping,  abetting,  assisting 
and  maintaining  the  said  in  the  felony  and  murder  aforesaid, 

in  manner  and  form  aforesaid,  to  do  and  commit  And  so  the  jurors 
aforesaid,  on  their  oath  aforesaid  do  say,  that  the  said  in  man- 

ner and  form  last  aforesaid,  piratically,  feloniously,  wilfully  and  of 
their  malice  aforethought  the  said  did  kill  and  murder,  against 

the  peace  and  dignity  of  the  United  States  of  America,  and  against 
the  form  of  the  statute  of  the  said  United  States  in  such  case  made 
and  provided. 

Eighth  count 

{Same  as  seventh  count ^  substituting  one  other  as  principal). 

^nth  count 

{Same  as  eighth  county  substituting  one  other  as  principal  {if  as 
many  were  engaged^  and  if  more  than  three,  go  on  as  before  as  to 
each  person). 

Tenth  count    By  toounding  and  drowning. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  {as  in  preceding  counts  specified)  heretofore,  to  wit,  on 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  with  force  and  arms,  upon  the  high  seas,  out  of 

the  jurisdiction  of  any  particular  state  of  the  United  States,  within 
the  admiralty  and  maritime  jurisdiction  of  the  said  United  States, 
and  within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain 
vessel,  being  a  called  the  owned  by  citizens  of  the 

United  States  of  America,  in  and  upon  a  person  known  and  com- 
monly called  by  the  name  of  a  mariner  {or  otherwise),  in  and 
on  board  said  vessel,  in  the  peace  of  God  and  of  the  said  United 
States,  then  and  there  being,  piratically,  feloniously,  wilfully  and  of 
their  malice  aforethought,  did  make  an  assault,  and  that  they  the 
said  with  a  certain  instrument  of  called  a  which 
he  the  said  in  his  band  then  and  there  had  and  held,  the 
said  in  and  upon  the  head,  breast  and  other  parts  of  the  body 
of  him  the  said  upon  the  high  seas,  and  on  board  the  vessel 
aforesaid,  and  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States,  within  the  admiralty  and  maritime  jurisdiction  of 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
piratically,  feloniously,  wilfully  and  of  their  malice  aforethought,  did 
strike  and  beat,  giving  to  the  said  in  and  upon  the  head,  breast 
and  other  parts  of  the  body  of  him  the  said  upon  the  high 
seas,  in  and  on  board  the  vessel  aforesaid,  several  grievous  wounds, 
and  did  then  and  there,  in  and  on  board  the  vessel  aforesaid,  on  the 
high  seas  aforesaid,  out  of  the  jurisdiction  of  any  particular  state  of  the  - 
said  United  States,  and  within  the  jurisdiction  of  this  court,  piratically, 
feloniously,  wilfully  and  of  their  malice  aforethought,  him  the  said 
cast  and  throw  from  and  out  of  the  said  vessel  into  the  sea, 
and  plunge,  sink  and  drown  him  the  said  in  the  sea  aforesaid, 
of  which  said  grievous  wounds,  casting,  throwing,  plunging,  sinking  • 
and  drowning  the  said  upon  the  high  seas  aforesaid,  out  of  the 
jurisdiction  of  any  particular  state  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  then  and  there  instantly  died. 
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And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  him  the  said  then  and  there,  upon  the  high  seas 

as  aforesaid,  and  out  of  the  jurisdiction  of  any  particular  state, 
piratically,  feloniously,  wilfully  and  of  their  malice  aforethought,  did 
kill  and  murder,  against  the  peace  and  dignity  of  the  said  United 
States  of  America,  and  against  the  form  of  the  statute  of  the  said 
United  States  in  such  case  made  and  provided. 

Eleventh  count 

{Same  as  tenth  county  inserting  the  name  of  one  only  o/theper^ 
sons  engaged,  as  principal,  with  the  others  as  accomplices,  making 
the  proper  variations). 

Last  count 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  the  Southern  District  of  New  York  {or  otherwise),  in  the 
Second  Circuit,  is  the  district  and  circuit  in  which  the  said 
was  first  apprehended  for  the  said  offence. 

Murder  on  the  high  seas,  by  striking  tvith  a  handspike.  {With  com- 
mencement  and  conclusion  as  adopted  in  the  federal  courts  of  Penn* 
syhanid).{r) 

In  the  Circuit  Court  of  the  United  States  of  America  in  and  for 
the  Eastern  District  of  Pennsylvania,  of  Sessions,  in  the  year, 

&c. 

Eastern  District  of  Pennsylvania,  to  wit : 

The  grand  inquest  of  the  United  States  of  America,  inquiring  for 
the  eastern  district  of  Pennsylvania,  upon  their  oaths  and  atiirmations 
respectively  do  present,  that  A.  B.,  late  of  the  district  aforesaid,  one 
of  the  crew  of  an  American  vessel,  to  wit,  the  barque  Active,  not  hav- 
ing the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigations  of  the  devil,  on  the  day  of  in  the  year, 

&c.,  on  the  high  seas,  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  to  wit,  at  the  district  aforesaid,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  in  and  upon  one  C.  D., 
being  the  second  mate  of  the  said  vessel,  piratically,  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  make  an  assault;  and  that 
the  said  A.  B.,  with  a  certain  handspike  of  the  value  of  ten  cents, 
which  he,  the  said  A.  B.  in  both  his  hands  then  and  there  had  and 
held,  him  the  said  C.  D.  in  and  upon  the  right  side  of  the  head  of 
him  the  said  C.  D.,  did  strike  and  beat,  giving  the  said  C.  D.,  then 
and  there,  with  the  handspike  aforesaid,  in  and  upon  the  right  side  of 
the  head  of  him,  the  said  C.  D.,  one  mortal  wound  and  fracture,  of 
'  the  length  of  five  inches  and  of  the  depth  of  two  inches,  of  which  said 
mortal  wound  and  fracture  the  said  C.  D.  then  and  there  instantly 
died.  And  so  the  grand  inquest  aforesaid,  upon  their  oaths  and  affir- 
mations aforesaid,  do  say,  that  the  said  A.  B.  the  said  C.  D.  in  man- 
ner and  form  aforesaid,  piratically,  feloniously,  wilfully  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary  to  the  form  of  the 

(r)  Lewis*  C.  L.  644;  see  U.  S.  o.  Moran,  Phil.  April  Sess.  1837,  where  Judge  Hoplcin- 
son  sastained  a  capital  eooTictlon  upon  an  indictment  posaessing  the  same  genial  features 
as  the  present. 
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act  of  congress  in  such  case  made  and  pro  vided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 

And  the  grand  jury  aforesaid,  inquiring  as  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present,  that  after  the 
commission  of  the  said  crime  on  the  high  seas,  and  within  the  juris- 
diction of  this  court,  the  said  A.  B.  was  first  brought,  to  wit,  on  or 
about  the  day  of  in  the  year,  &c.,  into  the  said  eastern 

district  of  Pennsylvania. 

Striking  with  a  glass  bottle  on  the  forehead,  on  board  an  American  ves- 
sel in  a  foreign  jurisdiction.  {Irith  commencement  and  conclusion  as 
adopted  in  thefoderal  courts  tf  Massachusetts).{s) 

The  jurors  of  the  said  United  States  within  and  for  the  said 
district,  upon  their  oath  present,  that  F.  M.,  late  of  Boston,  in  said 
district,  mariner,  on  the  day  of  in  the  year,  &c.,  in  and 

on*  board  of  the  barque  Eliza,  then  lying  within  the  jurisdiction 
of  a  foreign  state  or  sovereign,  to  wit,  at  one  of  the  islands  called  the 
Navigators'  Islands,  in  the  South  Pacific,  the  said  barque  then  and 
there  being  a  ship  or  vessel  of  the  United  States,  belonging  to  certain 
citizens  of  the  United  States,  whose  names  are  to  the  jurors  aforesaid 
unknown,  with  force  and  arms,  in  and  upon  one  P.  M .,  feloniously 
and  wilfully  did  make  an  assault,  and  that  the  said  F.  M.,  with  a 
certain  gleiss  bottle  of  the  value  of  ten  cents,  which  he  the  said  F.  M. 
in  his  right  hand  then  and  there  held,  him  the  said  P.  M .  in  and  upon 
the  head  of  him  the  said  P.  M.,  then  and  there  feloniously  and  wilfully 
did  strike,  giving  unto  him,  tho  said  P.  M.,  then  and  there,  with  the  said 
glass  bottle,  by  the  stroke  aforesaid,  in  the  manner  aforesaid,  and  upon 
the  head  of  him  the  said  P.  M.,  one  mortal  wound,  of  the  depth  of 
one  inch  and  of  the  length  of  one  inch,  of  which  said  mortal  wound 
he  the  said  P.  M.,  on  and  from  the  day  of  aforesaid, 

until  the  day  of  on  board  said  barque,  then  lying  at  the 

said  island,  did  languish,  and  languishing  did  live ;  on  which  said 
day  of  aforesaid,  the  said  P.  M.  on  the  high  seas  (the 

said  barque  having  then  left  the  said  island),  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  said  United  States,  of  the  said  mortal 
wound  died.  And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say,  that  the  said  F.  M.  the  said  P.  M.  in  manner  and  form  aforesaid 
feloniously  did  kill  and  slay,  against  the  peace  and  dignity  of  the  said 
United  States,  and  contrary  to  the  form  of  the  statute  of  the  United 
States  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  afterwards,  to  wit,  on  the  day  of  in  the  year, 
&c.,  the  said  F.  M.  was  first  apprehended  in  Nantucket,  in  the  said 
district  of  Massachusetts,  which  was  the  district  in  which  the  said 
F.  M.  was  first  brought  after  the  commission  of  the  ofience  afore- 
said. 


,  (f )  This  form,  as  well  u  several  that  will  follow,  I  have  obtained  through  the  valoable 
aid  of  F.  O.  Friooe  Esq.  of  Boston. 


Digitized  by  LjOOQIC 


04  OFFEirCES  AOAIVST  THE  PERSOIT. 

Against  a  mother  for  drowning  her  child,  by  throwing  it  from  a  steam" 
boat  on  Long  Island  Sound,  (Commencement  and  conclusion  as 
adopted  in  the  federal  courts  of  Massachu8eUs).{t) 

The  jurors,  &c.y  c|p  present,  that  late  of  in  the  district 

of  M.,  wife  of  of  in  on  the  day  of  in 

the  waters  of  Long  Island  Sound,  the  same  being  an  arm  of  the  sea, 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular  state,  in  and  on  board  of 
the  steamer  M.,  the  same  then  and  there  being  an  American  ship  or 
vessel,  in  and  upon  the  female  child  of  her  the  said  the  said 

female  child  then  and  there  being  an  infant  of  tender  age,  to  wit, 
about  the  age  of  three  weeks,  whose  name  is  as  yet  uuknown  to  the 
jurors  aforesaid,  feloniously,  wilfully  and  of  her  malice  aforethought, 
did  make  an  assault,  and  that  the  said  then  and  there,  felo- 

niously, wilfully  and  of  her  malice  aforethought,  did  take  the  said 
female  child  into  both  the  hands  of  her  the  said  and  did  then 

and  there  feloniously,  wilfully  and  of  her  malice  aforethought,  cast 
and  throw  the  said  female  child  from  on  board  the  said  steamer  M. 
into  the  waters  of  the  said  Long  Island  Sound,  by  reason  of  which 
casting  and  throwing  of  the  said  female  child  into  the  waters  afore- 
said, the  said  female  child  in  the  said  Long  Island  Sound,  by  the 
waters  aforesaid  was  then  and  there  choked,  suffocated  and  drowned, 
of  which  said  choking,  suffocating  and  drowning,  the  said  female 
child  then  and  there  instantly  died.  And  the  jurors  aforesaid,  on  * 
their  oath  aforesaid,  do  say,  that  the  said  the  said  female  child» 

in  the  said  arm  of  the  sea,  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  without  the  j.urisdiction  of  any  par- 
ticular state,  in  the  manner  and  by  the  means  aforesaid,  feloniously, 
wilfully  and  of  her  malice  aforethought,  did  kill  and  murder,  against 
the  peace  and  dignity  of  the  said  United  States,  and  contrary  to  the 
form,  &c. 

Second  count     Omitting  averment  of  relationship,  and  charging  the 
sex  to  be  unknown. 

And  the  jurors,  &c.,  further  present,  that  late  of  in  the 

district  of  M.,  wife  of  of  in   .  on  the  day  of 

in  the  waters  of  the  Long  Island  Sound,  the  same  being  an 
arm  of  the  sea,  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  out  of  the  jurisdiction  of  any  particular  state,  in 
and  on  board  of  the  steamer  M.,  the  same  then  and  there  being  an 
American  ship  or  vessel,  in  and  upon  a  certain  child,  the  said  child 
then  and  there  being  an  infant  of  tender  age,  to  wit,  under  the  age  of 
one  year,  whose  name  and  sex  are  unknown  to  the  jurors  aforesaid, 
feloniously,  wilfully  and  of  her  malice  aforethought,  did  make  an 
assault;  and  that  the  said  then  and  there  feloniously,  wilfully 

and  of  her  malice  aforethought,  did  take  the  said  child  into  both  the 
hands  of  her  the  said  and  did  then  and  there  feloniously,  wil- 

fully and  of  her  malice  aforethought,  cast  and  throw  the  said  child 
from  on  board  the  said  steamer  M.  into  the  waters  of  said  Long  Island 

(0  See  U.  S.  V.  Heimn,  7  Best  L.  R.  361 ;  Wh.  C.  L.  335. 
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Sound,  by  reason  of  which  casting  or  throwing  of  the  said  child  into 
the  waters  aforesaid,  the  said  child,  in  the  said  Long  Island  Sound, 
by  the  waters  aforesaid,  was  then  and  there  choked,  suffocated  and 
drowned,  of  which  said  choking,  suffocating  and  drowning,  the  said 
child  then  and  there  instantly  died.  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  say,  that  the  said  the  said  child  on  the 

said  arm  of  the  sea,  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  and  without  the  jurisdiction  of  any  particular 
state,  in  the  manner  and  by  the  means  aforesaid,  feloniously,  wilfully 
and  of  her  malice  aforethought  did  kill  and  murder,  against  the  peace 
and  dignity  of  the  said  United  States,  and  contrary  to  the  form,  &c. 

And  the  jurors,  &c,  on,  &c.,  further  present,  that  afterwards,  to 
wit,  on  the  said  the  said  was  first  apprehended  at 

in  said  district  of  Massachusetts,  and  that,  &c. 

Murder  on  the  high  seas,  with  a  hatcheL{u) 

Southern  District  of  New  York,  ss.  The  jurors  of  the  United 
States  of  America,  within  and  for  the  district  and  circuit  aforesaid, 
on  their  oath  present,  that  of  the  City  and  County  of  New 

York,  in  the  district  and  circuit  aforesaid,  mariner,  of  the  said 

city  and  county,  mariner,  and  of  the  said  city  and  county, 

mariner,  not  having  the  fear  of  God  before  their  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  on  the  day 

of  in  the  year,  &c.,  with  force  and  arms,  upon  the  high  seas, 

out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court,  on  board  of  a 
certain  vessel,  being  a  called  the  owned  by  a  certain 

person  or  persons  whose  names  are  to  the  said  jurors  unknown,  then 
being  a  citizen  or  citizens  of  the  United  States  of  America,  in  and 
upon  one  in  the  peace  of  God  find  of  the  said  United  States, 

then  and  there  being,  on  board  the  said  called  the  on 

the  high  seas,  out  of  the  jurisdiction  of  any  particular  state,  and  with- 
in the  jurisdiction  of  this  court,  piratically,  feloniously,  wilfully  and 
of  their  malice  aforethought,  did  make  an  assault ;  and  that  the  said 
with  a  certain  instrument  of  wood  and  iron  called  a  hatchet 
{or  other  instrument)^  of  the  value  of  which  the  said 

in  his  hand  then  and  there  had  and  held,  the  said  in  and 

upon  the  head,  face,  breast  and  other  parts  of  the  body  of  him  the 
said  then  and  there  being,  on  the  high  seas,  in  the  afore- 

said, and  out  of  the  jurisdiction  of  any  particular  state,  and  within 
the  jurisdiction  of  this  court,  then  and  there  feloniously,  wilfully  and 
of  his  malice  aforethought,  did  strike,  giving  to  the  said  then 

and  there,  with  the  aforesaid,  by  such  striking  with  the 

aforesaid,  in  manner  aforesaid,  in  and  upon  the  head,  face,  breast 
and  other  parts  of  the  body  of  him  the  said  several  mortal 

strokes,  wounds  and  bruises,  to  wit,  one  mortal  wound  on  of 

(»)  On  this  indictment  the  defendants  were  convicted  in  the  Circuit  Coart  for  the 
Sotttfaera  District  of  New  YorJL  in  U.  S.  o.  Wilhelm  el  ak 
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him  the  said  of  the  length  of  inches,  and  of  the  depth  of 

inches,  one  mortal  wound  on  the  of  him  the  said 

of  the  length  of  inches,  and  of  the  depth  of  inches,  and 

one  mortal  wound  on  the  of  him  the  said  of  the  length 

of  inches,  and  of  the  depth  of  inches,  of  which  said  mor- 

tal wounds  the  said  from  the  said  day  of  in  the 

year  aforesaid,  until  the  day  of  the  same  month  (or  otherwise) 

of  in  the  year  aforesaid,  on  the  high  seas  aforesaid,  out  of  the 

jurisdiction  of  any  particular  state,  and  within  the  jurisdiction  of 
this  court,  did  languish  and  languishing  did  live;  on  whicii 
said  day  of  in  the  year  aforesaid,  the  said 

on  the  high  seas  aforesaid,  out  of  the  jurisdiction  of  any  particular 
state,  and  within  the  jurisdiction  of  this  court,  of  the  said  mortal 
wounds,  died.     And  that  the  said  and  then  and  there 

feloniously,  wilfully  and  of  their  malice  aforethought,  were  present 
aiding,  abetting,  comforting,  assisting  and  maintaining  the  said 
in  the  felony  and  murder  aforesaid,  in  manner  and  form  aforesaid,  to 
do  and  commit,  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid 
do  say,  that  the  said  {here  insert  the  names  of  all)  in  manner 

and  form  aforesaid,  piratically,  feloniously,  wilfully  and  of  their 
malice  aforethought,  the  said  did  kill  and  murder,  against  the 

peace  and  dignity  of  the  United  States  of  America,  and  the  form  of 
the  statute  of  the  said  United  States  in  such  case  made  and  provided. 

Second  count, 

{Same  as  preceding  county  inserting  the  name  of  one  other  as 
principal;  and  also,  instead  of  "  being  a  called  the 

owned  by  a  certain  person  or  persons,  whose  names  are  to  the  said 
jurors  unknown,  then  being  a  citizen  or  citizens  of  the  United  States 
of  America,"  insert  "  being  a  called  the  owned  by 

citizens  {or  a  citizen)  of  the  United  States  of  America)." 

Third  count 

{Same  as  preceding  count ^^nser ting  the  name  of  one  other  per- 
son as  principal  {if  as  many  as  three  were  engaged). 

Fourth  count 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  of  the  City  and  County  of  New  York,  in  the  district 
and  circuit  aforesaid,  mariner,  of  the  said  city  and  county,  in 
the  district  and  circuit  aforesaid,  mariner,  and  of  the  said  city 
and  county,  in  the  district  and  circuit  aforesaid,  mariner,  {if  as  many 
are  specified  in  the  complaint)^  not  having  the  fear  of  God  before 
their  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  day  of  in  the  year,  &c.,  with  force  and 
arms,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  particular 
state  of  the  said  United  States,  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction  of 
this  court,  on  board  of  a  certain  vessel  being  a  called  the 
owned  by  citizens  {or  a  citizen)  of  the  United  States  of  Ame- 
rica, in  and  upon  one  in  the  peace  of  God  and  the  said  United 
States,  then  and  there  being,  on  board  the  said  called  the 
on  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state,  within 
the  admiralty  and  maritime  jurisdiction  of  the  said  United  States  of 
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America,  and  within  the  jurisdiction  of  this  court,  piratically,  felo- 
niously, wilfully  and  of  their  malice  aforethought,  did  make  au  as- 
sault, and  that  the  said  {specify  one),  with  a  certain  instrument 
of           called  a           of  the  value  of  which  he  the  said 
then  and  there,  in  his             hand  had  and  held,  and  the  said 
(specify  another),  with  a  certain  other  instrument  of  called  a 

of  the  value  of  which  he  the  said  in  his 

hand  then  and  there  had  and  held,  and  the  said  {specify 

another  if  aa  many  as  three  were  engaged),  with  a  certain  instru- 
ment of  of  the  value  of  which  ne  the  said  in  his 

hand  then  and  there  had  and  held,  the  said  in  and  upon 

the  head,  face,  breast  and  other  parts  of  the  body  of  him  the  said 

then  and  there  being  on  the  high  seas,  in  the  aforesaid, 

out  of  the  jurisdiction  of  any  particular  state,  and  within  the  juris- 
diction of  this  court,  then  and  there,  feloniously,  wilfully  and  of  their 
malice  aforethought,  did  strike,  giving  to  the  said  then  and 

there,  with  the  aforesaid,  by  such  striking,  with  the 

aforesaid,  in  manner  aforesaid,  in  and  upon  the  head,  face,  breast 
and  other  parts  of  the  body  of  him  the  said  several  mortal 

strokes  and  wounds,  to  wit,  one  mortal  stroke  and  wound  on  the 

of  him  the  said  of  the  length  of  inches,  and  of  the 

depth  of  inches,  one  mortal  stroke  and  wound  on  the 

of  him  the  said  of  the  length  of  inches,  and  of  the  depth 

of  inches,  one  mortal  stroke  and  wound  on  the  side  of  the 

breast  of  him  the  said  of  the  length  of  inches,  and  of  the 

depth  of  inches,  and  one  other  mortal  stroke  and  wound  on  the 

of  him  the  said  of  the  length  of  inches,  and  of  the 

depth  of  inches,  of  which  said  mortal  strokes  and  wounds  the 

said  from  the  said  day  of  in  the  year,  &c,  on  the 

high  seas  aforesaid,  out  of  the  jurisdiction  of  any  particular  state,  and 
within  the  jurisdiction  of  this  court,  did  languish  and  languishing  did 
live,  until  the  day  of  the  same  month  (or  otherwise)  of 

in  the  year  last  aforesaid,  on  which  said  day  of  in  the 

year  last  aforesaid,  the  said  on  the  high  seas  aforesaid,  out  of 

the  jurisdiction  of  any  particular  state,  and  within  the  jurisdiction  of 
this  court,  of  the  said  mortal  strokes  and  wounds  died. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say  that  they 
the  said  him  the  said  in  the  manner  and  by  the  means 

last  aforesaid,  on  the  high  seas,  out  of  the  jurisdiction  of  any  particu- 
lar state,  and  within  the  jurisdiction  of  this  court,  piratically,  felo- 
niously, wilfully  and  of  their  malice  aforethought,  the  said  did 
kill  and  murder,  against,  &c.,  and  against,  &c. 
Last  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  Southern  District  of  New  York,  in  the  second  circuit 
aforesaid,  is  the  district  and  circuit  in  which  the  said  offenders,  viz. 
the  said  were  first  brought  and  apprehended  for  the  said 

offences.(ut^) 

(pm)  As  a  matter  of  ooune,  where  the  partj  or  parties  have  not  been  arrested,  bat  where 
the  indictment  is  drawn  for  the  porpoee  of  issaing  a  bench  warrant,  the  count  in  conela* 
•ioft  is  not  to  be  pot  in.    Where  an  offence  has  l^en  committed  against  the  laws  of  the 
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Manslaughter  on  the  high  seas.{v) 

First  count  Drowning,  ^c,  on  a  vessel  whose  name  was  unknawnt  ^c. 

The  grand  inquest  of  the  United  States  of  America,  inquiring  in 
and  for  the  Eastern  District  of  Pennsylvania,  on  their  oaths  and  affir- 
mations respectively,  do  present,  that  A.  W.  H.,  late  of  the  district 
aforesaid,  mariner,  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
day  of  in  the  year,  &c.,  upon  the  high  seas,  within  the 

admiralty  and  maritime  jurisdiction  of  the  United  States,  and  out  of 
the  jurisdiction  of  any  particular  state,  and  within  the  jurisdiction  of 
this  court,  on  board  of  a  certain  vessel,  to  wit,  a  vessel  the  name 
whereof  is  to  the  jurors  unknown,  then  and  there  belonging  to  a 
citizen  of  the  United  States,  to  wit,  one  J.  P.  V.,  late  of  the  district 
aforesaid,  with  force  and  arms,  in  and  upon  a  person  known  and 
commonly  called  by  the  name  of  F.  A.,  in  and  on  board  of  said  ves- 
sel, in  the  peace  of  God  and  of  the  United  States  then  and  there  being, 
unlawfully  and  feloniously  did  make  an  assault;  and  that  he  the  said 
A.  W.  H.,  then  and  there  on  board  of  the  said  vegsel,  upon  the  high 
seas,  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  state,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  unlawfully  and 
feloniously  did  cast  and  throw  the  said  F.  A.  from  and  out  of  the  said 
vessel  into  the  high  seas  there,  by  means  of  which  said  casting  and 
throwing  of  him  the  said  F.  A.  from  and  out  of  the  said  vessel  into 
the  high  seas  aforesaid,  he  the  said  F,  A.,  in  and  with  the  water 
thereof,  upon  the  high  seas,  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  out  of  the  jurisdiction  of  any  par- 
ticular state,  and  within  the  jurisdiction  of  this  court,  then  and  there 
was  suffocated  and  drowned,  of  which  said  suffocation  and  drowning 
he  the  said  F.  A.  did  then  and  there  instantly  die.  And  so  the  grand 
inquest  aforesaid,  inquiring  as  aforesaid,  on  their  oaths  and  affirma- 
tions aforesaid,  do  say,  that  the  said  A.  W.  H.,  him  the  said  F.  A.  in 
ihe  manner  and  by  the  means  aforesaid,  unlawfully  and  feloniously 
did  kill,  contrary,  &c.,  and  against,  &c. 

Second  count    Same  on  a  long-boat  belonging  to  J,  P.  F.,  A'c. 

And  the  grand  inquest  aforesaid,  inquiring  as  aforesaid,  on  their 
oaths  and  affirmations  aforesaid,  do  further  present,  that  afterwards, 

tJDited  States  oF  America,  under  the  admiralty  and  maritime  jarisdiction,  in  or  near  a  fo- 
reign  port  or  place,  in  and  on  board  of  a  vessel  belonging  in  whole  or  in  part  to  a  citizen 
or  citizens  of  the  United  States  of  America  (see  act  of  congress  of  March  3d,  1825,  s.  5), 
the  indictment  should,  after  beginning  in  the  usual  way,  proceed  thus :  on  the  high  seas, 
near,  &,c.,  or,  at  a  port  or  place  within  the  jurisdiction  of  a  foreign  state  or  sovereign,  to 
wit,  (name  distinctly  the  port  or  place,  and  the  state  or  soTcreign  under  whose  jurisdiction 
it  is),  on  waters  oat  ofthe  jurisdiction  of  any  particular  state  of  the  said  United  States  of 
America,  within  the  admiralty  and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain  American  vessel,  being 
a  'called  the  belonging  in  whole  or  in  part,  to  a  certain  person  or  persons, 

whose  iMime  or  names  are  to  the  said  jurors  unknown,  then  and  still  being  a  citizen  or 
citizens  of  the  said  United  Stutes  of  America,  &.c. 

(d)  The  defendant  was  convicted  under  this  indictment,  and  was  sentenced  to  a  small 
punishment,  but  was  aflcrwards  pardoned  by  the  president  The  case  was  of  great  sin- 
.(rularity,  involving  the  question,  whether  a  mariner  in  a  cotie  of  extreme  necessity,  is  jus- 
tified in  throwing  overboard  a  passenger  from  a  boat  unable  to  hold  the  two;  see  Wh.  C. 
L.  261. 
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to  wit,  on  the  day  and  year  aforesaid,  the  said  A.  W.  H.,  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigations  of  the  devil,  upon  the  high  seas,  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction 
of  any  particular  state,  and  within  the  jurisdiction  of  this  court,  on 
board  of  a  certain  vessel,  to  wit,  the  long-boat  of  the  ship  W.  B.,  then 
and  there  belonging  to  a  citizen  of  the  United  Slates,  to  wit,  one  J,  P. 
v.,  late  of  the  district  aforesaid,  with  force  and  arms,  in  and  upon  a 
person  known  and  commonly  called  by  the  name  of  F.  A.,  in  and 
board  of  said  vessel  in  the  peace  of  God  and  of  the  United  States  then 
and  there  being,  unlawfully  and  feloniously  did  make  an  assault ;  and 
that  he  the  said  A.  W.  H.  then  and  there,  on  board  of  the  said  vessel 
upon  the  high  seas,  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  out  of  the  jurisdiction  of  any  particular  state, 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms,  unlaw- 
fully and  feloniously  did  cast  and  throw  the  said  F.  A.  from  and  out 
of  the  said  vessel  into  the  high  seas,  by  means  of  which  said  casting 
and  throwing  of  him  the  said  F,  A.,  from  and  out  of  the  said  vessel 
into  the  high  seas  aforesaid,  he  the  said  F.  A.,  in  and  with  the  waters 
thereof,  upon  the  high  seas  aforesaid,  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of 
any  particular  state,  and  within  the  jurisdiction  of  this  court,  then  and 
there  was  suffocated  and  drowned,  of  which  said  suffocation  and 
drowning  he  the  said  F.  A.  did  then  and  there  instantly  die.  And 
so,  &c.  {as  in  first  cmmt). 

Final  count.  And  the  grand  inquest  aforesaid,  inquiring  as  afore- 
said, on  their  oaths  and  affirmations  aforesaid,  do  further  present,  that 
after  the  commission  of  the  crimes  so  as  aforesaid  committed  on  the 
high  seas,  and  out  of  the  jurisdiction  of  any  particular  state,  to  wit^  on 
the  day  of  the  said  A.  W.  H.,  the  offender  aforesaid, 

was  apprehended  in  the  Eastern  District  of  Pennsylvania. 


Misdemeanor  in  concealing  death  of  bastard  child  by  casting  it  in  a 
loelly  under  the  Pennsylvania  statute,{w) 

And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  afore- 
said, do  further  present,  that  the  said  R.  P.,  on  the  said  day  of 

(w)  It  i«  not  neoeasarj  to  set  forth  in  what  manner  or  hj  what  arts  the  mother  endea- 
Toared  to  eonoeal  the  death  of  the  child;  Boyle  v.  Com.,  3  S.  A^  R.  40.  It  is  a  fatal  objec 
jectioQ  that  an  indictment  for  concealing  the  death,  does  not  directly  aver  the  death  of  the 
child.  It  is  not  sufficient  to  aver  tliat  the  defendant  **  did  endeavour  privately  to  conceal 
the  death  of  the  said  female  bastard  child;'*  Douglas  o.  Com.,  8  Watts  535 ;  Com.  v.  Clark, 
2  Ash.  105.  Whether  the  child  be  bom  dead  or  alive  would  seem  to  be  immaterial ; 
Douglas  V.  Com.,  8  Watts  535,  Rogers  J.;  see  R.  v.  Coxhead,  I  C.  &  K.  623.  The  con- 
cealment is  not  conclusive  evidence  of  the  fact,  unless  the  circumstances  attending  it  are 
sufficient  to  satisfy  the  jury  that  the  moUier  did  wilfully  and  maliciously  destroy  the  child ; 
Peona.  v.  M*Kee,  Add.  3. 

Under  the  North  Carolina  act  against  the  mother,  for  concealing  the  birth  of  her  bastard 
child,  it  is  said  that  it  is  not  incumbent  on  the  prosecution  to  show  that  the  child  was  born 
alive,  but  the  burthen  of  showing  the  contrary  is  on  the  part  of  the  accused ;  (see  R«  e.  Doug- 
las,  1  Mood.  C.C.462);  and  that  the  corpus  delicti  is  concealing  the  death  of  a  being  upon 
whom  the  crime  of  murder  would  have  been  committed ;  and,  therefore,  if  the  child  be 
bom  dead,  coneealraent  is  not  an  offence  against  the  statute ;  State  o.  Joiner,  4  Hawks  35Q. 
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in  the  year  aforesaid,  being  big  with  a  male  child,  the  same 
day  and  year,  in  the  county  aforesaid,  by  the  providence  of  God  did 
bring  forth  the  said  child  of  the  body  of  her  the  said  R.,  alone  and  in 
secret,  which  said  male  child  if  it  were  bom  alive  would  by  the  laws 
of  this  commonwealth  be  a  bastard,  and  that  the  said  R.  afterwards, 
to  wit,  on  the  day  of  in  the  year  aforesaid,  as  soon  as 

the  said  male  child  was  bom,  did  endeavour  privately  to  conceal  the 
death  of  the  said  child,  and  did  take  the  said  child  into  both  the  hands 
of  her  the  said  R.,  and  did  then  and  there  wilfully  and  privately  cast 
and  throw  the  said  child  into  and  down  the  well  of  a  certain  privy 
there  situate,  so  that  it  might  not  come  to  light,  whether  the  said 
child  was  born  dead  or  alive,  or  whether  it  were  murdered  or  not, 
contrary,  &c.,  and  against,  &c. 

Same  where  means  of  concealment  are  not  stated.{z) 

That  J.  B.,  late  of  the  county  aforesaid,  spinster,  on,  &c.,  at,  &c., 
being  big  with  a  certain  female  infant,  the  same  day  and  year,  at  the 
county  aforesaid,  did  bring  forth  the  said  infant  of  the  body  of  her  the 
said  A.,  alone  and  in  secret,  which  same  infant,  so  being  brought 
forth  alive,  was  by  the  laws  of  this  commonwealth  a  bastard ;  and 
that  the  said  S.  B.  afterwards,  to  wit,  the  same  day  and  year  afore- 
said (the  said  female  infant  having  on  the  day  and  year  last  aforesaid, 
at  the  township  and  county  aforesaid,  died)  did  endeavour  privately 
to  conceal  the  death  of  the  said  female  infant,  so  that  it  might  not 
come  to  light  whether  the  said  female  infant  was  born  dead  or  alive, 
or  whether  the  said  female  infant  was  murdered  or  not,  contrary,  &c. 
and  against,  &c. 

A  mother  having  caused  the  body  of  her  child  to  be  buried  privately,  her  object  being  to 
conceal  its  birth,  it  was  held,  an<kr  the  8tat43  Geo.  III.  c.  58,  and  9  Geo.  IV.  c.  31,  s.  14, 
from  which  the  American  acts  differ  but  little,  that  the  fact  of  her  having  previoaslj  ac- 
knowledged the  birth  to  several  persons,  did  not  prevent  her  conviction  of  the  concealment ; 
R.  V.  Doufflas,  1  Mood.  C.  Cp  462.  Where  the  woman  was  delivered  of  a  child,  the  dead 
body  of  which  was  found  in  a  bed  amongst  the  feathers,  but  there  was  no  evidence  to  show 
who  put  it  there,  and  it  appeared  that  the  mother  had  sent  for  a  surgeon  at  the  time  of  her 
confinement,  and  had  prepared  child*s  clothes,  the  judge  directed  an  acquittal  of  the  charge 
for  endeavouring  to  conceal  the  birth ;  R.  v,  Higley,  4  C.  &  P.  366.  Where  a  woman, 
delivered  of  a  seven  months'  child,  threw  it  down  the  privy,  and  it  appeared  that  another 
woman,  charged  as  an  accomplice,  knew  of  the  birth;  upon  an  indictment  for  murder 
against  the  two,  the  jury  found  the  mother  guilty  of  the  concealment;  and  the  point  being 
saved  upon  a  doubt,  whether  it  was  a  case  within  the  stat.  43  Geo.  III.  c.  58,  as  a  second 
person  knew  of  the  birth,  the  judges  held  that  the  act  of  throwing  the  child  down  the  privy 
was  evidence  of  the  endeavour  to  conceal  the  birth,  and  that  the  conviction  was  right ;  R. 
V.  Cornwall,  R.  6l  R.  336.  An  indictment  on  stat.  9  Geo.  IV.  c.  31,  s.  14,  for  endeavour- 
inor  to  conceal  tlie  birth  of  a  dead  child,  need  not  state  whether  the  cliild  died  before,  at  or 
afler  its  birth ;  Reg.  v.  Cozhead,  1  C.  &.  K.  633.  An  indictment  which  charged  that 
the  defendant  did  cast  and  throw  the  dead  body  of  the  child  into  soil  in  a  certain  privy, 
**  and  did  thereby,  then  and  there,  unlawfully  dispose  of  the  dead  body  of  the  said  child, 
and  endeavour  to  conceal  the  birth  thereof,**  sufficiently  charges  the  endeavour  to  endea- 
vour to  conceal  the  birth,  as  the  word  **  thereby**  applies  to  the  endeavour,  as  well  as  to  the 
disposing  of  the  dead  body ;  R.  v,  Douglas,  1  Mood.  C.  C.  462. 

By  the  act  of  22d  April,  1794  (Purd.  532),  the  rrand  jury  may  join  a  count  for  murder 
with  a  count  fot-  concealment    For  forms  for  ^  l\f urder'*  in  such  cases,  see  anUt  77-8-9. 

(«)  See  Boyle  v.  Com.,  2  S.  &  R.  40,  where  this  count  was  sustained.  The  usual  form, 
however,  is  to  charge  the  offence  as  a  **  child,*'  and  not  an  **  infant,"  and  I  would  add 
another  count  so  stating  it,  notwithstanding  the  sanction  by  the  Supreme  Court  of  the  form 
in  the  text 
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Endeavour  to  ccnceal  the  birth  of  dead  child^  under  the  English  sta- 
UUe.{y) 

That  A.  C.y  late  of,  Ac.,  on,  &C.9  at,  &C.9  being  big  with  a  certain 
female  child,  afterwards,  to  wit,  on  the  same  day  and  in  the  year 
aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid,  of  the  said 
child  was  delivered. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  A.  C.  afterwards,  to  wit,  on  the  same  day,  and  in 
the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  with  both  her  hands  unlawfully  did  cast  and  throw 
the  dead  body  of  the  said  child  into  and  amongst  the  soil,  waters  and 
filth  then  being  in  a  certain  privy  there,  and  did  thereby  then  and 
there  unlawfully  dispose  of  the  dead  body  of  the  said  child,  and  en- 
deavour to  conceal  the  birth  thereof,  against,  &c.,  and  against,  &c. 


CHAPTER  II. 

BAPE. 

General  Farm. 

That  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  labourer, 
on  the  day  of  &c.,  with  force  and  arms,(a)  at  the  parish 

aforesaid,  in  the  county  aforesaid,  in  and  upon  one  A.  N.(d)  in  the 
peace  of  God  and  the  said  state  then  and  there  being,  violently  and 
feloniously  did  make  an  assault,(c)  and  her  the  said  A.  N.  then  and 
there  forcibly  and  against  her  vri\\{d)  feloniously  did  ravish  and  car- 
nally know;(£)  against,  &c.  {Conclude  as  in  book  1,  chapter  3. 
•3dd  a  count  for  assault  with  intent  to  ravish).{/) 

(y)  R.  V,  Cozhead,  1  C.  &  K.  623. 

(a)  These  words  are  surplusage;  see  ante,  p.  9. 

(6)  It  is  not  necessary  to  aver  A.  N.  to  have  been  a  woman ;  State  o.  Farmer,  4  Iredell 
224 ;  nor  that  she  was  over  the  age  limited  by  the  statute  for  infancy ;  ib, 

(c)  An  indictment  charging  that  the  defendant  in  and  upon  A.  B.,  ^  feloniously  and 
violently  did  make  (omitting  the  words  *  an  assanlt*),  and  her  the  said  A.  B.  then  and 
there,  against  her  will,  violently  and  feloniously  did  ravish  and  carnally  know,*'  &c.,  was 
held  sufficient  in  arrest  of  judgment;  Reg.  v,  Allen,  1  Mood.  C.  C.  179 ;  9  C.  &.  P.  521. 

(<2)  Though  these  words  used  to  be  considered  essential.  State  v.  Jim,  1  Dev.  142,  yet 
it  has  been  held  that  the  clause  might  be  supplied  by  '*  feloniously  did  ravish  and  carnally 
know  her  ;**  Harman  o.  Com.,  12  S.  &  R.  69 ;  Com.  v.  Bennett,  2  Va.  Cases  235. 

(e)  The  omission  of  the  "  camaliier  cognozit'*^  makes  the  indictment  bad  on  demurrer, 
but,  as  it  seems,  not  after  verdict,  under  Sie  late  English  statute  of  jeofails ;  R.  v,  Warren, 
1  Ross.  686. 

A  general  oonviction  of  defendant,  charged  both  as  principal  in  the  first  degree,  and  as 

9* 
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CHAPTER  III. 

80D0MT.(a) 

That  A.  B,,  on,  &c.,  at,  &c.,  in  and  upon  T.  L.,  then  and  there 
being,  feloniously  did  make  an  assault,  and  then  and  there  felo- 
niously, wickedly,  diabolically  and  against  the  order  of  nature,  had  a 
venereal  affair  with  the  said  T.  L.,  and  then  and  there  carnally  knew 
the  said  T.  L.,  and  then  and  there  feloniously,  wickedly  and  dia- 
bolically, and  against  the  order  of  nature,  with  the  said  T.  L.  did 
commit  and  perpetrate  that  detestable  and  abominable  crime^of  bug- 
gery(d)  (not  to  be  named  among  christians),  to  the  great  displeasure 
of  Almighty  God,  to  the  great  scandal  of  all  human  kind,  against,  &c. 
{Conclude  aa  in  book  1,  chap.  3). 


CHAPTER  IV. 

MATHEM. 

Indictment  on  Coventrt/  AcU  22  and  23  Car.  2,  c.  1,  for  felony  by  slit- 
ting a  nose^  and  against  the  aider  and  abeitor,{a) 

That  J.  W.,  late  of,  &c.,  labourer,  and  A.  C,  late  of,  &c.,  esq.,  on, 
&c.,  contriving  and  intending  one  E.  C,  to  maim  and  disfigure,(6)  at, 
&c.,  with  force  and  arms,  in  and  upon  the  said  E.  C,  in  the  peace  of 

an  aider  and  abettor  of  other  men  in  rape,  is  valid  on  the  connt  charging  him  as  principal. 
And  on  such  an  indictment,  evidence  may  be  given  of  several  rapes  on  the  same  woman, 
at  the  same  time,  by  the  defendant  and  other  men,  each  assisting  the  other  in  turn,  with- 
out  putting  the  prosecotor  to  elect  on  which  count  to  proceed ;  R.  v,  Folkes,  1  Mood.  C.  C. 
344 ;  R.  V.  Gray,  7  C.  &  P.  164. 

An  indictment  is  good  which  charges  that  A.  committed  a  rape,  and  that  B.  was  pre- 
sent  aiding  and  abetting  him  in  the  commission  of  the  felony ;  for  the  party  aiding  may 
be  charged  either  as  he  was  in  law,  a  principal  in  the  first  degree,  or  as  he  was  in  fact,  a 
principd  in  the  second  degree ;  R.  v.  Crisbam,  C.  &  M.  187. 

( f)  See  ante,  p.  13,  as  to  the  propriety  of  such  a  joinder. 

(a)  Stark.  C.  P.  434 

(b)  This  word  is  essential;  Co.  Ent  351 ;  Fost  424;  3  Ins.  59. 

{a)  Chit  C.  L.  vol.  3,  786.  Though  mayhem  is  still  an  offence  at  common  law,  and  as 
euch  is  the  subject  of  prosecutions  in  England,  there  are  few  precedents  of  indictments 
for  it  as  a  common  law  offence.  This  form  was  taken  by  Mr.  Chitty  (3  C.  L.  7t?6), 
frcMn  tbe  Cro.  C.  C.  264,  In  the  United  States,  however,  so  far  as  the  ground  is  unoccu- 
pied  by  statute,  the  common  law  remedy  remains,  and  mayhem  may  still  be  treated  as 
a  common  law  offence. 

{b)  The  intent  as  thus  laid  ia  necessary ;  1  East  P.  C.  402 ;  see  ante,  p.  11. 
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Gad  and  the  said  state,  then  and  there  being,  on  purpose,(c)  and  on 
{or  «  of  their")  malice  aforelhought,(c)  and  by  lying  in  wait,  unlaw- 
fully and  feloniou8l7(£f )  did  make  an  assault,  and  the  said  J.  W.,  with 
a  certain  iron  bill  of  the  value  of  one  penny,  which  he  the  said  J. 
W.  in  his  right  band  then  and  there  had  and  held,(e)  the  nose  of  the 
said  E.  C,  on  purpose,  and  of  his  malice  aforethought,  and  by  lying 
in  wait,  then  and  there  unlawfully  and  feloniously (/)  did  slit(^)  with 
intention,  the  said  E.  C,  in  so  doing,  in  manner  aforesaid,  to  maim 
and  disfigure,  and  that  the  aforesaid  A.  C,  at  the  time  the  aforesaid 
felony  by  the  said  J.  W.,  in  manner  and  form  aforesaid,  was  done 
and  committed,  to  wit,  on  the  said,  &c.,  at,  &c.,  with  force  and  arms, 
on  purpose,  and  of  his  malice  aforethought,  and  by  lying  in  wait, 
unlawfully  and  feloniously  was  present  {knotoing  of  and  privy  to 
the  said  felony ^{h)  aiding  and  abetting  the  said  J.  W.,  in  the  felony 
aforesaid,  in  manner  and  form  aforesaid  done  and  committed.  And 
so  the  jurors,  &c.,  do  say,(z)  that  the  said  J.  W.  and  A.  C,  on  the 
said,  &c.,  at,  &c.,  aforesaid,  with  force  and  arms,  on  purpose,  and  of 
their  malice  aforethought,  and  by  lying  in  wait,  the  felony  aforesaid, 
in  form  aforesaid,  unlawfully  and  feloniously  did  do  and  commit, 
and  each  of  them  did  do  and  commit,  against,  &c.,  and  against,  &c. 

Mayhem  by  slitting  the  nose,  under  the  Massachusetts  statute.{j) 

That  A.  B.,  of  &c.,  on  with  force  and  arms,  at  in  the 

county  aforesaid,  contriving  and  intending  one  C.  D.  to  maim  and  dis- 
figure, in  and  upon  the  said  C.  D.,  in  the  peace  of  said  common- 
wealth then  and  there  being,  with  set  purpose  and  aforethought 
malice,  and  with  intention  him  the  said  C.  D.  to  maim  and  disfigure, 
unlawfully  and  maliciously(A;)  did  make  an  assault ;  and  that  he  the 

(e)  The  omiBsion  of  these  words  would  be  unsafe ;  1  East  P.  C.  402 ;  Peniuu  «.  M*Bin>ie, 
Add.  R.  2a 

(if)  This  is  requisite ;  Hawk.  b.  2,  c.  23,  s.  18 ;  Chit  C.  L.  786,  787 ;  see  poit,  note/. 

(e)  The  same  precision  necessary  as  in  murder ;  Hawk.  b.  2,  c.  23,  s.  79. 

(/)  In  England,  3  Chit  C.  L.  786,  and  in  Pennsylvania,  po«<,  {i.  104,  the  practice  is  to 
charge  the  oronce  as  a  felony ;  but  in  xM assachusetts  and  Alabama  it  is  treated  as  a  misde- 
meanor. 

**  Every  indictment  for  maiming,**  says  Mr.  Chitty,  3  C.  L.  787,  **  though  at  common 
law,  must  charge  the  offence  to  have  been  done  feloniously,  because  the  defendant 
was  formerly  punished  with  loss  of  member ;  Hawk.  b.  2,  c.  23,  s.  18.  The  term  mO' 
heimavit  was  always  essential  formerly,  as  the  word  maim  is  at  present ;  i6.  s.  17 ;  Com. 
V.  Newell,  7  Mass.  R.  245.  The  wound  should  be  set  forth  with  the  same  degree  of 
precision  as  in  cases  of  murder;  and  a  similar  conclusion  must  be  drawn,  that  $o 
the  defendant  did  fdoniously  maim,  &c^  though  this  will  not  supply  the  omission  of  either 
of  these  words  in  the  previous  description  of  the  violence ;  1  East  P.  C<  402.  In  case  of 
indictment  on  the  statute  of  Charles,  its  language  must  be  accurately  followed  ;  so  that  the 
expressions  on  purpose,  of  malice  aforethought,  and  by  lying  in  wait,  as  well  as  the  allega- 
tion that  the  act  was  done  toith  intent  to  maim  and  disfigure,  are  material;  ib.;  Penoa.  v, 
M'fiirnie,  Add.  R.  28. 

(g)  The  wound  should  be  laid  with  the  same  precision  as  in  murder ;  3  Chit  C.  L.  786. 

(A)  The  words  of  the  statute. 

(i)  This  conclusion  is  necessary ;  1  East  P.  C.  402 ;  Chit  C.  L.  786,  787. 

ij)  Davis'  Prec  167 ;  see  a  precedent  in  3  Chit  787,  on  the  Coventry  Act,  22  and  23  Car. 
II.  c.  1,  and  also  6th  ed.  of  Cro.  C.  C.  p.  430. 

(k)  The  vrord  feloniously  is  used  in  the  English  precedents  as  well  as  in  those  in  Penn. 
sylvania,  as  will  be  presently  seen,  but  in  chansfcd  for  maliciously  in  this,  upon  the  authority 
of  Com.  V.  Newalt  et  aL,  7  Mass.  R.  245.    •\This  form,"  says  Mr.  Davis,  »  will  answer  tor 
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said  A.  B.,  with  a  certain  iron  bill  of  the  value  of  five  cents,(/) 
which  he  the  said  A.  B.y  in  his  right  hand  then  and  there  had  and 
held)  the  nose  of  him  the  said  C.  D.,  with  set  purpose  and  afore- 
thought malice^  then  and  there,  unlawfully  and  maliciously  did  slit, 
with  intention  the  said  C.  D.,  in  so  doing,  in  manner  aforesaid,  to 
maim  and  disfigure ;  against,  &c.,  and  contrary,  &c. 

Mayhem  by  cutting  out  one  of  the  testicles,  under  the  Pennsylvania  sta- 
tute, {m) 

That  negro  T.,  late  of  the  said  county,  yeoman,  on  the  second  day 
of  May,  A.  D.  one  thousand  eight  hundred  and  six,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,' contriving  and  in- 
tending one  T.  W.  to  maim  and  disfigure,  with  force  and  arms,  in 
and  upon  the  said  T.  W.,  in  the  peace  of  God  and  the  commonwealth 
then  and  there  being,  feloniously,  voluntarily  and  maliciously  did  make 
an  assault ;  and  the  said  negro  T.,  with  a  certain  knife  of  the  value 
of  ten  cents,  which  he  the  said  negro  T.,  in  his  right  hand  then  and 
there  had  and  held,  on  purpose,  and  of  his  malice  aforethought,  then 
and  there,  unlawfully,  voluntarily,  maliciously  and  feloniously  did 
cut  out,  mutilate  and  destroy  one  of  the  testicles,  to  wit,  the  left  tes- 
ticle of  him  the  said  T.  W.,  with  intention,  him  the  said  T.  W.,  in  so 
doing,  in  manner  aforesaid,  to  maim  and  disfigure ;  and  so  the  jurors 
aforesaid,  upon  their  oaths,  &c.,  aforesaid,  do  say  that  the  said  negro 
T.,  on  the  said  day  of  in  the  year  aforesaid,  at  the  county 

aforesaid,  with  force  and  arms,  on  purpose,  and  of  his  malice  afore- 
thought, the  ofilBnce  aforesaid,  in  manner  and  form  aforesaid,  did  do 
and  commit,  contrary  &c.,  and  against,  &c.(n) 


all  the  other  species  of  mayhem  mentioned  in  the  section  of  the  statate  on  which  this  pre- 
cedent is  drawn.  All  persons  present  aiding  and  abetting  may  be  charged  as  principaU. 
If  not  present,  but  acceBsaries  before  the  fact,  they  may  be  charged  as  such;"  see  3  Chit. 
787. 

(I)  See  as  to  the  necessity  of  this  averment,  ante,  p.  44. 

(m)  The  defendant  was  convicted  in  1806,  under  this  indictment,  in  the  Philadelphia 
Quarter  Sessions. 

(n)  In  an  early  indictment  in  Pennsylvania,  Resp.  v.  Langcake,  1  Yeates  415,  the  6r8t 
count  stated,  that  Langcake  contriving  and  intending  Jonathan  Carmalt,  a  citizen  of  Penn- 
sylvania, to  maim  and  disfigure,  with  force  and  arms,  &.C.,  on  purpose  and  of  his  malice 
aforethought,  and  by  lying  in  wait,  on  the  13th  August,  1794,  at,  &c.,  unlawfully  and  felo- 
niously did  make  an  assault  on  the  said  Jonathan  with  a  cart-whip,  of  the  value  of  It., 
and  the  right  eye  of  the  said  Jonathan  then  and  there  did  strike  and  put  out,  with  an  intent 
in  BO  doing  to  maim  and  disfigure  him,  against  the  act  of  assembly,  Slc,  and  that  Hook 
was  then  and  there  present,  aiding  and  abetting  the  fact,  &c.,  against  the  act,  &.c. 

The  second  count  was  grounded  on  the  latter  part  of  the  6lh  sect,  of  the  act  of  22d 
April,  1794  (p.  601),  and  pursued  the  words  of  the  first  count,  leaving  out  the  words  **and 
by  lying  in  wait,**  and  charging  the  fact  to  have  been  done  **  voluntarily  and  maliciously 
and  of  purpose,*'  both  against  the  principal  and  accessary. 

The  third  count  stated,  that  Langcake  and  Hook,  contriving  to  maim  and  disfigure 
Jonathan  Carmalt,  in  the  peace  of  God  and  of  the  commonwealth  then  and  there  being, 
the  said  Langcake  on  the  13th  August,  1794,  at,  &c.,  voluntarily,  wickedly,  maliciously, 
unlawfully  and  feloniously  did  assault  the  said  Jonathan,  and  him  with  a  cart-whip,  which 
he  in  his  right  hand  had  and  held,  the  right  eye  of  the  said  Jonathan,  then  and  there  vo. 
luntarily,  &.C.,  did  strike  and  put  out,  with  intent  in  su  doing  to  maim  and  disfigure  him, 
and  that  Hook,  at  the  time  of  the  felony  by  Langcake  done  and  committed  voluntarily, 
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Against  principal  in  first  and  second  degree  for  mayhem  in  biting  off' 
an  ear^  under  the  statute  of  Alabama.{p) 

That  W.  M.,  on,  &c.,  at,  &c.,  in  and  upon  one  W.  E.  W.,  in  the 

Slc^  wu  present  aiding  and  abetting  the  said  Langcake  in  the  felony  aforesaid,  &«.,  oon- 
dnding  as  in  mayhem  at  common  law,  against  the  peace,  &.c 

■^Tbe  fint  clause  of  our  act  of  assembly  of  22d  April,  17d4,  s.  6,  is  borrowed  from  the 
words  of  the  British  statnte  of  23  and  23  Car.  II.  c.  1,  s.  7.  It  pursues  the  same  language, 
except  that  our  act  particularly  enumerates  the  cutting  off  ^  Uie  ear,"  and  mildly  varies 
the  mode  of  punishment  Under  that  statute,  commonly  called  the  Coventry  Act  it,  has 
been  adjudged  not  necessary  that  either  the  malice  aforethought,  or  lying  in  wait,  should 
be  expressly  proved  to  be  on  purpose  to  maim  or  disfigure ;  Leach's  case  193 ;  Tickner*s 
case.  And  also  that  he  who  intends  to  do  this  kind  of  mischief  to  another,  and  hy  deli- 
heraUly  waUking  an  mortunUy^  carries  that  intention  into  execution,  may  be  said  to  lU 
in  iMtt  on  purpoBe  ;  ib,  194 ;  Mills*  case. 

**  Under  the  first  clause  of  the  act  of  assembly,  no  intent  to  maim  or  disfigure  in  a  par- 
ticular  manner  is  neoessary,  and  therefore  on  the  first  count  in  the  indictment,  if  the 
general  intent  is  established  to  the  satisfiiction  of  the  jury,  their  next  material  inquiries 
will  be,  as  to  the  malice  and  lying  in  wait,  whetlier  the  same  has  been  proved,  or  can  fairly 
be  inferred  fit>m  all  the  circumstances  which  have  been  disclosed  in  evidence. 

^  The  second  clause  of  the  6th  section  of  the  act  goes  further  than  the  Coventry  Act,  and 
was  evidently  introduced  to  prevent  the  infiimous  practice  of  gouging.  The  words  are 
"Very  comprehensive,  and  extend  to  pulling  out  or  putting  out  the  ^ye,  while  fighting  or 
otherwise.  But  we  hold  it  necessary,  in  order  to  convict  on  this  clause,  that  a  specific 
intent  to  pull  out  or  put  out  the  eye,  must  be  shown  to  the  satisfaction  of  the  jury.  We 
apprehend  that  the  evidence  will  scarcely  warrant  the  conviction  of  Langcake  on  the  second 
count;  and  though  Hook  has  behaved  himself  grossly  amiss  during  the  whole  transaction, 
yet  he  cannot  properly  be  convicted  on  either  of  the  two  first  counts  in  the  indictment 

"  Of  the  third  and  fourth  counts,  Langcake  is  admitted  by  his  counsel  to  be  guilty,  and 
perhaps  the  evidence  will  suffice  to  reach  Hook  on  these  two  last  counts. 

Sentence  was  aflerwards  pronounced  against  Langcake,  that  he  should  undergo  a  con- 
finemeot  in  the  gaol  and  penitentiary  house  for  three  years,  the  one-twelfth  part  to  be  in  the 
Military  cells,  to  pay  a  fine  of  $  1000,  whereof  thiecfourth  parts  to  be  for  the  use  of  Car. 
malt,  and  give  security  for  his  good  behaviour  ibr  seven  years,  himself  in  £  500,  and  two 
sufficient  sureties  in  JSS50  each,  and  pay  costs. 

(o)  State  «.  Absence,  4  Port  397.  The  court  said :  **  The  indictment  seems  to  be  in  the 
ibnn  pointed  out  by  the  most  usual  and  correct  precedents,  and  contains  only  one  count, 
which  char^  Moeely  with  committing  the  act,  and  Absence  with  being  present,  and  aid- 
ing  and  assisting. 

**  It  is  objected,  however,  that  the  statnte  having  declared  the  biting  off  of  an  ear  to  be 
mayhem,  it  was  necessary  to  charire  the  individuals  indicted  with  this  legal  conclusion  ; 
Hawk.  vol.  1,  p.  107,  and  2  Hawk.  311,  are  relied  on  to  establbh  this  position. 

**  It  is  admitted,  if  a  statute  adopt  a  common  law  offence,  without  otherwise  defining  the 
crime,  all  the  common  law  raquirements  should  be  followed  in  the  indictment ;  thus  our 
statutes  affix  the  punishment  of  death  to  murder  and  rape,  without  attempting  to  define 
the  crimes.  Here,  no  doubt,  the  terms  *  murdraM  and  *  rapuit*  would  be  essential ;  but 
when  a  statute  describes  a  particular  act  or  acts  as  a  misdemeanor  or  crime  of  a  parti- 
cula'r  grade,  it  is  not  necessary  in  an  indictment,  after  charging  the  acts,  to  state  the  legal 
conclusion,  that  they  amount  to  the  misdemeanor  or  crime  of  the  grade  declared  by  statute, 
beeau$e  9uch  i$  the  eonclution  of  the  law  on  the  facts  alleged.  The  same  reason  is  con- 
ceived applicable  to  the  omission  of  the  word  *  feloniously.*  If  the  statute  had  declared, 
that  all  persons  who  should  be  guilty  of  the  crime  of  mayhem,  should  be  punished  in  a 
particular  manner,  without  attempting  to  further  define  the  offence,  the  question  would 
properly  arise  on  an  indictment  framed  under  such  a  statute,  whether  it  was  necessary  to 
allege  the  mayhem  to  have  been  done  feloniously. 

**  It  is  sufficient  to  decide,  that  the  word  entering  into  no  part  of  the  definition  of  this 
offence,  as  created  by  the  statute,  it  was  properly  omitted  in  the  indictment. 

**  It  is  further  urged,  that  there  is  no  sufficient  allegation  of  time  and  place,  so  far  as  Ab- 
sence is  noticed  in  the  indictment 

**  The  court  recognises  the  authority  of  the  rule  requiring  an  averment  of  time  and  place 
to  each  subsUntive  fact  charged  in  the  indictment;  (Arch.  C.  P.  36).  But  the  indictment, 
it  is  believed,  conforms  to  thUi  rule  with  the  utmost  precision. 

^  It  follows,  as  the  consequence  of  these  views,  that  there  was  no  error  in  refusing  to 
arrest  the  judgment  in  the  court  below.** 
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peace  of  the  said  state  then  and  there  being,  did  make  an  assault, 
and  that  the  said  W.  M.,  the  right  ear  of  him  the  said  W.  E.  W., 
then  and  there  on  purpose,  and  of  his  malice  aforethought,  unlaw- 
fully did  bite  off.  And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  E.  A.,  late  of  the  county  aforesaid,  in  the 
county  aforesaid,  &c.,  with  force  and  arms,  on  the  day  and  year  afore- 
said, unlawfully  and  on  purpose,  and  of  his  malice  aforethought,  was 
present  aiding  and  abetting  and  assisting  the  said  W.  M.^  the  said 
mayhem  to  do  and  commit,  contrary,  &c.,  and  against,  &c. 

Biting  off  an  ear^  under  Rev.  Stat  JV.  C.  34,  c.  34*(/>) 

That  defendant  on,  &c.,  at,  &c.,  unlawfully  and  on  purpose,  did 
bite  off  the  left  ear  of  one  J.  W.,  contrary,  &c. 

Maliciously  breaking  p'osecutor*s  arm  with  intent  to  maim  him^  under 
the  Alabama  $tatute.{q) 

That  the  defendant,  with  force  and  arms,  in  and  upon  one  P.  J. 
did  make  an  assault,  and  upon  the  left  arm  of  him  the  said  P.  J.^ 
with  a  certain  stick,  which  he  the  said  defendant  then  and  there  held 
in  both  his  hands,  did  strike  and  break,  and  did  on  purpose  and  of 
malice  aforethought,  unlawfully  disable  the  said  left  arm  of  him  the 
said  P.  J.,  with  intent  him  the  said  P.  J.  then  and  there  to  maim,  con- 
trary, &c.,  and  against,  &c.(r) 

(0)  State  V.  Girkin,  1  Iredell  121.  Under  this  indictment  it  was  held,  that  u  intent  to 
disfigure  is  prima  facie  to  be  inferred  from  an  act  which  does  in  fact  disfigure,  unless  that 
presumption  be  repelled  by  evidence  on  the  part  of  the  accused  of  a  different  intent,  or  at 
least  of  the  absence  of  the  intent  mentioned  in  tlie  statute.  It  is  not  necessary,  it  was  saidv 
in  an  indictment  under  this  statute,  to  prove  malice  aforethought,  or  a  preconceived  ifUen- 
tion  to  commit  the  maim.  To  constitute  a  maim  under  this  statute,  by  biting  off  an  ear» 
it  is  not  necessary  that  the  whole  ear  should  be  bitten  off;  it  is  sufficient  if  a  part  only  is 
taken  off,  provided  enough  is  taken  off  to  alter  and  impair  the  natural  personal  appear- 
ance,  and  to  ordinary  observation  to  render  the  person  less  comely. 

(9)  See  State  v.  Bailey,  8  Port  472,  where  it  was  held,  that  where  the  abt  of  eighteen 
hundred  and  seven  (Aik.  Dig.  102),  speaks  of  disabling  a  limb  or  member,  a  permanent 
injury  is  contemplated,  such  as  at  common  law'  would  constitute  mayhem;  a  temporary 
disabling  of  a  finger,  an  arm,  or  an  eye,  is  not  sufficient  to  constitute  the  statutory  offence. 

(r)  A  demurrer  was  filed  to  the  indictment,  which  was  overruled,  and  upon  a  plea  of 
«^  not  guilty"  the  defendant  was  convicted,  and  the  sufficiency  of  the  indictment  was  re. 
served  by  the  court  below  for  review. 
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CHAPTER  V. 

ABDUCTION — KIDNAPPING. 

Misdemeanor  in  Massachusetts  in  kidnappiug  a  slave.{a) 

That  S.  and  T.,  &c.,  at,  &c.,  on,  &c.,  unlawfully,  fraudulently  and 
wickedly,  without  any  lawful  warrant  or  authority  whatever,  did 
seize,  take,  steal  and  kidnap  one  S.  O.  F.,  of  said  W.,  the  minor  child 
and  son  of  J.  F.  F.,  of  said  W.,  a  free  citizen  of  said  commonwealth, 
with  intent  the  said  S.  0.  F.  to  send  and  transport,  and  to  cause  and 
procure  the  said  S.  0.  F.  to  be  sent  and  transported  from  and  out  of 
the  said  commonwealth,  without  the  consent  of  said  S.  0.  F.,  and 
against  his  will,  and  against  the  will  and  without  the  consent  of  said 
J.  F.  F.,  the  said  father  of  said  S.  O.  F.,  to  sell  and  transfer  the  said 
S.  0.  F.  as  a  slave,  against,  &c.,  and  contrary,  &c. 

Misdemeanor  in  Pennsylvania  in  seducing  away  a  negro  from  the  state, 

That  S.  R.,  late,  &c.,  on,  &c.,  with  force  and  arms,  &c.,  at  the  city 
aforesaid,  and  within  the  jurisdiction  of  this  court,  unlawfully  and  by 
fraud,  did  seduce  a  certain  negro  named  T.,  from  the  said  city  into 
the  State  of  New  Jersey,  with  a  design  and  intention  of  carrying  tlie 
said  negro  T.  to  be  kept  and  detained  a  slave  for  life,  contrary  to  the 
form  of  the  act  of  assembly  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity,  &c. 

Second  counL    Causing  such  negro  to  be  seduced,  J^c. 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  said  S.  R.  afterwards,  to  wit,  on, 
&c.,  at  the  city  aforesaid,  and  within  the  jurisdiction  of  this  court, 
with  force  and  arms,  &c.,  the  said  negro  named  T.,  then  and  there 
unlawfully  and  by  fraud  did  cause  to  be  seduced  from  the  said  city 
to  the  State  of  New  Jersey,  with  a  design  and  intention  of  causing 
the  said  negro  named  T.  to  be  kept  and  detained  as  a  slave  for  life, 
contrary,  &c,  and  against,  &c. 

Abduction  under  JS/ew  York  Rev,  StaL,  vol  2,  p.  553,  5.  25. 

That  T.  M.,  late  of  the  First  Ward  of  the  City  of  New  York,  in  the 
County  of  New  York,  aforesaid,  labourer,  on,  &c.,  at  the  ward,  city 


{a)  This  was  the  second  count  of  the  indictment  in  Com.  «.  Tarner,  3  Met  19.   **  The 
second  count  in  this  indictment,**  says  D^wej  J.,  in  giving  tlie  opinion  of  the  court, 
**  being  unquestionably  £ood  and  suflScient,  the  court  have  not  thought  it  necessary  to  con- 
•ider  the  question  raised  as  to  the  sufficieocy  of  the  first  count.** 
'  (6)  This  indictment  was  found  in  1794. 
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and  county  aforesaid,  with  force  and  arms,  in  and  upon  one  J.  T.,  ia 
the  peace  of  God  and  of  the  said  people  then  and  there  being,  felo- 
niously did  make  an  assault,  and  her  the  said  J.  T.  then  and  there 
feloniously  did  take  against  her  will,  with  the  intent  to  compel  her  by 
force,  menace  and  duress  to  be  defiled,  and  other  wrongs  to  the  said 
J.  T.  then  and  there  did^  to  the  great  damage  of  the  said  J.  T.,  against> 
&c.,  and  contrary,  &c. 


CHAPTER  VL 

ABOBTION. 

Production  of  abortion  at  common  law.{a) 

First  count  By  assault  and  thrusting  an  instrument  in  the  prosecu* 
tor^s  wombf  she  being  big^  quick  and  pregnant 

That  W.  B.  T.,  late  of  the  said  county,  yeoman,  A.  D.  alias  A.  P., 
late  of  the  said  county,  single  woman,  and  —  F.,  late  of  the  said  county, 

(a)  This  indictment,  containing  besides  two  counts  for  assault  and  battery,  and  two  for 
conspiracy,  was  removed  to  the  Supreme  Court  of  Pennsylvania,  by  allocatur,  in  May, 
1845,  and  was  there  met  with  a  special  demarrer  as  foUows  t 

"And  now,  July  8, 1845,  the  above  named  defendants  respectively,  to  wit,  William  B. 
Taylor  and  Ann  Ford  come  into  court,  and  for  a  plea  in  this  behalf  say,  the  said  Ann  Ford 
protesting  that  she  is  not  and  never  was  known  by  the  name  of  Ann  Demain,  that  she  is 
a  married  woman,  and  that  her  true  and  only  name  is  Ann  Ford ;  that  they  ought  not  and 
cannot  be  called  upon  in  law  to  plead  or  answer  to  the  above  bill  of  indictment,  because 
they  in  fact  say, 

**  The  said  bill  of  indictment  is  informal  and  insufficient,  and  cannot  be  supported  in 
law. 

**  Because  they  stote  and  set  forth  the  following  reasons  and  grounds  for  demurrer,  spe- 
cially to  the  said  bill  of  indictment,  to  wit: 

"  1st.  The  name  of  Ford  is  connected  with  that  of  said  Taylor  and  Ann  Ford,  without 
other  name,  qualification,  or  addition  to  designate  the  man  intended. 

'*  2d.  The  said  indictment  does  not  sufficiently  aver  the  fact  that  the  said  Susannah  R. 
Schoch,  therein  mentioned,  was  at  the  time  and  place  therein  stated,  pregnant  and  quick 
with  child,  which  said  child  was  destroyed  and  killed  in  its  mother*s  womb,  or  attempted 
by  said  defendants  to  be  so  destroyed  and  killed. 

"  3d.  The  said  indictment  contains  two  counts,  to  wit,  the  6th  and  8th,  which  are  with- 
out  proper  conclusion,  and  are  therefore  nugatory. 

**  4th.  Counts  are  joined  in  said  indictment  for  producing  the  abortion  of  the  child 
therein  mentioned,  and  for  attempting  to  produce  it,  and  for  assault  and  battery,  and  for 
attempt  to  commit  said  assault  and  battery,  and  for  conspiring  to  perpetrate  all  the  said 
offences. 

**  5th.  The  said  indictment  includes  but  two  of  the  alleged  parties  to  the  conspiracy 
charged,  to  wit,  the  said  Taylor  and  Ann  Ford,  the  name  of  Ford  following  it,  being  a 
nullity ;  and  omits  the  name  of  Susannah  R.  Schoch,  the  alleged  third  party,  through 
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yeoman,  on,  &c.,  with  force  and  arms,  &c.,  at  the  county  aforesaid, 
and  within  the  jnrisdiction  of  the  said  court,  in  and  apon  one  S.  R.  &, 
then  and  there  being  big,  pregnant  and  quick  with  child,  did  make  a 
▼iotent  assault,  and  her  the  said  S.,  then  and  there  did  violently  bruisey 
wound  and  ilUreat,  so  that  her  life  was  thereby  despaired  of;  and  a 

wbom,  and  by  sole  meann  of  whote  agency  in  the  tranmction,  the  idlefed  conspiracy  wair 
entered  intOi  arranged  and  carried  into  effect,  or  attempted  to  be  carried  into  effect  by  the 
ether  parties,  the  said  Susannah  R.  Sohoch  being,  if  such  conspiracy  existed,  one  of  the 
parties  ooncerned,  and  the  only  medium  of  commanication  and  combioation  between  them* 
and  as  such  an  indispensable  party  to  be  charged  and  embraced  with  the  other  defendants 
in  said  indictment'* 

Jodgment  was  entered  for  the  common  wealth,  Sergeant  J.  delivering  the  following  opinion: 

"We  see  nothing  in  any  of  the  points  taken  by  the  defendants  in  demurrer. 

**  1.  This  exception  is  only  pleadable  in  abatement,  in  which  J  he  defendant  must  give  a 
better  name.    It  is  not  cause  of  demurrer.  * 

**2.  The  indictment  is  in  proper  form,  and  sufficiently  avers  that  she  (the  party  injured) 
Was  proniant  and  quick  with  child,  which  was  destroyed  and  killed,  6lo, 

"  3.  This  exception  is  not  true  in  feet  The  ifndictraent  contains  but  seven  countsi  with 
tbe  Qsaal  conclusions. 

**4.  This  exception  is  not  cause  of  demurrer.  If  the  ooants  are  improperly  joined,  the 
eonrt  may  be  asked  to  interfere  before  the  trial,  and  put  the  commonwealth  to  its  election. 

*^5.  The  name  Ford  alone,  there  being  no  plea  in  abutement,  is  not  a  nullity;  and  as  to 
inserting  Susannah  Sohoch  as  a  party,  that  rests  with  the  prosecution.  Two  or  more  may 
be  isdi^Sed  for  a  conspiracy  with  others  not  parties.*'    See  Com.  v.  Demam,  €  Pa*  L.  J.  39< 

It  will  be  obeerved  that  there  is  ambiguity  in  the  language  of  the  court  in  overruling 
the  exception  as  to  quickness.  The  second  count  avers  merely  that  the  prosecutor  is  **  big 
■ml  pregnant;**  the  court,  on  a  demurrer  pointing  particularly  at  this  feature,  says  that 
h  is  sufficiently  charged  that  the  prosecutor  was  **  big  and  quick**  with  child.  When  it  is 
recoDected,  however,  that  the  case  was  one  of  those  which  under  the  act  of  April  11, 1845, 
was  not  certified  by  the  court  to  the  reporter  for  publication,  tbe  apparent  incongruity 
may  be  explained  by  treating  Judge  Sergeant's  opinion  as  indicating  the  conclusions  of 
the  court  on  the  poin|s  submitted,  rather  than  their  reasoning  on  the  questions  invoWedi 
One  thing  is  clear,  and  that  is  that  the  defendants  were  compelled  to  answer  to  the  second 
eonnt,  where  no  averment  of  quickness  was  introduced ;  and  as  fer  as  theif  were  concerned, 
the  question  was  settled.  Kotwithstanding  the  ingenious  commentary  on  this  case  by 
Judge  Lewis,  in  his  late  valuaUe  and  instructive  treatise  on  criminal  law  ^I^wis'  C»  L.  I3x 
I  cannot  withhold  ray  concurrence  from  the  marginal  abstract  given  by  the  editors  of  the 
Law  Journal  in  reporting  it,  viz.  that  it  is  not  necessary  to  aver  quickness  on  the  part  of 
the  mother,  but  that  it  is  sufficient  to  set  forth  that  she  was  big  and  pregnant  That  such 
is  the  common  law,  both  on  ground  of  principle  and  analogy,  there  is  strong  reason  to 
maintain.  It  is  true  that  the  Supreme  Court  of  Massachusetts  ruled  differently  in  two 
instances;  in  Com.  u.  Bangs,  9  Mass.  387,  and  in  Com.  v.  Parker,  9  Met  263;  and  that  in 
the  latter  ease  the  grave  and  anxious  examination  of  the  question  entitles  the  iudsfment  of 
the  court  to  the  greatest  weight  But  the  positions  taken  at  a  former  period  stiU  appear 
to  me  to  have  a  preponderating  influence.  **  There  is  no  doubt  that  at  oommon  law  the 
destruction  of  an  infant  unborn  is  a  high  misdemeanor,  and  at  an  early  pericxi  it  seems  to 
have  been  deemed  murder;  1  Russ.  on  Cr.  671 ;  1  Ves.  86;  3  Coke's  Inst  50^  1  Hawk.  c. 
13,  a.  16;  1  Hale  434 ;  1  East  P.  C.  90 ;  3  Chit  C.  L.  798.  If  the  child  dies  sabaequentlv 
to  birth,  from  wounds  received  in  the  womb,  it  is  clearly  homicide;  R.  e.  Senion,  1  Mood* 
C.  C.  346 ;  3  InstSO;  (see  Wh.C.  L.223).  It  has  been  said  that  it  is  not  an  indicUble  oflenoe 
to  administer  a  drug  to  a  woman  and  thereby  to  procure  an  abortion,  unless  the  mother  is 
qmek  with  child ;  Cora.  e.  Bangs,  9  Mass.  3t$7,  though  such  a  distinction,  it  is  submitted, 
is  neither  in  accordance  with  the  result  of  medical  experience;  ^Uy's  Med.  Juris,  tit 
Abortion;  1  Beck  172;  nor  with  the  principles  of  common  law;  1  Russ.  on  Cr.  671; 
1  Ves.  86;  3  Coke's  Inst  50;  1  Hawk.  c.  13,  s.  16;  Bracton,  1.  3,  c.  31.  The  civil  rights 
of  an  infent  in  ventre  ea  mere,  are  equally  respected  at  every  period  of  gestation ;  and  it  if 
clear  that  no  matter  at  how  early  a  stage  he  may  be  appointed  executor,  Bao.  Ab.  tit  In- 
fduts,  is  capable  of  taking  as  legatee,  2  Vem.  710 ;  or  under  a  marriage  settlement.  Doe  e. 
Oark,  S  H.  Bl.  399 ;  2  VeiL  jr.  673 ;  Thelluson  t>.  Woodford,  4  Ves.  227 ;  may  take  specie 
iieally  under  a  devise,  Fearne  429 ;  and  may  obtain  an  injunction  to  stay  waste.  Smith  «» 
Duffield,  5  &  A  R.  3!^;  2  Vern.  710;*'  Wh.  C.  L.  30a  This  view  is  strenfirthened  by  the 
preeedents  of  Mr.  Chitty ;  Chit  C.  L.  799,  80G;  in  which  the  allegation  of  qniekness  is 
omitted. 
The  notion  that  a  man  is  not  accountable  for  destroying  a  child  before  it^iokcM, 
10 


Digitized  by  VjOOQIC 


110  orrBRCBs  aoaihst  the  pbrsoit. 

certain  instrnnient  mnde  of  silver  or  other  metal,  in  the  shape  and 
lorm  of  a  hook,  up  atid  into  the  womb  and  body  of  the  said  S.,  then 
and  there  violently,  wickedly  and  inhumanly  did  force  and  thrust, 
with  a  wicked  intent,  to  cauve  and  procure  the  said  S.  R.  S.  to  mis- 

anwe  from  the  hypothesis  that  qoickeniagr  was  the  oomineneeineiit  of  Thality  with  it,  before 
which  it  couid  not  be  considered  as  eii«>ting.  This  **  absurd  distinelioo,**  as  it  is  called  bj 
Dr.  Guy  (Mod.  Jur.  133),  is  now  eiploded  in  medicine,  the  lact  being  considered  indis- 
putable, tliat  **  quickening*'  is  the  incident,  not  the  inception  oT  fitaUty.  This  view  is 
clearly  expounded  by  Dr.  Beck,  in  his  Med.  Jurii«ti.  vol.  I,  p.  173.  **The  nolioo  of  the 
iattts,**  he  says,  **  when  felt  by  the  mother,  is  called  aoicKKWMO.  It  is  important  to  m- 
derstand  tlie  sense  attached  to  this  word  formerly,  and  at  the  present  day.  The  ancient 
opinion,  and  on  which  indeed  the  laws  of  some  countries  have  been  founded  was,  that  the 
fetus  became  animated  at  this  period — ^that  i<  aoquirod  a  new  mode  of  existence.  This  is 
altogether  abandoned.  The  fbtiis  is  certainly,  if  we  speak  pliysiolorically,  as  much  a  liv- 
ing buing  immediately  after  conception,  as  at  any  other  time  before  deliveiy ;  and  its  future 
progress  is  but  the  development  and  increase  of  tlioee  constituent  principles  which  it  then 
received.  The  next  theory  attacht^  to  the  term,  and  which  is  yet  to  be  found  in  Kiany 
standard  works,  is,  that  Kom  tlio  iocre  se  of  the  fcetos,  its  motions,  which  hitherto  bad 
been  feeble  and  imperfect,  now  are  of  sufficient  strength  to  communicate  a  aenaihk;  impuku 
to  the  adjacent  parts  of  the  mother.  In  this  sense,  then,  quickening  implies  the  first  sen- 
sation which  tlie  mother  has  of  the  motion  of  the  diild  which  she  had  conceived. 

**A  far  more  rational,  and  undoubtedly  mors  correct  opinion,  is  that  which  considers 
quickening  to  be  produosd  by  the  impregMU^d  ufems  tiarling  tuddmly  mtt  of  tht  peimU 
into  the  Mtaninul  eavUy,  This  explains  several  peculiarities  attendant  on  the  phenomenoa 
in  question — the  variety  in  the  period  of  its  occurrence — ^the  iaintness  which  usually  ae- 
oomtianies  it,  owing  to  the  pressure  being  removed  from  the  iliac  vessels,  and  the  blood 
iuddenly  rushing  to  them ;  and  the  distinctness  of  its  character,  differing,  as  all  mothert 
assert,  from  any  subsequent  motions  of  the  iSoetus.  Its  occasional  absence  in  some  femalee 
is  readily  accounted  for,  from  the  ascent  being  gradual  and  unobserved.** 

The  true  meaning  of  quickening,  and  the  absurdity  of  the  doctrine  that  it  is  the  incep- 
tion of  life,  is  pointedly  shown  by  Orfila,  in  the  recent  edition  of  hia  very  authoritativo  trea- 
tise—Truitd  de  M6decine  Legale— Paris,  184d  (vol  I  p,  2^6): 

**Chei  la  plupart  des  femnies  le  fostus  eicrce  des  mouvcmens  que  Ton  a  appelte  ffcftf«.- 
c'est  particulidrement  vers  la  fin  du  quatridme  mois,  lorsque  les  organes  de  la  locomotion 
jottissent  ddjit  d*  une  certaine  Anergic,  quo  ces  mouvcmens  snnt  scntfiblcs;  ils  deviennent 
quelquefbis  si  forts  pat  la  suite,  qu*on  les  apercoit  mdme  ^  travers  lea  vdtemens,  et  que  U 
femme  en  est  r^vcillte  pendant  la  nait :  1*  homme  de  1*  art  parvient  s*>uvent  it  les  provoquer 
en  api^iqiiant  sor  les  parois  du  ventre  la  main  pr^abtement  trempte  dsns  1*  eau  froide* 
(*e  signe  qni  paraitrait  au  premier  abord  devoir  perroettre  d'  affirmer  que  la  femme  est  oo 
n'  eat  pas  enceinte,  pr^sente  pourtant  beaucoup  d*  incertitude ;  non  settlement  il  y  a  dee 
femmes  ^i  n^  ant  seoti  de  pareila  mouveroens  it  aucune  6poque  de  la  grossesse,  mais  il  en 
est  beaucoup  d*  autres  ches  lesqnelles  des  contractions  spasmodiques  de  V  uterus  et  dee 
inteatins  simolaient  tellement  les  mouvcmens  du  f<Btus  qu*  elles  se  disaient  enceintes,** 

It  appears,  then,  that  quickening  is  a  mere  circumstance  in  the  physiological  liistciiy  of 
the  f^us,  which  indicates  neither  the  commencement  of  a  new  stage  of  exi»tenee,  nor  an 
advance  from  one  sta^  to  another— that  it  is  uncertain  in  its  perioda,  sometimes  coming 
at  three  months,  sometimes  at  five,  sometimes  not  at  all — and  that  it  is  deiiendent  so  entirely 
upon  fbreign  influences  as  even  to  make  it  a  very  incorrect  index,  and  one  on  which  no 
practitioner  can  depend,  of  the  progress  of  pregnancy.  There  is  aa  much  vitality  in  a 
physical  point  of  view,  on  one  side  of  quickening  as  on  the  other,  and  in  a  social  and  a 
moral  point  of  view,  the  infant  is  as  much  entitled  to  protection,  and  society  is  as  likdy  to 
be  injured  by  its  destruction,  a  week  before  it  quickens  as  a  week  afterwards.  But  if  the 
common  law  in  making  fbticide  penal,  had  in  view  the  great  mischiefs  which  would  re- 
sult fVom  even  its  qualified  toleration,  «.  g.  the  removal  of  the  chief  restraint  upon  illicit 
intercourse,  and  the  shock  which  would  be  sustained  thereby  by  the  institution  of  marriage 
and  its  incidents — we  can  have  no  author itjr  now  for  withdrawing  any  epoch  in  gestation 
fimn  the  operation  of  the  principle.  Certamly  the  restraints  upon  illicit  intercourse  are 
•qually  removed— the  inducementa  to  marriage  are  equally  diminished — ^the  delicacy  of 
tlie  woman  is  as  effectually  devtroyed-*-no  matter  what  may  be  the  period  chosen  for  the 
operation.  Acting  under  these  views,  the  legiftlatores  of  Masaachusetts  and  New  York, 
in  order  to  fill  up  the  supposed  gap,  passed  acts  making  ante4|uickening-fiBticide  indivi- 
dually  penal.  If  however,  as  has  been  argued,  no  such  gap  exists,  it  will  be  worth  while 
for  the  courts  of  those  states  which  have  not  legislated  on  the  aubject,  to  consider  how  fiv 
aa  exploded  notion  in  physics  is  to  be  allowed  to  suspend  the  operation  of  one  of  the  mosl 
eenaervative  doctrinea  of  the  common  law. 
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earry,  abort  and  to  bring  forth  the  said  child,  of  which  she  was  big, 
quick  and  pregnant,  as  aforesaid,  dead,  and  to  kilt  and  murder  the 
said  child,  bjr  reason  and  means  of  which  said  last  mentioned  pre- 
mises, the  said  child  was  killed  and  its  life  destroyed  and  taken  away 
in  its  mother's  womb;  and  she,  the  said  S.  afterwards,  to  wit,on,&c., 
miscarried  and  was  aborted  and  delivered  of  the  said  child,  being  a 
female  child,  and  being  at  the  time  of  its  birth  dead,  to  the  great  in- 
jury and  detriment  of  the  said  S.,  to  the  evil  example  of  all  others  in 
like  manner  olTendiog,  and  against,  &c«  (Conclude  €U  in  book  1, 
chap.  3). 

Second  coftnt,  averrtjtg  prosecutrix  to  he  **  big  and  pregnant^ 

That  the  said  W.  B.  T.,  A.  D.  alias  A.  F.,  and  —  F.,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  the  said  S.  R.S., 
then  and  there  being  big  and  pregnant  with  a  certain  other  child,  did 
make  another  violent  assault,  and  a  certain  other  instrument  made  of 
silver  or  other  metal  in  the  shape  and  form  of  a  hook,  up  and  into  the 
womb  and  body  of  the  said  S.  then  and  there  violently,  wickedly  and 
inhumanly  did  force  and  thrust,  with  a  wicked  intent  to  cause  and  pro- 
cure the  said  S.  to  miscarry,  and  to  bring  forth  the  said  child  of  which 
she  was  big  and  pregnant,  as  last  aforesaid,  dead,  by  reason  and  means 
of  which  said  last  mentioned  premises,  she  the  said  S.,  afterwards,  to 
wit,  on,  &c.,  miscarried,  and  was  delivered  of  the  said  child,  being  a 
female  child,  the  said  child  being  dead  at  the  time  of  delivery,  to  the 
great  injury  and  detriment  of  the  said  S.,  to  the  evil  example  of  all 
others  in  like  manner  ofl'ending,  and  against^  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Third  county  merely  averring  pregnancy  in  same. 

That  the  said  W.  B.  T.,  A.  D.  alias  A.  F.,  and  —  F.,  afterwards, 
Co  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  the  said  S.  R.  S., 
thea  and  there  being  pregnant  with  a  certain  other  child,  did  make 
another  violent  assault,  and  a  certain  other  instrument  made  of 
silver  or  other  metal,  in  the  shape  and  form  of  a  hook,  up  and 
into  the  womb  and  body  of  the  said  S.,  then  and  there  violently, 
wickedly  and  inhumanly  did  force  and  thrust  with  a  wicked 
intent,  to  wit,  to  cause  and  procure  the  said  S.to  miscarry  and  to 
bring  forth  the  said  child  of  whi<;h  she  was  big  and  pregnant,  as  last 
aforesaid,  dead,  to  the  great  injury  and  detriment  of  the  said  S.,  to 
the  evil  example  of  all  others  in  like  manner  offending,  and  against, 
&c.(6)    {Conclude  as  in  book  1,  chap.  S). 

AssauH  on  a  woman  with  quick  child^  so  that  the  child  was  brought  forth 
dead.    {At  common  law).{c) 

That  defendant,  on,  &c.,  at,  &c.,  in  and  upon  M.,  the  wife  of  one 

ih)  By  Uie  act  of  3l0t  May,  17S],  Pardon's  1>i|re«t  531,  it  is  provided,  that  «*  If  any 
person  or  persons  shall  ooiuisel,  advise  or  direct  such  woman  to  k.ill  the  child  nhc  goes 
with,  and  after  she  is  delivered  of  soch  child  she  kills  it,  every  such  person  so  advising  or 
directing,  shall  be  deemed  accessary  to  such  murder,  and  shall  have  the  same  ponislim«'Ot 
aK  the  principal  shall  have.**  Of  course  in  case  of  the  child  dviiig  aAcr  birth,  the  min* 
demeanor  merge* ;  snd  this  is  so  at  common  law ;  Wh.  C.  L.  235, 

(c)  Stark.  C.  P.  439. 
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W.  E.,  then  and  there  being  big  with  a  quick  chtld^  did  make  an 
assault ;  and  her  the  said  M.,  then  and  there  did  beat,  wound  and 
ill-treat,  so  that  her  life  was  greatly  despaired  of,  by  reason  whereof 
she  the  said  M.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  did  bring  forth 
the  said  child  dead,  and  other  wrongs  to  the  said  M.,  then  and  there 
did,  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

Against  A.  the  principalf  for  jprodticiTig  an  abortion  by  using  an  iTtstrU" 
ment  on  the  person  of  a  third  party^  and  B.  an  accessary  before  the 
facU  under  the  English  statute.(d) 

That  T.  A.,  late  of,  &c.,  on,  &c.,  at,  &c.,  feloniously,  unlawfully 
and  maliciously  did  use  a  certain  instrument,  the  name  of  which  in- 
strument is  to  the  jurors  unknown,  by  then  and  there  forcing,  thrust- 
ing and  inserting  the  said  instrument  into  the  private  parts  of  H.  L., 
now  known  by  the  name  of  H.  E.,  with  intent  in  so  doing,  then  and 
there  and  thereby  to  procure  the  miscarriage  of  the  said  H.  L.,  now 
known  by  the  name  of  H.  E.,  against,  &c.,  and  against,  &c.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  T.  J.  F.,  late  of,  &c.,  before  the  committing  of  the  felony  by  the 
said  T.  A.,  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  feloniously  did  pro- 
cure, counsel  and  command  the  said  T.  A.,  the  felony  aforesaid,  in 
manner  and  form  aforesaid  to  commit,  against,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap,  3). 

Administering  a  potion  at  common  law  with  intent  to  produce  abortion.{e) 

That  A.  B.,  of  in  the  county  of  labourer,  on,  &c.,  at 

B.  aforesaid,  in  the  county  aforesaid,  did,  unlawfully  and  wickedly, 
administer  to,  and  cause  to  be  administered  to  and  taken  by  one  C. 
D.,  singlewoman,  she  the  said  C.  D.,  being  then  and  there  pregnant 
and  quick  with  child,  divers  quantities,  to  wit,  four  ounces  of  a  cer- 
tain noxious,  pernicious  and  destructive  substance  called  savin  ;  with 

{d)  R.  o.  Ashmall,  9  C.  &  P.  236.  At  the  trial  the  defendant  Ashmall  was  called,  but 
did  not  appear,  but  Fay,  who  bad  been  on  bail,  appeared.  Godson,  for  the  defendant  Fay 
— "  I  submit  that  my  client  is  not  compellable  to  plead  to  this  indictment  He  is  indicted 
as  an  accessary,  and  as  an  accessary  only.  Formerly  an  accessary  before  the  fact  could, 
in  no  case,  be  brought  .to  trial  without  his  principal,  except  afler  the  conviction  of  fats 
principal,  or  by  his  own  consent  But  now,  by  the  stat  7  Geo.  IV.  c.  64,  s.  9,  accessaries 
before  the  fact  may  be  tried  in  either  one  of  three  modes: — Ist,  with  the  principal,  3d, 
after  the  conviction  of  the  principal  felon,  or  3d,  for  a  substantive  felony.  This  indictment 
is  not  for  a  substantive  felony,  because  every  thing  charged  against  Mr.  Fay  is  chanred  as 
having  been  done  accessarily  to  Ashmall ;  and  what  shows  decisively  that  Mr.  Fay  b 
charged  as  an  accessary  only,  is,  that  if  Mr.  Ashmall  was  acquitted  on  this  indictment. 
Fay  must  be  acquilted  also  as  a  legal  consequence."  Carrington  on  the  same  side :  **At 
the  time  of  the  passing  of  the  act,  7  Geo.  IV.  c.  64,  I  had  occasion  to  compare  it  with  all 
the  pr^ious  enactments  on  the  subject,  and  I  believe  I  am  correct  in  stating  that  the 
only  alteration  in  the  law  then  made,  as  to  the  trial  of  accessaries  without  and  before  tlie 
conviction  of  the  principal,  was  by  the  provisions  relating  to  the  accessary  being  indicted 
for  a  substantive  felony.  I  submit,  also,  that  an  indictment  for  a  substantive  felony  must 
be  so  framed  as  not  to  depend  on  the  conviction  or  acquittal  of  any  person,  except  the 
party  who  is  charged  with  the  substantive  felony ;  indeed,  the  ordinary  counts  for  the  sub- 
stantive  felony  of  bein^  accessary,  do  not  even  name  the  principal,  but  merely  state  him 
to  be  "a  certain  evil  disposed  person.**  Gumey,  B.,  (after  confbrring  with  Patteson,  J), 
my  learned  brother  Patteson  concurs  with  me  in  opinion  that  Mr.  Fay  is  not  compellable 
to  plead  to  this  indictment  at  present  There  might  have  been  an  indictment  again«t 
him  for  a  substantive  felony,  but  this  is  not  so. 

(e)  3  Chit  C.  L.  797,  SOd;  Davis*  Prec.  33. 
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intent  thereby  to  canse  and  procure  the  miscarriage  of  the  said  C.  D., 
and  the  premature  birth  of  the  said  child,  of  which  the  said  C.  D. 
was  then  and  there  pregnant  and  quick ;  by  the  means  whereof,  the 
abortion,  miscarriage  and  premature  birth  of  the  said  child  was 
caused  and  produced.  And  she  the  said  C.  D.,  afterwards,  to  wit, 
on,  &c.,  next  following,  at  B.  aforesaid,  in  the  county  aforesaid,  by 
means  of  the  noxious,  pernicious  and  destructive  substance  aforesaid, 
so  as  aforesaid  administered  by  the  said  A.  B.,  and  taken  by  the  said 
C.  D.,  was  prematurely  delivered  of  the  said  child;  against,  &c  (Cof>- 
elude  as  in  book  1,  chap.  3). 

Producing  abortion  in  New  York,  2  R.  S.  550-51,  s.  0,  2d  ed. 

That,  &c.,  on,  &c.,  in  and  upon  one  S.  S.,  &c.,  she  the  said  S.  S.» 
then  and  there,  &c.,  being  pregnant  with  a  quick  child,  feloniously 
and  wilfully  did  make  an  assault;  and  that  the  said  defendant,  on, 
&c.,  feloniously  and  wilfully  did  use  and  employ  on  and  upon  the 
body  and  womb  of  the  said  S.  S.,  the  mother  of  the  said  quick  child, 
certain  instruments,  to  wit,  one  piece  of  wire,  &c.,  with  the  intent 
thereby  then  and  there  feloniously  and  wilfully  to  destroy  the  said 
quick  child,  the  same  not  being  necessary  to  preserve  the  life  of  the 
said  S;  S.,  the  mother  of  the  said  child,  and  not  having  been  advised 
by  two  physicians  to  be  necessary  for  such  purpose;  by  means 
whereof  the  death  of  the  said  quick  child  was  thereby  produced, 
contrary,  &c.,  and  against,  &c.(/)   {Conclude  as  in  book  1,  chap.  3). 

Administering  medicine  under  the  Indiana  statute  with  intent  to  pnh 
duce  abortion,{g) 

That  A.  B.,  on,  &c.,  at,  &c.,  did  feloniously,  wilfully  and  unlaw- 
fully administer  to  one  L.  H.,  then  and  there  being  pregnant  with  a 
child,  a  large  quantity  of  medicine  with  intent  thereby  feloniously, 
&c.,  to  procure  the  miscarriage  of  said  L.  H.,  the  administering  said 
medicine  to  said  L.  H.,  not  then  and  there  being  necessary  to  pre- 
serve the  life  of  said  L.  H.,  contrary  to  the  statute,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

(/)  On  this  indictment — ^to  which  there  wai  t  second  ooant  averringr  Uie  operation  to 
have  been  with  an  instrument  unknown — thb  ooort  on  trial  held  that  if  the  jury  doubted 
as  to  the  killing  of  the  quick  child,  which  is  roaoslaughier  by  the  ftev.  Statutes,  they 
ooold  convict  of  killing  the  child  not  quick,  which  is  but  a  misdemeanor.  The  jury  baY* 
Inf  (bond  the  defendant  guilty  of  the  misdemeanor,  the  directions  given  below  were  sne- 
taned  by  the  Supreme  Court ;  People  9,  Jackson,  3  Hill  93. 

(g)  State  V.  Vawtcr,  7  BUckf.  593.  The  objection  made  to  the  indictment  was,  thai  it 
neither  names  the  medicine  administered,  nor  states  that  it  was  noxious. 

The  language  of  the  statute  is,  that  **  every  person  who  shall  wilfully  administer  to  any 
pregnant  woman  any  medicine,  drug,  substance  or  thin^  whatever,  or  employ  any  instm- 
ment,  dec,  with  intent  thereby  to  procure  the  miscarriage  of  any  woman,"  &.C  '^This 
statute,**  said  the  court,  **  so  far  as  the  present  case  is  concerned,  is  similar  to  the  second 
section  of  the  statute  of  43  Geo.  III. ;  and  it  has  been  held  that  on  the  trial  of  an  indictment 
on  that  section,  the  name  of  the  medicine  administered  need  not  be  proved;  that  the  qoee- 
tioQ  is,  whether  the  prisoner  administered  any  matter  or  thing  to  the  woman  with  inCmt 
to  procure  abortion  ;**  Rex  e.  Phillips,  3  Gampb.  73.  I  think  the  name  of  the  medicine 
need  not  be  proved;  there  seems  to  be  no  good  reason  for  naming  it  in  the  indictment,  it 
is  also  decided  in  the  case  first  referred  to,  that  the  indictment  need  not  describe  the  i 
cine  as  noxious. 

10* 
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CHAPTER  VII. 

ASSAULTS, 

Indictment  for  a  commcn  assaviL 

That  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,(a)  in  and 
upon  one  C.  D.,  in  the  peace  of  God  and  of  the  said  state  then  and 
there  being,(i)  did  make  an  assault ;  and  him  the  said  C.  D.,  did  then 
and  there  beat,(c)  wound  and  ill-treat,  and  other  wrongs  to  the  said 
C.  D.,  then  and  there  did,  against  the  peace,  iic,{d)'' {Conclude  as 
in  book  1,  chap.  3). 

(a)  As  to  necessity  of  these  words,  see  ante^  p.  9. 

(6)  Bee  ante,  p.  10. 

(e)  The  practice  is  to  allege  a  battery,  though  if  no  battery  be  shown,  the  defendant 
may  be  convicted  of  a  common  assault 

((/)  {Of  common  a89auU9).  An  assault  is  an  attempt  or  offer  to  do  an  injury  to  the  per* 
son  of  another,  under  circumstances  denoting  a  present  intention,  coupled  with  a  present 
ability  to  do  such  injury,  whether  that  injury  be  actually  done  or  not;  Selw.  N.  P.  lUth 
ed.  35.  See  Stephens  e.  M^ers,  4  G.  &  P.  349,  Tindal  C.  J.;  and  Hawk.  b.  9,  c.  63,  a. 
1 ;  Wh.  C.  L.  311.  Thus,  lifting  up  a  stick  or  fist  in  a  threatening  attitude,  so  near  to 
the  party  threatened  that  a  blow  might  take  effect,  although  the  fiat  or  the  stick  is  not 
brought  in  actual  contact  with  his  person ;  presenting  a  loaded  fire-arm  at  a  person  within 
the  distance  to  which  it  will  carry,  though  without  firing  it,  or  even  unloaded,  if  having 
the  appearance  to  him  of  being  loaded,  and  so  near  that  if  it  was  loaded  and  went  off,  it 
might  produce  injury ;  diet  Parke  B.,  Reg.  v,  St  George,  9  C.  &  P.  493 ;  quere,  see  Selw. 
N.  P.  10th  ed.  25;  see  Stephens  e.  Myers,  4  C.  &  P.  349,  Tindal  C.  J.;  and  Hawk.  K  2, 
c.  63,  s.  1 ;  Wh.  C.  L.  31 1.  Striking  at  or  throwing  any  substance  at  another  with  intent 
to  strike,  though  the  attempt  fail,  are  assaults  in  law ;  and  it  is  said  that  though  the  per* 
Bcctttor  was  beyond  the  defendant's  reach,  yet  if  the  distance  was  such  to  induce  t  man 
of  ordinary  firmness,  under  the  accompanymg  circumstances,  to  believe  that  he  will  at 
once  receive  a  blow,  unless  he  strikes  back  in  self-defence,  it  is  an  assault ;  State  v,  Davis, 
1  Iredell  135.  Meie  words,  however,  whatever  violence  they  may  threaten,  never  amoont 
to  an  assault;  Hawk.  b.  3,  c.  62,  s.  1.  The  fact  of  firing  a  gun  into  a  room  of  A.*s  house 
with  intent  to  shoot  A.,  the  prisoner  supposing  him  to  be  in  the  room,  will  not  support  a 
charge  of  shooting  at  A.,  if  he  is  shown  not  to  be  in  the  room,  or  within  reach  of  the 
shot;  Reg.  t>.  Level,  3  M.  &  R.  39.  (Gurney  R).  So  where  the  defendant  at  the  time 
qualifies  the  action  by  saying  ^  were  you  not  so  old  I  would  knock  you  down,'*  or  words 
to  that  effect,  the  purpose  thus  restricted  does  not  amount  to  an  assault ;  State  o.  Crow,  1 
Iredell  375;  Com.  e.  Eyre,  1  S.  &  R.  347;  Sute  v.  Davis,  1  Iredell  125.  Such  assaults 
do  not  include  a  battery,  which  consists  in  some  actual  and  unwarranted  force  applied  to 
the  person ;  but  every  battery,  however  small,  includes  an  assault ;  e,  g,  spitting  in  a  man's 
face,  cutting  off  his  hair  in  derision;  Forde  t>.  Skinner,  4  C.  &  P.  239;  see  C.  &  K.  160; 
forcibly  stripping  him  of  his  clothes;  see  Sunbolf  v.  Alford,  3  M.  &  W.  248;  or  even 
touching  him,  if  done  with  the  purpose  to  insult  him ;  King  et  ux.  v,  Jebbert,  Skinner 
3d7,  cited  1  Saund.  14.  And  the  assault  and  battery  will  be  equally  committed,  whether 
by  actually  employing  the  hand,  or  by  any  other  means,  as  giving  cantharides,  or  placing 
an  infant  in  a  bag,  hanging  the  bag  on  palings  and  leaving  it  there ;  Reg.  v,  March,  C.  6l 
K.  496.  Setting  a  dog  on  another,  or  driving  a  cart  wilfully  against  the  carriage  of 
another,  by  which  bodily  injury  is  done  to  those  within  it;  for  every  party  in  an  assault, 
whether  acting  by  himself  or  through  another,  is  liable  as  principal ;  State  v.  Lymbnm,  1 
Brevard  397 ;  Wh.  C.  L.  33,  313.  So  if  a  drunken  person  be  wilfully  pushed  against  the 
complainant;  Short  o.  Lovejoy,  Bull.  N.  P.  16;  but  the  rule  does  not  bear  where  the  act  is 
merely  the  result  of  accident,  or  an  injury  in  an  amicable  contest  (if  lawful),  as  in  wrest- 
ling; Com.  Dig,  Pleader  (3  M.  18) ;  see  Bull  N.  P.  16;  Bac.  Abr.  tit  AsaauU  and  Battery, 
fi. ;  1  East  P.  C.  268»  All  struggles  in  angert  however,  whetlier  by  wrestling,  pushing,  &(:., 
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Assault  without  battery. 

That  A.  B.,  of  in  the  county  of  labourer,  on,  &C.9  with 

force  and  arms,  at  in  the  county  aforesaid,  in  and  upon  one  C. 

D«  (in  the  peace  of  the  said  commonwealth  then  and  there  being), 
with  a  certain  offensive  weapon  called  a  cane,  did  make  an  assault, 
and  other  wrongs  to  the  said  C.  D.,  then  and  there  did  and  committed, 
to  the  great  injury  of  him  the  said  C.  D.^  &c.  {Conclude  as  in  book 
1,  chap,  3). 

Assault  and  battery*    Massachusetts  form. 

That  A.  B.,  of  in  the  county  of  labourer,  on,  &c.,  with 

force  and  arms,  at  in  the  county  aforesaid,  in  and  upon  the  body 

of  one  C.  D.,  (in  the  peace  of  the  said  commonwealth  then  and  there 

are  nnUwfbl,  so  that  death  occasioned  therebj,  is  manalaaghter  at  least ;  Reg.  o.  Canniflv 
9  C.  &  P.  359;  and  this  aame  principle  applies  where  one  party  gives  another  a  whipping 
at  the  request  of  the  latter,  who  was  under  the  impression  that  he  would  thereby  be  re- 
lieved from  a  prosecution  for  felony ;  State  v.  Beck,  1  Hill  363. 

An  assaolt  may  also  be  committed  by  exposing  a  servant  of  tender  years  to  the  in- 
clemency of  the  weather;  R.  v,  Ridley,  9  Campb.  650,  653;  see  s.  10  of  c.  6  Dickin- 
son's  Q.  S^  by  taking  indecent  liberties  with  a  female  pupil  of  thirteen  years  of  age, 
without  her  consent,  though  she  may  not  offer  actual  resistance ;  R.  o.  Nicholl,  R.  &  R. 
130;  and  even  by  a  medical  practitioner  who  wantonly  strips  a  female,  under  false  pre- 
Umce  that  he  cannot  otherwise  judge  of  her  illness,  even  though  she,  under  such  impres- 
sion, acquiesces ;  R.  e.  Resinski,  1  Mood.  C.  C.  19 ;  but  not  by  **  attempting  to  assault  a 
girl  by  inducing  and  soliciting  her  to  place  herself  in  an  indecent  attitude,**  the  defendant 
doing  the  like;  R.  e.  Butler,  6  G.  &  P.  368.  Being  present  at  a  prize  fight  in  order  to  see 
it,  is  indictable  as  an  assault ;  R.  e.  Perkins,  4  C.  &  P.  537 ;  see  R.  o.  Billingharo,  9  C.  d& 
P.  934. 

(Csses  where  even  halttry  i»  no  offence).  There  are  many  cases,  however,  in  which  a 
battery  is  no  offence.  Thus,  whenever  a  man  is  first  assaulted,  he  may  lawfully  strike 
with  a  violence  not  ezceedinff  that  which  appears  necessary  for  the  defence  of  his  person; 
though  he  cannot  justify  a  battery  manifestly  excessive  by  setting  up  the  first  assault 
from  bis  adversary ;  BuU.  N.  P.  18;  see  Fish  v.  Scott,  Peake  C.  N.  P.  135.  (Quere,  if  an 
assault  committed  by  A.,  after  being  first  assaulted  by  &,  is  not  an  indictable  offimoe  by 
A. ;  see  Hinton  v.  Heather ;  Dtckin8on*s  Q.  S.  31 6).  So  he  may  remove  a  trespasser  from 
his  land,  after  requesting  him  to  depart ;  and  even  without  such  request,  where  the  party 
is  proceeding  to  acts  of  destruction  and  violence,  or  is  forcibly  removing  goods;  Green  v. 
Goddard,  3  Salk.  641 ;  Com.  e.  Kennard,  8  Pick.  133;  though  the  application  of  any  un- 
necessary amount  of  force  is  indictable ;  State  v.  Lasarus,  1  Const.  &  C  R.  34.  The 
use  of  necessary  force  in  extending  legal  process  on  the  person,  and  for  frustrating  an 
attempt  to  escape,  may  also,  at  all  times,  be  justified ;  but  the  force  must  be  necessary 
and  not  wanton ;  2  Roll.  Abr«546,  A.  And  there  are  relationships  which  justify  a  batterr 
in  defence  of  another;  thus,. a  husband  may  justify  a  battery  in  defence  of  a  wife;  a  wi& 
in  defence  of  her  husband;  a  parent  in  defence  of  his  child ;  a  child  in  defence  of  his  pa- 
rent; a  master  in  defence  of  nis  servant;  and  a  servant  in  defence  of  his  master;  Hawk, 
b.  1,  e.  60,  s.  23.  But  it/has  been  said,  that  a  servant  cannot  justify  beating  another  in 
defeoce  of  his  master's  ^n,  though  he  was  commanded  to  do  so  by  his  master,  because 
he  is  not  a  servant  to  the  son ;  and  that  a  tenant  may  not  beat  another  in  defence  of  his 
landlord ;  Hawk.  b.  1,  c  60,  s.  24 

A  battery  may  also  be  iustified  when  done  in  the  way  of  domestic  correction  by  a  party 
having  authority  to  employ  it;  as  if  a  father  correct  his  infiint  son ;  a  school-master  his 
scholar;  or  a  master  his  apprentice;  State  v.  Pondergrass,  2  Dev.  &,  Bat  407;  provided 
the  punishment  be  moderate,  and  the  instrument  of  correction  proper ;  Johnson  v.  State,  2 
Humph.  iSS;  Hawk.  b.  1,  c.  60,  s.  24.  And  it  has  been  holden,  that  an  officer  of  the 
army  may  justify  even  a  wounding,  if  done  for  disobedience  of  orders ;  and  that  a  sen- 
tence of  a  council  of  war  in  his  favour,  on  the  petition  of  the  soldier  wounded,  wiU  con- 
cluftively  entitle  him  to  an  acquittal;  Lane  o.  Hegbeig,  Bull.  N.  P.  19.  Semhle:  an  im- 
prisonment will  not  necessnrily  amount  to  battery.  See  Wilson  e.  Lainson,  3  New.  O. 
307 ;  Briggs  «.  Bowgin,  1  New  R.  355. 
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being),  an  assault  did  make,  and  him  the  said  C.  D.,  did  then  and 
there  beat,  abuse,  wound  and  ilUtreat,  and  other  wrongs,  then  and 
there  did  and  committed,  to  the  great  damage  of  the  said  C.  D.,  and 
against  the  peace  and  dignity  of  the  commonwealth  aforesaid. 

Informati€fii  in  Connecticut  for  ossomH  and  battery  and  breack  <f  peace, 
with  commencement  and  conclusion. 

State  of  Connecticut,  New  Haven  County,  ss.    New  Haven, 
day  of  184 

To  justice  of  the  peace  for  said  comity,  residing  in  said  town, 

comes  a  grand  juror  for  said  town,  and  on  his  oath  of  office, 

information  makes,  that,  at  said  New  Haven,  on  the  day  of 

184  wiUi  force  and  arms,  in  and  upon  in  the  peace 

then  and  their  being,  did  make  an  assault,  and  the  said 

then  and  there  did  beat,  bruise,  wound  and  ill-treat;  and  other 
wrongs  and  injuries  then  and  there  did,  to  the  great  damage  of  the 
said  and  against  the  peace.    And  the  grand  juror  further  in- 

forms, that  the  said  with  force  and  arms,  on  the  day  and  year, 

last  aforesaid,  at  New  Haven  aforesaid,  by  tumultuous  and  offensive 
carriage  towards,  and  by  threatening,  traducing,  challenging,  quar- 
reling, assaulting,  beating  and  striking  in  the  peace  then  and 
there  being,  did  greatly  disturb  the  public  peace,  and  other  wrongs 
and  injuries,  then  and  there  committed,  against  the  peace,  of  evil 
example,  and  contrary  to  the  statutes  in  such  cases  made  and  pro- 
vided. And  the  grand  juror  aforesaid  further  complains,  that  (set» 
ting  forth  further  breach  of  peace,  if  any,  fyc)  Wherefore  the  grand 
juror  aforesaid  prays  process,  and  tiiat  the  said  may  be  arrested 
and  held  to  answer  the  complaint,  and  be  dealt  with  according  to  law. 
Dated  at  New  Haven  the  day  and  year  first  aforesaid. 

Grand  Juror. 

Assault  and  battery  in  New  York,  with  commencement  and  conclusion. 

City  and  County  of  New  York,  ss.  The  jurors  of  the  people  of  the 
State  of  New  York,  in  and  for  the  body  of  the  City  and  County  of 
New  York,  upon  their  oath  present, 

That  A.  B.,  late  of  the  First  Ward  of  the  City  of  New  York,  in  the 
County  of  New  York  aforesaid,  &c.,  on  &c.,  at  the  ward,  city  and  county 
aforesaid,  in  and  upon  the  body  of  C.  D.,  in  the  peace  of  God  and  of 
the  said  people,  then  and  there  being,  with  force  and  arms  did  make 
an  assault ;  and  him  the  said  C.  D.,  did  then  and  there  beat,  wound 
and  ill-treat,  and  other  wrongs  and  injuries  to  the  said  C.  D.,  theq  and 
there  did,  to  the  great  damage  of  the  said  C.  D.,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace  of  tlie  people 
of  the  State  of  New  York,  and  their  dignity. 

Assault  and  battery  in  New  Jersey,  with  commencement  aud  conclusion. 

County,  to  wit :    The  grand  inquest  for  the  State  of  New 

Jersey,  and  for  the  body  of  the  county  of         upon  their        present. 

That  A.  B.^  late  of  the  township  of  in  the  county  of 
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on,  &C.9  with  force  and  arms  at  the  township  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  in  and 
upon  one  C.  D.,  in  the  peace  of  God  and  of  this  state^  then  and  there 
being,  an  assault  did  make,  and  him  the  said  C.  D.,  then  and  there 
did  beat,  wound  and  ill-treat,  and  other  wrongs  to  the  said  C.  D.,  then 
and  there  did  to  the  great  damage  of  the  said  C.  D.,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  this  state,  the  government  and  dignity  of  the  same. 

AsscoiH  and  battery  in  Pennsylvania^  with  commencement  and  conclusion. 

In  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  City  and 
County  of  Philadelphia,  sessions,  184 

City  and  County  of  Philadelphia,  ss. 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquir- 
ing for  the  City  and  County  of  Philadelphia,  upon  their  respective 
oaths  and  affirmations,  do  present,  that  A.  B.,  late  of  said  county^ 
&c.,  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
with  force  and  arms,  in  and  upon  one  C.  D.,  in  the  peace  of  the  said 
commonwealth,  then  and  there  being,  did  make  an  assault,  and  him 
the  said  C.  D.,  did  beat,  wound  and  ill-treat,  and  other  wrongs  to  him 
the  said  C.  D.,  then  and  there  did,  to  the  great  damage  of  the  said  C. 
D.,  and  against  the  peace  and  dignity  of  the  Commonwealth  of  Penn- 
sylvania. 

Assault  and  encouraging  a  dog  to  bite.{e) 

That  A.  B.,  of  in  the  county  aforesaid,  labourer,  on,  &c., 

now  last  past,  at  B.,  aforesaid,  in  the  county  aforesaid,  in  and  upon 
one  C.  D.,  an  assault  did  make,  and  him  the  said  C.  D.,  did  then  and 
there  beat,  wound  and  abuse,  and  that  he  the  said  A.  B.,  did  then 
and  there  unlawfully  incite,  provoke  and  encourage  a  certain  dog, 
belonging  to  him  the  said  A.  B.,  him  the  said  C«  D.,  then  and  there  to 
beset  and  bite;  by  means  whereof  the  same  dog  did  then  and  there 
grievously  bite  the  right  leg  of  him  the  said  C.  D.,  whereby  the  said 
leg  of  him  the  said  C.  D.,  was  grievously  hurt  and  wounded,  and  his 
Hie  greatly  endangered,  and  other  wrongs  to  the  said  C.  D.,  then  and 
there  did,  to  the  great  damage  of  the  said  C.  D.,  against,  &c. 

Assault  and  tearing  prosecutor^ s  hair.(f) 

That  A.  B.,  of  in  the  county  aforesaid,  labourer,  on,  &c., 

with  force  and  arms,  at  in  the  county  aforesaid,  in  and  upon 

the  body  of  one  C.  D.  (in  the  peace  of  the  said  commonwealth  then 
and  there  being),  did  make  an  assault,  and  her  the  said  G.  D.,  did 
then  and  there  beat,  wound  and  abuse ;  and  that  he  the  said  A.  B., 
did  then  and  there  unlawfully,  violently,  and  cruelly  seize  and  lay 
hold  of  the  said  C.  D.,  by  the  hair  of  her  head;  and  did  then  and  there 
with  great  force,  wrath  and  violence,  pull  and  drag  the  said  C.  D.,  by 

(f)  3  Cbit  a  L.  833;  Cro.  C  C.  145;  Stark.  C.  P.  389;  DavU*  Prec.  58. 
;  Da?ii' Pr«c  56. 
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the  same ;  by  means  whereof  he  the  said  A.  B.,  did  then  and  there 
unlawfully,  cruelly  and  brutally  pull  and  tear  the  hair  of  the  head  of 
her  the  said  G.  D.,  off  by  the  roofs;  and  the  head  of  her  the  said  C. 
D.,  was  thereby  grievously  wounded  and  hurt,  and  the  said  C.  D. 
thereby  put  in  great  pain  and  torture;  and  other  wrongs  then  and 
there  did  and  committed,  to  the  great  damage  of  her  the  said  C.  D., 
against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

AssauJthg  the  driter  of  a  chaise)  and  overturning  the  chaise  with  the 
wlieelof  a  carL{g) 

That  A.  B.,  of  in  the  county  of  labourer,  on,  fcc,  with 

force  and  arms,  at  B.,  in  the  county  aforesaid,  in  and  upon  one  C.  D., 
did  make  an  assault ;  he  the  said  C.  D.,  being  then  and  there  in  a 
certain  chaise  drawn  by  one  horse,  and  in  the  public  street  and  com- 
mon highway  there;  and  that  he  the  said  A.  B.,  then  and  there 
driving  a  horse  drawing  a  cart,  did,  in  the  highway  aforesaid,  unlaw- 
fully, violently,  wantonly  and  maliciously  drive  said  horse,  so  as 
aforesaid  drawing  said  cart,  to  and  against  the  chaise  aforesaid;  and 
that  by  such  driving,  did  then  and  there  in  the  highway  aforesaid, 
unlawfully,  wantonly  and  maliciously  force  said  cart  against  the  said 
chaise,  and  thereby  overturn,  with  one  of  the  wheels  of  said  cart,  the 
said  chaise  in  which  the  said  C.  D.,  then  was  as  aforesaid;  by  means 
whereof,  he  the  said  C.  D.,  was  then  and  there  grievously  hurt, 
bruised  and  wounded;  and  other  wrongs  then  and  there  did  and 
committed,  to  the  great  damage  of  him  the  said  C.  D.,  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Assault  and  beating  out  an  eye,{h) 

That  A.  B.,  of  in  the  county  of  widow  (being  a  per- 

son of  depraved  and  malicious  disposition),  on,  &c.,  with  force  and 
arms,  at  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  C. 

D.,  violently  did  make  an  assault,  and  her  the  said  C.  D.,  did  then  and 
there  beat,  wound  and  ill-treat,  and  that  she  the  said  A.  B.,  with  her 
right  hand,  the  said  G.  D.,  in  and  upon  the  left  eye  of  her  the  said  C. 
D.,  then  and  there  unlawfully,  violently  and  maliciously  did  strike; 
by  means  whereof  the  said  C.  D.,  then  and  there,  the  use,  sight  and 
benefit  of  her  said  left  eye  entirely  lost  and  was  deprived  of;  and  also 
by  means  of  the  premises,  she,  the  said  C.  D.,  became  weak  and  sick, 
and  remained  so  weak  and  sick,  from  thence,  until  the  day  of  taking 
this  inquisition,  and  other  wrongs  then  and  there  did  and  committed, 
to  the  great  damage  of  the  said  G.  D.,  against,  &c.  (Conclude  as  in 
book  1,  chap.  3). 

Assatdt  and  riding  over  a  person  tvith  a  horse.{i) 

That  A.  B.,  of  in  the  county  of  labourer,  on,  &c.,  at  B., 

aforesaid,  in  the  county  aforesaid,  in  and  upon  the  body  of  one  C.  D., 

(g)  lb.  57.  (A)  3  Chit  C  L.  892;  Dtvis'  Prec.  55. 

(t)  3  Chit  C.  L.  823;  Davii*  Tree  58 
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mn  assault  did  make,  and  him  the  said  C.  D.,did  then  and  there  beat, 
vonnd  and  abuse ;  and  that  the  said  A.  B.,  did  then  and  there,  uu* 
lavfully,  maliciously  and  with  great  force  and  violetice,  ride  and 
drive  a  certain  horse,  then  and  there  under  the  guidance  and  com* 
maud  of  him  the  said  A.  B.,  against,  upon  and  over  the  body  of  the 
said  C.  D.,  whereby  the  said  C.  D.,  was  then  and  there  grievously 
wounded  and  bruised,  and  his  life  thereby  greatly  endangered;  and 
other  wrongs  then  and  there  did  and  committed,  to  the  great  damage 
of  bim  the  said  C.  D,,  against,  &c.   {Conclude  as  in  book  1,  chap.  3), 

[For  assaults  an  a  pregnant  woman^  see  ante^  ^^Abortion.*^ 

Assault  by  administering  cantharides  to  prasecutor.{j) 

That  defendant  on,  &c.,  at  &c,,  in  and  upon  one  E.  J.,  did  make  an 
assault,  and  then  and  there  did  unlawfully  and  maliciously  adminis- 
ter  aud  cause  to  be  administered  to  and  taken  by  the  said  E.  J.,  a 
large  quantity,  that  is  to  say,  two  scruples  of  cantharides,  the  same 
being  then  and  there  a  deleterious  aud  destructive  drug,  with  intent 
tliereby  to  injure  the  health  of^the  said  E.  J.,  and  the  said  E.  J.  be- 
came in  consequence  thereof  sick,  sore  and  diseased,  and  disordered 
in  her  body,  insomuch  that  her  life  was  greatly  despaired  of,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

{^dd  count /or  common  assault.) 

AssomH  with  intent  to  kill  an  infirm  person^  by  thrmeing  him  on  the 
ground  and  beating  him.{k) 

That  A.  N.,  late  of  the  county  aforesaid,  labourer,  on,  &c.,  with 
force  and  arms,  at  and  in  the  county  aforesaid,  in  and  upon  one  A., 
a  man  of  colour,  then  and  there  being  a  deformed  person,  and  by  rea- 
son of  his  being  such  a  deformed  person,  being  miable  to  walk  or 
otherwise  to  move  himself  from  place  to  place,  aud  also  then  and 

(j)  This  eount  was  rastained  in  R.  t>.  Batton,  8  C.  &  P.  660. 

(A)  Nizon  V.  People,  2  Scam.  267.  On  this  case  Browne  J.,  raid :  **Thifl  was  an  indict* 
moot  to  oomniit  murder,  upon  which  Nixon  was  tried  at  the  last  April  term  of  the  White 
Circuit  Court,  and  fbaDd|ruUty;  and  a  motion  made  in  arrest  of  judgment,  which  wa« 
overruled. 

^  Tlie  errors  assigned  brinff  into  full  view  such  parts  of  the  record  as  require  particular 
attentioo  from  the  court,  and  are  as  follows :  1.  The  &cts  set  forth  in  the  indictment 
bi*low  do  not  constitute  the  offence  with  which  said  Nixon  was  chari;ed.  9.  The  indict- 
meat  does  not  sufficiently  describe  the  place  where  Adam  was  abandoned,  so  as  to  show 
that  death  would  probably  have  boen  caused  by  such  abandonment.  3.  The  indictment 
does  Dot  sufficiently  set  forth  the  means  by  which  the  offence  charged  was  committed. 
4.  The  ooart  erred  in  refusing  the  motion  for  a  new  trial. 

••  This  indictment  was  brought  under  a  sUtute  of  this  sUte  (R.  L.  180,  s.  53;  6aIe*B  SUt. 
S06),  which  provides,  that  an  assault  with  an  intent  to  commit  murder,  shall  sobject  the 
offender  to  confinemeirt  in  the  penitentiary  for  a  term  not  less  than  one  year  nor  more  than 
€>urteen  years.  This  indictment  has  every  ingredient  necessaty  to  constitute  a  good  one, 
under  this  statute.  The  offence  is  well  set  out  There  may  be  a  thousand  forms  of  deaths 
by  which  human  nature  may  be  overcome,  by  poisoning,  starring,  drowning,  ditc  This 
diAsrs  from  roost  cases  of  assault  with  intent  to  commit  murder ;  it  is  more  malignant, 
and  discovers  more  depravity.  But  if  one  assault  with  intent  to  commit  murder  differs 
from  aoothcr,  it  makes  it  no  less  a  criine.  This  one  seems  to  be  of  a  very  atrocioua  cha- 
tader.'* 
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there  being  deficient  in  voice,  so  as  to  be  unable  to  call  aloud,  and  in 
the  peace  of  God  and  of  the  people  of  the  State  of  Illinois  then  and 
there  also  being,  unlawfully  did  uiake  an  assault,  and  then  and  there 
forced  and  threw  the  said  A.  from  a  certain  wagon,  in  which  he,  the 
said  A.,  then  and  there  was,  to  and  upon  the  ground,  the  said  ground 
then  acMl  there  being  frozen  and  very  cold,  and  then  and  there  did 
force  and  compel  the  said  A.  (so  being  such  deformed  person  as  afore- 
said, and  also  by  reason  of  his  being  such  deformed  person,  being 
unable  to  move  himself  from  place  to  place  as  aforesaid,  aud  also 
being  deficient  in  voice,  so  as  to  be  unable  to  call  aloud  as  aforesaid), 
then  and  there  to  lie  upon  the  ground,  so  being  frozen  and  very  cold 
as  aforesaid,  and  then  and  there  did  abandon  and  leave  him,  the  said 
A.,  lying  on  the  ground  as  aforesaid,  to  the  great  pain  and  torture  of 
the  said  A.,  and  to  the  great  damage  and  impoverishment  of  his 
health  and  strength  of  body,  with  intent  him  the  said  A.,  by  the 
means  aforesaid,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  to  kill  and  murder,  and  other  wrongs  to  him,  the  said 
A.,  then  and  there  did,  to  the  great  damage  of  him  the  said  A.,  against, 
&c.  {Conclude  as  in  book  1,  chap.  3). 

[See  for  **Assavlts  with  inienU^  4*^.,  fosi^  p.  124  et  seq,,  and  also  hook 
V.  chap,  12]. 

Assault  with  beating  and  wounding  an  the  high  seas. 

The  jurors  of  the  said  United  States,  within  and  for  the  said  di«« 
trict,  upon  their  oath  present,  that  C.  W.  C,  mariner,  and  C.  G,  A., 
both  late  of  Nantucket  in  said  district,  on,  &c.,  in  and  on  board  of  a 
certain  ship  or  vessel  called  the  J.  M.,  then  lying  within  the  jurisdic- 
tion of  a  foreign  state  or  sovereign,  to  wit,  in  the  port  of  Paita,  in 
Peru,  the  said  J.  M.  then  and  there  being  an  American  ship  or  vessel 
belonging  to  certain  persons  citizens  of  the  United  States,  whose 
names  to  the  jurors  aforesaid  are  as  yet  unknown,  with  force  and 
arms,  an  assault  did  make  in  and  upon  one  T.  B.,  and  him  the  said 
B.  then  and  there,  from  malice,  hatred  and  revenge,  and  without  jus- 
tifiable cause  did  beat  and  wound,  he  the  said  C.  then  and  there  being 
the  chief-mate  of  said  ship  or  vessel,  he  the  said  A.  then  and  there 
being  the  third-mate  of  said  ship  or  vessel,  and  he  the  said  B.  then 
and  there  being  one  of  the  crew  thereof;  against,  &c.,  and  contrary, 
&c.    [Conclude  as  in  book  1,  chap.  3). 

Assault  on  high  seas^  by  binding  the  prosecutor  and  forcing  an  iron  boH 
down  his  throat 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  the  said  C.  W.  C.  and  C.  G.  A.,  both  late  of  Nantucket  in  said 
district,  on,  &c.,  in  and  on  board  of  a  certain  ship  or  vessel  called, 
&c.,  then  lying  within  the  jurisdiction  of  a  foreign  state  or  sovereign^ 
to  wit,  in  the  port  of  Paita,  in  Peru,  the  said  J.  M.  then  and  there  being 
an  American  ship  or  vessel  belonging  to  certain  persons  citizens  of  the 
United  States,  whose  names  to  the  jurors  aforesaid  are  as  yet  un- 
known, with  force  and  arms,  an  assault  did  make  in  and  upon  one 
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T.  B.»  and  him  the  said  B.  then  and  there,  from  malice,  hatred  and 
revenge,  and  without  justifiable  cause,  did  bind  and  imprison,  and 
being  so  bound  and  imprisoned,  did  force  into  the  mouth  and  between 
the  teeth  of  him  the  said  B.,  with  great  force  and  violence,  an  iron 
bolt  called  a  pump  bolt,  and  the  same  bolt  did  then  and  there  bind 
and  tie  in  the  mouth  and  between  the  teeth  of  him  the  said  B.,  and 
by  the  said  forcing  of  the  said  bolt  into  the  mouth  and  between  the 
teeth  of  said  B.,  did  bruise  and  lacerate  the  lips  and  gums  of  said  B., 
which  said  forcing  of  said  bolt  into  the  mouth  and  between  the  teeth 
of  said  B.,  and  so  binding  and  tying  the  same  therein,  was  a  cruel  and 
unusual  punishment ;  he  the  said  B.  then  and  there  being  one  of  the 
crew  of  the  said  ship,  and  they  the  said  C.  W.  C.  and  C.  G.  A.  being 
officers  thereof,  to  wit,  the  said  C.  being  then  and  there  the  first-mate, 
and  said  A.  being  then  and  there  third-mate  of  said  ship;  against,  &c., 
and  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

And  the  jurors  aforesaid,  on  their  oath  aforesaid^  do  further  present, 
that  afterwards,  to  wit,  on,  &c.,  the  said  C.  W.  C.  and  C.  6.  A.  were 
first  apprehended  in  said  District  of  Massachusetts,  to  wit,  at  Boston, 
which  was  the  district  in  which  the  said  C.  and  A.  were  first  appre- 
hended after  the  commission  of  the  ofience  aforesaid.  (/) 

Jlssauk  on  high  seoiy  with  dangerous  loeapsTu 

That  late  of  the  City  and   County  of  New  York,  in 

the  district  aforesaid,  (state  occupation)^  heretofore  on,  &c.,  with 
force  and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  united  States  of  America,  on  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  said  United  States  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain 
American  vessel,  being  a  called  the  belonging  in  whole 

or  in  part  to  a  citizen  or  citizens  of  the  said  United  States,  whose 
name  or  names  are  to  the  said  jurors  unknown,  with  a  dangerous 
weapon,  to  wit,  with  a  {state  particularly  the  weapon  and  dimen- 
sions  of  the  same),  in  and  upon  one  in  the  peace  of  God  and 

of  the  said  United  States,  then  and  there  being  in  and  on  board  of 
said  called  the  feloniously  did  commit  an  assault,  to  the 

great  damage  of  the  said  against,  &c.,  and  against,  &c.    (Con- 

elude  as  in  book  1,  chap.  3). 

Second  count 

That  the  said  heretofore,  on,  &c.,  in  and  on  board  of  a 

certain  American  vessel,  being  a  called  the  then  and  there 

belonging  and  appertaining  to  a  certain  person  or  persons,  then  and 
still  being  a  citizen  or  citizens  of  the  said  United  States,  whose  name 
or  names  are  to  the  said  jurors  unknown,  with  force  and  arms  on  the 
high  seas,  in  and  on  board  said  out  of  the  jurisdiction  of  any 

particular  state  of  the  said  United  States,  on  waters  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  said  United  States,  and  within 
4he  jurisdiction  of  this  court,  with  a  dangerous  weapon,  to  wit,  with 

(f)  See  |NM<,  book  ▼.  chap.  6,  fi>r  furtlier  foroii  on  this  head. 
11 
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a  (repeat  description  and  dimensions  as  in  first  coun()^m  and  upon 
one  belonging  to  the  company  of  said  vessel,  being  a 

called  the  in  the  peace  of  God  and  of  the  said  United  States, 

then  and  there  being  feloniously  did  make  an  assault,  he  the 

said  being  one  of  the  company  of  the  said  to  the  great 

damage  of  the  said  against^  &c.,  and  against/ &c.    {Conclude 

as  in  book  1,  chap.  3). 

Third  count 

Like  second  county  inserting  ({fter  "being  one  of  the  company  of 
the  said  ,"  and  b^ore  "  to  the  great  damage  of  the  said  /' 

"  and  other  wrongs  to  the  said  then  and  there  did/' 

Last  counL 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent,  that  the  Southern  District  of  New  York  {or  otherwise)  in  the 
second  circuit,  is  the  district  and  circuit  in  which  the  said  was 

first  apprehended  for  the  said  offence. 

Anoiher  form  far  same. 

That  late  of  the  City  and  County  of  New  York,  in  the  cir- 

cuit'and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  with  force 

and  arms,  on  the  high  seas,  (or,  cls  the  case  may  be),  on  waters  with- 
in the  admiralty  and  maritime  jurisdiction  of  the  United  States  of 
America,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court,  in  and  on 
board  of  a  certain  vessel,  being  a  called  the  belonging 

and  appertaining  to  a  certain  person  or  persons  whose  names  are  to 
the  said  jurors  unknown,  then  and  still  being  a  citizen  or  citizens  of 
the  United  States  of  America,  with  a  dangerous  weapon,  called  a 
{describe  the  dimensions),  in  and  upon  one  in  the  peace 

of  God  and  of  the  said  United  States  then  and  there  being,  feloniously 
did  make  an  assault,  and  other  wrongs  to  the  said  then  and 

there  did,  to  the  great  damage  of  the  said  against,  &c.,  and 

against,  &c.     {Conclude  as  in  book  I,  chap.  S). 

Second  count 

That  the  said  late  of  the  City  and  County  of  New  York, 

in  the  circuit  and  district  aforesaid,  heretofore,  to  wit,  on,  &c., 

with  force  and  arms  on  the  high  seas,  on  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  of  America,  out  of  the 
jurisdiction  of  any  particular  state  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  courts  in  and  on  board  of  a  certain  ves- 
sel, being  a  called  the  belonging  and  appertaining  to  a 
certain  person  or  persons,  whose  names  are  to  the  said  jurors  un- 
known, then  and  still  being  a  citizen  or  citizens  of  the  United  States 
of  America,  with  a  dangerous  weapon,  called  a  {describe  as  be- 
fore),  in  and  upon  one            in  the  peace  of  God  and  of  the  said 
United  States,  then  and  there  being,  and  also  then  and  there  being 
master  {or  otherwise)  of  the  said  vessel,  being  a  called  the 
feloniously  did  make  an  assault,  and  other  wrongs  to  the  said 
then  and  there  did,  to  the  great  damage  of  the  said 
against,  &c., and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 
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Last  count 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  the  Southern  District  of  New  York,  in  the  second  circuit, 
is  the  circuit  and  district  into  which  the  said  was  first  brought, 

and  in  which  he  was  first  apprehended  for  the  said  offence. 

Same  in  a  foreign  port^  the  weapon  being  a  Spamsli  knife. 

That  heretofore,  to  wit,  on,&c.,  on  board  of  a  certain  vessel,  to  wit, 
the  brig  Volta,  belonging  to  a  citizen  and  citizens  of  the  United  States, 
whose  name  or  names  are  to  this  inquest  unknown,  while  lying  in  a 
port,  to  wit,  the  port  of  Rio  de  Janeiro,  within  the  jurisdiction  of  a 
foreign  state,  to  wit,  of  Brazil,  to  wit,  at  the  Eastern  District  of  Penn- 
sylvania aforesaid,  and  within  the  jurisdiction  of  this  court,  a  person, 
to  wit,  one  S.  T.,  then  and  there  being  a  person  belonging  to 
die  company  of  the  said  vessel,  did  then  and  there,  with  a  danger- 
ous weapon,  to  wit,  a  Spanish  knife,  commit  an  assault  on  another 
person,  to  wit,  one  W.  A.  R.,  then  and  there  belonging  to  the 
company  of  the  said  vessel,  and  other  wrongs  to  him  the  said  W. 
A.  R.,  he  the  said  S.  T.,  then  and  there  unlawfully,  violent- 
ly and  maliciously  did,  to  the  great  damage  of  him  the  said  W. 
A.  R.,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap. 
3). 

Second  county  same  as  firsts  charging  the  ifistrument  as  follows: 

«  With  a  dangerous  weapon,  to  wit,  a  sharp  cutting  instrument." 

Third  count    Assault  wiOi  intent  to  kill 

That  at,  &c.,  on,  &c.,  on  board  of  a  certain  vesssl,  to  wit,  the  brig 
Volta,  belonging  to  a  citizen  and  citizens  of  the  United  States,  while 
lying  in  a  port,  to  wit,  the  port  of  Rio  de  Janeiro,  within  the  jurisdic- 
tion of  a  foreign  state,  to  wit,  of  Brazil,  to  wit,  at  the  Eastern  Dis- 
trict of  Pennsylvania  aforesaid,  and  within  the  jurisdiction  of  the 
court  aforesaid,  a  person,  to  wit,  one  S.  T.,  then  and  there  being  a 
person  belonging  to  the  company  of  the  said  vessel,  did  then  and 
there,  with  intent  to  kill  a  person,  to  wit,  one  W.  A.  R.,  then  and 
there  belonging  to  the  company  of  the  said  vessel,  did  then  and  there 
commit  an  assault  on  the  said  W.  A.  R.,  then  and  there  be- 
longing to  the  company  of  said  vessel  as  aforesaid,  and  other 
wrongs  to  him  the  said  W.  A.  R.,  he  the  said  S.  T.,  then  and  there 
unlawfully,  violently,  wickedly  and  maliciously  did,  to  the  great 
damage  of  him  the  said  W.  A.  R.,  contrary,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

{Final  count  as  on  p.  \iy{ll) 

(U)  On  p.  17,  the  final  counts  are  given  in  cases  where  the  ofl&nder  was  either  first 
hrooght  or  first  apprehended  within  the  particular  district  in  which  the  indictment  is  found. 
In  the  second  form  on  p.  18,  in  cases  where  the  ofiender  is  first  brought  within  the  parti- 
cular circuit,  a  misprint  occurs  which  is  noticed  in  the  errata^  viz.  that  the  last  line  should 
read  **  was  first  brought  for  the  said  offence,**  instead  of  **  was  first  apprehended^  4tc.,**  as 
appears  in  the  text  These  counts,  one  of  which  is  necessary  in  all  cases  where  the  ofienoe 
was  committed  within  mere  admiralty  jurisdiction,  are  varied  in  phraseology  in  the  seve- 
ral  circuits,  and  would  seem,  in  fact,  with  their  several  modifications,  to  be  used  indiscrt- 
minaidy  in  cases  where  the  ofiender  is  either  first  brought  or  first  apprehended,  Slc  The 
following  forms,  in  addition  to  those  in  the  text,  are  of  frequent  occurrence. 

That  afterwards,  to  wit,  dec,  the  said  A.  B.  was  first  brought  into  S,  in  said  district,  and 
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Assault  and  false  imprisonment  at  common  law.{m) 

That  J.  S.9  late  of  the  parish  of  B.,  in  the  County  of  M.,  labourer, 
on,  &c.y  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  one  J.  N.,  in  the  peace  of  God  and  of  the 
said  state,  then  and  there  being,  did  make  an  assault,  and  him  the 
said  J.  N.  then  and  there  unlawfully  and  injuriously,  and  against  the 
will  of  the  said  J.  N.,  and  also  against  the  laws  of  this  state,  and 
without  any  legal  warrant,  authority  or  reasonable  or  justifiable 
cause  whatsoever,  did  imprison  and  detain  so  imprisoned  there  for  a 
long  space  of  time,  to  wit,  for  the  space  of  ten  hours  then  next  fol- 
lowing, *  and  other  wrongs  to  the  said  J.  N.  then  and  there  did,  to 
the  great  damage  of  the  said  J.  N.,  and  against,  &c.  {J[f  any  money 
were  extorted  from  the  prosecutor  for  setting  him  at  liberty ^  add 
an  averment  of  it  immediately  after  the  above  asterisk^  as  thus) : 
Then  next  following,  and  until  bi^  the  said  J.  N.  had  paid  to  the  said 
J.  S.  the  sum  of  five  dollars  of  the  moneys  of  the  said  J.  N.,  for  his 
enlargement  \  and  other  wrongs,  &c«  {Add  a  count  for  a  common 
assault). 

Assavll  and  false  imprisonmentj  unth  the  obtaining  of  five  dollars.    {If 
there  be  no  extortion^  the  paragraph  in  brackets  can  he  omitted,){n) 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arms,  in  and 
upon  one  E.  F.  did  make  an  assault,  and  him  the  said  E.  F.  then  and 
there  unlawfully  and  injuriously,  and  against  the  will  and  without 
the  consent  of  the  said  E.  F.,  and  also  against  the  laws  of  this  state, 
without  any  legal  warrant,  authority  or  justifiable  cause  whatsoever, 
did  imprison  and  detain  for  a  long  time,  to  wit,  for  the  space  of 
hours  then  next  following,  ^and  until  he  the  said  E.  F.  had  paid  to 
him  the  said  A.  B.  the  sum  or  five  dollars,  lawful  money  of  the  United 
States,  of  the  moneys  of  the  said  E.  F.  for  his  enlargement),  and  other 
wrongs  to  the  said  E.  F.  then  and  there  did,  to  the  great  damage  of 
the  said  E.  F.,  against,  &c.  {jf  a  note  was  obtaiiied  instead  of  a 
sum  of  money y  insert  instead  of  the  above  passage  in  brackets) : 
And  until  he  the  said  E.  F.,  for  his  delivery  from  the  said  imprison- 
ment, had  signed  and  given  to  the  said  A.  B.  a  note  under  the  hand 
of  the  said  E.  F.,  whereby  he  the  said  E.  F.  promised  to  pay  to  the 
said  A.  B.  the  sum  often  pounds,  &c. 

that  the  laid  district  of  M.  is  the  district  into  which  he  was  first  brought  after  comraittiD|r 
the  offence  aforesaid. 

That  the  Soothem  District  of  New  York  is  the  district  in  which  the  said  A.  B.  was  first 
brought  and  apprehended  for  the  said  offence. 

That  the  said  A.  B.,  5lc.,  after  the  commission  of  the  said  offence,  to  wit,  on,  dec,  wss 
first  brought  into  the  said  M.  district,  and  that  the  said  M.  district  is  the  district  into 
which  the  said  offender  was  first  brought  as  aforesaid.  (Davis*  Prec.  234). 

That  the  said  C.  D.,  the  offender  aroresaid,  was  first  brought  into  B.  aforesaid,  in  the 
district  of  after  the  commission  of  said  offence,  and  that  the  said  district  of  is 

tlie  district  into  which  they  were  first  brought.   (Lewis*  C.  L.  645). 

Sfe  for  other  forms  of  same,  pp.  9S,  93,  94,  97,  99,  132. 

Where  tlie  oflbnder  b  oat  of  the  jurisdiction,  and  the  bill  is  fbnnd  fur  the  purpom  of  is. 
suing  a  bench  warrant,  of  course  the  final  count  is  to  be  omitted. 

(m)  Arch.  C.  F.  5th  Am.  ed.  558.  (»)  Stark.  C.  P.  438. 
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AssauU  with  intetU  to  murder  at  common  l4XUh(o) 

That  A.  B.y  &c.y  on,  &c.,  at,  &c.,  with  a  certain  drawn  sword,  which 
he  the  said  A.  B.  in  his  right  hand  then  and  there  had  and  held,  in  and 
upon  one  S.  W.  did  make  an  assault,  with  an  intent  him  the  said  S. 
then  and  there  feloniously,  wilfully  and  of  his  malice  aforethought,  to 
kill  and  murder,  and  other  wrongs  to  the  said  S.  W.  then  and  there 
did,  against,  &c.(ao} 
•. 

Another  form  for  same. 

That  at  on,  &c.,  with  force  and  arms,  to  wit,  with 

knives,  hatchets  and  tomahawks,  in  and  upon  one  E.  G.  of  &c., 

in  the  peace  of  the  people  then  and  there  being,  did  make  an  assault, 
and  with  intent  to  commit  murder  on  the  said  E.  G.,  did  then  and 
there  cut,  beat,  strike,  wound  and  evil-treat  him  tiie  said  E.  G.,  and 
other  wrongs  to  the  said  E.  G.,  then  and  there  did,  to  the  damage  of 
the  said  E.  G.^  and  against,  &c.(j9)    {Conclude  as  in  book  1,  chap,  3). 

Assault  with  intent  to  drown*{q) 

That  A.  B.,  of  in  the  County  of  labourer,  on 

with  force  and  arms,  at  in  the  county  aforesaid,  in  and  upon 

the  body  of  one  C,  D.,  with  a  dangerous  weapon,  to  wit,  with  a  large 
stick,  which  he  the  said  A.  B.  in  both  his  hands  then  and  there  had 
and  held,  did  make  an  assault,  and  him  the  said  C.  D.  did  then  and 
there  beat,  wound  and  abuse ;  and  that  he  the  said  A.  B.,  with  both 
his  hands,  did  then  and  there  unlawfully,  violently  and  maliciously 
cast,  push  and  throw  the  said  C.  D.  into  a  certain  pond  there  situate 
and  being,  wherein  there  was  a  large  quantity  of  water,  and  did  then 
and  there  keep,  press  down  and  confine  the  said  C.  D.  in  and  under 
the  said  water  for  the  space  of  five  ininutes,  with  intention  him  the 
said  C.  D.  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought, to  suffocate  and  drown  in  the  said  water ;  and  him  the  said 
C.  D.,  by  me^ns  thereof,  wilfully,  feloniously  and  of  his  malice  afore- 
thought, to  kill  and  murder ;  and  other  wrongs  to  the  said  C.  D.  then 
and  there  did,  to  the  great  damage  of  him  the  said  C.  D.,  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 


.    (•)  Stark.  C.  P«  430.    See  for  a  &rm  of  awtult  with  intent  to  marder,  &c^  under  the 
^-  !■  ill  Him  statnte,  enle,  p.  119. 

(po)  For  ssnult  with  intent  to  kiU,  in  the  United  States  courts,  see  ante^  p.  123 ;  see 
also  anUf  p.  120. 

{p)  People  e.  Pettit,  3  Johns.  R.  511.  This  indictment  was  attacked,  Ist,  because  It  did 
not  charge  the  offence  to  have  been  committed  feloniously ;  Sdly,  because  the  instruments 
were  not  accurately  described ;  and  3dly,  because  the  intent  was  not  set  out  with  sufficient 
precision.  *^P9r  euriam:  The  intent  to  commit  murder  was  here  charged  in  the  words 
of  the  statute,  and  we  think  that  was  sufficient.  The  indictment  b  for  an  assault  and 
battery,  and  the  9110  ammo  is  to  be  collected  from  the  circumstanoes.  It  was  enough  to 
itate,  with  the  usual  precision,  the  facts  requisite  to  constitute  an  assault  and  battery,  and 
to  aver  the  intent  with  which  it  was  made.  The  indictment  required  no  other  facia  than 
were  necessary  to  establish  an  assault  and  battery.  The  crime  charged  was,  after  all,  but 
a  misdemeanor.    It  was  not  a  felony,  though  the  intent  was  to  commit  one." 

Cg)  Davis'  Free  66. 

11* 
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Assault  loiik  intent  to  murder  under  the  New  York  Ren.  Stat 

That  E.  L.,  late  of  the  First  Ward  of  the  City  of  New  York,  in  the 
Couuty  of  New  York  aforesaid,  labourer,  on  the  day  of 

in  the  year,  &c.,  with  force  and  arms,  at  the  ward,  city  and  county 
aforesaid,  in  and  upon  N.  J.,  then  and  there  being,  feloniously  did 
make  an  assault,  and  him  the  said  N.  J.  with  a  certain  knife,  which 
the  said  E2«  L.  in  his  right  hand  then  and  there  had  and  held  (the  said 
knife  being  a  deadly  weapon),  feloniously  did  beat,  strike,  '  cut 
and  wound,  with  intent  him  the  said  N.  J.  then  and  there  feloniously 
and  wilfully  to  kill,  and  other  wrongs  to  the  said  N.  J.  then  and 
there  did,  to  the  great  damsige  of  the  said  N.  J.;  against,  &c.,  and 
against,  &c.   {Conclude  as  in  book  1,  chap.  3). 

Second  counL     With  intent  to  maim. 

That  the  said  E.  L.,  on  the  said  day  of  in  the  year  last 

aforesaid,  with  force  and  arms,  at  the  ward,  city  and  county  aforesaid, 
in  and  upon  the  said  N.  J.  then  and  there  being,  feloniously  did  make 
another  assault,  and  him  the  said  N.  J.  with  a  certain  knife,  which 
he  the  said  E.  L.  in  his  right  hand  then  and  there  had  and  held,  the 
said  knife  being  a  deadly  weapon,  feloniously  did  beat,  strike, 
cut  and  wound,  with  intent  him  the  said  N.  J.  then  and  there  felo- 
niously and  wilfully  to  maim,  against,  &c,f  and  against,  &c.  {Con- 
clude as  in  book  1,  chap,  3). 

Assault  with  intent  to  commit  a  f deny  generany.{r) 

That  A.  B.,  &a,  at,  &c.,  aforesaid,  in  and  upon  one  J.  N.,  in  the 
peace  of  God  and  of  our  lady  the  queen  then  and  there  being,  unlaw- 
fully did  make  an  assault,  and  him  the  said  J.  N.  then  and  there  did 
beat,  wound  and  ill-treat,  with  intent  {here  state  the  felony  intended 
thus) :  him  the  said  J.  N.  then  and  there  feloniously,  wilfully  and  of 
his  malice  aforethought,  to  kill  and  murder,  and  other  wrongs  to  the 
said  J.  N.  then  and  there  did,  to  the  great  damage  of  the  said  J.  N.; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against,  &c. 

{^dd  a  count  for  common  assault). 

Felonious  assauU  under  the  Massachusetts  statute.{s) 

That  A.  B.,  of  B.  aforesaid,  yeoman,  on,  &c.,  at  B.  aforesaid,  with 
force  and  arms,  the  said  A.  B.  then  and  there  being  armed  with  a 
dangerous  weapon,  to  wit,  a  sword,  in  and  upon  one  E.  F.,  then  and 
there  in  the  peace  of  said  commonwealth  being,  an  assault  did  make, 

(r)  This  form  is  ffi^en  by  Mr.  Archbold,  C.  P.  5th  Am.  ed.  544,  u  good  under  the  stat 
9  Geo.  IV.  c.  31,  B.  25,  which  enacts,  that  any  person  who  shall  be  conTicied  **of  any  as- 
sault  to  commit  felony,*'  shall  be  punished,  &c  As  will  be  seen  by  a  comparison  of  this 
statute  with  that  in  New  York  (2  ReT.  Stot  665-6,  s.  39),  the  indictment  in  the  text  will 
be  good  in  that  state  in  the  particular  cases  provided  for. 

(«)  An  assault  with  an  intent  to  murder  is  not  a  felony  under  the  statute,  and  conse- 
quently the  word  **  feloniously**  should  not  be  admitted,  and  this  though  the  statute  pro- 
vides that  the  defendant  shall  be  deemed  a  felonious  assaulter ;  Com.  v.  Barlow,  4  Mass. 
439.  It  would  seem,  however,  that  if  the  term  be  improperly  used,  it  may  be  rejected  aa 
surplusage ;  Com.  «.  Squire,  I  Met.  258 ;  see  Wh.  C.  L.  7. 
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with  intent  him  the  said  E.  F.,  to,  &€.,  and  by  so  doing,  and  by  force 
of  the  statute  in  such  case  made  and  provided,  he  the  said  A.  B.,  is 
deemed  a  felonious  assaulter.  And  so  the  jurors  aforesaid^  on  their 
oath  aforesaid,  do  say  and  present,  that  the  said  A.  B.,  at  B.  afore- 
said, on,  &c.,  with  force  and  arms,  feloniously  assaulted  the  said  E. 
F.,  in  manner  and  form  aforesaid,  against^  &c.,  and  contrary,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

AssauU  tmlh  intent  to  murder  in  South  Carolina. 

That  A.  B.,  on,  &c.,  with  force  and  arms,  at  in  the  district  of 

and  state  aforesaid,  in  and  upon  E.  F.,  in  the  peace  of  God 
and  of  the  said  state  aforesaid,  then  and  there  being,  did  make  an 
assault,  and  him  the  said  E.  F.,  did,  &c.,  with  intent  him  the  said  E. 
F.,  then  and  there  feloniously,  wilfully  and  of  his  malice  aforethought, 
to  kill  and  murder,  and  other  wrongs  to  the  said  E.  F.,  then  and 
there  did,  to  the  great  damage  of  the  said  E.  F.,  and  against  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Assault,  with  intent  to  rob,  against  two.{t) 

That  the  prisoners,  on,  &c.,  at,  &c.,  in  and  upon  R.  B.,  in  the  peace 
of  God  and  our  said  lady  the  queen,  then  and  there  being,  feloniously 
did  together  make  an  assault  with  intent  the  moneys,  goods  and  chat- 
tels  of  the  said  R.  B.,  from  the  person  and  against  the  will  of  him  the 
said  R.  B.,  then  and  there  feloniously  and  violently  to  rob,  steal,  take 
and  carry  away,  against,  &&.     {Conclude  as  in  book  1,  chap.  3). 

Another  form  for  same.(u) 

That  defendants,  late  of  the  said  county,  on,  &c.,  in  the  County  of 
C.  aforesaid,  in  and  upon  the  person  of  G.  H.  G.,  in  the  peace  of  the 
people  of  the  State  of  Illinois,  then  and  there  being,  with  force  and 
arms,  did  make  an  assault,  with  an  intent,  then  and  there,  unlawfully, 
wilfully  and  feloniously  to  commit  a  robbery,  and  other  wrongs  to 
the  said  G.  H.  G.,  did  then  and  there,  &c. 

Assault  with  intent  to  ravish.{v) 

That  A.  B.,  &C.,  on,  &c.,  at,  &c.,  on  one  E.  F.,  did  make  an  assault, 
and  her  the  said  E.  F.,  then  and  there  did  beat,  wound  and  ill-treat 
so  that  her  life  was  greatly  despaired  of,  with  an  intent  her  the  said 
E.  F.,  against  her  will,  then  and  there  feloniously  to  ravish  and  car- 
nally know,  and  other  wrongs  to  her  the  said  E.  F.,  then  and  there 
did,  against,  &c«     {Conclude  as  in  book  1,  chap.  3). 

(jt)  R.  9.  Huxley,  1  C.  &  M.  596^  This  appMra  to  be  the  form  used  in  the  Central 
CrimiBal  Couri,  and  was  Bostained  by  Patteaon  and  Creawell  Ja.,  in  the  above  caae. 

(tf)  ConoUy  v.  State,  3  Scam.  477.    Thia  form,  though  very  looae,  waa  sustained. 

(o)  Stark.  C.  P.  439.  **  If  the  offenee  of  rape,*'  remarks  Mr.  Starkie,  •*  appeara  to  have 
been  actually  committed,  the  prisoner  should  be  acquitted,  since  the  misdemeanor  mergres 
in  tiie  felony;  aee  East  P.  C.  411.^  See  also  Wh.  C.  L.  7,  204.  Aa  to  propriety  of  Join- 
ing thia  count  with  a  count  for  rape,  see  aatt^  p.  13. 
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Another  form  for  same.{w) 

That  W.  S.,  of  the  county  aforesaid,  yeoman,  on,  &c.,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  in  and  upon  S.  C, 
spinster,  in  the  peace  of  God,  then  and  there  being,  with  force  and 
arms,  an  assault  did  make,  with  an  intention  to  ravish  and  carnally 
know  the  said  S.  C,  and  the  same  S.  C,  did  beat,  wound  and  evilly 
treat,  so  that  her  life  was  greatly  despaired  of,  and  other  harms  to 
her  then  and  there  did  to  the  great  damage  of  the  said  S.,  and  against 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Same  against  two,{x) 

That  A.  B.,  late,  &c.,  and  C.  D.,  late,  &c.,  on,  &c.,  at,  &c.,  in  and 
upon  E.,  the  wife  of  one  H.  S.,  did  make  an  assault,  and  her  the 
said  E.,  then  and  there  did  beat,  wound  and  ill-treat,  so  that  her  life 
was  greatly  despaired  of,  with  intent  that  he  the  said  C.  D.,  should 
then  and  there  feloniously  and  against  the  will  of  the  said  E.,  ravish 
and  carnally  know  her  the  said  E.,  and  that  they  the  said  A.  B.  and 
C.  D.,  other  wrongs  to  the  said  C.  D.,  then  and  there  did,  contrary, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

{^dd  a  count  for  a  common  assault). 

Same  against  a  person  of  colour,  in  Xorth  Carolina,  under  the  statuie,{y) 

That  S.,  a  person  of  colour,  &c.,  on,  &c.,  with  force  and  arms,  in, 
&c.,  in  and  upon  the  body  of  one  L.  S.,  a  white  female,  in  the  peace, 
&c.,  violently  and  feloniously  did  make  an  assault,  with  intent  to 
commit  a  rape  upon  the  body  of  the  said  L.  S.,  then  and  there  did 
beat,  &c.,  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Assault  \oith  intent  to  steal{z) 

That  A.  B.,  on,  &c.,  on  C.  D.,  &c.,  did  make  an  assault,  &c.,  with  in- 
tent feloniously  to  steal,  take  and  carry  away  the  money  of  the  said  E., 
from  his  person;  he  put  his  right  hand  into  the  pocket  of  the  coat  of 
the  said  E.,  on  the  body  of  the  said  E.,  and  other  harms  then  and 
there  did,  &c. 

{i^dd  a  count  for  an  assault). 

{to)  Stout  V,  Com.,  11  S.  &  R.  177.  The  omission  of  the  word  **  fdonioaaly,*'  which 
was  the  firat  groand  of  ezceptioD  to  the  indictment,  was  sustained  by  the  court;  and  the 
want  of  an  averment  of  time  and  place  to  the  concluding  allegation,  was  declared  to  be 
immaterial,  the  time  and  place  named  in  the  first  clause  qoali^ing  the  whole  offence. 

(x)  Stark.  C.  P.  429.  (y)  State  v.  Sam,  a  slave,  2  Dev.  567. 

Ix)  Rogers  v.  Com.,  5  S.  &  R.  463.  It  is  not  necessary,  as  was  held  here,  in  assault 
with  intent  to  steal,  that  the  goods  stolen  should  be  set  out  **The  intention  of  the  person 
was  to  pick  the  pocket  of  Earle,  of  whatever  he  found  in  it ;  and  although  there  might  be 
Dothiug  in  the  pocket,  the  intention  to  steal  is  the  same ;  he  had  no  intention  to  steal  any 
particular  article,  for  he  might  not  know  what  was  in  it;  it  would  be  impossible  to  lay 
the  intention  in  any  other  way  than  a  general  intention  to  pick  the  pocket  *of  Earle.  The 
crime  was*  the  assault,  the  intention  is  only  aggravation.** 
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OFFENCES  AGAINST  PROPERTY. 


CHAPTER  I. 

rORGERT. 


General  frcane  of  indictment  at  common  law,{a) 

That,  &c.,  on.,  &c.y  falsely  and  fraudulently  did  forge  and  coun- 
terfeit(&)  (and  cause  and  procure  to  be  forged  and  counterfeited),(c) 
a  certain  promissory  note  for  the  payment  of  money,  purportii^  to 
be  made  by  one  A.  B.,  payable  on  demand  to  one  C.  i)»y{cl)  the  tenor 
of  which  said  forged  and  counterfeited  promissory  note  is  as  follows, 
that  is  to  say :  (Acre  set  out  the  instrument  in  the  manner  pre- 
scribed in  note{e),  with  intent  to  defraud  the  said  A.  B.,(/)  (to  the 
great  damage  of  the  said  A.  B.),{g)  against,  &c.  {Conclude  as  in 
book  I,  chap,  3). 


(a)  This  fbrm  ii  introduced,  not  because  it  can  ever  be  of  use  as  a  precedent,  the  com- 
mon law  remedy  having  been  absorbed  by  statutes,  but  in  order  to  pkce  in  a  more  regfu- 
hr  shape  the  necessary  notes.  For  the  ground  work  of  the  latter,  I  have  depended  on 
Mr.  Starkie,  (CL  P.  106),  adding  at  large  the  American  and  the  later  English  authorities. 

(b)  **  It  b  sufficient  to  allege  that  Uie  defendant  forged  and  counterfeited,  though  it  is 
usual  to  aver  that  he  didfaUely  forge  and  counterfeit,  for  the  adverb  is  sufficiently  implied 
in  the  former  words ;  Sty.  13 ;  1  Str.  19 ;  East  P.  C.  985 ;  R.  a.  Mariot,  2  Lev.  231 ;  R.  v. 
Dawson,  1  Str.  19.  In  Etsworlh's  case,  anram  Willes,  York  Lent  Assizes,  1780,  East 
P.  C.  986,  the  indictment  stated  that'the  said  T.  E^  the  said  bill  of  exchange  did  felo. 
nionsly  alter  and  cause  to  be  altered,  by  falsely  making,  forging  and  adding  the  letter  y 
to  the  word  eight  in  the  bill  mentioned,  whereby,  Slc  The  second  count  alleged,  that 
certain  persons  unknown  altered  the  bill,  and  charged  the  defendant  with  uttering  and 
publishing  the  bill  as  true,  knowing  it  to  be  forged.  The  words  of  the  statute  on  which 
the  indictment  was  founded  (2  Geo.  II.  &  25,  s.  1),  are,  *  If  any  person  shall /sMy  moire, 
forge  or  eomnlerfeiC  It  was  objected,  in  arrest  of  judgment,  that  the  indictment  merely 
charged  that  certain  persons  unknown  did  alter,  by  faloely  makings  dcc^  and  did  not 
charge,  in  tlie  words  of  tlie  act,  that  they  faUely  made^  forged^  Slc^  and  that  the  word 
olter^  was  not  used  in  the  statute.  But  the  jucjges  held  that  the  indictment  was  good, 
and  that  there  was  no  diffiirence  in  substance  or  in  the  nature  of  the  charge,  whrther  the 
indictment  were  for  feloniously  altering,  by  falsely  makiug  and  forging,  or  for  feloniously 
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makiDff  tnd  fbrgingr,  by  falsely  tlterinfi^.  In  th«  caie  of  Kin^jr  «.  Bigg,  3  P.  Wins.  419, 
tho  indictment  alleged  that  the  defendant  feloniooaly  erased  an  endorsement  from  a  bank 
note ;  the  jury  found  that  the  defendant  had  expunged  the  inscription,  by  means  of  some 
unknown  liquor,  and  the  judges  held  that  the  prisoner  was  guilty.  The  majcrity  were  of 
this  opinion,  but  the  case  involved  many  other  points,  and  the  prisoner  was  aflerwarda 
pardoned  on  condition  of  transporting  himself;  Str.  19  ;**  Stark.  C.  P.  108. 

"  In  consideration  of  law,  every  aUeration  of  an  instrument  amounts  to  a  forgery  of  the 
whole.  In  Oawson*s  case,  it  was  holden  by  ten  judges,  that  the  deration  of  the  fiffure  3 
in  a  bank  note,  to  5,  was  a  forging  of  a  bank  note ;  East  P.  C.  978  ;*"  Stark.  C.  P.  108. 

The  indictment  in  Teague*s  case;  East  P.  C.  979;  for  making,  forging  and  coun- 
terfeiting a  bill  of  exchange,  under  the  stat  7  Geo.  11.  c.  S2«  was  holden  to  be  supported 
by  prooC  that  the  defendant  had  altered  a  bill  of  exchange  for  the  payment  of  XIO  into 
jC50,  both  in  words  and  figures.  It  was  objected,  that  the  defendant  ought  to  have  been 
charged  with  altering  the  genuine  bill,  since  the  stat.  7  Gea  II.  c  S2,  makes  it  a  distinct 
offence  to  alter;  but  the  judges,  on  the  authority  of  Dawson's  case,  held  that  the  convic- 
tion was  proper,  and  that  every  alteration  of  a  true  instrument,  for  such  a  purpose,  made 
it  when  altered,  a  forgery  for  the  whole  instrument;  see  also  State  v.  Hitchens,  2  Har- 
ringt  527;  Com.  9.  Ladd,  15  Mass.  526;  State  v.  Waters,  3  Brev.  507;  Com.  v.  Hayward^ 
10  Mass.  34 

But  in  cases  where  a  genuine  note  or  instrument  has  been  altered,  it  is  tisual  to  allege 
the  alteration  in  one  count  of  the  indictment;  see  East  P.  C.  980;  R.  •.  Harrison;  R.  9. 
Elsworth,  there  referred  to. 

It  is  not  sufficient  to  aver,  that  the  defendant  forged  or  caused  to  be  forged,  for  it  is  not 
certain  and  positive;  1  Salk.  342;  5  Mod.  137;  Holt  R.  345.  An  indictment  which 
charges  a  prisoner  with  the  offences  of  falsely  making,  forging  and  counterfeiting,  of 
causing  and  procuring  to  be  falsely  made,  forged  and  counterfeited,  and  of  willingly 
acting  and  assistinsf  in  the  said  felse  nuiking,  forging  and  counterfeiting,  is  a  good  indict- 
ment, though  all  of  these  charges  are  contained  in  a  single  count ;  and  as  the  words  of  the 
statute  have  been  pursued,  there  being  a  general  verdict  of  guilty,  judgment  ou^ht  not  to 
be  arrested  on  the  ground  that  the  offences  are  distinct ;  Rasnick  o.  Com.,  2  Va.  Cases  356 ; 
State  o.  Hooseall,  1  Rice's  Dig.  346;  see  Wh.  C.  L.  81.  But  where  two  ^fistinct  offences, 
requiring  different  punishments,  are  alleged  in  the  same  count,  as  where  the  forging  of  a 
mortgage,  and  of  a  receipt  endorsed  thereon,  are  both  charged  in  the  same  count,  and  the 
defendant  be  convicted,  the  judgment  will  be  arrested ;  People  «.  Wright,  9  Wend.  193. 

(c)  The  allegation  in  brackets,  though  rarely  necessary,  is  not  duplicity  when  in* 
troduced;  see  last  paragraph.  It  is  not  necessary,  as  it  seems,  to  go  on  to  allege  b7 
what  means  the  '*  causing  and  procuring"  was  brought  about;  Brown  v.  Com^  2  Leigh 
769. 

{d)  It  is  essential  that  the  purport  of  the  instrument  should  be  properly  described,  so  as 
to  brinff  it  within  the  statute.   The  authorities  on  this  point  are  collected  in  the  next  note. 

(e)  In  coii|»dering  the  particular  instrument  set  forth  will  be  considered, 

1.  In  what  manner  it  akould  be  set  forth, 

2.  How  it  should  he  shown  to  be  the  instrument  (supposing  it  to  be  genuine),  ihs  forging 
of  which  is  prohibited, 

1.  The  instrument  set  forth  may  be  prefaced  by  the  words,  *^  is  the  tenor  following^'^  or 
•*  in  these  words,'^  or  **  as  follows,"  or  ••  in  the  words  and  figures  following:"  for  though  the 
setting  out  an  instrument  by  the  Unor,  R.  v.  Drake,  3  Salk.  224;  Holt  R.  347,  349,  350, 
425 ;  11  Mod.  95 ;  which  importo  a  true  copy,  is  the  most  technical  mode,  yet  it  has  been 
holden  that  the  words  ^  as  follows"  are  equivalent  to  the  words,  "according  to  the  taior 
following,"  or  "in  tlie  words  and  figures  following,"  and  that,  if  under  such  an  allegation, 
the  prosecutor  fail  in  proving  the  instrument  verbatim  as  laid,  the  variance  will  be  fatal ; 
R.  tJ.  Powell,  I  Leach  1 10 ;  2  Bl.  Rep.  787 ;  East  P.  C.  97 ;  Wh.  C.  L.  82, 83.  And  unless  the 
indictment  profess,  by  these  or  similar  expressions,  to  set  out  a  copy  of  the  instrument  in 
words  and  figures,  it  will  be  vicious;  Lyon's  case,  Leach  696;  DougL  193, 194;  2  Leach 
660,  661 ;  6  East  418  to  426;  U  Mod.  96,  97;  Holt  347,  348,  349,  350,  425;  1  ChiL  C.  L. 
234 ;  3  Salk.  225 ;  Stam.  181 ;  ib.  Com  v,  Stevens,  1  Mass.  203 ;  State  v.  Street,  Ty.  158 ; 
People  t».  Franklin,  3  Johns.  Cas.  299 ;  see  Stale  v.  Bradley,  1  Hay.  403 ;  Com.  ©•  Searle,  2 
Binn.  332 ;  State  ©.  Coffey,  N.  C.  T.  R.  272 ;  State  c.  Carr,  5  N.  Hamp.  367 ;  Com.  «.  Bai- 
ley, 1  Mass.  62;  U.  S.  v.  Britlon,  2  Mason  462;  Com.  «.  M'Atee,  8  Dana's  Ky.  R.  29; 
Post.  194;  R.  V.  Holland,  5  T.  R.  623 ;  1  Stark.  C.  P.  73 ;  Cowp.  672 ;  5  T.  R.  623 ;  3  Inst 
41 ;  State  v.  Gustin,  2  South.  R.  749;  State  t>.  Stephens,  Wright's  Ohio  R.  73;  State  v. 
Farrand,  3  Halst.  333;  R.  «.  Mason,  2  East  180;  Com.  v.  Bailey,  1  Mass.  62;  Com.  v. 
Stow,  1  Mass.  54 ;  Com.  v.  Gillespie,  7  S.  &  R.  469 ;  2  East  P.  C.  976 ;  R.  ».  Hart,  1  Leach 
145 ;  R.  ».  Paul,  1  Leach  77 ;  Cowp.  672;  Com.  v.  Sweney,  10  S.  &  R.  173 ;  Com.  ©.  Par- 
mentor,  5  Pick.  279 ;  Dougl.  193,  194;  State  ».  Waters,  Const  R.  169;  Com.  «.  Kcarns, 
1  Va.  Cases  109 ;  2  Bla.  Rep.  787 ;  State  v.  Wimbcrly,  3  M'Cord  190 ;  Dougl.  300 ;  Stale  v. 
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Gtfter,  Ct>nf.  N.  C.  R.  910;  Stete  v.  Molier,  1  Dev.  363;  3  Leach  634;  DoagL  97; 
State  «.  Twitty,  9  Hawka  4d7;  1  Munh.  522;  State  o.  Handy,  20  Maine  81;  People  o. 
Warner,  5  Weiid.  371 ;  Dougl.  193, 194;  Com.  v.  Riley,  Thacher'a  C.  C.  67 ;  Hoffman  v. 
Com^  6  Rand.  6S5;  U.  S.  o.  Hinman,  1  Bald.  392;  State  v.  Sbowley,  5  Hay.  256;  State 
V.  CalTin,  4tc,  Cbarlt  151 ;  Com.  v.  Backingham,  Thacher*j  C.  C.  39 ;  State  v.  Twitty,  3 
Hawks  348 ;  Ohio  o.  M*Millen,  5  Ohio  269. 

An  accarate  copy,  as  in  Honter's  caae.  Leach  721 ;  Mason's  case.  Leach  548 ;  of  the 
instrnment,  in  word§  and  figurm^  R.  e.  Powell^  1  Leach  90 ;  Hart*8  case.  Leach  1 72 ; 
most  then  be  set  forth,  to  enable  the  court  to  see  that  it  is  one  of  those  instruments, 
the  ftdse  roakin^r  of  which  the  law  considers  to  be  a  forgery ;  Lyon*8  case,  1  Leach 
686;  Mason's  case.  East  P.  C.  975;  Gilchrist's  case.  Leach  753.  In  indictmenU  for 
forging  particular  stamps  which  the  legislature  has  directed  to  be  u^,  it  appears  to  be 
unnecessary  to  gi?e  any  particular  description  of  the  stamp ;  see  Palmer's  case.  East  P.  C. 
893;  CoUioot's  case,  4  Taunt.  300;  a  reason  which  applies  with  equal  force  to  indictments 
ibr  libels  and  for  the  sale  of  lottery  tickets ;  Com.  o.  Gillespie,  7  S.  &.  R.  469 ;  and  for  the 
sending  of  threatening  letters;  R.  v.  Lloyd,  East  P.  C.  976.  Sewing  to  the  parchment  on 
which  the  indictment  is  written,  impressions  of  forced  notes  taken  from  engraved  plates,  is 
not  a  reguhur  mode  of  setting  out  the  notes  in  the  indictment ;  R.  o.  Warshaner,  1  Mood. 
C.  C.  656 ;  R.  o.  Harris,  R.  «.  Moses,  R.  «.  Balls,  7  C.  At  P.  429. 

**  In  setting  forth  the  tenor  of  an  instrument,  a  mere  variance  of  a  letter  will  not  vitiate 
the  indictment,  provided  the  sense  be  not  altered  by  changing  the  word  mis-spelt  into 
another  of  a  difierent  meaning.  Thus  (R. «.  Hart,  Leach  1 72),  in  an  indictment  for  forging 
a  bill  of  exchange,  the  temnr  was  **  value  received ;"  the  bill  proved  in  evidence  was  for 
value  reUevdy  and  the  judges  (De  Gre^  C.  J^  and  Willes  J.,  were  absent).  East  P.  C.  978 ; 
upon  the  reserved  question  were  of  opmion,  that  the  variance  was  not  fatal,  since  it  did  not 
change  the  word  into  another.  So  in  an  indictment  for  perjury,  R.  v.  Beech,  Leach  137 ; 
2  Hawk.  c.  46,  8.  190 ;  it  was  assigned  for  perjury,  that  the  defendant  had  sworn  that  he 
undertood  and  believed,  in  the  affioavit  he  swore,  that  he  understood  and  believed.  Upon 
a  motion  for  a  new  trial,  Ld.  Mansfield  C.  J.,  said :  **  We  have  looked  into  ail  the  cases 
on  this  subject,  some  of  which  go  to  a  great  lensrth  of  nicety  indeed,  particularly  the  case  in 
Hutton,  where  the  word  indieari  was  written  wt  indietari  ;  but  that  case  is  shaken  by  the 
doctrine  laid  down  in  Hawkins.  The  true  distinction  seems  to  be  taken  in  the  Queen  e. 
Drake,  Salk.  660,  that  where  the  omission  or  addition  of  a  letter  does  not  change  the  word, 
so  as  to  make  it  another  word,  the  variance  is  not  material ;  R.  o.  Beech,  Leach  153 ;  see 
Salk.  660;  R.  o.  Bear,  Garth.  408;  Holt  R.  350 ;  Cowp.  229;  R.  v.  Mag,  Dougl.  193.  In 
Oldfield's  case,  cor,  Bayley  J.,  9.  Durham,  Sum.  Ass.  1811,  and  afl^wards  before  the 
jodges,  where  in  setting  out  the  bill  it  was  alleged  to  be  directed  to  Messrs.  M.  P.  &l  Co., 
and  the  bill  on  being  produced  was  directed  to  Messs.  M.  P.  &.  Co.,  the  r  in  Messrs.  being 
omitted,  the  variance  was  held  to  be  immaterial;  see  Russell  1482;"  Stark.  C.  P.  110.  In 
the  same  way,  *'  Keen"  for  **  Keene,"  and  **  promise'*  for  ^  promised,"  have  been  held  im- 
material ;  Com.  V.  Riley,  Thachcr's  C.  C.  67 ;  Com.  o.  Parmenter,  5  Pick.  279.  But  the 
omission  of  ** evening"  after  the  word  ** Tuesday,"  was  held  fatal;  Com.  o.  Buckixigham, 
Thacher's  C.C.39.  The  most  severe  application  of  the  rule  is  in  Com.  o.  Gillespie,  7  S.  &. 
R.  469,  where  *"  Borrall"  was  held  a  fatal  departure  from  "« BnrrilL" 

An  indictment  for  forgery,  alleging  the  word  birch  to  have  been  altered  to  batchy  by 
erasing  the  letters  ire  and  inserting  the  letters  atc^  is  supported  by  evidence  of  the  erasure 
of  ir  and  substitution  of  ai\  State  «.  Rowley,  Brayt  76.  Where  the  indictment  charged 
that  Joseph  G.  Fogg,  the  defendant,  did  feloniously  and  fraudulently  forge  and  make  a  cer- 
tain writing  obligatory,  as  follows,  that  is  to  say,  &c;  but  the  instrument  set  out  purported 

00  its  face  to  be  executed  by  James  G.  Fogg  and  Joseph  G.  Fogg,  the  defcndant,Jt  was 
held  that  there  was  no  repugnance  in  the  charge  in  the  indictment ;  Fogg  v.  State,  9  Yerg. 
383.  In  Elixabeth  Dunn's  case,  the  indictment  charged  the  defendant  with  forging  a  pro- 
missory note,  the  tenor  of  which  is  as  follows,  and  then  set  out  the  note,  includmg  the 
attestation,  **  Witness,  John  Whettal,"  and  also  the  words,  ^  Mary  Wallace^  her  mark,^* 
The  fiust  was,  that  the  attestation  and  the  subsequent  words  had  been  added  after  the  defend- 
ant had  affixed  her  mark;  and  the  recorder  doubted  whether  the  indictment  had  been  proved, 
since  the  note  forged  by  her  diffisred  from  the  tenor  set  out  But  Mr.  Baron  Pcrrot  and  Mr. 
J.  Aston  were  of  opinion,  that  the  indictment  in  this  respect  was  well  proved ;  Leach  68; 
East  P.  C.  961.  Whercan  indictment  alleged  that  a  forged  certificate  was  signed  by  Bow- 
ling Starke,  but  the  instrument  was  signed  B.  Starke,  and  the  signer's  true  name  was  Boi- 
ling Starke,  the  variance  was  held  fotal ;  State  «.  Waters,  1  Const  Ct  R.  669 ;  Com.  v.  Kearns, 

1  Va.  Cases  109.  Where  an  indictment  charged  that  an  alleged  counterfeit  bill  was  a  note, 
purporting  to  be  a  note  of  the  P.  dt  M.  Bank  of  South  Carolina,  which  was  the  name  given 
by  the  charter,  but  the  tenor  of  the  note  as  set  forth  was,  **  the  President,  Directors  &,  Co.," 
as  in  the  note,  it  was  held  that  the  statement  in  the  note  was  a  mere  designation  of  the 
perMDS  oomposing  the  oorpontion,  who  made  themselves  liable  for  the  paysMuit  ef  the  note. 
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and  tliat  there  was  no  variance  or  repugnancy  between  the  tenor  and  the  purport;  StAte  o. 
Culvin,  Slc^  Charlt.  151.  But  an  indictment  for  forging  a  writing,  deaoribtng  tlie  same  af 
purporting  to  be  tighed  by  the  president  and  directors  of  a  bank,  and  setting  out  the  forged 
writing  verbatim^  but  upon  the  ftce  of  it  not  appearing  to  have  been  by  oraer  of  the  pre» 
•ident  and  directors,  is  bad ;  State  «.  Showley,  5  Hay.  &6.  If  the  instrument  forged  be  in 
a  foreign  language,  it  must  be  set  out  in  that  language,  and  a  complete  and  accurate  trans- 
1  .tion  must  be  set  out ;  see  R.  «.  Szudurskie,  1  Mood.  C.  C.  419;  R.  «.  Harris,  7  C.  &  P. 
416,  439;  R.  «.  Warshaner,  tb.  466.  **  Where  the  instrument  on  which  the  indictmeni 
is  founded  was  destroyed,  lost,  or  in  the  possession  of  the  defendant  before  bill  found,'*  as 
was  remarked  in  another  place,  Wh.C.  L.  161,  **it  will  be  sufficient  to  set  forth  the  substance 
and  effect  of  the  instrument,  averring,  aft  the  same  time,  as  an  excuse  for  its  non-produo- 
tion,  its  loss,  destruction  or  detention,  as  the  case  may  be.  In  such  case  it  will  be  admis- 
sible on  trial  to  give  parol  evidence  of  the  instrument,  and  such  evidence,  if  there  be  no 
substantial  variance,  will  sustain  the  indictment ;  R.  «.  Haworth,  4  C.  &  P.  254 ;  R.  v. 
Hunter,  ih.  128;  People  v,  Kingsley,  6  Cow.  528 ;  8  Mass.  110;  People  v.  Badgely,  16  Wend. 
53;  State  v,  Parker,  1  Chapman  298;  Sute  v.  Potts,  4  Halst  293;  Pendleton  v.  Com.,  4 
Leigh  694;  U.  a  v,  Britton,  2  Mason  468;  Bucher  v,  Jarrett,  5  Bos.  &  Pull.  145;  Howe 
V.  Hall,  14  East  875.  In  England,  the  practice  is  to  rive  notice  to  the  prisoner  to  produce 
the  writing  at  the  assize,  so  that  it  may  be  brought  before  the  grand  jury.  Such  notice, 
however,  it  would  appear  from  the  cases  in  this  country,  is  not  considered  necessary  wbere- 
ever  the  indictment  in  itself  is  a  notice ;  Pendleton  v.  Com.,  4  Leigh  694;  People  v.  Kings- 
ley,  6  Cow.  528 ;  State  «.  Potts,  4  Halst  893 ;  People  «.  Badgeley,  16  Wend.  523.  Thus, 
on  the  trial  of  an  indictment  for  stealing  a  bank  bill,  where  the  bill  is  in  the  defendant's 
possession,  it  is  not  necessary  to  account  for  the  non-production,  the  foot  of  the  indictment 
being  found  sufficient  notice  to  the  defendant  to  produce ;  Com.  v.  Messinger,  1  Binn.  274; 
People  V,  Holbrook,  13  Johns.  R.  90.  So  though  an  indictment  for  passing  counterfoit 
money  purport  to  set  forth  the  counterfeit  note  according  to  its  tenor,  and  contain  no  aver- 
ment  of  its  loss  or  destruction,  the  production  of  the  note  may  be  dispensed  with,  upon 
proof  that  the  same  has  been  mutilated  and  destroyed  by  the  defendant,  and  other  evidenoe 
of  its  contents  may  be  admitted ;  State  o.  Potts,  4  Halst.  26.**  So  it  wss  said  in  another 
case,  where  the  note  was  described  as  made  on  the  day  of  May,  and  the  proof  was  that 
the  fbrged  note  was  dated  on  a  particular  day,  a  conviction  would  be  sustained  notwithstand- 
ing  the  variance,  when  a  satisfectory  reason  for  the  omission  of  a  more  particular  descrip- 
tion is  given  in  the  indictment ;  People  «.  Badgely,  1 6  Wend.  53.  It  has  been  ruled, 
however,  that  upon  a  rule  to  show  cause,  the  court  will  not  order  an  attorney  of  the  court 
to  deliver  to  the  state  attorney  for  the  inspection  of  the  grand  jury,  promissory  notes  sug- 
gested to  have  been  forged,  which  had  been  delivered  to  the  attorney  in  the  common  course 
of  business  by  his  client  suspected  of  committing  the  forgery;  State  «.  Squires,  1  Tyler's 
Vt  R.  p.  147.  Where  a  forged  paper  is  passed  bv  a  prisoner,  bearing  date  in  1828,  and 
immediately  after,  with  the  knowledge  of  the  holder,  'he  prisoner  alters  the  date  to  1827, 
and  the  indictment  set  forth  its  tenor,  and  describes  it  as  dated  in  1887,  it  was  held  that 
the  paper  was  proper  evidence  to  go  to  the  jury  in  support  of  the  indictment,  notwithstand- 
ing the  proof  that  it  bore  date  in  1828,  when  passed ;  Hoffman  v.  Com.,  6  Rand.  685. 

Whether  it  be  necesaary  to  set  out  tke  whole  of  the  forged  toriling. 

''  In  the  short  report  of  Smith's  case,  in  the  first  volume  of  Salkeld,  Salk.  342,  Pasch.  3 
Ann,  it  is  stated,  that  the  defendant  was  indicted  for  forging  a  deed  of  assignment  of  a 
lease,  signed  with  the  mark  of  one  Groddard,  cujue  tenor  oequiturj  but  set  not  down  the 
mark  as  in  the  assignment ;  it  was  objected  that  without  the  mark  it  could  be  no  forgery, 
and  the  objection  was  overruled.  But  this  is  a  very  loose  report  of  the  case,  which 
appears  to  be  the  same  with  that  reported  in  the  third  volume  of  Salkckl,  and  by  Ld.  Ray- 
mond,  under  the  title  of  the  Queen  t.  Goddard,  in  3  Salk.  171 ;  Trin.  2  Ann  ;  R.  v.  God- 
dard  et  aZ.,  Ld.  Raym.  920;  R.  o.  Goddard  and  Carlton  ;  according  to  which  the  defendant 
was  indicted  for  forging  an  assigmnent  of  a  Ksase,  and  the  tenor  was  set  out;  at  the  bottom 
of  the  assignment  was  the  mark  of  the  assignor,  but  no  mark  appeared  upon  the  postea ; 
and  the  whole  court  held,  that  since,  by  the  statute  of  firauds,  an  assignment  must  he 
signed,  the  want  of  the  markof  the  defendant  upon  the  postea,  was  a  fatal  defi^t;  but  as  another 
indictment  had  been  found  against  the  defendant,  the  court  gave  no  Judgment,  but  ruled  that 


tlie  defendant  should  plead  to  the  signing.  But  Ld.  Holt  held,  that  if  the  indictment  had  been 
for  forging  a  deed  of  assignment  (Mr.  East,  in  his  Pleas  of  the  Crown  776,  cites  Salk.  342,  and 
questions  this  point),  and  the  deed  had  been  set  forth  withont  any  mark  or  signature,  that 
might  have  been  good,  because  signing  is  not  necessary  to  a  deed ;  for  in  former  times  they 
were  sealed  only,  and  not  signed ;  Salk.  343;  Pasch.  2  Ann."  Where  the  instrument  forged 
was  a  bond,  purporting  to  be  attested  by  one  jL  B.,  and  tlie  indictment  charged  that  the  defend- 
ant **  wittingly  and  willingly  did  forge  and  cause  to  be  forged  a  certain  paper  writing,  pur- 
porting to  be  a  bond,  and  to  be  signed  by  one  C.  D.,  with  the  name  of  him  the  said  C.  D.,  and 
4o  -be  waled  with  -the  seal  of  the  said  C.  D.;  and  the  tenor  of  the  bond,  with  «  subecribing  wit^ 


Digitized  by  VjOOQIC 


^  FORGBRT.  133 

neas  wu  set  fortb,  bat  did  not  char^  that  the  bond  purported  to  be  atte«(ted  by  oae  A.  B.,  a 
motion  to  arrest  the  judgment  on  this  account  was  overruled,  on  the  {ground  that  nothing  need 
be  averred  in  the  indictment  which  is  not  necessary  to  constitute  the  olFence  diarged.  It  i;» 
Dot  neoessary,  it  was  said,  Uiat  there  should  be  a  subscribing  witness  to  a  bond,  and  if  there 
be  one,  it  is  not  bis  signature,  but  the  signing,  sealing  and  delivery  by  the  obligor,  that 
cootitates  the  instrument  a  deed;  State  v,  Ballard,  2  Murph.  186.  And  it  seems,  in  all 
cases,  to  be  sufficient  to  set  out  that  part  of  a  written  document,  which  comprehends  tho 
particular  instrument  forged,  though  connected  with  other  matter.  Thus,  in  an  indict- 
ment, ^r  publishing  a  forged  receipt /or  money ,  the  receipt  alone  was  set  forth,  as  follows : 
**  Idth  March,  1733,  received  the  contents  above,  by  me,  Stephen  Withers;"  and,  upon  its 
appearing  in  evidence,  that  the  above  was  forged  at  the  bottom  of  a  certain  account,  it  was 
objected,  that  the  account  itself  should  have  been  set  forth,  for  otherwise,  it  would  not 
appear  that  it  was  a  receipt  tor  money.  But  all  the  judges  held,  the  indictment  to  be  su& 
fieent;  fi>r  it  was  laid  to  be  a  forged  receipt  for  money,  under  the  hand  of  S.  W.,  for  £1  49., 
and  the  bill  itself  was  only  evidence  to  make  out  that  charge;  R.  v.  Testick,  I  East  181; 
East  P.  C.  935.  The  number  of  a  bank  bill,  its  vignettes,  mottoes  and  devices,  and  the 
words  and  figures  in  the  margin,  need  not  be  set  out  in  the  indictment.  It  is  enough  to 
set  forth  what  constitutes  the  contract  of  the  bill ;  but  that  must  be  done  truly  and  pre- 
cisely; Com.o.  Stow,  1  Mass.  54;  Com.  v.  Bailey,  1  Mass.  63;  State  v.  Carr,  5  S,  Hamp. 
371;  State  o.  Franklin,  3  Johns.  Cas.  299;  Com.  o.  Searle,  2  Binn.  332;  Com.  v.  Stevens,  I 
Mass.  203.  On  the  trial  of  an  indictment  for  passing  a  counterfeit  bank  note,  tho  prisoner 
moved  to  exclude  the  note  produced  from  going  in  evidence  to  the  jury,  on  the  ground  that 
the  name  of  one  of  the  firm  of  engravers,  set  out  in  the  description  of  the  note  in  the  in- 
dictment, did  not  appear  on  the  note  produced;  the  attorney  for  the  commonwealth  proved 
that  when  he  drew  Uie  indictment,  he  had  been  able  to  make  out  tlie  name  on  the  note  from 
his  knowledge  that  one  of  the  firm  of  engravers  bore  that  name,  though  he  could  not  say 
he  would  have  been  able  to  do  so  without  the  knowledge  of  the  fact,  but  that  the  word  has 
stnoe  become  indistinct,  he  supposed,  by  handling  the  note;  the  court  below  thereupon 
overruled  the  motion  to  exclude,  and  permitted  evidence  to  be  given  of  the  note  thus  pro- 
duced.  It  was  held  by  the  General  Court  that  it  was  right  for  the  court  below  to  do  so; 
Buckland  v.  Com.,  8  Leigh  732. 

2.  How  the  forged  instrument  should  be  shown  to  he  of  the  kind  prohibited. 

It  must  invariably  be  shown  on  the  face  of  tlie  indictment,  by  proper  averments,  that 
the  instrument  forged  is  of  the  particular  kind  prohibited,  in  respect  to  which  an  indict- 
ment Ues;  State  v.  Jones,  1  M'M.  236;  NVh.  C.  L.  83, 84,  160, 161,  345. 

'*  A  forged  instrument  cannot  in  strictness  be  called  by  the  name  of  the  real  instrument 
which  it  assumes  to  be;  an  instrument,  purporting  to  be  a  bond  or  writing  obligatory,  is 
not  sudi,  for  no  one  is  bound  by  it;  and  a  forged  writing,  purporting  to  bo  a  will,  ought  not 
in  strictness  to  \9b  called  a  will,  for  it  is  not  so  in  any  sense,  and  can  have  no  legal  ope- 
mtion  whatever;'*  SUrk.  C.  P.  119. 

**  But  many  sUtntes  describing  the  offence  of  forgery,  use  the  words,  *and  if  any  person 
shall  forge  any  will,  or  bond,  22  Geo.  II.  c.25,  or  writing  obligatory,  ^c.;*  and,  therefore,  it 
may  be  averred  in  the  indictment,  that  the  defendant  forged  the  will ;  R.  v.  Birch  and  Mar- 
tin, Leach  92;  East  P.  C.  980;  bond,  or  writing  obligatory;  Dunnett's  case.  East  P.C. 
9S5.  But  it  is  in  all  cases  proper,  and  seemingly  more  correct,  to  aver,  that  the  defendant 
forged  and  counterfeited  a  certain  paper  writing  jmrporting  to  bo  the  last  wilt  {or  other  in- 
strument  whose  forgery  is  penal).  In  the  case  ol  the  King  v.  Birch  and  Martin,  it  was  so 
averred,  and  the  judges  held,  that  although  the  statute  uses  the  words,  *  shall  forge  a  will,* 
it  was  sufficient  to  lay  it  either  way ;  R.  o.  Birch  and  Martin,  Leach  92;  East  P.  C.  980; 
2  BL  R.  790.  And,  therefore,  in  general,  if  it  can  be  collected  from  the  forged  writing  it- 
self, that  it  assumes  to  be  a  bond,  &c,  it  may  be  averred  in  the  indictment,  either  that  the 
defendant  forged  a  certain  bond,  or  that  he  forged  a  certain  writing  purporting  to  be  a 
bond.  Thus,  in  Taylor's  case,  R.  v.  Taylor,  Leach  255;  East  P.  C.  977  ;  the  defendant 
was  charged  with  forging  a  receipt  for  the  sum  of  £20,  as  followeth,  *  Re*d.  R.  Wilson.' 
And  in  Testick's  case,  1  East  181,  the  tenor  set  out  was,  *  Received  the  contents  above, 
by  me,  William  Withers,*  and  this  was  holden  to  be  properly  described  as  a  receipt  In 
fact  in  such  case  the  very  terms  of  the  instrument  showed  it  to  be  a  receipt 

■^Tbe  purport  of  a  writing  is  that  which  appears  on  the  face  of  that  writing;  R.  o.  Gil- 
Christ,  Leach  753;  if,  therefore,  the  forged  writing  assumes  in  terms  to  be  a  will,  bond  or 
n^oeipt,  it  may  be  described  Ba purporting  to  be  a  will,  bond  or  receipt  But  in  alleging  the 
purport  of  a  forged  writing,  great  caution  is  necessary;  for  unless  it  can  be  collected 
plainly  from  the  terms  of  the  writing  "Set  forth,  that  it  is  in  form  and  assumes  to  be  that 
particular  instmment  which,  according  to  the  allegation,  it  purports  to  be,  the  indictment 
wUl  be  vicious ;  R.  o.  Hunter,  R.  &  It  510 ;  R.  «.  Birkett,  id,  251.  Thus  in  William  Jonef* 
12 
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case,  Leach  243;  Eant  P.  C.  883;  Doug.  303;  the  indictment  aOpped  •parporting  to  be  A 
bank  note,*  tlie  writing  set  forth  was  as  follows :  *  No.  F.  946 — ^I  promise  to  pay  John 
Wilson,  esquire,  or  bearer,  ten  pounds,  London,  March  4th,  1776,  for  self  and  company  of 
my  bank  in  England,  entered,  S.  Jones.*  And  the  court  were  of  opinion  that  the  paper 
writing  did  not  jpurport  to  be  a  bank  note,  and  therefore  that  the  indictment  was  repognant 
So  an  indictment  for  forging  a  bill  of  exchange,  as  purporting  to  be  directed  to  John  JCing 
by  tlie  name  and  addition  of  John  l?ing,esq.,  was  for  tlM  same  reason  helden  to  be  Ticioos; 
R.  D.  Jeremiah  Reading,  Leach  672.  The  same  was  holden  of  an  indictment,  which 
described  the  subscription  C.  Oliver  as  purporting  to  be  the  name  of  Christopher  Oliver; 
R.  V.  Reeves,  Leach  933.  The  objection  was  at  nrst  overruled  by  Heath  and  Lawrence 
Js.,  and  Thomson  B.,  who  thonght  that  there  was  a  shade  of  difference  between  this  case 
and  that  of  Gilchrist;  and  it  does  not  appear  what  the  ultimate  opinion  was.  In  Loveirs 
case,  East  P.  C.  990,  Leach  282,  the  indictment  ran  thus,  *  purJMrting  to  be  directed  to 
Messrs.  Drummond  and  Co.,  Charing  Cross,*  by  the  name  oif  Mr.  Drummond,  and  the  in- 
dictroent  was  held  to  be  good,  but  it  does  not  appear  that  the  objection  was  taken.  An  in- 
dictment for  uttering  as  true  a  forged  promissory  note,  purporting  to  be  made  by  A.,  pay- 
able to  B.,  or  order,  is  proved  by  evidence  of  the  uttering  of  su<m  note  with  the  endorse- 
ment of  B.*8  name  on  the  back  thereof;  Com.  v,  Adams,  7  Met.  50. 

*'  In  Gilclirist*s  case.  Leach  753 ;  East  P.  C.  982 ;  the  indictment  charged  the  defendant 
with  forging  a  paper  writing,  &.&,  purporting  to  have  been  signed  by  Thomas  Ezon,  clerk, 
and  to  be  directed  to  Otorgt  Lord  jiTtn naird,  William  Morland,  and  Thomas  Hammersley, 
of,  &.C.,  bankers  and  partners,  by  the  name  and  description  of  Messrs.  Rawson,  Morland  and 
liammersley ;  the  tenor  of  the  bill  was  then  set  out  as  foUows :  *  Me§ar$,  Raw9tm^  Mcr- 
land  and  Hammer 9ley,  please  to  pay,  &c.,  (signed),  T.  Ezon  ;*  and  the  indictment  was  by 
the  ten  judges  present  at  the  conforence,  holdcn  to  be  repugnant  and  defective,  for  it 
could  not  purport  to  be  directed  to  Lord  Kinnaird,  since  his  name  did  not  appear  upon 
the  bill. 

"  And  with  respect  to  the  word  purport,  it  is  to  be  observed  generally,  that  its  use  is  to 
show  that  the  forged  writing  falls  within  the  prohibited  description ;  and,  therefore,  no 
other  description  should  be  given  under  the  word  purport,  except  of  the  particular  nature 
of  the  forged  writing,  as  that  it  purports  to  be  a  bond,  a  bill  of  exchange,  a  bank  note,  or 
the  like.  Any  further  description  is  highly  objectionable,  since  it  is  unnecessary,  and 
exposen  the  record  to  great  danger  from  variance.  See  Mr.  Justice  BuUer's  observations, 
R.  o.  Gilchrist,  Leoch  753. 

"  And  the  same  objection  applies  to  giving  any  other  description  of  the  written  instrument, 
(whofie  tenor  is  afterwards  set  forth),  beyond  that  of  its  general  nature. 

"The  defendant  was  indicted  for  forging  and  uttering  a  bill  of  exchange,  requiring,  &0., 
and  signed  by  Henry  Huicbimon^  for,  2lc  Upon  the  trial,  the  proseontor  proved,  tnat  the 
signature  Henry  Hnlehimon  was  forced ;  it  was  then  objected  that  the  indictment  averring 
it  to  have  been  signed  by  him,  was  disproved ;  and  so  the  judj^es  held,  upon  reference  to 
them  afler  conviction ;  East  P.  C.  985.  And  an  indictment  will  be  defective,  if  it  allege, 
afler  describing  the  forged  writing,  *by  which  A.,  is  bound  to  B,;^  for  since  it  is  a 
forgery,  A.  could  not  be  bound  by  it;  Bac.  Abr.  tit  Ind.  556.*'  Stark.  C.  P.  117. 

Where  a  bill  of  parcels  of  this  tenor,  viz.:  *  Mr.  J.  L.  bought  of  E.  and  O.— >the  aboTe 
charged  to  G.  C.,*  the  purchaser,  J.  L.  added  these  words,  *  by  order  of  C.  C.  :*  It  was 
held,  that  the  addition  amounted  to  an  acquittance  or  discharge,  and  was  a  forgery  within 
the  Massachusetts  statute ;  Com.  o.  Ladd,  15  Mass.  526.  A  bill  issued  by  a  bank  in  another 
state,  is  a  promissory  note  under  section  third  of  the  Mass.  Rev.  Stat  chap.  127;  Com. 
9,  Ripley,  Thacher's  C.  C.  67. 

*«An  indictment  charged  the  defendant  with  forging  a  6ond  and  toriting  Migatoru,  The 
statute  upon  which  it  was  founded,  mentions  bond  and  also  writing  obligatory.  The  in- 
strument  set  forth  purported  to  be  a  bond,  but  the  judge  held,  that  it  was  properly 
described ;  R.  v.  Ounnett  East  P.  C.  985.  For  a  bond  is  a  writing  obligatory,  and  at  aU 
events,  $emhU :  the  subsequent  description  would  be  but  surplusage.**  Stark.  C.  P.  117. 

An  indictment  charging  tlie  forging  of  'a  certain  bond,*  instead  of  a  certain  paper 
writing  purporting  to  be  a  bond,  is  proper ;  State  «.  Gardiner,  1  Iredell  27. 

"  In  Bigg*8  case,  the  prisoner  was  charged  with  erasing  an  endorsement  on  a  bank  note; 
3  P.  Wms.  Str.;  it  turned  out  in  evidence,  that  the  inscription  charged  to  have  been  erased, 
had  been  written,  according  to  the  custom  of  the  bank,  upon  the  inoide  and  face  of  the 
bill.  The  jury  found  especially,  that  an  inscription  so  written  was  commonly  called  an 
endoroemenl^  and  a  majority  of  the  judges  held,  that  the  description  was  correct  ;**  Stark. 
C.P.  117. 

An  order  on  the  cashier  of  the  Bank  of  the  United  States,  is  evidence  in  support  of  an 
indictment  for  forffing  an  order  on  the  cashier  of  the  corporation  of  the  Bank  of  the 
United  States;  U.  S.  o.  llinman,  1  Bald.  292. 
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Instntments  of  other  tpecifie  denominatioDB,  may,  it  seems,  be  described  as  warrants  or 
orders,  if  tbey  be  in  effect  sach ;  Lockett^s  case,  East  P.  C.  940;  Leach  1 10;  R.  o.  Shep. 
pard«  Leach  365;  East  P.  C  944.  And  a  bill  of  exchange,  it  has  been  held,  may  be  laid 
as  an  order  for  the  payment  of  money;  Willoughby's  case,  East  P.  C.  944.  **  Where  the 
Ibrged  instrument  is  actually  within  tbe  roeanu^  of  the  statute  on  which  you  intend 
framing  your  indictment,"  says  Mr.  Archbold,  C.  P.  357,  *'  but  does  not  sufficiently  appear 
to  be  so  on  the  face  of  it,  you  must,  if  the  instrument  be  set  out,  not  only  set  out  a  literal 
copy  of  it  in  the  indictment,  but  must  also  add  such  averments  of  eztrmsic  facts  as  may 
be  necessary  to  make  it  appear  upon  the  face  of  tbe  record,  that  the  forged  Instrument  is 
one  of  those  intended  by  and  described  in  the  statute.  Thus,  for  instance,  where,  by  tbe 
usage  of  a  public  office,  the  bare  signature  of  a  party  upon  a  navy  bill  operated  as  a  re- 
ceipt, an  indictment  for  forging  such  a  receipt,  settmg  forth  the  navy  bill  and  endorsie- 
ment,  and  charging  the  defendant  with  having  forged  *a  certain  receipt  of  money,*  to  wit, 
the  sum  of  twenty-five  pounds,  mentioned  and  contained  in  tbe  said  paper  called  a  navy 
bill,  which  forged  receipt  was  as  follows :  that  is  to  say — ^  William  Thornton,  William 
Hunter,*  **  was  holden  bad,  because  it  did  not  show,  by  proper  averments,  that  these  signa- 
tures  imported  a  receipt;  R.  v.  Hunter,  2  Leach  624 ;  2  East  P.  C.  928.  So,  where  an 
indictment  charged  the  defendant  with  forging  a  receipt  in  the  handwriting  of  Henry 
Hargreaves,  as  thus: — ^^ Received,  H.  H^*  it  was  holden  that  tbe  indictment  was  bad,  be- 
cause there  was  nothing  to  show  what  H.  H.  meant ;  R.  v.  Barton,  1  Mood.  C.  C.  141  ;** 
see  R.  0.  Testick,  1  East  181,  n. ;  ante,  p.  133 ;  (see  Archbo1d*H  C.  P.  p.  46).  So  tbe  words, 
**  settled,  Sam.  Hughes,*^  written  at  the  foot  of  a  bill  of  parcels,  were  held  of  themselves  to 
import  a  receipt  of  acquittance,  and  that  no  averment  was  necessary  that  the  word  **9et. 
tkid''  meant  a  receipt  or  acquittance;  R.  v.  Martin,  1  Mood.  C.  C.  483;  7  C.  &  P.  549  ; 
overruling  R.  o.  Thompson,  2  Leach  810.  And  see  R.  v.  Houseman,  8  C.  &  P.  180;  R. 
e.  Vanghan,  id,  276;  Reg.  v.  Boardman,  2  M.  3&  Rob.  147.** 

At  common  Uw,  to  constitute  forgery,  the  intent  to  defVaud  must  either  be  apparent 
from  the  false  making,  or  become  so  b^  extrinsic  facts.  Therefore  an  indictment,  which 
charged  the  false  making  to  have  been  jn  the  alteration  of  an  order,  given  by  the  defendant, 
without  charging  that  this  alteration  was  made  afler  it  was  circulated  and  had  been  taken 
up  by  him,  was  held  to  be  fatally  erroneous;  State  o.  Greenlee,  1  Dev.523.  For  the  same 
reason,  an  indictment  for  forging  a  deed  must  aver  that  it  was  sealed ;  3  Keb.  388 ;  3  Inst 
169 ;  Smith*8  case,  3  Salk.  171 ;  though  see  Pa.  v.  Misner,  Add.  R.  44. 

''An  indictment  for  forging  an  order  for  the  delivery  of  goods,  must  show  that  the  person 
whose  name  is  subscribed,  had  authority  to  make  such  an  order ;  East  P.  C.  958 ;  2  Leach, 
3d  ed.  611.  Bat  it  is  sufficient,  if  the  order  purport  that  the  party  sending  it  had  such 
authority,  although,  in  &ct,  he  had  not ;  Fost  119  ;  East  P.  C.  940.  And  it  must,  for  the 
same  reason,  appear  that  the  person  toMvbom  the  order  is  directed,  had  possession  of  the 
gooda."  Stark.  C.  P.  119.  ^ 

An  indictment  for  forging  an  acquittance  need  not  allege  that  it  was  presented,  or 
delivered  to  any  person  as  a  genuine  acquittance  for  goods  ddivered,  and  in  consideration 
thereof;  Com.  o.  Ladd,  15  Mass.  526. 

''And  fbrther  it  has  been  holden,  that  if  the  instrument,  as  stated  with  proper  averments 
upon  the  record,  be  sueh  as  if  genuine  would  be  illegal,  the  indictment  will  be  vicious  and 
ineffectual;  and  therefore,  in  the  case  of  the  King  e.  Moffat,  Leach  483,  for  forginflr  a  bill 
of  exchange  for  the  payment  of  three  guineas,  without  specifying  the  payee*s  place  of 
abode,  tbe  judges  were  of  opinion,  that  the  forgery  did  not  amount  to  a  capital  offence ; 
since,  by  the  stats.  15  Geo.  III.  c.  51,  and  17  Geo.  III.  c  30,  made  perpetual  by  27  Geo*  III. 
c.  16,  the  bill  of  exchange,  if  read,  would  not  have  been  valid;  Wall*s  case.  East  P.  C.  953. 

*■  And  in  Smith*s  case,  3  Salk.  371,  above  alluded  to,  the  court  were  of  opinion,  that  an 
indictment  for  forging  an  assignment  would  be  vicious,  unless  it  showed  that  the  assign- 
ment was  signed.  J%e  dittinction  $temM  to  be  thia^  where  the  instrument  appears  to  be 
valid,  an  indictment  may  be  maintained,  although  from  some  collateral  defect,  that  instru- 
ment,  if  genuine,  oould  never  legally  have  been  put  in  use;  otherwise,  where  the  defect  is 
apparent  on  the  foce  of  the  instrument;  per  Eyre,  J.  R.  e.  Jones  and  Palmer,  East  P.  C. 
991 ;  Leach  405.  Hence  an  indictment  has  been  holden  to  be  maintainable  for  forging  a 
conveyance,  though  the  estate  was  described  by  the  wrong  name ;  Japhet  Crooke*s  case, 
Str.  901 ;  Fitzg.  57 ;  Masterman*8  notes;  for  forging  a  protection  in  the  name  of  one  as 
member  of  parliament,  who  was  not  so;  R.  e.  Deakins,  1  Sid.  142;  for  forging  and  pub- 
lishing a  wrttixig  as  the  last  will  of  a  person  still  living;  R.  e.  Murphy,  10  St.  Tr.  183; 
R.  V.  SteHing,  Leach  1 17 ;  Cogan*s  case,  2  Leach  503 ;  for  forging  an  order  for  the  pay- 
ment  o£b,  seaman*s  prize  money,  though  in  fiict  the  seaman  was,  at  the  time  the  note  bore 
date,  in  a  situation  which  rendered  the  order  invalid  under  the  stat;  R.  v.  M*Into8h,  East 
P.  CL  956;  32  Goo.  III.  c.  34,  s.  2;  and  for  forging  a  name  to  an  assignment  of  a  bond, 
tboagh  the  bond  have  no  seal ;  Pa.  v.  Misner,  Add.  44.    The  uttering  and  publishing  a 
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promissory  no^ e  with  forged  endorsements  npon  it,  is  an  offence  within  the  statnte  against 
forgery,  fdthough  the  passing  of  the  note  is  accompanied  with  communications  which 
would  exonerate  the  endorsers  if  the  endorsements  were  genuine ;  People  o.  Rathban,  31 
Wend.  509. 

If,  from  circumstances,  thejury  can  presume  that  it  was  the  defendant's  intention  to  de- 
fraud J.  N.,  or  if,  in  fact,  J.  N.  might  have  been  defrauded  if  the  forgery  had  succeeded, 
it  is  sufficient  to  satisfy  this  allegation  in  the  indictment ;  for,  where  the  mtent  to  defraud 
exists  in  the  mind  of  the  defendant,  it  is  sufficient,  though,  from  circumstances  of  which 
he  is  not  apprised,  he  could  not  in  fact  defraud  the  prosecutor;  R.  «.  Holden,  R.  3&  R.  154; 
even  though  the  party  to  whom  the  forged  instrument  is  uttered,  believes  that  the  defend- 
ant did  not  intend  to  defraud  him;  R.  v.  Sheppard,  R.  Sl  R.  169 ;  see  R.  o.  Harvey,  2  B. 
&  C.  261. 

(/)  The  manner  of  averring  intent  generally  has  been  already  examined;  anie,  p.  11. 
In  forging  it  is  sufficient  to  allege  a  general  intention  to  defraud  a  particular  person, 
wohich  intention  must  be  proved  as  laid ;  Powell's  case,  Leach  90 ;  Elsworth's  case,  Eon 
P.  C.  9«6;  and  see  East  P.  C.  988;  People  v.  Rathbun,  21  Wend.  509;  Com.  v.  Good- 
enough,  Thacher's  C.  C.  132 ;  State  t».  Odel,  2  Tr.  Con.  Rep.  S.  C.  758 ;  Rose.  Cr.  Ev.  400; 
3  Brevard  552 ;  Sute  v.  Greenlee,  1  Dev.  523.  It  is  not  necessary,  however,  to  allege  the 
intention  to  defraud ;  where  the  statute  upon  which  such  indictment  is  founded,  does  not 
contain  these  terms,  such  intention  is  embraced  in  the  words  "  falsely  and  fraudulently ;" 
8taU>  V,  Calvin,  &c.,  Charlt  151. 

"•  But  it  is  not  essential,  either  in  indictments  for  obtaining  money  under  false  pretences, 
or  in  case  of  forgery,  after  setting  out  tlie  falra  pretences  or  forged  writing,  to  aver  the 
particular  means  by  which  the  false  pretences  were  made  available  in  the  one  case,  or  how 
the  forged  writing  was  to  be  made  the  instrument  of  fraud  In  the  other.  Thus  an  indict- 
ment for  causing  and  procuring  a  counterfeit  bank  note  to  be  offered  to  be  passed,  without 
stating  by  whom  or  how  the  accused  caused  and  procured  it  to  be  done,  is  sufficiently 
certain  and  good  ;'*  Stark.  C.  P.  122 ;  see  also  Brown  «.  Com.,  2  Leigh  769. 

"  Thus,  in  the  case  of  R.  v.  Young,  3  T.  R.  176,  above  referred  to,  after  stating  the  fal^ 
pretence ;  namely,  a  wager,  which  was  pretended  to  have  been  betted  upon  a  foot-race,  the 
indictment  averred  that  the  defendant,  under  colour  and  pretence  of  having  made  the  bet, 
obtained  from  the  prosecutor  the  sum  of  20  guineas,  as  a  part  of  such  pretended  debt, 
with  intent  to  defraud  and  cheat  him  thereof,  without  stating  b^  what  particular  induce- 
ment he  obtained  the  money.  And  in  the  case  of  forgery,  it  is  sufficient  to  aver  gene- 
rally,  that  the  defendant  intended  to  defraud  a  particular  person,  without  showing  upon 
the  record  how  he  intended  to  do  so ;  Powell's  case,  Leach  90 ;  East  P.  C.  989 ;  Elsworth's 
case ;  Crook's  case,  P.  C.  992 ;  Stark.  C.  P.  122. 

The  indictment  is  good  if  it  set  forth  the  instrun^nt  alleged  to  have  been  forged,  aver- 
ring it  to  have  been  falsely  made,  with  the  intent  to  injure  or  defraud  some  person  or 
body  corporate,  provided  the  instrument  be  such  as  on  ito  face  to  show  that  the  righta 
or  property  of  such  person  may  thereby  be  injured  or  affiscted ;  it  is  not  necessary  that  the 
facta  and  circumstances  of  the  case  showing  the  intent,  should  be  specially  set  forth  in 
the  indictment;  it  is  enough  that  they  be  given  in  evidence  on  the  trial.  Thus,  where 
the  defendant  was  indicted  for  forging  an  instrument  purporting  to  be  a  request  from 
the  cashier  of  a  bank  in  Kentucky  to  the  cashier  of  a  bank  in  New  York,  to  deliver 
to  engravers  the  plates  of  the  bank  for  the  purpose  of  having  new  impressions  taken,  it 
was  held  that  it  was  not  necessary  to  allege  either  that  there  was  such  a  bank  in  Ken- 
tucky, or  that  the  person  who  purported  to  be  the  writer  of  the  request  was  cashier  thereof^ 
and  had  authority  to  make  such  request,  or  that  there  were  such  plates  in  existence,  and 
in  the  possession  of  or  under  the  control  of  the  cashier  to  whom  the  writing  was  ad- 
dressed ;  all  this  being  matter  of  evidence  and  not  necessary  to  be  set  forth  in  the  indict- 
ment.  Extrinsic  facta  are  necessary  to  be  stated  only,  when  the  operation  of  the  instru- 
ment upon  the  rights  or  property  of  another  is  not  manifest  or  probable  from  the  ftioe  of 
the  writing.  It  was  further  held,  that  it  was  not  necessary  to  aver  in  the  indictment  that 
the  bank  of  Kentucky  was  a  corporation  duly  incorporated ;  that  it  was  enough  to  allege 
that  the  instrument  set  forth  was  falsely  made,  with  the  intent  to  injure  and  defraud 
the  bank ;  and  that  under  such  allegation  an  exemplification  of  the  act  of  incorporation 
was  admissible  in  evidence;  People  v.  Stearns,  21  Wend.  409. 

Where  the  intent  is  charged  to  be  to  dcft'aud  an  incorporated  bank,  and  ita  corporate  name 
is  set  forth,  it  is  sufficient  if  it  appears  to  be  an  incorporated  bank  within  the  state';  People 
V.  Peabody,  35  Wend.  472;  People  v.  Davis,  21  Wend.  309;  State  i>.  Jones,  I  M'M.  236; 
C^'Om.  V.  Smith,  6  S.  dc.  R.  568.  It  seems  that  all  the  partners  need  not  set  out  in  averring- 
tbe  intent  to  defraud.  Thus,  where  the  first  count  charged  the  offence  to  have  been 
committed  with  intent  to  defraud  D.  L.  and  D.  L.  Jr.;  the  second  count  stated  the  offence 
to  have  been  committed  with  intent  to  defraud  the  president  and  directors  of  said  corn- 
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First  counL  Forging  ai  common  law,  a  certificate  of  an  q^er  of  the 
American  army^  in  IT??,  to  the  effect  that  he  had  received  certain 
Hores,  4'<^.(A) 

That  C.  S,f  late  of  the  county  aforesaid,  yeoman,  on,  &c.,  and  long 
before  and  since,  was  a  clerk  to  the  department  of  the  commissary- 
general  of  military  stores  in  the  armies  of  the  United  States  of  Ame- 
rica, and  entrustea  and  employed  by  colonel  B.  F.,  the  commissary- 
general  of  military  stores  in  the  armies  aforesaid,  and  by  the  honour- 
able continental  congress,  to  make  payments  and  take  receipts,  bills 
of  parcels  and  other  vouchers  for  hiilitary  stores  and  for  divers  arti- 
cles necessary  and  fitting  in  the  preparation  of  military  stores  pur- 
chased for  the  use  of  the  armies  aforesaid,  and  to  keep  the  accounts 
thereof.  And  the  jurors  aforesaid  upon  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  same  C.  S.,  on,  &c.,  at  the  City 
of  Philadelphia,  in  the  county  aforesaid,  contriving  and  intending 
falsely  and  fraudulently  to  deceive  and  defraud  the  United  States 
aforesaid,  with  force  and  arms,  falsely,  wickedly  and  unlawfully  did 
make,  forge  and  counterfeit,  and  cause  to  be  made,  forged  and  coun- 
terfeited, a  certain  writing  purporting  to  be  a  receipt  for  one  thousand 
and  twenty  pounds  and  fifteen  shillings,  and  purporting  to  be  signed 
in  the  name  of  one  A.  F.,  in  the  words  and  figures  following,  to  wit, 
«  3.  Received  1st  July,  1777,  of  colonel  B.  F.,  C.  G.  U.  S.,  one  thous- 
and  and  twenty  pounds,  fifteen  shillings  for  820  bayonet  belts,  and 
920  cartouch  boxes  for  the  use  of  the  army. 

«— jei020  15—  A.  F.'V 

to  the  evil  example  of  all  others  in  like  case  ofiending,  to  the  great 
damage  of  the  United  States,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Second  count    PtMishvng  the  same. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present,  that  the  said  C.  S.,  contriving  and  intending 
the  said  United  States,  falsely  and  fraudulently  to  deceive  and  de- 
fraudy  then  and  there,  with  forpe  and  arms,  the  said  writing  so  as 
aforesaid  falsely  made  and  counterfeited,  purporting  to  be  a  receipt 
for  the  sum  of  one  thousand  and  twenty  pounds  and  fifteen  shillings, 

pany ;  the  fourth  oouot,  dux,  with  an  intent  to  defraud  D.  L. ;  the  court,  on  motion  in 
arrest  of  judgment,  held,  that  the  omission  of  one  of  the  partners  in  one  count,  and  of 
two  of  them  in  another,  was  not  fktal ;  for  an  acquittal  on  such  an  indictment,  will  always 
be  a  bar  to  another  prosecution  for  the  same  forj^ery,  tbous^h  laid  with  intent  to  injure 
some  other  person ;  People  v.  Corling ,  1  Johns.  R.  3^0 ;  R.  «.  Hanson,  I  C.  &  M.  334. 

The  allegation,  &C.,  **  commonly  called  a  bank  note,  purporting  to  be  a  good  and 
genuine  bank  note  of  one  hundred  dollars,  on  the  bank  of  the  state  of  South  Carolina,** 
contains  a  sufficient  averment  of  the  existence  of  such  a  bank  as  the  bank  of  the  state  of 
South  Carolina ;  State  e.  Ward,  2  Hawks  443. 

ig)  This  aTerment  is  unnecessarr  in  statutory  forgeries,  and  does  not  seem  to  be  re. 
quired  at  common  law;  People  «.  Rynders,  12  Wend.  425;  though  in  the  latter  ctess  of 
indictments,  it  is  more  prudent  to  insert  it. 

(A)  Res. «.  Sweers,  1  DalL  41.  The  objection  taken  to  this  and  the  succeeding  indict. 
ment,  that  the  intent  to  defraud  the  United  States  was  vicious,  was  overruled  by  M*Kean 
C.*J.,  and  the  defendant  sentenced.  The  trial,  it  must  be  observed,  was  in  the  Supreme 
Court  of  Pennsylvania. 

12* 
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and  purporting  to  be  signed  in  the  name  of  the  said  A.  F.,  wickedly, 
unlawfully  and  fraudulently  did  publish  and  cause  to  be  published 
as  and  for  a  true  writing  and  receipt  of  the  said  A.  F. ;  which  said 
falsely  forged  and  counterfeited  writing  is  in  the  words  and  figures 
following,  to  wit, «  3.  Received  1st  July,  1777,  of  colonel  B.  F.,  C.  G. 
U.  S.,  one  thousand  and  twenty  pounds  fifteen  shillings,  for  820  bay- 
onet belts,  and  920  cartouch  boxes  for  the  use  of  the  army. 

"—^1020  15—  A.  F." 

(he  the  said  C.  S.,  at  the  time  of  publishing  the  said  false  and  conn- 
terfeit  writing,  there  by  him  in  form  aforesaid,  well  knowing  the 
said  writing  to  have  been  falsely  forged  and  counterfeited  as  afore- 
said), to  the  evil  example  of  all  others  in  hke  case  offending,  to  the 
great  damage  of  the  said  United  States,  and  against,  &c.  (Conclude 
as  in  book  1,  chap.  3). 

Forgery,  Altering  a  certificate  of  an  (jfficer  of  the  American  army  in 
1778,  to  the  effect  he  had  received  for  the  tise  of  the  troops  at  Carlisle 
certain  articles  of  clothing.  Offence  laid  at  common  law^  the  intent 
being  to  defraud  the  United  Slates.{i) 

That  C.  S.,  late  of  the  county  aforesaid,  yeoman,  on,  &c.,  was  a 
deputy  commissary-general  of  military  stores  in  the  armies  of  the 
United  States  of  America,  and  entrusted  and  employed  by  colonel 
B.  F.,  the  commissary-general  of  military  stores  in  the  armies  afore- 
said, and  by  the  honourable  continental  congress,  to  make  pur- 
chases of  military  stores  and  of  divers  other  articles  necessary  and 
fitting  in  the  preparation  of  military  stores,  for  the  use  of  the  armies 
aforesaid,  ana  to  make  payments  and  take  receipts,  bills  of  parcels 
and  other  vouchers  therefor.  And  the  jurors  aforesaid,  upon  their 
oaths  and  a£Srmations  aforesaid,  do  say,  and  further  present,  that  the 
said  C.  S.,  on,  &c.,  at  the  City  of  Philadelphia,  in  the  county  aforesaid, 
having  in  his  custody  and  possession  a  certain  bill  of  parcels  or  ac- 
count, with  a  certificate  and  receipt  all  in  writing,  for  a  parcel  or 
quantity  of  flannel  cloth  by  him  purchased  of  one  M.  D.,  for  the  use 
of  the  laboratory  of  the  same  armies,  and  which  said  writing  was  in 
the  words,  figures,  ciphers  and  letters  following — that  is  to  say  : 

"U.S.A. 

To  M.  D.,  Dr. 
"  1778,  Feb.  4th.  To  57  &  a  qr.  yds.  flannel,  32s.  6d.      ^e  83     5    7 
To  9  yds.  do.     35s.  15  15     0 

To  107  &  3  qr.  yds.    do.     52s.  6rf.        282  16  10 

^6  381  17     5" 

« I  do  certify,  that  the  above  was  purchased  and  delivered  to  me 
for  the  use  of  the  laboratory  at  Carlisle. 

« I.  C,  Cap.  of  the  Jiriillery.'' 
And  on  the  back  side  of  which  said  writing  is  endorsed  and  written 

(t)  R.  V,  Sw«6n,  I  DalL  41. 
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the  words  following :  '<  Received  the  within  contents  in  full,  M.  D/'  He 
the  said  C.  S.,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Philadelphia  aforesaid,  in  the  county  aforesaid,  with  force  and  arms, 
the  said  bill  of  parcels  or  writing,  falsely,fraudulently  and  deceitfully  did 
alter  and  cause  to  be  altered,  by  falsely  making,  forging  and  adding 
the  figure  4  to  and  before  the  figure  9,  in  the  second  item  of  the  said 
bill  of  parcels  or  writing,  which  figures  and  letters  did  before  such 
last  mentioned  forgery  import  and  signify  nine  yards,  but  by  reason 
and  means  of  such  last  mentioned  forgery  and  addition  did  become, 
import  and  signify  forty-nine  yards;  and  also  by  forging  and  altering 
the  figure  1,  in  the  $um  of  the  said  second  item  in  the  bill  of  parcels 
or  writing  aforesaid,  to  the  figure  8 ;  which  figures  did,  before  such 
mentioned  alteration  and  forgery  import  and  signify  fifteen  pounds 
and  fifteen  shillings,  but  by  reason  and  means  of  such  last  mentioned 
forgery  and  alteration,  did  become,  import  and  signify  eighty-five 
pounds  and  fifteen  shillings;  and  also  by  falsely  forging  and  altering 
the  figure  3  to  the  figure  4,  and  the  figure  8  to  the  figure  5,  in  the 
sum  total  or  amount  of  the  said  bill  of  parcels  or  writing ;  which 
figures  did  before  such  last  mentioned  forgery  and  alteration  import 
and  signify  three  hundred  and  eighty-one  pounds,  seventeen  shillings 
and  five  pence,  but  by  reason  and  means  of  such  last  mentioned  for- 
gery and  alteration,  did  become,  import  and  signify  four  hundred  and 
fifty-one  pounds,  seventeen  shillings  and  five  pence,  with  intention  to 
defraud  the  United  States  of  America  aforesaid  of  seventy  pounds,  of 
lawful  money  of  Pennsylvania,  to  the  evil  example  of  all  others  in 
like  case  offending,  to  the  great  damage  of  the  said  United  States, 
and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Forgery,    Altering  and  defacing  a  certain  registry  and  record^  ^c,  un* 
der  the  Pennsylvania  act  of  1700.(^') 

That  H.  R.,  &c.,  at,  &c.,  aforesaid,  on,  &c.,  being  an  evil  disposed 
person,  and  devising,  designing  and  intending  evil  to  the  people 
of  this  commonwealth,  under  the  pretext  of  examining  the  enrol- 
ments, registers  and  records  in  the  office  of  the  surveyor-general  of 
this  commonwealth,  on,  &c.,  aforesaid,  ^t  the  county  aforesaid,  with 
the  intention  to  defraud  and  deceive  one  G.  R.,  falsely,  deceitfully  and 
corruptly  in  and  on  a  certain  registry  and  record,  then  and  there  being 
and  remaining  as  a  public  record,  in  the  office  of  the  surveyor-general 
of  this  commonwealth,  to  wit,  in  book  P.,  and  on  the  page  of  the  said 
book  numbered  one  hundred  and  ninety-five,  containing  the  list  of 
returns  made  by  him,  the  said  H.  R.,  while  acting  as  deputy-surveyor 
of  the  surveyor-general  of  this  commonwealth,  did  then  and  there 
falsely  alter  and  deface  the  registry  and  records  of  said  office  and  of 
this  commonwealth,  by  a  false  and  corrupt  interlineation  made  in 
writing  and  figures,  as  follows,  to  wit,  in  the  said  book  P.,  and  on  the 
page  of  said  book  numbered  therein  one  hundred  and  ninety -five,  and 

(j)  VLetkva  v.  Com.,  3  S.  &  R.  207.  The  judgment  of  the  Qaarter  Sessions  of  Dauphin 
Count/,  pttasing  sentence  on  this  indictment,  was  affirmed  by  the  Supieme  ConrU 
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between  the  lines  of  writing  on  said  page,  counted  from  the  upper 
line  of  said  page,  including  the  said  upper  line,  numbers  twenty-three 
and  twenty-four:  <<  April,  1794.  H.  R.,  in  right  of  S.  S.,  161  acres  and 
95  perches.'^  To  the  great  damage  of  the  said  G.  R.,  contrary,  &c., 
and  against,  &c    {Conclude  as  in  book  1,  chap.  3). 

For  forging^  ^c,  a  bill  of  exchange^  an  acceptance  thereof ^  and  an  en- 
dorsemerU  ihereon,{k) 

That  defendant,  &c.,  feloniously  did  falsely  make,  forge  and  coun- 
terfeit, and  cause  and  procure  to  be  falsely  made,  forged  and  counter- 
feited, and  willingly  act  and  assist  in  the  false  making,  forging  and 
counterfeiting  *  certain  bill  of  exchange;  the  tenor  of  which  said 
false,  forged  and  counterfeited  bill  of  exchange,  is  as  follows,  that  is 
to  say : 

«No.  £54.  U.  Bristol,  America,  17th  Sept.  1797. 

<<  Three  months'  after  sight,  pay  to  Messrs.  S.  R.  and  Son,  or  order, 
fifty-four  pounds,  one  shilling,  value  received. 

"ToMr.  R.  G.  A.  M.'' 

«  Old  Change,  London." 
with  intention  to  defraud  A.  S.,  against,  &c.,and  against,  &c.     (Con- 
clude  as  in  book  1,  chap.  3). 

Second  count  for  uttering. 

Feloniously  did  utter  and  publish  as  true,  a  certain  false,  forged 
and  counterfeited  bill  of  exchange,  which  said  last  mentioned  false, 
forged  and  counterfeited  bill  of  exchange,  is  as  follows,  that  is  to  say, 
{set  out  the  bill  as  before)^  with  intention  to  defraud  the  said  A.  S., 
he  the  said  A.  B.,  at  the  said  time  he  so  uttered  and  published  the  said 
last  mentioned  false,  forged  and  counterfeited  bill  of  exchange  as 
aforesaid,  then  and  there,  to  wit,  on,  &c.,  at,  &c.,  well  knowing  the 
same  to  be  false,  forged  and  counterfeited,  against,  &c.,  and  against, 
&c.     (Conclude  as  in  book  1,  chap.  3). 

Third  county  for  forging  an  accevtanccQ) 

That  the  said  A.  B.,  having  in  his  possession  a  certain  other  bill  of 
exchange,  whose  tenor  follows,  that  is  to  say,  {set  out  the  bill)^  *  on, 
&C.,  with  force  and  arms,  at,  &c.,  feloniously  did  falsely  make,  forge 
and  counterfeit,  and  cause  and  procure  to  be  falsely  made,  forged 
and  counterfeited,  and  willingly  act  and  assist  in  the  false  making, 
forging  and  counterfeting  on  the  said  last  mentioned  bill  of  exchange, 
**  an  acceptance  of  the  said  last  mentioned  bill  of  exchange,  to  the 
tenor  following,  that  is  to  say,  "Accepted  R.  G.,  Nov.  13th,"  with  in- 
tent to  defraud  the  said  A.  S.,  against,  &c.,  and  against,  &a  {Con- 
clude as  in  book  1,  chap.  3). 

Fourth  count  for  uttering  a  forged  acceptance^  as  in  the  last  count  to 
the  *,.  and  proceed: 

On  which  said  last  mentioned  bill  of  exchange  was  written  a  cer- 

(Jfc)  stark.  C.  P.  455. 

(/)  It  is  usual,  in  a  count  of  this  kind,  first  to  aver  the  date,  direction  and  other  circum- 
stances of  the  bill,  and  then  set  it  out ;  but  tlie  first  averments  seem  to  be  superfluous,  and 
the  above  form  is  much  more  concise.  It  does  not  appear  to  be  absolutely  essential  to  art 
out  the  whole  of  the  bill,  since  the  acceptance  only  is  alleged  to  have  been  forged.  See 
Stark.  C.  P.  p.  113-13. 
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tain  false,  forged  and  counterfeited  acceptance  of  the  said  last  men-  -^ 
tioned  bill  of  exchange,  whose  tenor  follows,  that  is  to  say,  << Accepted, 
R.  G.,  Nov.  13th,"  on,  &c.,  with  force  and  arms,  at,  &c.,  feloniously 
did  utter  and  publish  as  true,  the  said  last  mentioned  false,  forged 
and  counterfeited  acceptance  of  the  said  last  mentioned  bill  of  ex- 
change, with  intent  to  defraud  the  said  A.  S.,  he  the  said  A.  B.,  at  the 
time  of  uttering  and  publishing  as  true  the  said  last  mentioned  false, 
forged  and  counterfeited  acceptance  of  the  said  last  mentioned  bill  of 
exchange,  then  and  there,  to  wit,  on,  &c.,  at,  &c.,  well  knowing  the  said 
last  mentioned  false,  forged  and  counterfeited  acceptance  to  be  false, 
forged  and  counterfeited,  against,  &c.,  and  against,  &c.  {Conchide 
as  in  book  1,  chap,  3). 

Fifth  count,  for  forging  an  endorsement,  ^c,  as  in  the  third  count  to 
the  •,  and  proceed : 

An  endorsement(m)  of  the  said  last  mentioned  bill  of  exchange, 
whose  tenor  follows,  &c.,  that  is  to  say,  «  S.  R.  and  Son,"  with  intent  to 
defraud,  &c.,  {as  before). 

Sixth  counUfor  publishing  a  forged  endxjrsemeni,  ^c, 

{Same  with  that  of  the  fourth  count,  substituting  the  endorse- 
*  ment  and  its  tenor  for  the  acceptaiice,  and  its  tenor) :  against,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

For  forgery  at  common  law  in  ante-dating  a  mortgage  deed  xmth  interest, 
to  take  place  of  a  prior  mortgage.{n) 

That  whereas,  a  certain  M.  N.,  yeoman,  on,  &c.,  at,  &c.,  was 
seized  in  his  demesne  as  of  fee,  of  and  in,  two  certain  lots  or  pieces 
of  ground,  one  of  them  situate,  lying  and  being  in  Prince  street,  in  the 
Borough  of  Lancaster,  in  Lancaster  County  aforesaid,  containing,  &c.; 
the  other  of  which  said  lots,  situate,  &c.,  and  that  the  said  M.  N.,  the 
same  day  and  year  aforesaid,  at  Lancaster  County  aforesaid,  for  a 
good  and  valuable  consideration,  to  him  the  said  M.  N.,  by  a  certain 
A.  K.,  before  that  time  paid,  did  make  and  execute,  seal  and  deliver, 
to  the  said  A.  E.,  a  certain  indenture  and  deed  of  mortgage,  dated  the 
same  day  and  year  aforesaid,  wherein  and  whereby  the  said  M.  N. 
did  grant,  bargain,  sell,  alien,  release  and  confirm  unto  the  said  A.  K., 
his  heirs  and  assigns,  all  those  two  adjacent  lots  or  pieces  of  ground, 
before  mentioned  and  described,  situate  on  Prince  street  aforesaid,  in 
the  borough  and  county  aforesaid,  together  with  the  houses  and  out- 
houses, edifices  and  buildings  thereon  erected,  and  all  and  singular 
their  appurtenances,  to  have  and  hold  the  same  to  the  said  A.  E., 
his  heirs  and  assigns  forever,  with  a  proviso  in  the  same  indenture 
contained,  that  if  the  same  M.  N.,  his  heirs,  executors  or  administra- 
tors should,  and  did  well  and  truly  pay,  or  cause  to  be  paid  to  the 
said  A.  E.,  or  his  executors,  administrators,  assigns,  the  sum  of 


(«)  See  SUrk.  C.  P.  116-17 ;  R.  o.  Bi^gs,  3  P.  Wmi.  419. 

(n)  This  indietment,  which  was  drawn  ia  1763,  is  si^ned^by  **  Benj.  Chew,  attorney. 

reneral,**  but  a  note  oo  a  roanascript  copy  with  which,  among  others,  I  have  been  very 
indly  furnished  by  Mr.  Dillingham,  of  this  city,  states  that  it  was  ^  settled  by  Edward 
Sbippcn,  deputy  attorncy-gcneral,"  and  afterwards  chief  justice. 
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pounds,  on  the  day  of  together  with  lawful  interest  for 
the  same,  then  that  indenture  to  be  void,  and  the  estate  thereby 
granted  to  cease  and  determine,  {here  recite  the  proof  or  acknowledge 
ment  of  the  deed  and  enrolment j  with  the  day^  place  and  book)^ 
as  by  the  said  indenture,  reference  being  thereunto  had,  more  fully 
and  at  large  appears. 

And  that  M.  R.,  of  L.,  in  Lancaster  County  aforesaid,  yeoman,  and 
D.  S.,  of  the  Borough  of  Lancaster,  in  Lancaster  County,  attorney  at 
law,  well  knowing  the  premises,  and  designing  and  fraudulently  in- 
tending the  said  A.  E.,  falsely  and  unlawfully  to  deceive  and  defraud, 
and  with  an  intent  to  destroy,  invalidate  and  render  of  no  effect,  the 
mortgage  deed  aforesaid,  and  to  deprive  the  said  A.  E.,  of  all  benefit 
and  advantage  therefrom,  and  to  lessen  and  destroy  the  security  which 
the  said  A.  E.  had  by  the  said  mortgage  deed,  for  the  payment  of  the 
said  sum  of  pounds,  with  the  interest  thereof,  after  wards,  to  wit, 
the  fourth  day  of  November,  A.  D.  1763,at  Lancaster  County  aforesaid, 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms,  know- 
ingly, subtelly  and  falsely,  did  forge  and  make,  and  cause  to  be 
forged  and  made,  one  false  writing  sealed,  purporting  to  be  an  inden- 
ture of  mortgage  from  the  said  M.  N.  to  the  said  M.  R.,  for  the  two 
lots  of  ground  aforesaid,  before  granted  and  mortgaged  as  aforesaid, 
by  the  said  M.  N.  to  the  said  A.  E.,  and  purporting  to  bear  date  and 
to  have  been  sealed  and  delivered,  by  the  said  M.  N.,  on  the  fourth  day 
of  June,  1763,  which  same  false  and  forged  writing,  contains  the 
matter  following,  to  wit,  this  indenture,  &c.  (setting  forth  the  same), 
as  by  the  said  false  and  forged  indenture  fully  appears. 

And  the  inquest  aforesaid,  do  further  present,  that  the  said  M .  R. 
and  D.  S.,  the  said  fourth  day  of  November,  at  Lancaster  County  afore- 
said, fraudulently  and  deceitfully  designing  to  defraud  and  supplant  the 
said  A.  E.,  with  an  intent  that  the  said  false  and  forged  writing  should 
invalidate,  defeat  and  become  prior  to  the  indenture  of  mortgage 
aforesaid,  of  the  said  M.  N.,  before  that  time  made,  sealed  and 
delivered  to  the  sai^  A.  E.,  (the  last  mentioned  indenture  of  mortgage 
being  then  and  there  in  full  force,  and  the  moneys  mentioned  in  the 
proviso  aforesaid,  being  unpaid  to  the  said  A.  E.,  his  attorney  or  as- 
signs), the  same  false  and  forged  writing,  did  ante-date  and  cause  to 
be  ante-dated,  and  to  bear  date  on  a  day  prior  to  the  sealing  and 
delivery  of  the  indenture  aforesaid,  to  the  said  A.E.,  to  wit,on  the  fourth 
day  of  June  aforesaid,  and  the  said  M.  R.  and  D.  S.,  on  the  fourth  day 
of  November  aforesaid,  at  the  county  aforesaid,  falsely,  unlawfully  and 
deceitfully  did  prevail  upon  and  procure  the  aforesaid  M.  N.,  to  exe- 
cute and  acknowledge,  sign,  seal  and  deliver,  as  his  act  and  deed,  the 
same  false  and  forged  writing,  he  the  said  M.  N.,  then  and  there  not 
knowing  the  same  false  writing  to  have  been  as  aforesaid  ante- 
dated, but  believing  the  same  to  have  borne  date  on  the  day  of  the  exe.- 
cution  and  delivery  of  the  same,  to  wit^  on  the  fourth  day  of  November 
aforesaid.  And  the  inquest  &c.,  do  further  present,  that  the  said  M.  R. 
and  D.  S.,  afterwards,  to  wit,  the  same  fourth  day  of  November,  at  Lan  - 
caster  County  aforesaid,  with  an  intent,  the  said  A.  E.  to  injure,  cheat, 
deceive  and  defraud,andto  cause  the  aforesaid  false  and  forged  writing, 
to  invalidate,  defeat  and  become  prior  to  the  true,  genuine  and  lawful 
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deed  aforesaid,  made  and  sealed  as  aforesaid,  and  delivered  to  the 
said  A.  K.,  the  same  false,  forged  and  ante-dated  deed,  as  the  true  and 
genuine  deed  of  the  said  M.  N.,  by  him  made,  executed,  sealed  and 
delivered,  on  the  fourth  day  of  June  aforesaid,  falsely,  unlawful! y^ 
knowingly,  fraudulently  and  deceitfully  did  publish,  and  cause  to  be 
published,  when  in  truth  the  said  M.  R.  and  D.  S.,  then  and  there 
well  knew  the  said  last  mentioned  writing  to  be  false,  forged  and 
ante-dated,  and  not  to  have  been  sealed  and  delivered  by  him  the  said 
M.  N.,  on  the  fourth  day  of  June  aforesaid,  but  on  the  fourth  day  of 
November  aforesaid,  to  the  great  injury  and  deceit  of  the  said  A.  K., 
to  the  evil  example  of  all  others  in  such  case  offending,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

At  common,  law.    Against  a  member  of  a  dissolved  firm  for  forging  the 
name  of  the  firm  to  a  promissory  note. 

That  D.  G.,  late,  &c.,  on,  &c.,  and  after  the  dissolution  of  the  co- 
partnership of  the  said  D.  G.  and  J.  0.  who  had  shortly  before  carried 
on  trade  and  merchandise,  under  the  name  and  firm  of  0.  and  G.  at  &c., 
did  falsely  make,  forge  and  counterfeit  and  did  cause  and  procure  to 
be  falsely  made,  forged  and  counterfeited,  a  certain  prommissory  note, 
for  the  payment  of  money  signed  by  the  said  D.  G.,  with  the  partner- 
ship names  of  0.  and  G.  and  purporting  to  have  been  signed  by  the  said 
D.  G.  with  the  partnership  name  of  0.  and  G.  before  the  said  partner- 
ship was  dissolved,  the  tenor  of  which  promissory  note  is  as  follows, 
**  85000.  Ninety  days'  after  date  we  promise  to  pay  W.  S.,  or  order, 
five  thousand  dollars,  at  the  State  Bank  at  Elizabeth,  without  defal- 
cation or  discount,  for  merchandise  rec'd,  E.  T.,  30th  December,  1812, 
0.  and  G.,''  with  intent  to  defraud  the  said  J.  0.,  and  to  render  him 
liable  to  the  payment  of  the  said  sum  of  money  in  the  said  note  men- 
tioned and  made  payable,  contrary,  &c.(o)  {Conclude  as  in  book  1, 
chap.  3). 

Forging  a  letter  of  attorney  at  common  law. 

That  J.  B.,late  of  the  said  county,  yeoman,  on,  &c.,  with  force  and 
arms,  at  the  county  aforesaid,  falsely,  fraudulently  and  deceitfully 
did  make,  forge  and  counterfeit  a  certain  letter  of  attorney,  purport- 
ing to  be  signed  by  one  T.  R.,  with  the  mark  of  him  the  said  T.  R., 
and  to  be  sealed  and  delivered  by  him  the  said  T.  R.,  the  tenor  of 
which  said  letter  of  attorney  is  as  follows,  {here  recite  letter  of 
attorney,  verbatim  el  literatim),  with  an  intent  to  defraud  the  said 
T.  R.,  against,  &c.   {Conclude  as  in  book  1,  chap.  3). 

(o)  State  «.  Oiutme,2  Southard  744.  Halsey  moTed  to  quash ;  1.  For  uncertainty  and 
tnconsiitency.  2.  Because  tiie  purport  was  incorrectly  stated,  it  being  stated  to  be  signed 
by  defendant,  with  the  partnersnip  name  of  Ogden  and  Gustin,  whereas  it  did  not  purport 
to  be  signed  by  D.  Gustine,  2  East  982.  3.  Because  partner  before  or  after  dissolution  of 
partnership,  may  sign  partnership  name  fbr  a  separate  business,  and  not  be  liable  to  the 
pains  of  forgery.  Cbetwood  answered,  and  referred  to  2  Hawk.  344;  1  Mod.  78;  1  Str. 
234,  241,  266;  1  Salk.  384.  1  Leach  239,  410;  2  Str.  486;  2  Leach  660.  The  court. 
Southard  J.  dinenting,  o?erruled  the  motion,  and  put  tiie  defendant  to  plead,  &,c. 
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Uttering  a  forged  order  at  common  law. 

That  L.  G.,  late  of  the  said  county,  yeoman,  on  the  tenth  day  of 
November,  1787,  at  the  said  county  and  within  the  jurisdiction  of  this 
court,  having  in  his  possession  a  certain  false,  forged  and  counterfeited 
written  paper,  purporting  to  be  an  order  for  the  payment  of  the  sum 
of  one  pound  and  five  shillings,  and  to  be  signed  by  one  G.  B.,  which 
false  and  forged  order  is  in  the  words  and  figures  following,  that  is  to 
say, 

"  Sir.    Please  to  pay  the  bearer  for  cleaning  the  bank. 
«  £  1.  5.  0.  G.  B." 

The  same  false,  forged  and  counterfeited  written  paper  or  order, 
for  and  as  a  good,  true  and  genuine  order  for  the  payment  of  the  sum 
aforesaid,  to  G.  C,  esq.,  then  and  there  falsely,  deceitfully  and  fraud- 
ulently did  utter,  publish  and  present  and  deliver  with  an  intent  to 
defraud  the  said  G.  C.  to  his  great  damage,  contrary  &c.,and  against, 
&c.  {Conclude  as  in  book  1,  chap.  3). 

Forgery  of  bill  of  exchange.    Fiist  count,  forging  Vie  bill.{p) 

That  defendant,  on,  &c.,  at,  &c.,  feloniously,  &c.,  did  forge  a  certain 
bill  of  exchange,  which  said  forged  bill  of  exchange  is  as  follows,  that 
is  to  say:  "jg50.  Bristol,  25th  March,  1830.  Three  months'  after 
date  pay  to,"  &c.,  &c.,  {setting  out  the  bill  of  exchange  in  words 
'  and  figures  correctly  y)  with  intent  to  defraud  one  J.  N.,  against,  &c., 
and  against,  &c.  [Conclude  as  in  book  1,  chap,  3). 
Second  count.     Uttering  the  same. 

That  the  defendant  "did  offer,  utter,  dispose  of  and  put  off  "  a  cer- 
tain other,  &c.,  &c. 

Third  count    Forging  an  acceptance  on  the  same. 

{If  the  acceptance  be  also  forged,  add  counts  for  it  in  this  form) : 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.,  afterwards,  to  wit,  on  the  year  and  day  last  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  having  in  his 
custody  and  possession  a  certain  other  bill  of  exchange,  which  said 
last  mentioned  bill  of  exchange  is  as  follows,  that  is  to  say,  {here  set 
out  the  bill),  he  the  said  J,  S.  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  felo- 
niously did  forge  on  the  said  last  mentioned  bill  of  exchange  an 
acceptance  ("any  endorsement  on,  or  assignment  of,  any  bill  of  ex- 
change, or  promissory  note  for  the  payment  of  money,  or  any  accep- 
tance of  a  bill  of  exchange"),  of  the  said  last  mentioned  bill  of  ex- 
change, which  said  forged  acceptance  is  as  follows,  that  is  to  say, 
«  Accepted,  payable  at  the  bank  of  Messrs.  C.  &  Co.,  J.  G.,"  {or  as 
the  acceptance  may  be),  with  intent  to  defraud  the  saidJ.  N.,  against, 
&c.,  and  against,  &c  {Conclude  as  in  book  1,  chap.  3). 


(p)  Aroh.  C.  P.  5th  Am.  ed.  444.  This  form  is  drawn  under  the  stat  11  Geo.  IV.  and  I 
Wm.  IV.  c.  66,  8.  3,  which  makes  it  felony  to  forge  **  any  bill  of  exchange  or  promissory 
note  for  the  payment  of  aioaey.** 
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Fourth  counL     Offerings  ^c.^  a  forged  acceptance,(np) 

{Same  as  the  last  to  the  end  of  the  copy  of  the  bill  of  exchange ^ 
then  as  follows):  and  on  which  said  last  mentioned  bill  of  exchange 
was  then  and  there  written  a  certain  forged  acceptance  of  the  said  last 
mentioned  bill  of  exchange,  which  said  forged  acceptance  of  the  said 
]ast  mentioned  bill  of  exchange,  is  as  follows,  that  is  to  say,  {here  set 
out  ike  acceptance  as  in  the  last  count)^  he,  the  said  J.  S.,  well  know- 
ing the  premises  last  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  felo- 
niously did  offer,  utter,  dispose  of  and  put  off  the  said  forged  accept- 
ance of  the  said  last  mentioned  bill  of  exchange,  with  intent  to  defraud 
the  said  J.  N.,  (he  the  said  J.  S.  at  the  time  be  so  offered,  uttered, 
disposed  of  and  put  off  the  said  forged  acceptance  of  the  said  last 
mentioned  bill  of  exchange,  then  and  there  well  knowing  the  said 
acceptance  to  be  forged,)  against,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

{Jfan  endorsemet^  be  alsoforgedy  add  counts  for  it  in  this  form). 

Fifth  count 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  having 
in  his  custody  and  possession  a  certain  other  bill  of  exchange,  which 
said  last  mentioned  bill  of  exchange  is  as  follows,  that  is  to  say, 
(here  set  out  the  bill)y  he  the  said  J.  S.,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  in  the  county  aforesaid,  felonious* 
ly  did  forge  on  the  back  of  the  said  last  mentioned  bill  of  exchange. 
a  certain  endorsement  of  the  said  bill  of  exchange,  which  said  forged 
endorsement  is  as  follows,  that  is  to  say,  <<  J.  S.  &  Co.,"  with  intent  to 
defraud  the  said  J.  N.,  against,  &c.,  and  against,  &c.  {Conclude  as  in 
book  I  ^  chap.  3). 

Sixth  counL     Offerings  ^c,  forged  endorsement 

{Same  as  the  tasty  to  the  end  of  the  copy  of  the  bill  of  exchange^ 
then  as  follows) :  and  on  the  back  of  which  said  last  mentioned  bill 
of  exchange  was  then  and  there  written  a  certain  forged  endorsement 
of  the  said  last  mentioned  bill  of  exchange,  which  said  last  mentioned 
forged  endorsement  is  as  follows,  that  is  to  say,  "J.  S.  St  Co.,"  he  the 
said  J.  S.  well  knowing  the  premises  last  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  feloniously  did  offer,  utter,  dispose  of  and  put  off  the  said 
last  mentioned  forged  endorsement  of  the  said  last  mentioned  bill  of 
exchange,  with  intent  to  defraud  the  said  J.  N.  (he  the  said  J.  S.,  at 
the  time  he  so  offered,  uttered,  disposed  of  and  put  off  the  said  last 
mentioned  forged  endorsement  of  the  said  last  mentioned  bill  of  ex* 
change,  then  and  there  well  knowing  the  said  endorsement  to  be  fora- 
ged), against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

(fp)  This  form,  as  will  be  peroeivecl,  is  in  the  dirision  and  subject  matter  of  its  oonnts, 
the  same  as  that  on  p^  140,  thoo^h  drawn  on  a  subsequent  statute.  In  framing  counts  in 
parallel  cases,  under  the  American  statutes,  it  will  be  important  to  keep  both  precedents 

13 
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Jndictmentforfm'givg  andpubKthing  a  receipt  for  payment  ofm(mey,{q) 

That  defendant,  &c.,  (averring  forgery  as  in  preceding  forms)^ 
a  certain  acquittance  ana  receipt (r)  for  money,  to  wit,  for  the  sum  of 
three  pounds  and  three  shilling,  in  the  words,  letters  and  figures  fol- 
lowing, that  is  to  say,  << August  the  26th,  1781.  Received  of  Mr.  J. 
B.  for  Moustone  quarry,  the  full  sum  of  three  pounds  and  three  shil- 
lings. Received  by  me,  T.  F.,"  with  intent  to  defraud  J.  B.,  &c, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  I,  chap.  3). 

Second  c<ninUfor  uttering. 

A  certain  false,  forged  and  coufnterfeited  acquittance  and  receipt 
for  money,  to  wit,  for  the  sum  of  three  pounds  and  three  shillings, 
feloniously  did  utter  and  publish  as  true ;  which  said  last  mentioned 
false,  forged  and  counterfeited  acquittance  and  receipt  is  in  the  words, 
letters  and  figures  following,  that  is  to  say,  {set  out  the  receipt  as 
before)^  with  intent  to  defraud  the  said  T.  B.,  he  the  said  A.  B.,  at 
the  time  when  he  so  uttered  and  published  the  said  last  mentioned 
false,  forged  and  counterfeited  acquittance  and  receipt,  well  knowing 
the  same  acquittance  and  receipt  so  by  him  uttered  and  published,  to 
be  false,  forged  and  counterfeited,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Forging  a  receipt  under  the  JSTorth  Carolina  statute.{8) 

That  J.  S.,  late  of  the  County  of  Johnston,  in  the  State  of  North 
Carolina,  on,  &c.,  with  force  and  arms,  in  the  County  of  Johnston 

(q)  SUrk.  C.  P.  457. 

(r)  Unless  the  instrument  on  the  fiice  of  it  appear  to  be  a  receipt,  it  must  be  shown  by 
the  aid  of  proper  averments,  that  it  could  so  operate;  Stark.  C.  P.  116,  117;  ante,  p.  136. 

(f )  State  e.  Stanton,  1  Iredell  424.  **  Upon  the  form  of  the  indictment,  the  court  would 
perhaps  not  be  bound  now  to  decide,  since  the  other  point  disposes  of  the  case  here.  But 
as  the  point  may  be  material  upon  the  next  trial,  and  would,  probably,  soon  arise  in  other 
cases,  we  deem  it  fit  to  state  the  opinion  we  have  formed  out  of  it,  with  the  yiew  of  settlin|^ 
the  question.  It  would  have  been  more  satisfactory  to  us  if  in  the  books  of  criminal  plead- 
ingr  or  in  an  adjudication,  a  precedent  or  a  direct  authority  could  have  been  found.  We 
have,  however,  looked  through  the  standard  works  on  crown  law,  from  Ld.  Coke*s  com* 
mentary  on  the  statute  5  Elizabeth  c.  14,  in  the  third  institute,  down  to  Mr.  Chitty's 
treatise,  and  through  many  books  of  forms,  without  succeeding  in  finding  an  indictment 
upon  these  words  in  that  statute,  *  show  forth  in  evidence,*  or  a  rule  laid  down  upon 
them.  This  circumstance  may  not  perhaps  be  deemed  so  very  singular,  when  it  is  re- 
membered that  the  same  act  contains  also  the  words  *  pronounce  and  publish,*  which  are 
more  entensive,  and  include  *  show  forth  in  evidence.*  This  furnishes  a  reason  why  the 
indictment  should  always  be  for  *  pronouncing  and  publishing,*  and  not  for  *  showing 
forth  in  evidence  ;*  since,  although  every  publication  is  not  showing  forth  in  evidence,  yet 
showing  forth  in  evidence  is  a  publishing  of  it.  Ld.  Coke  saying  that  using  any  words, 
written  or  oral,  whereby  the  instrument  is  set  forth  or  held  up  as  true,  is  *  to  pronounce 
and  publish  it*  We  have  therefore  only  principle  for  our  guide,  and,  being  so  guided, 
we  have  arrived  at  the  conclusion  that  the  second  count  is  sufficient 
'  » In  the  first  place,  we  adhere  to  Britt*s  case,  3  Dev.  122,  that  the  words  '  show  forth  in 
evidence,*  refer  to  a  judicial  proceeding.  The  question  then  is,  whether  the  particular 
proceeding  must  be  set  forth  at  large  in  the  indictment  i  or  may  not  be  shown  on  evidence 
under  the  general  words  used  in  the  statute  and  in  this  indictment 

*'  It  seems  to  be  proper,  and  perhaps  ma^  be  said  to  be  necessary,  when  an  ofience  is 
created  by  statute,  to  describe  it  in  the  indictment,  whether  consisting  of  the  commission 
or  omission  of  particular  acts,  or  of  certain  acts  accompanied  by  a  particular  intent  in  the 
words  of  the  statute.  This  is  certainly  so,  unless,  for  a  word  or  phrase  in  the  statute,  an- 
other  is  used  in  the  indictment,  which  is  clearly  of  the  same  1ml  import,  or  has  a  broader 
sense  including  that  m  the  statute.    Of  tliis  exception,  Rex  v.  Fuller,  1  B.  dt  P.  lc>0,  is  an 
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aforesaid,  feloniously  did  wittingly  and  falsely  forge,  make  and  coun- 
terfeit, and  did  cause  and  procure  to  be  falsely  made,  forged  and 
counterfeited,  and  did  willingly  act  and  assist  in  the  false  making, 
forging  and  counterfeiting  a  certain  receipt,  which  said  false,  forged 
and  counterfeited  receipt  is  as  follows,  that  is  to  say,  "  Received  of  J. 
S.  thirty-five  dollars  and  ninety-one  cents,  this  22d  day  of  May,  1838, 
in  part  of  the  rent  of  land  that  I  rented  to  him  for  the  year  1837. 

W.  W." 
with  intention  to  defraud  one  W,  W.,  against,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say 
and  present,  that  the  said  J.  S.,  afterwards,  to  wit,  on,  &c.,  in  the 
Countjt.  of  Johnston  aforesaid,  feloniously  did  utter  and  publish  as 
true,  and  show  forth  in  evidence  a  certain  other  false,  forged  and 
counterfeit  receipt,  which  said  last  mentioned  false,  forged  and  couu- 

ezample.  But  such  examples  are  Tery  rare ;  and  on  the  contrary,  the  case  of  Rex  v,  Davis, 
Leach  493,  and  others  of  that  kind,  snow  how  strictly  the  courts  adhere  to  the  letter  of  the 
law.  FindiDg  it  thus  to  be  generally  true,  that  in  describing  tlie  offence,  the  indictment 
most  use  all  the  words  of  the  statute ;  so,  on  the  other  hand,  it  would  seem  to  be  equally 
true  as  a  general  rule,  that  the  indictment  is  sufficient  if  it  contain  all  the  words  of  the 
statute.  When  the  language  of  the  statute  is  transferred  to  the  indictment,  the  expresu 
siona  most  be  taken  to  mean  the  same  thing  in  each.  There  can  be  few  instances  iu 
which  the  same  words  thus  used,  ought  to  or  can  be  received  in  a  different  sense  in  the 
one  instrument  from  that  in  the  other.  As  it  is  certain  that  the  indictment  was  intended 
to  describe  the  offence  which  the  statute  describes,  it  follows,  from  the  use  of  the  very 
same  language  in  both,  that  the  one  means  what  the  other  does,  neither  more  nor  less,  it 
is  true  tluit  some  few  exceptions  from  this  rule  have  been  established  by  adjudications,  but 
they  have  not  appeared  to  us  to  embrace  the  present  case.  Thus,  a  statute  may  be  so  in- 
accurately  penned,  that  its  language  does  not  express  the  whole  meaning  the  legislature 
had ;  and  by  constniction,  its  sense  is  extended  beyond  its  words.  In  such  a  case,  the  in. 
dietment  must  contain  such  averments  of  other  facts,  not  expressly  mentioned  in  the  statute, 
as  will  bring  the  case  within  the  true  meaning  of  the  statute;  that  is,  the  indictment  must 
contain  such  words  as  ouffht  to  have  been  used  in  the  statute,  if  the  legislature  had  cor. 
rectlr  expressed  therein  their  precise  meanin?.  In  State  v.  Johnson,  1  Dev.  360,  for  ex- 
amfrie,  it  was  held,  that  besides  charging  in  Uie  words  of  the  act,  that  the  prisoner,  being 
on  board  the  vessel,  concealed  the  slave  therein,  the  indictment  should  have  charged  a 
connexion  between  the  prisoner  and  the  vessel,  as  that  he  was  a  mariner  belonging  to  her; 
because  that  was  the  true  construction  of  the  act  So,  where  a  statute  uses  a  generic 
term,  it  may  be  necessary  to  state  in  the  indictment  the  particular  species  in  respect  to 
which  the  crime  is  charged.  As,  npon  a  statute  for  killing  or  stealing  *  cattle,*  an  indict- 
roent  using  only  that  word,  is  not  sufficient,  but  it  ought  to  set  forth  we  kind  of  cattle,  as 
a  horse  or  a  cow ;  Rex.  v.  Chalkeley,  R.  &  R.  258.  But  where  a  statute  makes  a,  particu- 
lar  act  an  offence,  and  sufficiently  describes  it  by  terms  having  a  definite  and  specific 
meaning,  without  specifying  the  means  of  doing  the  act,  it  is  enough  to  charge  the  act 
itself,  without  its  attendant  curcnmstances.  Thus,  upon  a  statute  making  it  felony  to 
endeavoor  to  seduce  a  soldier  from  his  duty,  an  indictment  is  good  which  charges  such 
'  an  endeavour,*  without  stating  the  mode  adopted ;  Fu11er*s  case,  before  cited.  ^  in  the 
indictments  founded  on  the  words  *  pronounce  and  publish,'  ill  this  same  statute  of  Eliza- 
beth, (which  are  not  ours),  the  precedents  uniformly  charge  *  the  pronouncing  and  pub- 
lishing of  the  forged  instrument  as  true,*  without  stating  the  means  by  which,  or  the  per- 
son to  whom  is  was  published.  Upon  the  more  modern  English  statutes  against  *  putting 
off  or  disposing  oP  ferged  or  counterfeit  money  or  bank  notes,  it  is  aUo  held,  that  the 
circumstance^  need  not  be  stated ;  Rex  e.  Holden  el  aZ.,  3  Taunt  334.  We  do  not  perceive 
why  the  same  principle  does  not  apply  to  the  other  words  *  show  forth  in  evidence,*  used 
in  the  act  of  Elizabeth,  and  in  our  act ;  and  we  are  not  aware  of  any  disadvantage  to  the 
prisoner  from  the  omission  to  set  out  in  the  indictment  the  particular  proceeding  in  which 
the  evidence  was  offered.  We  agree  that  such  a  judicial  proceeding  must  he  proved ;  and 
if  it  be  not  properly  proved,  the  prisoner  can  put  the  matter  on  the  record  by  an  excep- 
tion, and  have  the  same  benefit  thereof  on  a  motion  to  reverse  the  judgment,  and  for  a 
tenire  de  fuwo,  that  he  could  have  from  a  motion  in  arrest  of  judgment — Hence  we  hold 
the  second  count  in  "this  indictment  to  be  good.** 
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terfeited  receipt  is  as  follows,  that  is  to  say,  "  Received  of  J.  S.,  thirty- 
five  dollars  and  ninety-one  cents,  this  22d  day  of  May,  1838,  in  part 
of  the  rent  of  the  land  that  I  rented  to  him  for  the  year  1837.  W.  W." 
with  intention  to  defraud  the  said  W,  W.,  he,  the  said  J.  S.,  at  the 
time  he  so  uttered  and  published,  and  showed  forth  in  evidence  the 
said  last  mentioned  false,  forged  and  counterfeited  receipt  as  afore- 
said, then  and  there  well  knowing  the  same  to  be  false,  forged  and 
counterfeited,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Forgivg  a  certificate  of  a  public  debt  in  Massackusetis.{t) 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.,  of,  &c.,  on 
at  did  falsely  make,  forge  and  counterfeit,  and  did  cause  and 

procure  to  be  falsely  made,  forged  and  counterfeited,  and  did  willingly 
aid  and  assist  in  falsely  making,  forging  and  counterfeiting  a  certain 
note,  {or  certificate  or  other  bill  of  credit ^  as  the  case  may  be),  pur- 
porting to  be  a  note  which  had  been  duly  issued  by  the  treasurer  of 
the  said  commonwealth,  thereto  duly  authorized  for  a  debt  of  this 
commonwealth ;  which  said  false,  forged  and  counterfeit  note  is  of 
the  purport  and  efi'ect  following,  to  wit,  {here  insert  an  exact  copy 
of  the  note  or  instrument  in  words  and  figures) ;  with  intent  the 
said  commonwealth  to  injure  and  defraud,  against,  &c.,  and  contrary, 
&c.(t/)     {Conclude  as  in  book  1,  chap.  3). 

Forging  a  f^ri  facias  at  common  law.{v) 

That  J.  S.,  late,  &c.,  on,  &c.,  unlawfully  and  wickedly  contriving 
to  inj\ire,  oppress,  impoverish  and  defraud  one  J.  N.  then  and  there 
unlawfully,  knowingly  and  falsely  did  forge  and  counterfeit  a  certain 
writing  on  parchment,  purporting  to  be  a  writ  of  our  lady  the  queen 
of  fieri  facias,  and  to  have  sued  out  of  the  court  of  our  said  lady  the 
queen  of  the  bench  at  Westminster  in  the  county  aforesaid ;  which 
said  false,  forged  and  counterfeited  writing  is  as  follows,  that  is  to 
say  {here  set  out  the  fieri  facias  verbatim),  with  intent  the  said  J.  N. 
to  injure,  oppress,  impoverish  and  defraua,  to  the  great  damage  of 
the  said  J.  N.,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against,  &c.,  {concluding  as  in  book  I,  chap.  3).  (•♦  This  couvU^' 
remarks  Mr.  Archbotd^  *•  appears  to  be  sufficient^  uritkout  stativg  that  the 
unit  was  actually  executed,  or  the  prosecutor^s  goods  seized  under  t7." 
However,  it  may  be  as  vyell  to  add  a  second  count  similar  to  the  above^ 
to  the  end  of  the  statement  ofihefi.  fa.^  and  then  continue) :  with  in- 
tent the  said  J.  N.  to  injure,  oppress,  impoverish  and  defraud.   And 

(0  DaTw*Pre«.12)6. 

(u)  If  the  note  or  certificate  was  issued  by  a  comniissioDcr  or  commissioners,  it  is  to 
be  so  alleged,  iastead  of  alleging  them  to  be  issued  by  tlie  treasurer.  See  the  words  of 
the  act 

This  form  may  be  vsed  and  adapted  to  all  the  cases  of  uttering  and  publishing  forf^ed 
instruments  which  may  be  prosecuted  upon  this  section  of  the  statute;  Davis*  Free.  126. 

In  Com.  ».  Ross,  2  Mass.  373,  it  is  said  that  it  is  not  necessary,  in  an  indictment  for 
uttering  a  forged  promissory  note,  tu  set  forth  the  date  of  the  note,  nor  the  time  when  tlte 
money  was  madte  fuiyablo. 

(9)  Archbold^s  C.  P.  5th  Am.  ed.  392. 
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the  said  J.  S.  afterwards  and  before  the  said  last-mentioned  pretended 
writ  purported  to  be  returnable,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said 
last-mentioned  false,  forged  and  counterfeited  writing,  knowingly, 
falsely  and  deceitfully,  as  a  true  writ  of  our  said  lady  the  queen  of 
fieri  facias,  did  cause  to  be  delivered  to  the  then  sheriff  of  Middlesex 
for  execution  to  be  made  thereof,  and  afterwards  and  before  the  last- 
mentioned  pretended  writ  purported  to  be  returnable,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  parish  aforesaid  in  the  county  afore- 
said, did  cause  to  be  seized  and  taken,  divers  goods  and  chattels  of 
the  said  J.  N.  to  a  large  amount,  by  pretence  of  the  said  pretended 
writ,  to  the  great  damage  of  the  said  J.  N.,  to  the  evil  example  of  all 
otters  in  the  like  case  offending,  and  against,  &c.  {Conclude  as  in 
book  I,  chap.  3). 

Third  count     Uttering  same. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
falsely  and  deceitfully  did  utter  and  publish  as  a  true  writ  of  our  lady 
the  queen  of  fieri  facias,  a  certain  other  false,  forged  and  counterfeited 
writing  on  parchment,  purporting  to  be  a  writ  of  our  lady  the  queeu 
of  fieri  facias,  and  to  have  issued  out  of  the  court  of  our  lady  the 
queen  of  the  bench  at  Westminster,  in  the  county  aforesaid ;  which 
said  false,  forged  and  counterfeited  writing  is  as  follows,  that  is  to 
say  {here  set  out  the  writ  verbatim)^  with  intent  the  said  J.N.to  in- 
jure, oppress,  impoverish  and  defraud  (he  the  said  J.  S.  at  the  time  he  so 
uttered  and  published  the  said  last-mentioned  false,  forged  and  coun- 
terfeited writing  as  aforesaid,  then  and  there  well  knowing  the  same 
to  be  false,  forged  and  counterfeited).  And  the  said  J.  S.  afterwards, 
and  before  the  said  last-mentioned  pretended  writ  purported  to  be 
returnable,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the  last-mentioned  false,  forged  and 
counterfeited  writing,  knowingly,  falsely  and  deceitfully,  as  a  true 
writ  of  our  lady  the  queen  of  fieri  facias,  did  cause  to  be  delivered  to 
the  then  sheriff  of  Middlesex,  for  execution  to  be  made  thereof;  and 
afterwards,  and  before  the  said  last-mentioned  pretended  writ  pur- 
ported to  be  returnable,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  did  cause  to  be  seized 
and  taken  divers  goods  and  chattels  of  the  said  J.  N.  to  a  large 
amount,  by  pretence  of  the  said  pretended  writ ;  to  the  great  damage 
of  the  said  J.  W.,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

{lAdd  counts  describing  the  instrument j  ^c,  in  such  manner  as 
would  sustain  an  indictment  for  stealing  the  same). 

Forgery  of  a  bond  at  common  law.{x) 

That  D.  M.  G.,  &c.,  late  of,  &c.,  on,  &c.,  with  force  and  arms  in, 
&c,  of  his  own  head  and  imagination,  did  wittingly  and  falsely  make, 

(r)  State  v.  Gardiner,  1  Iredell  37.  Raffia  C.  J. :  ••  Ai  the  grounda  of  the  motion  in  ar- 

13* 
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forge  and  connterfeity  and  did  wittingly  assent  to  the  falsely  making, 
forging  and  counterfeiting  a  certain  bond  and  writing  obligatory  in 
the  words,  letters  and  figures,  that  is  to  say : 

<<  Four  months'  after  date,  with  interest  from  the  date,  we  or  either 
of  us  do  promise  to  pay  E.  M.  or  order,  the  sum  of  twenty -four  dol- 
lars and  thirty-eight  and  tliree-quarter  cents,  for  value  received  of 
him,  as  witness  our  hands.and  seals  this  19th  day  of  June,  1839. 

«D.  M'G.,  [Seal]. 
A.  G.,       [Seal]. 
J.  V.         [Seal]." 
with  intent  to  defraud  the  said  E.  M.,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  I,  chap.  3). 

At  common  law^  by  separaUng  from  the  back  of  a  note  an  endorsement 
of  part  paymenLiy) 

That  J.  M'L.,  of,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c.,  did 
wittingly,  falsely  and  deceitfully,  forge  and  alter,  and  did  procure  to 

rest  of  jiidig^ment  are  not  tiated  in  the  record,  and  the  court  has  Dot  had  the  aBsistanoe  of 
counsel  for  the  prboner,  it  is  possible  we  may  have  o? erlooked  some  point  on  which  the 
motion  ouffht  to  hafe  been  allowed.  If  so,  it  will  be  a  source  of  sincere  ref  ret,  foi  in  the 
absence  ofcomsel  of  his  own  selection,  the  court  has  endeavoured  to  discharge  for  the 
prisoner  that  office  which,  as  a  public  duty,  is  derolved  on  us.  Afler  a  careful  examina- 
tion of  the  record,  we  arc  unable  so  to  discover  any  reason  why  the  sentence  of  the  law 
should  not  follow  the  conviction. 

"  In  considering  the  case,  however,  one  or  two  points  have  suggested  themselves,  on 
which  it  may  be  supposed  an  objection  might  have  been  taken,  and  on  which,  therefore, 
the  court  may  properly  give  an  opinion. 

*^A8  the  name  of  the  prisoner  and  that  of  one  of  the  supposed  obligors  in  the  forged  in- 
strument, appear  to  be  the  same,  it  may  have  been  intended  to  present  the  question,  whe- 
ther the  indictment  can  allege  the  forgery  of  the  whole  instrument  by  one  of  the  parties 
to  it  To  that,  we  think,  there  would  be  several  answers.  One,  that  the  objection  ought 
to  have  been  taken  on  the  evidence,  and  cannot  be  taken  in  this  manner,  since  it  does  not 
legally  follow  that  the  prisoner  is  the  same  person  with  the  supposed  obligor,  although  the 
names  be  the  same.  But  admitting  the  identity  of  tliose  persons,  yet  secondly,  that  it  will 
not  vitiate  the  indictment  The  forgery  may  have  consisted  of  alterations  of  a  true  instio. 
ment,  as  by  making  the  sum  mentioned  in  the  bond  more  or  less  than  it  was  at  first,  or 
by  adding  the  names  of  the  other  two  obligors  without  their  knowledge  or  consent,  and 
tiiat  of  the  obligee.  Now,  it  is  a  settled  rule,  that  in  such  cases  the  forget y  may  be  charged 
speciallv,  by  alleging  the  alterations ;  or  the  forgery  of  the  entire  instrument  may  be 
charged;  and  this  last  will  be  supported  by  evidence  of  the  alterations;  Rex  v.  Ellsworth, 

2  East  P.  C.  986,  988.  Afler  the  alterations,  the  instrument  as  a  whole,  is  a  different  in- 
strument  from  what  it  was ;  and  therefoie,  in  its  altered  state,  is  a  forgery  for  the  whole. 
Possibly,  the  prisoner's  counsel  meant  to  object  to  the  indictment,  as  a  repugnancy,  that  it 
charges  the  forgery  of  a  certain  bond;  whereas  if  it  be  a  forgery,  it  is  not  a  bond,  but  only 
purports  to  be  such.  But  that  objection  too,  would  be  untenable.  The  stotute  uses  the 
same  languoge :  *  forge  any  deed,  will,  bond,  &,c.  ;*  and  while  it  is  prudent,  so  it  is  gene- 
rally safe,  to  follow  in  the  indictment,  the  words  of  the  statute.  Besides,  upon  looking  to 
the  precedents,  in  books  of  criminal  pleading,  it  is  found,  that  in  this  respect  the  present 
indictment  conforms  to  those  long  settled. 

**Without  further  lights  as  to  the  points  intended  to  be  relied  on  for  the  prisoner,  the  court 
is  therefore  under  the  necessity  of  saying,  that  there  is  no  error  in  the  judgment,  and  di- 
recting the  steps  necessary  to  its  execution.'* 

(y)  See  State  «.  M*Lenan,  1  Aik.  312;  where  the  form  in  this  tenor  was  held  good  at 
common  law.  "  The  briefs  and  arguments  on  the  part  of  the  respondent^*'  said  the  court, 
^*  aim  to  convince,  that  the  act  complained  of  in  the  several  counts  is  not  forgery  within  the 
statute,  and  of  this  opinion  are  the  court  Nothing  must  be  construed  to  be  within  a  pend 
statute  but  what  is  fairly  within  it  The  section  of  the  ststute  which  is  reliid  upon  for 
the  support  of  this  indictment  is  composed  of  particulars,  in  its  description  of  the  rff<  nor, 
and  the  case  before  us  is  not  amor.g  those  paiticulLrs.    It  is  a  clec  tD.itt«.d.    That  which 
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be  forged  and  altered,  a  certain  promissory  note,  of  the  tenor  follow- 
ing, that  is  to  say : 

<<Barnet,  August  21st,  1821. 
**For  value  received,  we  jointly  and  severally  promise  to  pay  J. 
M'L.,  or  his  order,  sixty  dollars,  to  be  paid  in  beef  cattle,  the  1st  Oct 
1822,  or  grain,  the  1st  Jan.  1823,  with  interest. 

E.  C. 
R.  M." 
«  Attest,  H.  A.  R. 
On  the  back  of  which  promissory  note,  was  then  and  there  en- 
dorsed twenty  dollars,  in  part  payment  thereof.    And  the  said  J. 
M'L.,  said  endorsement  then  and  there  being  on  the  back  of  said 
note,  and  the  balance  of  said  note  being  then  and  there  due,  and  no 
more,  with  force  and  arms,  wittingly,  falsely  and  deceitfully  did  aher 
said  note,  by  then  and  there  wittingly,  falsely  and  deceitfully  sepa- 
rating said  endorsement  from  said  note,  with  intent  to  defraud  and 
deceive  the  said  E.  C.  and  R.  M.,  to  the  great  damage  of  the  said  C. 
and  M.,  to  the  evil  example  of  others  in  like  cases  offending,  ccMitrary, 
&c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Fbrgery  in  aUering  a  pedler^s  license^  at  common  law.(z) 

That  G.  E.,  late,  &c.,  on,  &c.,  having  been  recommended  by  the 
Court  of  General  Quarter  Sessions  of  the  Peace  and  Gaol  Delivery  in 
and  for  the  county  of  ,  as  a  proper  person  for  the  employment 

of  a  hawker  or  pedler,  within  this  state,  did  obtain,  receive  and  have 
a  license  for  that  purpose,  from  th^  supreme  executive  council  of 
this  commonwealth,  under  the  hand  of  the  honourable  C.  B.  esquire, 
then  and  still  being  vice-president  of  the  same  council,  and  under  the 
seal  of  the  state,  which  license  was  in  the  words  following,  to  wit,  <<By 
the  Supreme  Executive  Council  of  the  Commonwealth  of  Pennsylva- 
nia, whereas,  0.  K.,  the  bearer  hereof,  intending  to  follow  the  busi- 
ness of  a  pedler,  within  this  Commonwealth  of  Pennsylvania,  hath 
been  recommended  to  us  as  a  proper  person  for  that  employment  and 
requesting  a  license  for  the  same,  we  do  hereby  license  and  allow  the 

is  caHed  a  note,  in  the  Btatute,  can  only  mean  aU  that  whieh,  connected  toother,  eompoees 
the  promise  or  liability  from  the  payor  to  the  payee ;  and  the  making  or  altering  any 
materiah  part  of  tiiis  is  termed  forgery  by  the  statute.  The  words  MtigRment  or  tndortt^ 
ment  in  the  statute  are  used  as  synonymous,  and  mean  a  transfer.  But  if  they  meant  an 
endorsement  of  payment,  still  it  is  the  making  or  altering  of  them  that  constitutes  forgery. 
So  of  the  ezprossions  acquittance  or  receifd  for  OMney  or  other  things,  if  they  would  com^ 
prehend  the  endorsement  of  payment,  still  it  is  the  making  or  altering  the  same  that  con- 
stitutes forgery.  The  severing  such  endorsement  already  made,  is  a  different  act  It 
IcaTes  the  endorsement  legible,  consisting  of  the  same  words  and  letters  as  before  severed. 
In  short,  it  is  not  one  of  those  acts  pointed  out  ki  the  statute  to  be  punished  as  forgery. 
But  this  same  act  is  as  great  a  crime  against  pablic  justice,  and  the  public  peace,  as  those 
forgeries  that  are  clearly  within  the  statute.  It  is  as  great  a  crime  inforo  etmaeientim.  It 
is  an  act  mala  in  $e.  It  is  a  crime  at  common  law.  The  contra  formam  itatuti  may  be 
treated  as  surplusage  throughout  the  indictment,  and  it  will  remain  a  good  indictment  for 
a  misdemeanor  at  common  law.  See  1  Chit.  C.  L.  238— 390th  marginal  page.  Were  the 
act  complained  of  an  oflEence  only  as  made  such  by  statute,  this  indictment  could  not  bo 
supported  upon  the  above  principle.  But  this  principle  applies  to  all  offences,  against 
government^  against  public  justice,  or  acts  of  extortion,^*  &.c. 
(«)  Drawn  in  i7d7  by  Mr.  Bradford,  then  attocncy-gcneial  of  Pennsylvania^ 
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said  G.  E.  to  employ  himself  as  a  pedler  and  hawker  within  the  said 
commonwealth,  to  travel  with  one  horse,  and  to  expose  and  sell 
divers  goods,  wares  and  merchandises,  until,  &c.,  provided  he  shall 
during  the  said  term  observe  and  keep  all  laws  and  ordinances  of  the 
said  commonwealth,  to  ttie  said  employment  relating.  Given  under 
the  seal,  &c.  C.  B.,  V.  P." 

«  Attest,  J.  A.,  Secretary.** 
And  that  he  the  said  G.  E.  so  being  in  possession  of  the  said  license, 
afterwards,  to  wit,  on,  &c.,  at,  &c,  with  force  and  arms,  &c.,  falsely, 
fraudulently  and  deceitfully  did  alter,  and  cause  to  be  altered,  by 
falsely  and  deceitfully  erasing  the  word  six  in  the  said  license,  and  in 
the  place  thereof  falsely  and  deceitfully  did  make,  forge  and  add  the 
word  seveny  whereby  the  said  license  so  altered  as  aforesaid,  pur- 
porting to  be  given,  &c.,  with  intent  to  defraud  the  said  common- 
wealth and  to  deceive  the  citizens  thereof,  to  the  evil  example  of  all 
others,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Forgery  of  a  note  which  cannot  be  particularly  described  in  conseqtience 
of  its  being  destroyed,{a) 

That,  &c.,  at,  &c.,  on,  &c.,  devising  and  intending  to  cheat  and 
defraud  one  D.  G.  of  his  goods  and  moneys,did  falsely  and  fraudulently 
forge  and  counterfeit,  a  certain  negotiable  promissory  note  for  the 
payment  of  money,  purporting  to  be  made  by  the  said  D.  C,  payable 
to  one  A.  S.  B.,  which  said  false,  forged  and  counterfeited  negotiable 
promissory  note,  is  to  the  purport  following,  that  is  to  say : 

"  Ninety  days'  after  date,  I  promise  to  pay  to  A.  G.  B,,  or  order, 
fourteen  hundred  and  twenty-eight  dollars,  value  received.  May, 
1833.  D.  C,  (endorsed),  A.  S.  B.  :'*  A  more  particular  descViption 
of  which  is  now  here  to  the  jurors  unknown,  said  note  being  destroy- 
ed ;  with  intent  to  cheat  and  defraud  the  said  C.  D.,  &c. 

Forgery  of  a  note  whose  tenor  cannot  be  set  out  on  account  of  its  being 
in  defendants  possession. 

That  A.  B.,  &c.,  at,  &c.,  falsely  and  fraudulently  did  forge  and 
counterfeit  a  certain  promissory  note,  for  the  payment  of  money,  pur- 
porting to  be  made  by  one  A.  B.,  payable  on  demand,  to  one  C.  D., 
the  tenor  of  which  said  note  is  to  this  inquest  unknown,  by  reason 
that  the  said  A.  B.,  having  the  said  libel  in  his  possession  and  custody, 
hath  altogether  refused  and  still  doth  refuse  to  produce  the  same,  and 
to  permit  the  same  to  be  inspected  by  this  inquest,  although  thereto 
often  requested,  to  wit,  by  the  (attorney-general  of  the  common- 
wealth), at  and  before  the  sitting  of  this  inquisition,  but  which  said 
note  was  in  substance  as  follows,  (here  set  forth  the  substance  of  the 
note  and  conclude  as  in  last  precedent). 


(a)  See  People  o.  Badgeley,  16  Wend.  53 ;  where  Uie  fact  of  the  destractioo  of  the  note, 
as  thii  lot  forth,  wai  held  to  supenede  the  neoetiity  of  pleading  it  according  to  its  preciae 
forts. 
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Forgery  qfbond  when  forced  instrument  is  in  defendant's  posses8ion.{b) 

That,  &c ,  on,  &c.,  at,  &c.,  did  falsely  and  feloniously  make,  forge 
and  counterfeit,  and  did  then  and  there  willingly  and  feloniously  act  and 
assist  in  the  false  making,  forging  and  counterfeiting  of  a  certain  false, 
forged  and  counterfeited  bond  and  writing  obligatory  for  the  payment 
of  money,  bearing  date  on  some  day  and  year  to  the  jurors  aforesaid 
unknown,  in  a  penal  sum  to  the  jurors  aforesaid  unknown,  with  a  con- 
dition thereunder  written  for  the  payment  of  a  certain  sum  to  the  jurors 
aforesaid  unknown,  with  interest  thereon,  to  the  said  J.  E.  (the  de- 
fendant), purporting  to  have  been  executed  by  one  G.  B.,  late  of,  &c., 
which  said  false,  forged  and  counterfeited  bond  and  writing  obliga- 
tory for  the  payment  of  money,  is  in  his  the  possession  and  custody  of 
the  said  J.  E.,  (the  defendant,}  with  intent  to  defraud  oiie  J.  C,  against 
&c.  {Conclude  as  in  book  1,  chap.  3). 

Forgery  at  common  law^  in  passing  counterfeit  hank  notes.{c) 

That  the  said  J.  S.  on  the  same  day  and  year  aforesaid,  at  the 
county  aforesaid,  with  force  and  arms,  having  in  his  custody  and  pos- 
session a  certain  other  false,  forged  and  counterfeited  paper  writing, 
partly  written  and  partly  printed,  purporting  to  be  a  true  and  genuine 
promissory  note  for  the  payment  of  money,  called  a  bank  note  of  the 
Bank  of  North  America,  and  purporting  to  be  signed  by  J.  N.,  presi- 
dent, and  also  by  the  cashier  of  the  said  bank,  the  tenor  of  which  said 
last  mentioned  false,  forged  and  counterfeited  paper  writing,  partly 
written  and  partly  printed,  purporting  to  be  a  true  and  genuine  pro- 
missory note  for  the  payment  of  money,  called  a  bank  note  of  the 
Bank  of  North  America,  is  as  follows,  that  is  to  say : 
"X.        I  promise  to  pay  to  D.  C,  or  bearer,  on  demand,  ten  dol-  10** 

lars.    Philadelphia,  26th  of  February,  1808,  n.  2467,  e.  614. 

For  the  president,  directors  and  company  of  the  Bank  of 

North  America. 
"10  H.  D.,  Jr.,  Cash.  J.  N.,  Prest.  X" 

falsely,  illegally,  knowingly,  fraudulently  and  deceitfully,  did  utter 
and  publish,  as  a  true  and  genuine  promissory  note,  for  the  payment 
of  money,  called  a  bank  note  of  the  Bank  of  North  America,  the  said 
last  mentioned  faUe,  forged  and  counterfeited  paper  writing,  partly 
written  and  partly  printed,  purporting  to  be  a  true  and  genuine  pro- 
missory note  for  the  payment  of  money,  called  a  bank  note  of  the 
Bank  of  North  America,  he  the  said  J.  S.,  at  the  time  of  uttering  and 


{h)  People  «.  Kinsrsley,  3  Cow.  523.  The  second  count  in  this  indictment  charged 
the  defendant  with  destroying  the  alleged  forged  bond  on  some  day  to  the  jorors  unknown, 
and  the  third  count  was  for  uttering  the  same.  Judgment  was  entered  upon  the  verdict 
ofthe  jurj,  the  court  adopting  the  principles  of  Com.  v.  Houghton,  8  Mass.  373. 

{€)  Com.  •.  Searle,  3  Binn.  333.  The  then  Pennsylvania  act  of  assembly  making  penal 
the  passing  of  counterfeit  bank  notes  used  the  expression  **  passing**  alone,  and  conse. 
quently  this  count,  independently  of  the  want  of  the  conclusion  against  the  statute,  was 
held  not  to  comprehend  the  statutory  misdemeanor.  It  was  sustamed,  however,  at  com- 
mon  law,  and  it  in  on  this  principle  that  indictments  in  Pennsylvania  at  common  law  lor 
furgiijg  and  uttoring  counterfeit  notes  of  foreign  banks,  rest    iSce  next  fbim. 
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publishing  Ihe  same,  then  and  there  wel^  knowing  the  same  to  be 
false,  forged  and  counterfeited^  with  intent  to  defraud  J.  S.,  to  the  evil 
example  of  others  in  like  case  offending,  and  against,  &c. 

Forgery  of  ihe  note  of  a  foreign  hank  as  a  misdemeanor  at  common  law. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  did  falsely 
make,  forge  and  counterfeit,  and  cause  and  procure  to  be  falsely  made, 
forged  and  counterfeited,  a  certain  note  in  imitation  of,  and  purport- 
ing to  be,  a  note  issued  by  the  order  of  the  president,  directors  and 
company  of  {stating  the  bank)^  for  the  sum  of  dollars,  purport- 

ing to  be  signed  by  president  and  cashier,  payable  to 

or  bearer  on  demand,  dated  one  thousand  eight  hundred  and 

which  said  falsely  made,  forged  and  counterfeited  note,  partly 
written  and  partly  printed,  is  in  the  words  and  figures  following  : 
{setting forth  the  note)y  with  intent  to  defraud  the  said  *  {if  there 
be  froof  of  ihe  incorporation  of  ihe  bank^  you  can  point  ike  intent  ai  iU 
if  notf  at  the  party  io  whom  the  note  toas  probably  meant  to  be  passed; 
a  general  intent  to  defraud  ihe  people  of  the  state  or  district  wUl  do  when 
no  particidar  intent  can  be  shown),{d)  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

And  the  inquest  aforesaid,  upon  their  respective  oaths  and  aflSr- 
mations  aforesaid,  do  further  present,  that  the  said  A.  B.  on  the  day 
and  year  aforesaid,  at  the  county  and  within  the  jurisdiction  afore- 
said, with  force  and  arms,  then  and  there  did  pass,  utter  and  publish, 
and  attempt  to  pass,  utter  and  publish,  as  true,  a  certain  false,  forged 
and  counterfeit  note,  purporting  to  be  a  note  issued  by  the  said  {as  in 
last  count)y  for  the  sum  of  dollars,  signed  by  president, 

and  cashier,  payable  to  or  bearer,  on  demand,  and  dated 

one  thousand  eight  hundred  and  ^  which  said  false,  forged 
and  counterfeit  note,  partly  written  and  partly  printed,  is  in  the  words 
and  figures  following,  to  wit,  {setting  forth  note)j  the  said  A.  B., 
then  and  there  well  knowing  the  said  note  to  be  as  aforesaid  false, 
forged  and  counterfeit,  with  intent  to  defraud  {the  party  on  whom 
it  was passed)j  against,  &c.  {Conclude  as  in  book  I y  chap.  3). 

Forging  a   bank  note^  and  uttering  the  same^  under  English  sta» 
tiUe.{e) 

That  J.  B.,  late  of,  &c.,  labourer,  heretofore,  that  is  to  say,  on,  &c., 
with  force  and  arms,  at,  &c.,  feloniously  did  forge  and  counterfeit(/) 
a  certain  bank  note,(^)  the  tenor(A)  of  which  said  forged  and  coun- 
cil) See  People  v.  Stearns,  21  Wend.  409.  See  next  form  for  the  general  methods  of 
statiugr  intent  in  sucb  cases.  An  intent  to  defraud  A.  and  B.  is  sustained  bj  proof  of  an 
intent  to  defraud  A.;  Veasie's  case,  7  Greenl.  131. 
(e)  This  form  is  found  in  Starkio*s  C.  P.  453. 

(/)  These  are  the  words  of  the  statute,  it  is  unnecessary  to  allege  that  he  did  fiilselj, 
forge  and  counterfeit.    This  count  is  framed  upon  the  stat  45  Gea  III.  c.  89,  s.  2. 

(g)  It  is  essential  to  show  that  the  instrument  forged  is  of  the  description  prohibited  by 
the  statute;  see  ante^  p.  130.  As  to  the  averments  which  are  necessary,  when  the  forged 
writing  does,  not  purport  to  be  of  the  kind  prohibited,  sec  Stark.  C.  P.  113. 

(A)  As  to  the  words  by  which  the  instrument  is  usually  introduced,  see  anU^  p.  1 1 0 ;  Stark. 
C.  P.,  109 ;  Lyon*s  case,  Leach  696. 
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feited  bank  note  is  as  followeth,  that  is  to  say  {the  note  is  here  set 
out  verbatim)y{i)  with  intenl(jf)  to  defraud  the  governor  and  com- 
pany of  the  Bank  of  England,  against,  &c.,  and  against,  &c.  {Con-- 
dude  as  in  book  1,  chap.  3). 

Second  count    Putting  away  same. 

That  the  said  J.  B.  heretofore,  that  is  to  say,  on,  &c.,  with  force  and 
arms,  at,  &c.,  did  dispose  of  and  put  away(A;)  a  certain  forged  and 
counterfeited  bank  note,  the  tenor  of  which  said  last  mentioned  forged 
and  counterfeited  bank  note  is  as  followeth,  that  is  to  say,(/)  with 
intent  to  defraud  the  governor  and  company  of  the  Bank  of  England, 
he  the  said  J.  B.,  at  the  said  time  of  his  so  disposing  of  and  putting 
away  the  said  last  mentioned  forged  and  counterfeited  bank  note, 
then  and  there,  to  wit,  on,  &c.,  at,  &c.,  well  knowing  such  last  men- 
tioned note  to  be  forged  and  counterfeited,  against,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Third  counL    Forging  promissory  note. 

Feloniously  did  falsely  make,  forge  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged  and  counterfeited,  and  willingly 
act  and  assist  in  the  false  making,  forging  and  counterfeiting  a  certain 
promissory  note  for  the  payment  of  money,  the  tenor  of  which  said 
last  mentioned  false,  forged  and  counterfeited  note  is  as  followeth, 
that  is  to  say  {note  as  b^ore\j  with  intention  to  defraud  the  governor 
and  company  of  the  Bank  oil  England,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Fourth  count    Putting  away  same. 

Feloniously  did  dispose  of  and  put  away  a  certain  false,  forged 
and  counterfeited  promissory  note  for  the  payment  of  money,  the 
tenor  of  which  said  last  mentioned  false,  forged  and  counterfeited 
note  is  as  followeth,  that  is  to  say  {note^  as  before)^  with  intent  to 
defraud  the  governor  and  company  of  the  Bank  of  England,  he  the 
said  J.  B.,  at  the  said  time  of  his  so  disposing  of  and  putting  away 
the  said  last  mentioned  false,  forged  and  counterfeited  note,  then  and 
there,  to  wit,  on,  (Slc.,  at,  &c.,  well  knowing  the  same  last  mentioned 
note  to  be  false,  forged  and  counterfeited,  against,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Fijlh  count    Same  as  firsts  with  intent  to  defraud  J.  S. 

Feloniously  did  forge  and  counterfeit  a  certain  other  bank  note,  the 
tenor  of  which  said  last  mentioned  forged  and  counterfeit  bank  note 
is  as  followeth,  that  is  to  say  {note,  as  before)^  with  intent  to  defraud 
one  J.  S.,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Sixth  count.    Putting  axcay  same. 

Feloniously  did  dispose  of  and  put  away  a  certain  forged  and 
counterfeited  bank  note,  the  tenor  of  which  said  last  mentioned 
forged  and  counterfeited  bank  note  is  as  followeth,  that  is  to  say 

(t)  Ai  to  the  aoenracj  with  which  the  forged  writing  should  be  set  out,  see  p*  131-2-^. 
{J  )  See  StarlL  C.  P.  121, 12S,  199,  as  to  the  general  necessity  for  averring  an  intent  to 
defraud  in  case  of  peijafy,  the  form  <^tbe  averment,  and  the  effects  of  variance. 
(k)  According  to  the  words  of  the  act  45  Geo.  V,  c  89,  s.  2. 
(i)  SetUng  out  the  note. 
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(noiej  an  brfore)^  with  intent  to  defrand  the  said  J.  S.,  he  the  said  J. 
B.,  at  the  time  of  his  so  disposing  of  and  putting  away  the  said  last 
mentioned  forged  and  counterfeited  bank  note^  then  and  there,  to  wit, 
on,  &c.,  weir  knowing  such  last  mentioned  note  to  be  forged  and 
counterfeited,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Seventh  counU    Same  as  second^  with  intent  to  defraud  J.  S. 

Feloniously  did  falsely  make,  forge  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged  and  counterfeited,  and  willingly 
act  and  assist  in  the  false  making,  forging  and  counterfeiting  a  cer- 
tain other  promissory  note  for  the  payment  of  money,  the  tenor  of 
which  said  last  mentioned  forged  and  counterfeited  note  is  as  follow- 
eth,  that  is  to  say  {note,  as  be/ore),  with  intention  to  defraud  the  said 
J.  S.,  against,  &c.,  and  against,  &c.   {Conclude  as  in  book  1,  chap,  3). 

Eighth  count    Putting  away  same. 

Feloniously  did  dispose  of  and  put  away  a  certain  other  false, 
forged  and  counterfeited  promissory  note  for  payment  of  money,  the 
tenor  of  which  said  last  mentioned  false,  forged  and  counterfeited 
note  is  as  followeth,  that  is  to  say  {note,  as  b^ore),  with  intention  to 
defraud  the  said  J.  S.,  the  s{iid  J.  B.,  at  the  said  time  of  his  so  dis- 
posing of  and  putting  away  the  said  last  mentioned  false,  forged  and 
counterfeited  note,  then  and  there,  to  wit,  on,  &c.,  well  knowing  the 
same  last  mentioned  note  to  be  false,  forged  and  counterfeited,  against, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Forging  a  certificate  granted  by  a  collector  of  the  customs.{m) 

The  jurors  of  the  United  States  of  America,  within  and  for  the  cir- 
cuit and  district  aforesaid,  on  their  oath  present,  that  late  of 
the  City  and  County  of  New  York,  in  the  circuit  and  district  aforesaid, 
heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  at  the  City  of 
New  York,  in  the  Southern  District  of  New  York  aforesaid,  and 
within  the  jurisdiction  of  this  court,  feloniously  did  falsely  make, 
forge  and  counterfeit  a  certain  official  document,  granted  by  a  col- 
lector of  customs  by  virtue  of  his  office,  to  wit,  an  official  document 
granted  by  the  collector  of  the  customs  for  the  Port  and  District  of 
the  City  of  New  York  {insert  averment  to  the  effect  that  the  col- 
lector, as  such,  was  charged  with  the  duties  qf  supervisor  of  the 
revenue),  which  said  false,  forged  and  counterfeited  official  document 
is  as  follows,  that  is  to  say  {here  insert  the  document  as  altered)^ 
with  intent  to  defraud  one  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Second  count 

{Same  as  first  count,  substituting) :  <<  with  intent  to  defraud  some 


(m)  This  form  was  sustained  by  tlie  District  Court  for  the  Southern  District  of  New 
York,  and  was  held  bad  in  the  Circuit  Court,  for  want  of  an  averment  that  the  collector 
had  been  chars^ed  with  the  duties  of  supervisor  of  the  revenue;  see  Schruyer's  case.  New 
York,  ]847.  By  making  the  necessary  averment,  in  conformity  with  the  act  of  con^^ress, 
the  form  in  the  text  will  probably  be  found  correct 


Digitized  by  LjOOQIC 


FOROBR7.  157 

person  or  persons  to  the  jurors  aforesaid  unknown/' ybr  <<  with  intent 
to  defraud  one  /') 

Third  count     Causing  and  procuring  forgen/y  4*^. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  late  of  the  City  and  County  of  New  York,  in  the  circuit 

and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  with  force 

and  arms,  at  the  City  of  New  York,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  feloniously  did  falsely 
make,  forge  and  counterfeit,  and  cause  and  procure  to  be  falsely 
made,  forged  and  counterfeited,  and  willingly  aid  and  assist  in  falsely 
making,  forging  and  counterfeiting  a  certain  official  document,  granted 
by  a  collector  of  customs  by  virtue  of  his  office  {insert  here  averment 
in  bracketSj  as  in  last  count)^  to  wit,  an  official  document  granted 
by  the  collector  of  the  customs  for  the  Port  and  District  of  the  City 
of  New  York,  which  said  false,  forged  and  counterfeited  official  docu- 
ment is  as  follows,  that  is  to  say  {as  in  first  and  second  counts  men- 
tioned)^ with  intent  to  defraud  one  against^  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Fourth  count. 

{Same  as  third  count 9  substituting) :  <<  with  intent  to  deflraud  some 
person  or  persons  to  the  said  jurors  unknown,"  fi^  <<  with  intent  to 
defraud  one  ." 

Fifth  count    Altering,  ^c. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  late  of  the  City  and  County  of  New  York,  in  the 
circuit  and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  with 
force  and  arms,  at  the  City  of  New  York,  in  the  circuit  and  district 
aforesaid,  and  within  the  jurisdiction  of  this  court,  feloniously  did 
falsely  alter  a  certain  official  document  granted  by  a  collector  of  the 
customs  by  virtue  of  his  office,  to  wit,  a  certain  official  document 
granted  by  the  collector  of  the  customs  for  the  Port  and  District  of 
the  City  of  New  York  {insert  here  averment  in  brackets,  as  b^ore), 
which  said  falsely  altered  official  document  is  in  the  words  following, 
that  is  to  say  {here  repeat  the  document  as  alteredy  word  for  word\ 
with  intent  to  defraua  the  United  States  of  America,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Sixth  count 

{Same  as  fifth  county  substituting) :  <<  with  intent  to  defraud  one 
y^^for  "with  intent  to  defraud  the  United  States  of  America.'* 

Seventh  count 

{Same  as  sixth  count,  substituting) :  "  with  intent  to  defraud  some 
person  or  persons  to  the  jurors  aforesaid  as  yet  unknown," ybr  "  with 
intent  to  defraud  one  ." 

Eighth  count    Altering,  ^c,  averring  specially  the  alteraitons. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  late  of  the  City  and  County  of  New  York,  in  the  cir- 
cuit and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  having 
in  his  possession  a  certain  official  document  granted  by  a  collector  of 
the  customs,  by  virtue  of  his  office,  {insert  averment  in  brackets  in 
first  count),  to  wit,  an  official  document  granted  by  the  collector  of 
the  customs  for  the  Port  and  District  of  the  City  of  New  York,  which 
14 
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said  official  docnment  granted  as  aforesaid,  was  when  so  granted,  in 
the  words  and  figures  following,  that  is  to  say,  {here  insert  complete 
copy  qf  original  document^  b^ore  any  'alterations  were  made  in  ii)^ 
he  the  said  then  and  there,  that  is  to  say ,  on,  &c.,  with  force  and 

arms,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  feloniously  did 
falsely  alter  the  said  official  document,  by  then  and  there  fidsely  al- 
tering the  figure  before  written,  in  the  number  in  the 
said  official  document,  and  by  falsely  altering  the  figure  before 
written  in  in  the  said  official  document,  and  by  then  and  there 
falsely  making,  forging  and  counterfeiting  upon  the  said  official  docu- 
ment in  the  place  of  the  said  figure  before  written  in  the  said 
number  in  the  said  official  document,  the  figure  and  by 
then  and  there  falsely  altering  in  the  place  of  the  said  figure  in 
before  written  in  said  in  the  said  official  document  the 
figure  by  reason  and  by  means  of  which  said  false  alteration 
of  the  said  figure  and  of  the  said  figure  and  of  falsely 
making,  forging  and  counterfeiting  upon  the  place  of  the  said  figure 

the  figure  and  upon  the  place  of  the  said  figure 

the  figure  the  said  number        •      before  written  in  the  said 

official  document  did  become,  import  and  signify  and  the  said 

before  written  in  the  said  official  document,  did  become,  im- 
port and  signify  (or  otherwise^  according  to  the  peculiarities 
of  the  document),  which  said  fiilsely  altered  official  document  is  in 
the  words  and  figures  following,  that  is  to  say,  {here  insert  the  docu- 
ment as  altered)^  with  intent  to  defraud  one  against,  &c.,  and 
against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Ninth  count     Same  in  another  sliape. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  late  of  Uie  City  and  County  of  New  York,  in  the 
circuit  and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  having 
in  his  possession  a  certain  official  document  granted  by  a  collector  of 
the  customs  by  virtue  of  his  office,  to  wit,  an  official  docnment  grant- 
ed by  the  collector  of  the  customs  for  the  Port  and  District  of  the 
City  of  New  York,  {insert  here  averment  in  brackets  in  first  count), 
which  said  official  document,  granted  as  aforesaid,  was  when  so 
granted  in  the  words  and  figures  following,  that  is  to  say,  {insert 
document  as  in  eighth  count),  he  the  said  then  and  there,  that 
is  to  say,  on,  &c.,  aforesaid,  with  force  and  arms,  at  the  City  of  New 
York,  in  the  circuit  and  district  aforesaid,  and  within  the  jurisdiction 
of  this  court,  feloniously  did  falsely  alter  the  said  official  document 
by  then  and  there  falsely  altering,  &c.,  {as  in  eighth  count  specified), 
which  said  falsely  altered  official  document  is  in  the  words  and 
figures  following,  that  is  to  say,  {here  insert  copy  of  document  as 
altered),  with  intent  to  defraud  some  person  or  persons  to  the  jurors 
aforesaid  unknown,  against,  die,  and  against,  dLC.  {Conclude  as  in 
book  1,  chap.  3). 

Tenth  count     Uttering  cert^cate  as  forged. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  late  of  the  City  and  County  of  New  York,  in  the 
circuit  and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  with 
force  and  arms,  at  the  City  of  New  York,  in  the  circuit  and  district 

Digitized  by  VjOOQIC 


roRocRT.  159 

aforesaid,  and  within  the  jurisdiction  of  this  court,  feloniously  did 
pass,  utter  and  publish  a  certain  false,  forged  and  counterfeited  offi- 
cial document,  purporting  to  be  granted  by  a  collector  of  the  customs 
by  virtue  of  his  office,  to  wit,  an  official  document  purporting  to  be 
granted  by  the  collector  of  the  customs  for  the  Port  and  District  of 
the  City  of  New  York,  {insert  here  averment  in  brackets  in  first 
count)j  by  virtue  of  his  office,  which  said  falsely  altered  official  docu- 
ment is  as  follows,  that  is  to  say,  {here  insert  copy  of  document  as 
altered),  with  intent  to  defraud  the  United  States,  he  the  said 
at  the  time  of  his  so  passing,  uttering  and  publishing  the  said  last 
mentioned  falsely  altered  official  document,  then  and  there,  to  wit, 
on.  Ax.,  at  the  said  City  of  New  York,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  well  knowing  such  last 
mentioned  official  document  to  be  falsely  altered  as  aforesaid,  against, 
&c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Eleventh  counL 

(Same  as  tenth  county  substituting):  <<with  intent  to  defraud  one 
i^for  "  with  intent  to  defraud  the  United  States." 

TSoelflh  count 

{Same  as  eleventh  count j  substituting) :  «  with  intent  to  defraud 
some  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown," ybr 
«  with  intent  to  defraud  one  ." 

Thirteenth  count     Uttering  certificate  as  altered. 

And  the  jurors  aforesaid,  on  tneir  oath  aforesaid,  do  further  pre- 
sent, that  late  of  the  City  and  County  of  New  York,  in  the 
circuit  and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  with 
force  and  arms,  at  the  City  of  New  York,  in  the  circuit  and  ^strict 
aforesaid,  and  within  the  jurisdiction  of  this  court,  feloniously  did 
attempt  to  pass,  utter  and  publish  a  certain  falsely  altered  official 
document,  purporting  to  be  granted  by  a  collector  of  the  customs  by 
virtue  of  his  office,  to  wit,  purporting  to  be  an  official  document 
granted  by  the  collector  of  the  customs  for  the  Port  and  District  of 
the  City  of  New  York,  {insert  here  averment  in  brackets  in  first 
count)^  which  said  falsely  altered  official  document  is  as  follows,  that 
IS  to  say,  (here  insert  a  copy  of  the  document  as  altered)^  with  in- 
tent to  defraud  the  United  States  of  America,  he  the  said  at  the 
said  time  of  his  so  passing,  uttering  and  publishing  the  said  last  men- 
tioned falsely  altered  official  document,  then  and  there,  to  wit,  on, 
&c.,  at  the  City  of  New  York,  in  the  circuit  and  district  aforesaid, 
and  within  the  jurisdiction  of  this  court,  well  knowing  such  last  men- 
tioned official  document  to  be  falsely  altered,  against,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap,  3). 

Fourteenth  count. 

{ Same  as  thirteenth  count ,  substituting) :  **  with  intent  to  defraud 
one  9^'fof  "  with  intent  to  defraud  the  United  States  of  Ame- 

rica." 

Fifteenth  count 

{Same  as  fourteenth  count ,  substituting):  "with  intent  to  defraud 
some  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown,"  for 
**  with  intent  to  defraud  one  ." 
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Forging  a  treasury  note. 

Southern  District  of  New  York,  ss.  The  jurors  of  the  United  States 
of  America,  within  and  for  the  circuit  and  district  aforesaid,  on  their 
oath  present,  that  late  of  the  City  and  County  of  New  York,  in 

tiie  circuit  and  district  aforesaid,  heretofore,  to  wit,  on,  &c., 

with  force  and  arms  at  the  City  of  New  York,  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  feloniously  did 
falsely  make,  forge  and  counterfeit  a  certain  treasury  note,  which  said 
false,  forged  and  counterfeit  treasury  note  is  as  follows,  that  is  to  say, 
(here  insert  a  perfect  copy  of  the  note  as  counterfeited)^  on  which 
said  note  was  endorsed  *<  ''  with  intent  to  defraud  the  United 

States  of  America,  against,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chap.  3). 

Second  counL 

(Same  as  first  county  substituting):  ^  with  intent  to  defraud  one 
y'^for  «  with  intent  to  defraud  the  United  States  of  America." 

Third  count 

(Same  as  second  county  substituting) :  ^  with  intent  to  defraud 
some  person  or  persons  to  the  jurors  aforesaid  unknown,  for  ^  with 
intent  to  defraud  one  .'' 

Fourth  count     Causing  and  procuring^  ^c. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  ,  late  of  the  City  and  County  of  New  York,  in  the  circuit 

and  district  aforesaid,  (state  occupation)^  heretofore,  to  wit,  on,  &c., 
with  force  and  arms,  at  the  City  of  New  York,  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  feloniously 
did  falsely  make,  forge  and  counterfeit,  and  cause  and  procure  to  be 
falsely  made,  forged  and  counterfeited,  and  willingly  aid  and  assist  in 
falsely  making,  forging  and  counterfeiting,  a  certain  instrument  for  the 
payment  of  money,  called  a  treasury  note,  which  said  last  mentioned 
false,  forged  and  counterfeited  instrument,  for  the  payment  of  money, 
called  a  treasury  note,  is  as  follows,  (insert  copy  of  note  as  in  pre- 
ceding counts),  on  which  said  note  was  then  and  there  endorsed 
"  P  with  intent  to  defraud  the  United  States  of  America, 

against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1,  chap.  3). 

Fifth  count    Altering^  ^c. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  ,  late  of  the  City  and  County  of  New  York,  in  the  circuit 

and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  having  in  his 

!>ossession  a  certain  treasury  note,  in  the  words,  letters  and  figures 
bllowing,  that  is  to  say  (insert  copy  of  note  as  in  preceding  counts), 
Which  said  note  was  endorsed  <<  ,"  he  the  said  then  and 

there,  that  is  to  say,  on,  &c.,  with  force  and  arms  at  the  City  of  New 
York  in  the  circuit  and  district  aforesaid,  and  within  the  jurisdiction 
of  this  court,  feloniously  did  alter,  forge  and  counterfeit  the  said  trea- 
sury note,  by  then  and  there  falsely  obliterating  and  defacing  the 
figures  (or  otherwise),  before  written  in  in  the  said  trea- 

sury note,  and  by  then  and  there  falsely  making,  forging  and  coun- 
terfeiting upon  the  said  treasury  note,  in  the  place  of  the  said 
before  written  in  in  the  said  treasury  note,  the  by  reason 
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and  by  means  of  which  said  obliterating  and  defacing  of  the  said 
in  the  said  treasury  note,  and  of  falsely  making,  forging  and  counter- 
feiting upon  the  place  of  the  said  in  said  treasury  note,  the 
the  said  before  written  in  -  in  said  treasury  note,  did  be- 
come, import  and  signify  ,  which  said  altered,  forged  and  coun- 
terfeited treasury  note  is  as  follows,  that  is  to  say,  (here  insert  a  com- 
plete copy  of  the  notCy  as  in  preceding  counts)^  on  which  said  note 
was  endorsed  ^  ,''  with  intent  to  defraud  the  United  States  of 
America^  against,  &c.,  and  against,  &o.  (Conclude  cts  in  book  1, 
chap.  3). 

Siaih  count     Passing  nate^  ^. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  ,  late  of  the  City  and  County  of  New  York,  in  the  circuit 

and  district  aforesaid,  ,  heretofore,  to  wit,  on,  &c.,  with  force 

and  arms  at  the  City  of  New  York  in  the  circuit  and  district  afore-  , 
said,  and  within  the  jurisdiction  of  this  court,  feloniously  did  pass, 
utter  and  publish  a  certain  false,  forged  and  counterfeited  treasury 
note,  which  said  false,  forged  and  counterfeited  treasury  note  is  as 
follows,  that  is  to  say,  (here  insert  copy  of  treasury  note  as  in  pre- 
ceding counts)j  on  which  said  note  was  endorsed  ^  ,''  with  in- 
tent to  defraud  the  United  States  of  America,  he  the  said  at 
the  time  of  his  so  passing,  uttering  and  publishing  the  said  last  men- 
tioned false,  forged  and  counterfeited  treasury  note,  then  and  there, 
to  wit,  on,  &c.,  at  the  said  City  of  New  York  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  well  knowing 
such  last  mentioned  treasury  note,  to  be  false,  forged  and  counterfeit- 
ed, against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1,  chap.  3.) 

Seventh  count 

(Same  as  sixth  county  substituting) :  <<  with  intent  to  defraud  one 
9*^  far  "  with  intent  to  defraud  the  United  States  of  America.*' 

Eighth  ccunt    Same  as  sixths  in  another  shape. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  ,  late  of  the  City  and  County  of  New  York,  in  the  circuit 

and  district  aforesaid,  heretofore,  to  wit,  on,  &c.,  with  force  and 

arms  at  the  City  of  New  York,  in  the  circuit  and  district  aforesaid, 
and  within  the  jurisdiction  of  this  court,  feloniously  did  pass,  utter 
and  publish  a  certain  false,  forged  and  counterfeited  treasury  note  of 
which  the  purport  is  as  follows,  that  is  to  say,  (here  insert  a  correct 
and  complete  copy  of  the  treasury  note  as  counterfeited)^  which  said 
note  was  then  and  there  endorsed,  <<  ,"  with  intent  to  defraud 

some  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown,  he 
the  said  at  the  time  of  his  so  passing,  uttering  and  publishing 

the  said  last  mentioned  false,  forged  and  counterfeited  treasmy  note, 
then  and  there,  to  wit,  on,  &c.,  at  the  said  City  of  New  York,  in  the 
circuit  and  district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
well  knowing  such  last  mentioned  treasury  note  to  be  false,  forged 
and  counterfeited,  against,  &c.,  and  against,  &c.  (Conclude  as  in  book 
1,  chap.  3). 

Last  ccunt 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  the  Southern  District  of  New  York  in  the  Second  Circuit, 
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is  the  circuit  and  district  in  which  the  said  was  first  appre- 

hended for  the  said  offence.(mm) 

Feloniously  altering  a  bank  nole.{n) 

That  A.  B.,  &C.9  on,  &c.,  at,  &c.,  having  in  his  possession  a  bank  note, 
whose  tenor  follows,  that  is  to  say,  {set  out  the  noie)y  feloniously  did 
alter  the  said  bank  note  by  then  and  there  falsely  obliterating  and  de- 
facing the  letters  een  before  printed  in  the  word  fflttn  in  the  said 
bank  note,  and  also  the  letters  een  before  printed  in  the  word,/f/*/een, 
in  white  letters,  on  a  black  ground  underneath  the  said  bank  note, 
and  by  then  and  there  falsely  making,  forging  and  counterfeiting  upon 
the  said  bank  note,  in  the  place  of  the  first  mentioned  letters  een  be- 
fore printed  in  the  word  Jifteen  in  the  said  baDk  note,  the  letter  y ; 
and  also  by  then  and  there  falsely  making,  forging  and  counterfeiting 
upon  the  said  bank  note,  in  the  place  of  the  said  letters  een,  before  print- 
ed in  the  vrotA  fifteen  in  white  letters  on  black  ground  underneath  the 
said  bank  note,  another  letter  y^  by  reason  and  means  of  which  said 
obliterating  and  defacing  the  letters  een^  before  printed  in  the  said 
word  fifteen  in  the  said  bank  note,  and  also  the  letters  >en,  being  be- 
fore printed  in  the  said  ^otAfifteen^  in  white  lettei-s  on  a  black  ground 
underneath  the  said  bank  note,' and  of  wisely  making,  forging  and 
counterfeiting  upon  the  place  of  the  said  letters  een^  before  printed  in 
the  word  y^ccn,  in  the  said  bank  note  the  letter  y ;  the  letters  y?/?, 
so  remaining  of  the  said  ^oxA  fifteen  before  printed  in  the  said  bank 
note,  with  the  said  first  mentioned  letter  y,so  falsely  made,  forged  and 
counterfeited  as  aforesaid,  did  become,  import  and  signify  J?//y ;  and 
the  letters ,/J/J?,  so  remaining  of  the  said  fifteen  before  printed  in  white 
letters  on  a  black  ground  underneath  the  said  last  mentioned  bank 
note,  with  the  said  other  y,  so  &lsely  made,  forged  and  counterfeited 
as  aforesaid,  did  become,  import  and  signify ^/y,  which  said  altered 
bank  note  is  in  the  words,  letters  and  figures  following,  that  is  to  say, 
(set  out  the  note  as  altered)^  with  intent  to  defraud,  &c.(o) 

Having  in  possession  forged  bank  notes  mthout  lawful  excuse^  know- 
ing  the  same  to  bejorged.{oo) 

That  defendant  feloniously,  knowingly  and  wittingly,  and  without 
lawful  excuse,  had  in  his  possession  and  custody  divers  forged  and 
counterfeited  bank  notes,  that  is  to  say,  one  forged  and  counterfeited 
bank  note,  the  tenor  of  which  said  forged  and  counterfeited  bank 
note  is  as  follows,  that  is  to  say,  {here  the  note  is  set  out),  and  one 
other  forged  and  counterfeited  bank  note,  the  tenor  of  which  said  last 
mentioned  forged  and  counterfeited  bank  note  is  as  follows,  that  is  to 
say,  {here  the  other  note  is  set  out)^  hie  the  said  A.  B.  then  and  there, 

<mm)  See  ante,  p.  17,  97, 133.  («)  Stark.  C.  P.  458. 

(o)  Allege  in  one  count  an  intention  to  defrand  the  goveraor  and  company  of  the  Bank 
of  England ;  in  another,  an  intention  to  defraud  the  person  to  whom  it  ii  paid,  &.c ;  add 
other  count  alleginff  the  forgery  of  the  bank  note  aa  altered,  and  for  altering  with  intent  to 
defraud,  dbc.    Sea  K>rm,  anie^  p.  156-7. 

(eo)  Stark,  a  P.  454. 
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to  wit,  on,  &c.y  at^  6ce.,  well  knowing  the  same  notes  to  be  forged  and 
counterfeited,  against,  &£.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Second  count 

Feloniously,  knowingly,  wittingly  and  without  lawful  excuse,  had 
in  his  possession  and  custody,  a  certain  other  forged  and  counterfeited 
bank  note,  the  tenor  of  which  said  last  mentioned  forged  and  coun- 
terfeited bank  note  is  as  fblloweth,  that  is  to  say,  {the  first  note  in 
the  preceding  count  is  here  set  out  again)j  he  the  said  A.  B.  then 
and  there,  to  wit,  on,  &c.,  at,  &c.,  well  knowing  the  same  last  men- 
tioned note  to  be  forged  and  counterfeited,  against,  &c.,  and  against, 
&c     {Conclude  as  in  book  1,  chap,  3). 

For  being  possessed  of  ten  counterfeit  bank  biBs  at  the  same  time,  with 
intent  to  pass  the  same,  in  MassachuseUs,{p) 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.^  of,  &c.,  at, 
&c.,  had  in  his  custody  and  possession  {at  the  same  time  more 
than),{q)  ten  false,  forged  and  counterfeit  bank  bills,  purporting  to  be 
bank  bills,  payable  to  the  bearers  thereof,  and  to  be  signed  in  behalf 
of  the  President,  Directors  and  Company  of  the  (Boston)  Bank,  the 
same  being  a  corporation  by  law,  licensed  and  authorized  as^a  bank 
within  that  commonwealth,  which  said  bank  bills  are  of  the  purport 
and  effect  following,  to  wit,  one  of  said  bank  bills  being  of  the  follow- 
ing purport  and  effect,  to  wit,(r)  {here  you  must  insert  a  true  copy 
of  all  and  each  of  the  ten  bills;  after  inserting  a  true  copy  of  the 
first,  go  on  to  say,  one  other  of  said  bills  being  of  the  following 
purport  and  effect,  and  so  on  with  the  whole  of  them) ;  and  that  he 
the  said  A.  B.  did  then  and  there  willingly  aid  and  assist  in  rendering 
current  as  true,  each  of  the  false,  forged  and  counterfeit  bank  bills 
aforesaid,  knowing  them  and  each  of  them  to  be  false,  forged  and 
counterfeit  as  aforesaid,  with  intent  to  utter  and  pass  the  same,  and 
thereby  to  injure  and  defraud  the  President,  Directors  and  Company 
of  the  said  (Boston)  Bank;  against,  &c.,  and  contrary,  (Slc.  {Con- 
clude as  in  book  1,  chap.  3). 

• 
Uttering  and  passing  a  counterfeit  bank  MB,  under  s.  4  c.  96  of  Revised 
Statutes  of  Verm(mL{s) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  wittingly,  deceitfully  and  unlaw- 
fully did  utter,  pass  and  give  in  payment  to  one  E.  W.  F.,  of  Mendon, 

if)  Davb'  Piec.  197. 

(a)  Tbii  averment,  which  in  Mr.  Davii'  form  is  omitted,  is  made  essential  by  Edwards 
9.  Com.,  19  Pick.  124. 

Where  the  indictment  charges  the  defendant,  under  Rev.  Stat.  c.  127,  s.  5,  and  in  the 
words  of  the  text,  with  having  **  more  than,  &c.,"  forged  notes,  &c.,  it  would  seem  that  a 
conviction  ma^  be  sustained  on  evidence  of  bis  having  in  possession  one  forged  note,  &.c., 
and  sentence  imposed  under  Rev.  Stat  c.  127,  s.  8. 

(r)  See  Brown  v.  Com.,  8  Mass.  R.  59;  Com.  e.  Houghton,  i6. 107. 

(s)  State  o*  Wilkins,  17  Verm,  151.  On  this  indictment,  on  a  demurrer  in  the  County 
Coort,  there  was  a  judgment  for  the  state,  and  in  this  shape  the  case  went  up  to  the  Su- 
preme  Court. 

**  The  demurrant  insists  (said  Burnet  J^  in  delivering  the  opinion  of  that  case),  that  the 
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in  the  State  of  Vermont,  one  eertain  false,  forged  and  counterfeited 
bank  note,  which  said  note  was  made  in  imitation  of,  and  did  then 

in<fictment  is  bad  for  mmdry  reasoni.  It  is  t&id,  that  there  is  no  aUe|^tion  in  it  of  the 
exieCence  of  the  bnnk.  If  this  was  eo,  the  objection  would  have  been  well  taken*  The 
aileffation  ia,  that  the  respondent  did  paaa,  dcc^  one  oertain  false,  fbrfed  and  eounterfeit 
kmvi  lute,  which  said  note  was  made  in  tmitalten  of;  and  did  pmrfort  to  be,  a  bmnk  nsfe, 
issued  by  the  President,  Directors  and  Company  of  the  Bank  of  Cumberland,  iry^  and  under 
the  authority  of  the  Wislature  of  the  State  of  Maine,  one  of  the  United  States  of  America. 
The  sUtaie  of  1818,  Blade's  ed.  361,  prorides,  that,  if  any  person  shall  counterfeit,  dtc, 
any  Ml  or  note,  issued  by  the  President,  Directors  and  Companjr  of  the  Bank  of  the  United 
States,  or  by  the  directors  of  any  other  bank,  fty  or  under  the  leffislatore  of  any  of  the  United 
Sutes  of  America,  he  shall,  on  conviction,  be  confined.  See,  In  the  Rev.  Stat  p.  434,  the 
form  of  the  expression  is  somewhat  changed,  and  prohibits  the  connterfeiting  any  bank 
biU  or  prwHUwry  note,  issued  by  any  banking  company,  ineorporaUd  by  the  congress  of 
tiie  United  States,  or  by  the  legislature  of  any  state  or  territory  of  the  United  States.  No 
doubt,  under  the  Revised  Statutes,  the  bank  must  be  an  incorporated  institution,  and  it 
must,  in  subetance,  be  so  alleged  in  the  indictment.  So  1  conceive,  that,  under  the  statute 
of  1818,  the  bill  must  have  wen  counterieitfd  upon  an  incorporated  institution,  and  that 
the  Revised  Statutes  were  not  designed  to  introduce  any  new  rule.  The  ezpresuons,  a 
baiUc  note,  or  InU,  issued  6y  and  under  the  authority  of  the  legislature  of  one  of  the  United 
States  of  America,  imply,  by  necessary  implication,  that  it  was  issued  by  an  incorporated 
institution,  and  consequently  such  an  averment  in  an  indictment  must  be  held  sufficient. 
This  indictment  is  conformable  to  the  precedent  fhrnisbed  by  Judge  Aikens,  in  his  book 
of  forms,  as  applicable  to  the  statute  of  1818,  and  which,  I  believe,  was  introduced  into 
g^eoerai  use.  If  tlie  Revised  Statutes  introduced,  in  this  particular,  no  new  rule  of  law, 
then  an  indictment  under  the  old  statute  would  be  good  under  the  Revised  Statutes. 

**  It  is  said,  that,  as  the  indictment  charges  the  ofience  to  consist  in  uttering  and  giving 
in  payment  a  oertain  counterfeit  bank  note,  and  as  the  statute  creating  the  offence  makes 
it  to  consist  in  uttering  and  giving  in  payment  any  counterfeit  baii  bill  or  pmmiBmny 
note,  the  offence  in  the  statute  is  not  well  described  in  the  indictment  The  words  of  tbe 
sutute,  in  the  description  of  the  subject  matter  of  the  ofienoe,  most  be  substantiaUy  follow- 
ed, it  is  true,  and  the  offence  be  brought  within  all  the  material  words  of  it  We  think 
that  the  words  bank  bill  or  promieeory  note,  as  used  in  the  statute,  are  eynonymouo.  The 
words  used  in  the  indictment,  bank  Tuae,  are  also  synonymous  with  bank  bUL  Bank  note, 
bank  bill  and  promissory  note,  issued  by  the  directors  of  a  bank  incorporated  by  and  under 
tlie  legislature  of  thb  state,  mean  the  same  things.  The  expression,  bank  bill  or  promissory 
note,  in  the  statute,  is  an  evident  tautology ;  and  had  the  term,  or  bank  note,  been  also 
added,  it  would,  none  the  less,  have  been  a  tautology.  See  Brown  e.  Com.,  8  Mass.  59, 
and  also  Com.  e.  Carey,  3  Pick.  47. 

**  It  is  further  objected  to  this  indictment,  that  it  is  not  alleged  that  the  bill  was  passed 
as  a  true  bilL  In  an  indictment  upon  a  penal  statute  the  prosecutor  must  set  forth  every 
fact  that  is  necessary  to  bring  the  case  within  the  statute.  The  indictment  in  this  case 
has  four  counts ;  the  1st  and  3d  are  for  utterinf,  paeeinf  and  giving  in  payment.  The 
2d  and  4th  are  for  having  in  possession  counterfeit  bills  with  an  intention  ^  uUer,  paoe  and 
gioe  in  payment.  The  statute  of  15  Geo.  IL  provided,  that,  if  a  person  should  utter,  or 
tender  in  payment,  any  false  or  counterfi^it  money,  knowing  the  same  to  be  false  or  coon- 
terfeit,  he  should,  on  conviction,  be  subject  to  certain  penalties.  In  the  case  of  the  King  e. 
Franks,  3  Leach  C.  L.  644,  the  indictment  charged  the  respondent  simply  with  uttering  a 
piece  of  f aloe  and  eounteffeit  money ;  and  it  was  held  that  the  offsnoe  was  eomplele,  even 
tfaousrh  it  was  uttered  as  base  ooin.  In  that  case  the  indictment  did  not  state  the  uttering 
to  have  been  in  payment,  as  and  for  a  piece  of  good  money ;  and  if  it  had,  the  evidence  in 
the  case  would  have  rebutted  the  ohar^.  It  was  considered,  in  that  case,  that,  as  the 
statute  was  in  the  disjunctive,  the  uttertng  and  tendering  in  payment  constituted  two  in- 
dependent  and  distinct  acts.  So  I  think  our  statute,  providing  against  uttering,  paeoing, 
or  giving  in  navment  any  fklse  and  counterfeit  bill,  makes  the  acts  distinct  and  in- 
dependent, and  that  either  the  uttering,  paooing  or  giving  in  payment,  would  constitute 
an  offence  ajrainst  the  statute,  provided  tne  respondoit  had  a  knowledge  that  the  money 
was  oounterreit 

**  Whether,  if  this  had  been  an  indictment  simply  upon  the  last  elaose,  that  is,  for  ffiving 
in  payment  a  false  and  counterfeit  bank  bill,  it  would  have  been  necessary  to  have  uleged 
that  it  was  given  in  payment,  a$  and  for  a  true  bill,  it  is  not  now  necessurv  to  decide.  In 
the  case  StiSe  e.  RandaJ,  3  Aik.  89,  we  have  the  form  of  an  indictment  like  the  present, 
utider  tbe  statute  af  1818;  and  it  was  held  sufficient.  Neither  in  that  statute,  nor  in  tbe 
Revised  Statutes,  is  it  made  a  part  of  tbe  description  of  the  offence,  thul  the  counterfeit 
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and  there  purport  to  be,  a  bank  note  for  the  sum  of  five  dollars,  issued 
by  the  President,  Directors  and  Company  of  the  Bank  of  Cumber- 
land, by  and  under  the  authority  of  the  legislature  of  the  State  of 
Maine,  one  of  the  United  States  of  America,  made  payable  to  S.  B., 
or  bearer,  on  demand,  numbered  two  hundred  and  seventy-four,  and 
dated  the  first  day  of  September,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  thirty-five,  with  the  name  of  S.  E.  C.  thereto 
subscribed  as  president  of  said  bank,  and  the  name  of  C.  C.  T.,  coun- 
tersigned thereon  as  cashier  of  said  bank,  and  was  in  the  words  and 
figures  following,  that  is  to  say: 

*<  The  State  No.  974  of  Maine. 

**The  President,  Directors  and  Company  of  the  Bank  of  Cumber- 
land promise  to  pay  Five  Dollars  to  S.  B.,  or  bearer,  on  demand. 

Portland,  1st  Sept.  1835. 
«  C.  C.  T.,  Cash'r.  S.  E.  C,  Preset.*' 

He,  the  said  W.,  then  and  there  well  knowing  the  said  note  to  be 
false,  forged  and  counterfeited  as  aforesaid,  with  intent  to  defraud  the 
said  E.  W.  F.,  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Uttering  a  forged  vote  purporting  to  be  issued  by  a  bank  in  another 
statCj  under  the  Vermont  statute. 

That  J.  S.,  of,  &c.,  in  said  County  of  Windsor,  on,  &c.,  with  force 
and  arms,  at,  &c.,  wittingly,  falsely,  deceitfully  and  unlawfully  did 
utter,  pass  and  give  in  payment  to  one  A.  L.,  of,  &c.,  one  certain 
false,  forged  and  counterfeit  bank  note,  which  said  note  was  made  in 
imitation  of,  and 'did  then  and  there  purport  to  be  a  bank  note  for  the 
sum  of  two  dollars,  issued  by  the  President,  Directors  and  Company 
of  the  Sufiblk  Bank,  a  banking  company  incorporated  by  and  exist- 
ing under  the  authority  of  the  legislature  of  the  State  of  Massachu- 
setts,  one  of  the  United  States,  made  payable  to  E.  C,  or  bearer,  on 
demand,  numbered  one  thousand  four  hundred  and  ninety-one,  and 
dated  Boston,  May  third,  one  thousand  eight  hundred  and  forty-three, 
with  the  name  of  H.  B.  S.  thereto  subscribed  as  president  of  said 
bank,  and  the  name  of  J.  V.  B.  countersigned  thereon  as  ^^ashier  of 
said  bank,  and  was  in  the  words  and  figures  following,  that  is  to  say, 

bin  shall  have  been  uttered^  pa$9ed  or  men  in  payment,  n$  and  for  a  true  htU;  and  it  ia 
unneoenary  for  us  to  decide  what  would  have  been  neoeasary,  if  this  had  been  a  part  of  the 
description  of  the  offence.  The  offence  of  disposingr  and  puttingr  away  forced  bank  notes 
was  held  to  be  oomplele,  though  the  person,  to  whom  they  were  disposed  o^  was  an  agent 
ibr  the  bank  to  detect  uiterere,  and  applied  to  the  prisoner  to  purchase  forged  bank  notes, 
and  had  them  delivered  to  him  as  forged  notes,  £bit  the  purpose  of  disposing  of  them ;  R.  dc 
R.  154. 

*  It  is  said,  also,  that  the  indictment  is  bad,  because  there  is  a  repugnancy  between  the 
furpsrt  and  tejisr  of  the  bill,  as  alleged  in  the  indietment.  We  think  there  is  no  ground 
ibr  this  objection.  The  indictment  set  forth  the  counterfeit  bills  in  their  words  and  figures, 
as  it  was  proper  it  should  do ;  and  the  allegation,  that  the  bill,  charged  to  be  forged  in  each 
oount,  was  made  in  tmtlalion  of,  and  did  purport  to  be,  a  bank  note,  issued  by  tne  Bank  of 
Cumberland,  is  nothing  more  than  an  allegation  that  the  bill  was  a  fiction,  and  it  is  no 
attempt  to  set  forth  the  forged  bill  according  to  it$  nurport.  It  may  be  true,  that,  where 
the  pleader  first  sets  out  the  bill  according  to  what  he  claims  to  be  the  legal  purport^  and 
afterwards  sets  it  out  according  to  its  tefior,  and  there  is  a  repugnancy,  it  may  be  fatal ; 
but  that  principle  does  not  apply  to  this  indictment 

**  The  result  to  which  the  court  have  come,  is  that  tljc  indictment  is  sufficient** 
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(here  sei  forth  the  noie)^  be  the  said  J.  S.  well  knowing,  then  and 
there,  the  said  note  to  be  false,  forged  and  counterfeited  as  aforesaid, 
with  intent  to  defraud  the  said  A.  L.,  contrary,  &c.,  and  against,  &c. 
(Conclude  its  in  book  1,  chap.  3). 

Having  in  poiiessionfm-ged  noU  of  United  States  Bankf  under  the  Ver* 
mont  statiUe,{t) 

That  W.  R.,  late  of  Franklin,  in  the  County  of  Franklin  aforesaid, 
heretofore,  that  is  to  say,  on,  &c.,  with  force  and  arms,  at  Franklin 
aforesaid,  in  the  County  of  Franklin  aforesaid,  feloniously  and  unlaw- 
fully did  have  in  his  possession,  with  an  intention  to  utter,  pass  and 
give  in  payment,  one  certain  false,  forged  and  counterfeited  bank 
note,  which  said  note  was  made  in  imitation  of,  and  did  then  and 
there  purport  to  be,  a  bank  note  for  the  sum  of  ten  dollars,  issued  by 
the  President,  Directors  and  Company  of  the  Bank  of  United  States, 
made  payable  at  their  office  of  discount  and  deposit  in  Charleston,  to 
J.  J.,  president  thereof,  or  to  the  bearer,  on  demand,  numbered  three 
thousand  and  fourteen,  and  dated  at  Philadelphia  the  twentieth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-three,  with  the  name  of  L.  C.  thereto  subscribed,  as  president 
of  said  bank,  and  the  name  of  T.  W.  countersigned  thereon  as  cashier 
of  said  bank,  and  was  in  the  words  and  figures  following,  that  is  to 
say,  (here  the  bill  was  set  forth  verbatim).  He  the  said  W.  R.  then 
and  there  well  knowing  the  said  note  to  be  false,  forged  and  counter* 
feited  as  aforesaid,  contrary,  &c.,  and  against,  &c.  (Conclude  as  in 
book  I,  chap.  3). 

Forgery^  ^c.^  in  New  YorJu    Having  in  possession  a  forged  note  of  a 
corpor<ition,(u) 

That  A-  B.,  late  of  the  Ward  of  the  City  of  New  York,  in 

the  County  of  New  York  aforesaid,  on,  &c.,  with  force  and  arms,  at 
the  Ward  of  the  City  of  New  York,  in  the  County  of  New 

York  aforesaid,  feloniously  had  in  custody  and  possession,  and 

did  receive  from  some  person  or  persons  to  the  jurors  aforesaid  un- 
known, a  certain  forged  and  counterfeited  negotiable  promis- 
sory note,  for  the  payment  of  money,  commonly  called  a  bank  note, 
purporting  to  have  been'  issued  by  a  certain  corporation  or  company 
called  (setting  out  the  name)j  duly  authorized  for  that  purpose  by 
the  laws  of,  &c.,  which  said  last  mentioned  false,  forged,  &c«,  and 
counterfeited  negotiable  promissory  note  for  the  payment  of  money, 
is  as  follows,  that  is  to  say,  (setting  out  the  note)^  with  intention  to 

(0  State  V.  Randal,  3  Aik.  89.  ••  In  this  cue  it  wai  hold  that  the  ofienoe  of  ooaoter. 
felting  bills  of  the  Bank  of  the  United  States,  of  passing,  and  of  knowingly  havingr  in  pos- 
session  such  counterfeits,  with  intent  to  pass  them,  are  cogniiable  by  Uie  courte  of  this 
stete,  under  the  statute  of  this  stete  agrainst  oounterifeitin;,  notwithstending  the  congress 
of  the  United  States,  in  virtue  of  the  eighth  section  of  the  first  article  of  the  constitution, 
have  legislated  on  the  subject,  and  given  to  the  courte  of  the  United  States  Jurisdiction  of 
the  same  oflenoes. 

**  The  jurisdiction  of  the  United  States  courte  under  the  acto  of  congress,  and  of  the  courte 
of  this  state,  under  the  statute  of  Vermont,  over  those  offences,  are  concurrent  within  Uiis 
state.** 

^^)  This  is  the  ordinary  Uank  in  use  in  the  City  of  New  York. 
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Utter  and  paas  the  same  as  true,  and  to  permit,  caose  and  procure  the 
same  to  t>e  so  uttered  and  passed,  with  the  intent  to  injure  and  de* 
fraud  one  {setting  out  the  party),  and  divers  other  persons  to 

the  jurors  aforesaid  unknown,  he  the  said  then  and  there 

well  knowing  the  said  last  mentioned  false,  forged  and  coun^ 

terfeited  promissory  note,  for  the  payment  of  money,  to  be  false, 
forged,  and  counterfeited  as  aforesaid,  against,  &c.,  and  against, 

&C.     {Conclude  as  in  book  1,  chap.  3). 

Second  count    Uttering  the  same. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent^  that  the  said  A.  B.,  &c.,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  with  force  and  arms,  at  the  ward,  city  and  county 
aforesaid,  feloniously  and  falsely  did  utter  and  publish  as  true,  with 
intent  to  injure  and  defraud  the  said  C.  D.,  &c.,  and  dirers  other  per- 
sons to  the  jurors  aforesaid  unknown,  a  certain  other  false,  forged, 
and  counterfeited  negotiable  promissory  note  for  the  payment 
of  money,  commonly  called  a  bank  note,  purporting  to  have  been 
issued  by  a  certain  corporation  or  company  called  [giving  ruzme), 
duly  anthorifed  for  that  purpose  by  the  laws  of  which  said  last 

mentioned  false,  forged,  and  counterfeited  negotiable  promis- 

sory note  for  the  payment  of  money  is  as  follows,  that  is  to  say,  {set- 
ting  forth  note  as  above),  the  said  A.  B.,  at  the  same  time  so 

uttered  and  published  the  said  last  mentioned  false,  forged,  and 

counterfeited  negotiable  promissory  note  for  the  payment  of  money 
as  aforesaid,  then  and  there  well  knowing  the  same  to  be  false,  forged, 
and  counterfeited,  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Forging  an  instrument  fur  payment  of  money  under  the  New  York  sta- 
tule.{v) 

That  A.  B.,  late  of  the  Ward  of  the  City  of  New  York,  in 

the  County  of  New  York  aforesaid,  &c.,  on,  &c.,  with  force  and  arms, 
at  the  Ward,  City  and  County  of  New  York  aforesaid,  feloniously 
did  falsely  make,  forge  and  counterfeit,  and  cause  and  procure  to  be 
falsely  made,  forged  and  counterfeited,  and  willingly  act  and  assist 
in  the  false  making,  forging,  and  counterfeiting  a  certain 

for  payment  of  money  which  said  false,  forged  and  counter- 

feited for  payment  of  money  is  as  follows,  that  is  to  say,  (set- 

ting forth  the  instrument),  with  intent  to  injure  and  defraud  {set- 
ting forth  the  persons  to  be  d^rauded),  and  divers  other  persons  to 
the  jurors  aforesaid  unknown,  against,  &c.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  chap.  3). 

Second  count     Uttering  the  same. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  A.  R,  &a,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  with  force  and  arms,  at  the  ward,  city  and  county 
aforesaid,  feloniously  and  falsely  did  utter  and  publish  as  true,  with 
intent  to  injure  and  defraud  the  said  C.  D.,  &c.,  and  divers  other  per- 

(«)  This  is  the  ordinary  blank  in  um  in  the  City  of  New  York. 
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sons  to  the  jurors  aforesaid  unknown,  a  certain  false  forged  and  coun- 
terfeited for  payment  of  money,  which  said  last  mentioned 
false,  forged,  and  counterfeited  for  payment  of  money,  is 
as  follows,  that  is  to  say,  {setting  forth  instrument  as  above),  the 
said  A.  B.,  &c.,  at  the  said  time  he  so  uttered  and  published  the  said 
last  mentioned  false,  forged,  and  counterfeited  for  pay- 
ment of  money  as  aforesaid,  then  and  there  well  knowing  the  same 
to  be  false,  forged  and  counterfeited,  against,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Havitig  in  possession  forged  notes^  ^c.j  with  intent  to  defraud^  under 
the  New  York  siatute.{w) 

That,  &c.,  on,  &c.,  at,  &c.,  feloniously  had  in  his  custody  and  pos- 
session, and  did  receive  from  some  person  or  persons  to  the  jurors 
aforesaid  unknown,  a  certain  false,  forged  and  counterfeited  nego- 
tiable promissory  note  for  the  payment  of  money,  commonly  called  a 
bank  note,  purporting  to  have  been  issued  by  a  certain  corporation 
or  company  called  the  Morris  Canal  and  Banking  Company,  duly 
authorized  for  that  purpose  by  the  laws  of  the  State  of  New  Jersey, 
which  said  last  mentioned  false,  forged  and  counterfeited  negotiable 
promissory  note  for  the  payment  of  money  is  as  follows,  {setting 
forth  note  verbatim  et  literatim),  with  intention  to  utter  and  pass 
the  same  to  be  true,  and  to  permit,  cause  and  procure  the  same  to  be 
so  uttered  and  passed,  with  the  intent  to  injure  and  defraud  said 
Morris  Canal  and  Banking  Company,  &c. ;  he  the  said  S.  D.  then  and 
there  well  knowing  the  said  note  to  be  false,  forged  and  counterfeited, 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Forgery  of  a  note  of  a  bank  incorporated  in  Pennsylvania^  under  the 
Pennsylvania  statute.{x) 

That  A.  B.,  lat€  of  said  county,  on,  &c.,  at  the  county  aforesaid, 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms,  felo- 
niously did  falsely  make,  forge  and  counterfeit,  and  cause  and  pro- 
cure to  be  falsely  made,  forged  and  counterfeited,  a  certain  note  in 
imitation  of,  and  purporting  to  be,  a  note  issued  by  the  order  of  the 
president,  directors  and  company  of  {setting  out  the  name  of  the 
bank),  for  the  sum  of  dollars,  purporting  to  be  signed  by 

president  and  cashier,  payable  to  or  bearer  on  demand, 

dated  one  thousand  eight  hundred  and  the  said 

bank,  then  and  there  being  a  bank  within  this  commonwealth,  incor- 
porated in  pursuance  of  an  act  of  the  general  assembly,  which  said 
falsely  made,  forged  and  counterfeited  note,  partly  written  and  partly 
printed,  is  in  the  words  and  figures  following  {setting  out  the  note), 
with  intent  to  defraud  the  said  bank,  contrary,  &c.,  and  against,  &c. 
^Conclude  as  in  book  I,  chap,  3). 

(10)  People  V.  Dayis,  2]  Wend.  309. 

(«)  For  forging  the  notes  of  a  foreign  bank,  the  above  form  it  good  at  common  law, 
striking  out  the  word  **  feloniously,**  the  averment  of  the  charter  of  the  bank,  and  charging 
the  intent  to  be  to  defraud  the  persona  actually  defrauded,  «r  to  delraud  persons  unknown. 
•See  for  form  sfsame,  anle^  p.  l54. 
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Second  count     Passing  same. 

That,  &c,,  A.  B.,  &c.,  on,  &c.,  at,  &.C.,  feloniously  did  pass,  utter 
and  publish,  and  attempt  to  pass,  utter  and  publish  as  true,  a  certain 
false,  forged  and  counterfeit  note,  purporting  to  be  a  note  issued  by 
the  said  {setting  forth  the  bank  as  in  first  count)^  for  the  sum  of 
dollars,  signed  by  president,  and  cashier,  payable 

to  or  bearer  on  demand,  and  dated  one  thousand  eight 

hundred  and  the  said  then  and  there,  being  a  bank 

within  this  commonwealth,  incorporated  in  pursuance  of  an  act  of 
the  general  assembly  ;  which  said  false,  forged  and  counterfeit  note, 
partly  written  and  partly  printed,  is  in  the  words  and  figures  follow- 
ing, to  wit,  {setting  out  the  note),  the  said  A.  B.  then  and  there  well 
knowing  the  said  note  to  be  as  aforesaid  false,  forged  and  counterfeit, 
with  intent  to  defraud  {the  party  to  whom  the  note  was  passed), 
contrary,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Forgery  qf  the  note  of  a  bank  in  another  state,  under  the  Virginia 
staitUe.{y) 

That  A.  B.  of  the  County  of  Cabell,  a  certain  false,  forged  and  coun- 
terfeit note,  purporting  to  be  a  note  of  the  Bank  of  Louisville,  for  five 

(y)  Com.  o.  Marray,  5  heigh  720.  In  this  case  the  prisoner  nade  a  motion  in  arrest 
ofjadgment,  becaase  the  indictment  did  not  allege  that  the  bank  is  cliartered,  or  that  there 
was  any  sach  bank  in  existence,  according^  to  the  provisions  of  the  first  section  of  the  statute; 
and,  because  the  offence  as  charg^ed  was  not  embraced  by  the  provisions  of  the  fourth  sih:* 
tion,  under  which,  it  was  stated,  the  prisoner  was  indicted.  The  court  below  overruled 
the  motion,  and  sentenced  the  prisoner  to  imprisonment 

May  J.,  delivered  the  opinion  of  the  comt.  "The  writ  of  error  was  asked  on  the  same 
pounds  on  which  the  motion  in  arrest  ofjadgment  was  founded,  and  it  is  now  further  con- 
tended that  the  indictment  cannot  be  sustained  on  the  fourth  section  of  the  statute,  because 
it  does  not  charge  the  offence  to  have  been  committed,  *  to  the  prejudice  of  another's  rights,^ 
and  also  because  it  is  not  alleged  to  have  been  done  *  for  his  own  benefit  or  for  the  benefit 
of  another.'  Whether  the  bank  was  chartered,  no  where  appears ;  but  it  must  be  pre- 
sumed that  the  prisoner  was  not  prosecuted  under  the  first  section  of  the  statute,  becaase  the 
minimum  term  of  imprisonment  therein,  is  ten  years;  the  reasons  in  arrest  of  judgment 
state  that  the  prosecution  was  founded  on  the  fourth  section,  and  the  bank  is  no  where 
alleged  to  have  been  chartered.  We  regard  the  indictment,  therefore,  as  one  on  the  fourth 
section,  which  prohibits  the  counterfeiting  of  various  public  certificates,  warrants  and 
other  writings,  particularly  enumerated  therein ;  and  the  uttering  or  publishing  of  such 
counterfeits  as  true.  Among  them  we  find  any  deed,  bond,  writing  or  note^  any  letter  of 
credit,  or  other  writing  to  the  prejudice  of  another's  right 

''In  the  latter  part  of  the  same  section,  it  is  provided,  that  if  any  person  shall,  with  the 
like  intent,  (to  defraud^  ^c),  utter  or  publish  as  true,  or  attempt,  in  any  manner,  to  use  or 
employ  as  true,  for  his  own  benefit  or  for  the  benefit  of  another,  any  false,  forged,  counter- 
flit,  altered  or  erased  paper  or  writing,  as  is  aforesaid,  knowing  the  same  to  be  false,  &C., 
he  shall  be  guilty  of  felony,  and  there  is  an  exception  of  *  the  bank  notes,  bills,  post  notes 
and  checks,*  mentioned  in  the  three  preceding  sections.  If  the  note  in  question  was  the 
note  of  an  unchartered  bank,  it  is  not  embraced  by  either  of  those  three  first  sections.  And 
it  has  been  said,  that  the  legislature  did  not  intend  to  prohibit  the  counterfeiting  of  the 
notes  of  snch  banks.  At  the  revisal  of  1819,  the  notes  of  every  bank  chartered  by  the 
United  States,  or  either  of  the  states,  were,  for  the  first  time,  placed  on  the  same  footing, 
as  to  this  class  of  offences,  with  the  notes  of  the  banks  of  this  state.  Previously  there  was 
no  express  provision  for  the  offence  of  counterfeiting  the  notes  of  any  bonk  of  another  state, 
whether  chartered  or  not,  but  there  was  one  in  relation  to  notea  generally,  similar  to  that 
in  the  fourth  section  of  the  present  statute.  And  this  court  decided  in  Hensley's  case,  3 
Va.  Cases  149,  that  the  passing  of  a  counterfeit  note,  purporting  to  be  of  a  bank  in  another 
state  (without  inquiring  whether  it  was  chartered  or  not),  was  felony,  because  the  words 
of  the  statute  then  in  force  comprehended  all  notes,  and  we  are  all  of  opinion,  that  the 
words  an^  noU$,  in  the  present  statute,  in  like  manner,  embrace  the  notes  of  uneharttnd 
15 
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dollars,  feloniously  did  pass  as  a  true  bank  note  for  fire  dollars  to  one 
C,  of  the  following  tenor,  {setting  forth  note),  with  intent  to  defraud 
the  said  C,  and  with  intent  also  to  defraud  the  corporation  of  the 
President,  Directors  and  Company  of  the  Bank  of  Louisville^  he  the 
said  A.  B.,  at  the  time  of  passing  the  said  false,  forged  and  counterfeit 
bank  note,  well  knowing  the  same  to  be  false,  forged  and  counterfeit- 
ed, contrary,  &c.     {Conclude  aa  in  book  1,  chap.  3). 

{Second  count  in  like  form,  only  charging  the  passing  of  a  diffarenl 
counterfeit  note  of  the  same  bank  to  C,  with  intent  to  defraud  C). 

For  making,  forging  and  counterfeiting,  ^c,  American  coin,  under  act 
of  congress.(yy) 

That  A.  B.,  <Slc.,  on^  &c.,  at,  &c.,  feloniously  did  falsely  make, 
forge  and  counterfeit  pieces  of  coin,  of  and  other  mixed 

metals,  {or  otherwise),  in  the  resemblance  and  similitude  of  coin, 
called  a  which  said  coin,  called  a  had  before  the 

said,  &c.,  of,  &c.,  been  coined  at  the  mint  of  the  United  States,  with 
intent  to  defraud  some  person  or  persons  to  the  jurors  aforesaid 
unknown,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

Second  count    Same,  averring  time  of  coining. 

That  the  said  A.  B.  on,  &c.,  at,  &.C.,  ^loniously  did  falsely 
make,  forge  and  counterfeit  pieces  of  and  other  mixed 

metals,  in  the  resemblance  and  similitude  of  coin,  called 

which  said  coin,  called  after,  &c., 

and  before,  &c.,  had  been  coined  at  the  mint  of  the  United  States 
of  America,  with  intent  to  defraud  some  person  or  persons  to  the 
jurors  aforesaid  unknown,  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  \,  chap.  3). 

banks.  Although  the  legislature  designed  by  another  statute  to  suppress  such  banks  in 
this  state,  we  have  no  reason  to  believe  that  it  intended  to  interfere  with  the  policy  of  other 
states,  which  may  permit  them.  And  certainly,  there  is  nothing  in  either  statute  from 
which  we  can  infer  that  the  legislature  would  tolerate  the  offence  of  forgery  for  the  mete 
purpoae  of  endeavouring  to  suppress  unchartered  banks.  As  to  the  objection,  that  the  in- 
dictment does  not  charge  the  act  to  have  been  committed  *to  the  prejudice  of  another's 
right,*  we  are  of  opinion,  that  these  words  relate  not  to  the  different  writings  particularly 
mentioned  in  the  previous  part  of  the  section,  the  counterfeiting  of  most  of  which  bad,  long 
before,  been  made  felony,  but  only  to  the  words  immediately  connected  with  them,  *  any 
otiier  writing  to  the  prejudice  of  another's  right'  So  too,  in  the  last  part  of  the  section, 
the  words,  for  his  own  benefit,  or  for  the  benefit  of  another,  are  not  properly  connected  with 
the  offence  of  uttering  and  publishing  as  true,  any  of  the  forged  writing  and  papers  there- 
in stated,  but  only  with  that  of  attempting  to  use  or  employ  them  for  his  own  benefit,  or 
for  the  benefit  of  another.  These  terms  were  probably  intended  to  apply  to  the  various 
warrants,  certificates  and  writings  of  public  officers,  which  a  person  might  attempt  so  to 
use  or  employ. 

**  On  the  whole,  then,  we  are  of  opinion  that  the  note  of  an  unchartered  bank,  is  not  em- 
braced by  the  first  section  of  the  statute,  but  is  clearly  embraced  by  the  words  any  note  in 
the  fourtii  section,  that  the  words  *  to  the  prejudice  of  another's  right,'  relate  only  to  the 
forging  of  other  tnrilinge^  not  particularly  named ;  and  that  the  viwrds  *  fi>r  his  own  bene- 
fit, or  for  the  benefit  ofanother,'  refer,  not  to  the  actual  uttering  and  publishing  as  true,  of 
counterfeit  notes,  dec,  but  to  the  mere  attempt  to  use  or  employ  them  and  the  other  writ- 
ings  mentioned." 

(vy)  l^his  indictment,  which  is  extremely  special,  is  of  the  character  in  use  in  New 
YorK,  in  the  United  States  court  The  next  two  forms,  which  have  been  sustained  by  tiic 
Circuit  Court  in  Philadelphia,  are  much  more  concise,  and  equally  accurate. 
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T\ird  count    Passings  ^c. 

That  the  said  A.  B.  on,  &c.,  at^  &c.y  feloniously  did  pass,  utter 
and  publish  as  true,  pieces  of  false,  forged  and  counter- 

feited coin,  of  metal  in  the  resemblance  and  similitude  of 
coin,  called  a  which  after,  &c.,  and  before,  &&,  had 

been  coined  at  the  mint  of  the  United  States  of  America,  with  intent 
to  defraud  some  person  or  persons  to  the  jurors  aforesaid  unknown, 
be  the  said  ,  at  the  time  he  so  passed,  uttered  and  published  as 

true,  the  said  last  mentioned  false,  forged  and  counterfeited 
well  knowing  the  same  to  be  false,  forged  and  counterfeited,  against, 
&C.,  and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Fourth  couTiL    Same  in  another  shape. 

That  the  said  A.  B.  on,   dx.,  at,  &c.,    feloniously  did   pass, 
utter,  publish  and  sell  as  true,  pieces  of  false,  foiled  and 

counterfeited  coin,  in  the  resemblance  and  similitude  of  coin, 
called  a  ,  which  said  coin,  called  had  be- 

fore, &c.,  been  coined  at  the  mint  of  the  United  States  of  America, 
intending  by  such  passing,  uttering,  publishing  and  selling  as  true,  the 
said  pieces  of  false,  forged  and  counterfeited  coin,to  defraud  some 

person  or  persons  to  the  jurors  aforesaid  unknown,  he  the  said 
at'  the  time  he  so  passed,  uttered,  published  and  sold  as  true,  the  said 
last  mentioned  false,  forged  and  counterfeited  pieces  of  coin, 

then  and  there  well  knowing  the  same  to  be  false,  forged  and  coun- 
terfeited, against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Fifth  count    Same^  ^P^tfying  porty  to  be  defrauded. 

That   the  said   A.  B.  on,  &c.,  at,  &c.,   feloniously  did   pass, 
utter  and  publish  as  true,  pieces  of  false,  forged  and  coun- 

terfeited coin,  of  metal    in   the    resemblance    and   similitude   of 
coin,  called  a  which  after,  &c.,  and  before,  &c., 

had  been  coined  at  the  mint  of  the  United  States  of  America,  with 
intent  to  defraud  one  he  the  said  at  the  time  he  so  passed, 

uttered  and  published  as  true,  the  said  last  mentioned  false,  forged 
and  counterfeited  well  knowing  the  same  to  be  false,  forged 

and  counterfeited,  against^  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Si3cth  count 

That  the  said  A.  B.  on,  dx.,  at,  &c.,  feloniously  did  pass,  utter, 
publish  and  sell  as  true,  pieces  of  false,  forged  and  coun- 

terfeited coin,  in  the  resemblance  and  similitude  of  the 
coin  of  the  United  States  of  America,  called  which  said 

coin,  called  had  before,  &c.,  been  coined  at  the  mint  of 

the  United  States,  with  intent  to  defraud  one  he  the  said 

at  the  time  he  so  passed,  uttered,  published  and  sold  as  true,  the  said 
last  mentioned  false,  forged  and  counterfeited  pieces  of  coin, 

then  and  there  well  knowing  the  same  to  be  false,  forged  and  coun- 
terfeited, against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Seventh  eosnt 

{Same  as  sixth  count,  except  instead  of) :  "did  pass,  utter,  pub- 
lish and  sell  as  true/'  insert  "did  attempt  to  pass^  utter,  publish  and 
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sell  as  true,"  and  for  « with  intent  to  defraud  one  ,"  insert 

«  with  intent  to  defraud  some  person  or  persons  to  the  jurors  afore- 
said unknown." 

Eighth  count 

(Same  as  seventh  county  except  instead  of) :  "had  before,  &c., 
been  coined,  <&c.,"  insert  <<had  after,  &c.,  and  before,  &c.,  been 
coined,"  &c. 

J^nth  count 

That  the  said  A.  B.  on,  &c.,  at,  &c.,  other  pieces  of  coin, 

resembling  and  intended  to  resemble,  and  pass  for  the  coin 

of  the  United  States  of  America,  commonly  known  by  the  name 
of,  and  called  of  the  value   of  feloniously  did 

attempt  to  pass,  utter  and   publish,  which  said  coin,  called 

after,  &c.,  and  before,  &«.,  had  been  coined  at  the  mint  of  the 
United  States  of  America,  with  the  intent  to  defraud  one  he 

the  said  at  the  time  he  so  attempted  to  pass,  utter  and  publish 

the  said  last  mentioned  false,  forged  and  counterfeited  pieces  of 

coin,  then  and  there  well  knowing  the  same  to  be  false,  forged  and 
counterfeited,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Last  count 

{Same  as  ninth  count,  except  that  instead  of) :  «  after,  &c.,  and 
before,  Ac,"  insert  "  before,  &c." 

{For  final  count,  see  ante,  p.  17,  97  n,  123  n). 

Counterfeiting  half  dollars  under  act  of  congress.{z) 

That  A.  B.,  &c.,  late,  &c.,  on,  &c.,  with  force  and  arms  un- 
lawfully and  feloniously  did  falsely  make  and  counterfeit  and 
cause  and  procure  to  be  falsely  made,  forged  and  counterfeited, 
and  willingly  aid  and  assist  in  falsely  making,  forging  and  coun- 
terfeiting, one  coin  in  the  resemblance  and  similitude  of  the  silver 
coin  which  has  been  coined  at  the  mint  of  the  United  States,  called  a 
half  dollar,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

{For  final  count,  see  p.  17,  07  n,  123  n). 

Passing  counterfeit  half  dollars,  mth  intent  to  defraud  an  unknown  per- 
son, under  act  of  congress,{a) 

That  A.  B,,  &c.,  late,  &c.,  on,  &c.,  with  force  and  arms  un- 
lawfully and  feloniously, did  pass,  utter  and  publish,  and  attempt 
to  pass,  utter  and  publish  as  true,  a  certain  false,  forged  and  coun- 
terfeited coin  in  the  resemblance  and  similitude  of  the  silver  coin 
which  has  been  coined  at  the  mint  of  the  United  States,  called  a  half 
dollar,  he  the  said  then  and  there  knowing  the  same  to  be  false, 

forged  and  counterfeited,  with  intent  to  defraud  a  certain  person  to 

(z)  See  act  of  Cong.  AprU  21, 1806 ;  2  St  L.  404.  Act  of  Cong.  March  3, 1825 ;  4  St. 
L.  121,  aect  20,  &,c. 

(«)  Act  of  Cone.  April  21, 1806 ;  2  St  L.  414.  Act  of  Cong.  March  3,  1825 ;  20th 
tett.  St.  L.  121. 
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the  grand  inquest  aforesaid  imknowny  contrary,  &c,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Second  coutU,    Same^  with  intent  to  defravd  R*  K 

That  the  said  A.  B.  on,  &c,  at,  &c.,  with  force  and  arms  unlawfully 
and  feloniously  did  pass,  utter  and  publsh,  and  attempt  to  pass,  utter 
and  publish  as  true,  a  certain  other  false,  forged  and  counterfeited 
coin,  in  the  resemblance  and  similitude  of  the  silver  coin  which  has 
been  coined  at  the  mint  of  the  United  States,  called  a  half  dollar,  he 
the  said  then  and  there  knowing  the  same  to  be  fistlse,  fox^ged 

and  counterfeited,  with  intent  to  defraud  one  R.  K.,  contrary,  &c.^  and 
against,  &c.  {Conclude  as  in  book  1,  cAcrp.  3). 

{Par  final  county  see  ante^  p.  17,  97  n,  123  n). 

Having  coining  tools  in  possession^  at  common  law,(b) 

That  A.  B.,  late  of  the  county  aforesaid,  yeoman,  being  a  person 
of  ill  name  and  fame,  and  of  dishonest  life  and  conversation,  and  in- 
tending the  faithful  citizens  of  this  commonwealth  to  cheat,  deceive 
and  defraud,  the  day,  &c.,  at  stamps,  {made  of  wood^ 

irony  or  whatever  it  be),  upon  which  was  then  and  there  made  and 
impressed  the  figure,  resemblance  and  similitude  of  a  good  and  gen- 
uine bill  of  credit,  emitted  and  made  current  by  the  resolves  of  the 
honourable  continental  congress,  and  which  same  stamp  would  then 
make  and  impress  the  figure,  resemblance  and  similitude  of  a  good 
and  genuine  bill  of  credit,  aforesaid,  without  any  lawful  authority  or 
excuse  for  that  purpose,  knowingly  and  unlawfully  had  in  his  custody 
and  possession  with  an  intent  to  impress,forgeandcouuterfeitthe  bills  of 
credit  aforesaid,  and  to  pass,  utter  and  pay  such  forged  and  counter- 
feit bills  of  credit  to  the  faithful  subjects  of  this  commonwealth  and 
the  United  States  of  America,  to  the  evil  example  of  all  others  in 
like  case  offending,  and  against,  &a  {Conclude  as  in  book  1,  chap.  3). 

Makings  forging  and  counterfeiting^  4*c.,  foreign  coin,  quarter  doBar^ 
under  act  of  congress,{c) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  pieces  of  false,  forged  and  coun- 
terfeited coin,  each  piece  thereof  resembling  and  intended  to  resemble 
and  pass,  for  a  quarter  of  a  Spanish  milled  dollar  (or  olherwise),  (the 
quarter  of  a  Spanish  milled  dollar  then  and  there  being  a  foreign 
silver  coin,  in  actual  use  and  circulation  as  money  within  the  said 
United  States),  feloniously  did  falsely  make,  forge  and  counterfeit, 
against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Second  count.     Procuring  forgery. 

That  the  said  A.  B.,  heretofore,  on,  &c.,  at,  &c.,  pieces  of  false, 
forged  and  counterfeited  coin,  each  piece  thereof  resembling  and  in- 
tended to  resemble  and  pass  for  a  quarter  of  a  Spanish  milled  dollar, 
(the  quarter  of  a  Spanish  milled  dollar  then  and  there  being  a  foreign 
silver  coin,  in  actual  use  and  circulation  as  money  within  the  said 
United  States),  feloniously  did  cause  and  procure  to  be  falsely  made, 

(h)  Drawn  by  Mr.  Bradford, 
(c)  The  defendant  in  this  caie  pleaded  guilty. 
15* 


Digitized  by  LjOOQIC 


174  orrsifCES  aoainst  propertt. 

forged  and  counterfeited,  against,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  S). 

Third  count. 

{Same  as  second  count,  excq^t  instead  of):  ^*  feloniously  did  cause 
and  procure  to  be  falsely  made,  forged  and  counterfeited,^^  insert 
<^  feloniously  did  willingly  aid  and  assist  in  falsely  making,  forging 
and  counterfeiting/' 

Fourth  count 

{Same  as  third  county  except  instead  ofy :  «  feloniously  did  will- 
ingly aid  and  assist  in  falsely  making,  forgmg  and  counterfeiting," 
insert  "feloniously  did  utter  as  true,  for  the  payment  of  money,  with 
iiitent  to  defraud  some  person  or  persons  to  the  jurors  aforesaid  as  yet 
unknown,  he  the  said  then  and  there  knowing  the  said  last 

mentioned  pieces  of  coin  to  be  false,  forged  and  counterfeited.'' 

Fifth  count 

{Same  as  fourth  count,  substituting)  :  "with  intent  to  defraud  one 
y^  for  "  with  intent  to  defraud  some  person  or  persons  to  the 
jurors  aforesaid  as  yet  unknown." 

{Far  final  count,  see  p.  17,  97  n,  123  «). 

Passing,,  uttering  and  publishing  counterfeit  coin  of  a  foreign  country^ 
under  act  of  congress,  specifying  party  to  be  defrauded. 

That  A.  B.,  &c.,  on,  &c.,  at,  <Sx.,  did  feloniously  pass,  utter 
and  publish  as  true,  pieces  of  false,  forged  and  counterfeited 

coin,  in  the  resemblance  and  similitude  of  the  coin  called 

the  dollar  of  Mexico  {or  otherwise),  which,  before  the  said 
on,  &c.,  had  been  by  law  made  current  in  the  said  United  States, 
he  the  said  knowing  at  the  time  he  so  passed,  uttered  and 

published  the  said  pieces  of  false,  forged  and  counterfeited 

coin,  that  the  same  were  false,  forged  and  counterfeited,  and  intend- 
ing by  such  passing,  uttering  and  publishing,  to  defraud  one  of 
the  said  City  of  New  York,  in  the  circuit  and  district  aforesaid, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 

That  the  said  A.  B.,  &c.,  on,  &c.,  at,  &c.,  other  pieces  of 

false,  forged  and  counterfeited  coin,  in  the  resemblance  and  simili- 
tude of  the  foreign  coin  {if  such  is  the  case),  called  the 
of  which,  before  the  said  on,  &c.,  had  been  by  law 
made  current  in  the  said  United  States,  feloniously  did  pass,  utter 
and  publish  as  true,  he  the  said  knowing  at  the  time  he  so 
pa$sed,  uttered  and  published  as  true,  the  said  pieces  of  false, 
forged  and  counterfeited  coin  last  aforesaid,  that  the  same  were  false, 
forged  and  counterfeited,  and  intending  by  such  passing,  uttering 
and  publishing,  to  defraud  some  person  or  persons  to  the  said  jurors 
unknown,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Third  count 

{Same  as  second  count,  substituting):  <^and  intending  by  such 
passing,  uttering  and  publishing,  to  defraud  one  of  the  City  of 

New  York,  in  the  circuit  and  district  aforesaid"  (or  otherwise),  for 
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<<aDd  intending  by  such  passings  uttering  and  publishing,  to  defraud 
some  person  or  persons  to  the  said  jurors  unknown." 

Fcfurih  count 

That  the  said  A.  B.,  on,  &c.y  at,  Sue,  other  pieces  of  false,  forged 
and  counterfeited  coin  in  the  resemblance  and  similitude  of  the 
coin  called  the  of  a  foreign  coin  which,  before  the  said 
on,  &c.,  by  an  act  of  the  congress  of  the  United  States  of  America, 
entitled,  "An  Act  regulating  the  currency  of  foreign  gold  and  silver 
coin  in  the  United  States,"  approved  on  the  third  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-three,  had 
been  made  current  in  the  said  United  States,  feloniously  did  pass, 
utter  and  publish  as  true,  he  the  said  knowing  at  the  time  he 

so  passed,  uttered  and  published  as  true  the  said  pieces  of  false, 

forged  and  counterfeited  coin,  that  the  same  were  false,  forged  and 
counterfeited,  and  intending  by  such  passing,  uttering  and  publishing, 
to  defraud  one  of  the  City  and  County  of  New  York,  in  the 

circuit  and  district  aforesaid,  against,  &c.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  chap.  3), 

Last  count 

{For  final  county  see  p.  17,  07  n,  123  n). 

Debasing  the  coin  of  the  United  States^  by  an  cfficer  employed  at  the 
mint,  under  act  of  congress,{d) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  being  then  and  there  a  person 
and  officer  employed  at  the  mint  of  the  United  States,  at  aforesaid, 
did  debase  and  make  worse  certain  pieces,  to  wit;  ten  pieces  of  gold 
coin  called  eagles,  (which  had  been  struck  and  coined  at  the  said 
mint  of  the  United  States),  as  to  the  proportion  of  fine  gold  therein 
contained,  and  which  were  then  and  there  by  the  said  A.  B.,  he  being 
such  person  and  officer  employed  in  the  said  mint  of  the  said  United 
States  as  aforesaid,  made  of  less  weight  and  value  than  the  same 
ought  to  be  by  the  provisions  of  the  several  acts  and  laws  of  the  said 
United  States  relative  thereto,  through  the  default  and  connivance  of 
the  said  A.  B.,  he  being  then  and  there  such  person  and  officer  em- 
ployed as  aforesaid  in  the  said  mint,  for  the  purpose  of  unlawful 
profit  and  gain,  and  with  an  unlawful  and  fraudulent  intent  to  de- 
base, make  worse  and  render  of  no  value  the  aforesaid  ten  pieces  of 
gold  coin,  against,  &c.,  and  contrary,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

{For  final  county  see  p.  17,  97  n,  123  n). 

Fraudrdenily  diminishing  the  coin  of  the  United  States,  under  act  of 
congress.{e) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully,  fraudulently  and 
for  gain's  sake,  impair,  diminish,  falsify,  scale  and  lighten  certain 
pieces,  to  wit,  ten  pieces  of  gold  coin  called  eagles,  which  had  been 
coined  at  the  mint  of  the  United  States,  with  intent  to  defraud  some 

id)  Davig'Prcc.  138. 

(e)  Davia*  Free  13d.    Act  of  2l8t  April,  1806,  s.  3;  Gordon's  Dig.  art  3631,  p.  711. 
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person  to  the   said  jurors  unknown,  against,  ftc,  and  contrary, 
&c.(/)     {Conclude  as  in  book  1,  chap,  3). 
(For  final  count,  see  p.  17,  97,  123). 

UUsring  a  counierfeii  half^gmneaf  ai  common  lavx{g) 

That  defendant,  on,  Su^^  at,  &c.,  one  piece  of  false  money  made  of 
base  metals,  and  coloured  with  a  certain  wash  producing  the  colour 
of  gold,  to  the  likeness  and  similitude  of  a  piece  of  good,  lawful  and 
current  gold  money  and  coin  of  this  realm,  called  a  half-guinea,  un- 
lawfully, unjustly  and  deceitfully  did  utter  and  pay  to  one  C.  D.,  for 
and  as  a  piece  of  good  and  lawfal  gold  money  and  coin  of  this  realm 
called  half  a  guinea,  he  the  said  A.  B.  then  and  there  well  knowing 
the  said  piece  to  be  false  and  counterfeit  as  aforesaid,  to  the  great 
damage  of  the  said  C.  D.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Passing  counietfeit  coin  similar  to  a  French  coin,  at  common  law. 

That  M.  B.,  late  of,  die,  on,  &c.,  at,  &c.,  one  false,  forged  and 
counterfeited  piece  of  pewter,  lead  and  other  base  and  mixed  metals 
composed  in  form,  similitude  and  likeness  of  a  silver  French  crown, 
made  (the  same  silver  French  crown  then,  and  still  being,  a  silver 
French  coin  current  and  passing  in  circulation  in  this  state),  for  and 
as  a  good,  true  and  genuine  French  silver  crown,  to  a  certain  J.  J., 
then  and  there  did  pass,  pay  away,  utter  and  tender  in  payment,  he 
the  said  M.,  then  and  there  well  knowing  the  same  piece  to  be  so  as 
aforesaid  false,  forged  and  counterfeited,  contrary,  dtc.,  and  against, 
&c.     {Conclude  as  in  book  I,  chap.  3). 

Counterfeiting  United  States  coin,  under  the  Vermont  statute.{h) 

That4he  respondent,  at  Wey bridge,  «  with  intent  the  good  people 
of  this  state  and  of  the  United  States  to  deceive  and  defraud,  with 
force  and  arms,  on  the  tenth  day  of  April,  A.  D.  1845,  ten  pieces  of 


(/)  If  the  coin  debased  was  foreign  gold  or  silver,  then  say  **  which  said  gold  coin  were 
ten  pieces  of  foreign  gold  coin,  whidi  were  by  tlie  laws  of  the  United  States  made  ciUTent, 
and  were  in  actual  use  and  circulation  as  money,  within  the  said  United  States.*' 

(g)  Stark,  C.  P.  447. 

(A)  State  v4Griffin,  18  Verm.  198.  **  The  statute,'*  it  was  said, «'  on  which  the  third  count 
rested,  is  intended  to  reach  every  part  of  the  apparatus  of  coining,  however  much  more 
might  be  necessary  to  make  that  effective,  and  that,  therefore,  if  it  be  shown  that  the  res- 
pondent had  in  his  possession  one  half  of  a  mould,  it  is  sufficient,  without  proof  that  he 
also  had  the  other  half. 

**The  allegation,  in  the  indictment,  that  the  respondent,  *ten  pieces  of  false,  forged  and 
counterfeit  coin  and  money,'  &c.,  *  unlawfully  and  feloniously  did  forge,  make  and  coun- 
terfeit,' &c,  was  held  sufficient  The  ambiguity,  it  was  said,  arises  ouly  from  the  different 
sense  in  which  the  word  *  counterfeit'  is  U8»i." 

An  indictment  for  having  in  possession  counterfeit  coin,  it  was  ruled,  need  not  aver  that 
the  denomination  of  coin  which  was  counterfeited,  was  **  current  by  law,  or  usage,  in  this 
state,"  it  being  averted,  that  the  coin  was  one  of  the  current  silver  coins  of  the  United 
States.  The  court  will  take  judicial  notice,  that  the  current  coins  of  the  United  States  are 
current  also  in  this  state. 

In  such  indictment  it  is  not  necessary  to  aver  of  what  materials  the  counterfeit  coin  was 
made;  and  if  averred,  it  need  not  be  proved. 
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false,  forged  and  counterfeit  coin  and  money,  of  pewter,  lead,  tin  and 
zinc,  and  other  mixed  metals,  in  the  similitude  of  the  good,  legal  and 
current  money  and  silver  coins  of  the  United  States,  which  are  current 
by  law  and  usage  in  this  state,  called  ^  half  dollars,'  then  and  there 
unlawfully  and  feloniously  did  forge,  make  and  counterfeit,  contrary," 
Sic,  {Conclude  as  in  book  1,  chap,  3).  {The.  second  count  was  for 
having  in  possession  counterfeit  coin^  with  intent  to  pass  the  same.  The 
third  count  was  for  having  in  possession  divers  moulds  and  patterns^ 
adapted  and  designed  for  making  counterfeit  coin,  with  intent  to  use  the 
same  in  coining  counterfeit  half  dollars). 

Having  in  possession  coining  instruments,  under  the  Rev,  Stat  of  Mas- 
sachusetts,  c,  127,  s.  18.(2) 

That  A,  B.,  at,  &c.,  on,  &c.,  did  knowingly  have  in  his  possession 
a  certain  mould,  pattern,  die,  puncheon,  tool  and  instrument  adapted 
and  designed  for  coining  and  making  one  side  of  a  counterfeit  coin, 
in  the  similitude  of  one  side  or  half  part  of  a  certain  silver  coin,  called 
a  half  dollar,  to  wit,  that  side  or  half  part  thereof,  which  represents  9, 
spread-eagle,  and  has  the  words,  «  United  States  of  America — Half 
Dollar;"  said  coin,  called  a  half  dollar,  being  current  by  law  and 
usage  in  this  state  and  commonwealth  aforesaid,  with  intent  to  use 
and  employ  the  said  mould,  pattern,  die,  puncheon,  tool  and  instru- 
ment, and  cause  and  permit  the  same  to  be  used  and  employed,  in 
coining  and  making  such  false  and  counterfeit  coin  as  aforesaid,  &c. 

Counterfeiting  coin  under  Rev.  StaL  of  Massachusetts,  c.  127,  s.  15.(j') 

That,  &c.,  at,  &c.,  on,  &c.,  had  in  his  custody  and  possession,  at  the 
same  time,  ten  similar  pieces  of  false  and  counterfeit  coin,  of  the  like- 
ness and  similitude  of  the  silver  coin  current  within  this  common- 
wealth, by  the  laws  and  usages  thereof,  called  Mexican  dollars,  with 
intent  then  and  there  the  said  pieces  of  false  and  counterfeit  coin  to 
utter  and  pass  as  true,  he  the  said  D.  R.  F.  then  and  there  well  know- 
ing the  same  to  be  false  and  counterfeited,  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Having  in  custody  counterfeit  coin,  under  the  Rev.  StaL  of  Massachu' 
seUs.{k) 

That  A.  B.,  on,  &c.,  at,  &c.,  <^had  in  his  custody  and  possession,  a 

(t)  Com.  V,  Kent,  6  Met  221.  In  this  case  it  was  held  that  under  the  Rev.  SUt  c.  127, 
B.  is,  providing  for  the  punishment  of  a  person  who  shall  knowingly  have  in  his  possession 
any  instrument  adapted  and  designed  for  coining  or  making  counterfeit  coin,  with  intent 
to  use  the  same,  or  cause  or  permit  the  same  to  be  used,  in  coining  or  making  such  coiti, 
a  person  is  punishable  for  so  having  in  his  possession,  with  such  intent,  an  instrument 
adapted  and  designed  to  make  one  side  only  of  a  counterfeit  coin. 

On  the  trial  of  a  party  who  is  indicted  for  knowingly  having  in  his  possession  an  in- 
strument adapted  and  designed  for  coining  or  making  counterfeit  coin,  with  intent  to  use 
it,  or  cause  or  permit  it  to  be  used  in  coining  or  making  such  coin,  he  cannot  give  in  cvi- 
denoe  his  declarations  to  an  artificer,  at  the  time  he  employed  him  to  make  such  instru- 
mcnt,  as  to  the  purposes  for  which  he  wished  it  to  be  made. 

(_;)  Com.  ».  Fuller,  8  Met  313,  where  the  exceptions  to  this  form  were  overruled. 

iji)  Coin.  s.  Stearns,  10  Met  256.    Dewey  J.:  ^The  objection  of  variance  between 
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certain  piece  of  false  and  counterfeit  coin,  counterfeited  in  the  likeness 
and  similitude  of  the  good  and  legal  silver  coin  current  within  said 
commonwealth,  by  the  laws  and  usages  thereof  called  a  dollar,  with 
intent  then  and  there  to  pass  the  same  as  true ;  he  the  said  A.  B.  then 
and  there  well  knowing  the  same  to  be  false  and  counterfeit/'  &a 

For  tUtering  and  passing  counterfeit  coin^  under  the  Massachusetts  sta* 
tttie^  ^cT{l)  • 

That  A.  B.,  &a,  on,  &c.,  at,  &c.,  had  in  his  custody  and  possession 
a  certain  piece  of  false  money  and  coin,  forged  and  counterfeited  to 
the  likeness  and  similitude  of  the  good  and  legal  silver  coin,  current 
within  this  commonwealth  by  the  laws  and  usages  thereof,  called 
a  dollar ;  and  that  he  the  said  A.  B.,  the  aforesaid  piece  of  forged  and 
counterfeit  coin  did  then  and  there  utter,  pass  and  tender  in  payment 
as  true,  with  intent  one  C.  D.  then  and  there  to  injure  and  defraud ; 
he  the  said  A.  B.  then  and  there  well  knowing  the  aforesaid  piece 
of  coin  to  be  false,  forged  and  counterfeit,  against,  &c.,  and  contrary, 
&c.     (Conclude  as  in  book  1,  chap.  3). 


the  proof  offered  and  the  offence  charged,  b  not  eastained.  The  crime  charged  in  the  in- 
dictment is  the  havinjjT  in  possession,  &c.,  a  certain  counterfeit  coin,  in  the  iikenesa  of  a 
silver  coin  called  a  dollar.  The  evidence  shows  this  coin  to  have  been  in  the  likeness  and 
similitude  of  a  Mexican  dollar.  But  a  Mexican  dollar  is  not  the  less  a  dollar,  nor  is  it  in- 
appropriately described  as  a  ddlar.  The  term  *  dollar*  does  not  import  a  coin  coined  at 
the  mint  of  the  United  States.  The  United  Sutes  statute  of  1792,  o.  16,  legaliaeed  the  dol- 
lar  of  the  United  States  coinage,  and  the  statute  of  1834,  c.  71,  legalized  the  dollar  of 
Mexioo.  Both  are  adopted  by  us,  and  both  are  coins  current,  b^  law  and  usage,  in  tliis 
commonwealth;  and  the  having  in  possession  of  counterfeits  of  either,  with  the  criminal 
intent  described  in  the  Rev.  Stat  c  127,  S8.«]5, 16,  constitutes  the  statutory  offence. 

**  The  only  question,  in  the  present  case,  that  can  require  much  consideration,  is  that 
which  arises  upon  the  motion  in  arrest  of  judgment  for  supposed  deficiency  iu  the  aUega- 
tions  in  the  indictment  As  to  the  first  of  these  reasons,  viz.  that  the  indictment  is  insu£S- 
cient,  inasmuch  as  the  term  *  dollar,'  therein  used,  may  denote  a  coin,  the  counterfeiting 
whereof  is  not  criminal  by  the  laws  of  this  commonwealth,  it  seems  to  be  answered  by  the 
very  language  of  the  indictment  The  dollar  therein  set  forth  is  alleged  to  be  Mn  the  simi- 
litude of  the  legal  silver  coin  current,  by  law  and  usage,  in  this  commonwealth.*  And  this 
is  a  substantial  allegation,  that  must  be  proved.  Hence,  no  dollar  that  is  not  of  the  siroi- 
litude  of  the  legal  silver  coin  of  this  commonwealth,  will  correspond  with  that  set  forth  in 
the  indictonent,  and  furnish  the  proof  requisite  to  a  conviction. 

^  The  remaining  inquiry  is  whether  tlie  indictment  is  bad  for  uncertainty,  in  not  speci- 
fying, with  grreater  particularity,  the  descriptive  character  of  the  counterfeit  dollar,  as  of 
the  coinage  of  the  Mexican  government  and  in  the  similitude  of  a  Mexican  dollar.  It  is 
true  that  the  indictment  must  particularly  set  forth  the  kind  of  coin  alleffed  to  be  oounter- 
feit,  ^(&c.,  as  is  stated  in  3  Hale*s  P.  C.  187,  and  3  Chit  C.  L.  105,  note  3.  But  that  rale 
does  not  affect  the  present  question,  nor  present  any  objection  to  this  indictment 
The  kind  of  coin  to  be  set  forth  and  described,  is  the  denomination  or  name  of  the  coin  ; 
as  the  dollar,  the  half  dollar,  or  the  dime,  as  the  case  may  be.  And  if  this  indictment  had 
merely  described  the  alleged  counterfeit  coin  to  be  in  the  likeness  of  silver  coin  current  in 
this  commonwealth,  by  the  laWI  and  usages  thereof,  it  would  have  presented  a  case  liable 
to  the  objection  of  a  want  of  particularity  of  description.  But  such  is  not  the  case  here. 
The  coin  is  described  under  its  appropriate  denomination,  and  that  is  sufficient,  without 
adding,  as  a  further  description,  the  place  of  coinage.  The  place  of  coinage  of  a  dollar  is 
no  necessary  part  of  the  description  which  is  required  to  be  given  of  a  coin  in  an  indict- 
ment  The  recital  of  the  various  inscriptions  and  devices  borne  on  it,  and  particularly  the 
date  of  its  issue,  would  seem  to  he  quite  as  material  as  the  place  of  coinage;  but  these^  are 
not  required  to  be  specified.  The  court  are  of  opinion  that  this  objection  is  not  sustained 
either  by  authority  or  sound  principle*** 

{I)  Davis*  Free  132. 
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For  fmdnng  or  being  possessed  of  any  ioolf  4*c.,  to  be  used  in  counterfeit 
ing  coin^  under  die  Massachusetts  siatute.(m) 

That  A.  B.y  &c.)  on,  tic,  at^  &c.y  intending  the  citizens  of  this  com- 
monwealth to  injure,  deceive  and  defraud,  did  cast,  stamp,  engrave, 
form  and  make,  and  did  then  and  there  knowingly  have  and  possess 
a  certain  tool  and  instrument,  devised,  adapted  and  designed  for  the 
coining  and  making  of  false  and  counterfeit  money  and  coin,  in  the 
similitude  of  the  silver  money  and  coin  current  within  this  common- 
wealth by  the  laws  and  usages  thereof,  called  a  die;  with  the  intent 
to  use  and  employ  the  same,  and  to  cause  and  permit  the  same  to  be 
used  and  employed  in  coining  and  making  the  false  money  and 
coin  aforesaid;  against,  &c.,  and  contrary,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Having  in  possession  an  instrument  to  be  used  for  forgery^  ^c.     On 
Rev,  Stat  of  Massachusetts,  c.  127,  s.  18.(n) 

That,  &c.,  on,  &c.,  did  knowingly  have  in  his  possession  a  certain 
mould,  pattern,  die,  puncheon,  tool  and  instrument,  adapted  and  de- 
signed for  coining  and  making  one  side  or  half  part  of  a  certain  silver 
coin,  called  a  half  dollar,  to  wit,  that  side  or  part  thereof  which  repre- 
sents a  spread-eagle,  and  has  the  words  <<  United  States  of  America"' — 
<<  Half  Dollar ;"  said  coin,  called  a  half  dollar,  being  current  by  law 
and  usage  in  this  state  and  commonwealth  aforesaid,  with  intent  to 
use  and  employ  the  same  mould,  pattern,  die,  puncheon,  tool  and 
instrument,  and  cause  and  permit  the  same  to  be  used  and  employed 
in  coining  and  making  such  false  and  counterfeit  coin  as  aforesaid, 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Coining,  ^c,  under  the  JVorth  Carolina  Statute,{o) 

That  the  defendant,  on,  die,  with  force  and  arms,  in  the  county 
aforesaid,  one  pair  of  dies,  upon  which  then  and  there  were  made 

(m)  Davifl'  Free.  133. 

(a)  In  Com.  v,  Kent,  6  Met  221,  the  precedent  in  the  text  was  approTed. 

(o)  State  0.  Haddock,  2  Hawks  462.  Taylor  C.  J. :  "  It  does  not  admit  of  any  reason- 
able  doobt,  that  a  pair  of  dies  is  an  instrament  or  instruments,  within  the  4th  sect  of  the 
act  of  1811,  c.  814,  opon  which  the  first  count  is  framed ;  and  being  more  generally  used 
in  coinage  than  any  other  instrument,  is  one  upon  which  the  act  would  be  most  likely  to 
operate  &equently.  It  may  be  said,  that  as  the  dies  are  described  as  having  impressed 
upon  them  only  the  likeness,  similitude,  figure  and  resemblance  of  the  sides  of  a  Spanish 
milled  dollar,  and  not  the  edges,  that  they  cannot  answer  the  purpose  described  in  the  act, 
of  making  a  counterfeit  similitude  or  likeness  of  a  Spanish  milled  dollar.  But  it  is  for  the 
jury  to  consider,  whether  the  dies  be  calculated  to  impress  the  counterfeit  similitude  or 
likeness  of  a  dollar;  for  these  words  in  the  act  extend  the  offence  beyond  an  exact  imita- 
tion of  the  figures  and  marks  of  the  coin.  For  if  the  instrument,  in  point  of  fact,  will  im. 
pose  on  the  world,  in  general  it  is  sufficient  whether  the  imitation  bs  exact  or  not  And 
this  is  the  construction,  upon  those  highly  penal  acts,  relative  to  the  coin,  in  England. 
Thus,  having  knowingly  in  possession  a  puncheon  for  the  purpose  of  coining,  is  within 
the  Stat,  of  o  and  9  Wm.  III.,  though  that  alone,  without  the  counter  puncheon,  will  not 
make  the  figure ;  and  though  such  puncheon  had  not  the  letters,  yet  it  was  held  sufficiently 
described  in  the  indictment  as  a  puncheon,  which  would  impress  the  resemblance  of  the 
head  side  of  a  shilling;  1  East  P.  C.  171.  But  if  the  parts  of  this  indictment  which  are 
empbyed  in  a  description  of  the  dies  were  altogether  omitted,  the  charge  would  be  within 
the  act,  for  it  would  then  read,  that  the  defendants  had  in  their  possession  a  pair  of  dies. 
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and  impressed  the  likeness,  similitude,  figure  and  resemblance  of  the 
sides  of  a  lawful  Spanish  milled  dollar,  without  any  lawful  authority, 
then  and  there  feloniously  had  in  possession,  dzx^.,  for  the  purpose  of 
then  and  there  making  and  counterfeiting  money,  in  the  likeness  and 
similitude  of  Spanish  milled  silver  dollars,  contrary,  &;c.,  and  against, 
&c.  {Conclude  as  in  book  1,  chap.  3). 


CHAPTER  11. 


BUB6LAR7. 


General  frame  of  indictment  for  burglary  and  larceny  at  common 
law,{a) 

That  A.  B.,  late  of,  &c.,  in,  &c.,  labourer,  on,  &c.,  about  the  hour 
of  one  of  the  night,(6)  of  the  same  day,  with  force  and  arms,  at  the 
parish(c)  aforesaid,  in  the  county  aforesaid,  the  dwelling  house((/)  of 
one  C.  D.(fi)  there  situate,  feloniously(/)  and  burglariously  did  break 


for  the  purpose  of  making  counterfeit  dollars,  which  is  the  crime  in  substance  created  by 
the  act.  As  I  do  not  perceive  any  ground  for  any  other  objection  arising  from  the  record, 
the  case  having  been  submitted  without  argument,  my  opinion  is,  that  the  reasons  in  arrest 
be  overruled/*    And  in  this  opinion  the  rest  of  the  court  Concurred. 

(a)  This  form  is  drawn  from  Stark.  C.  P.  435. 

(6)  It  is  necessary  to  allege  a  particular  hour ;  State  v.  G.  S.,  1  Tyler  995 ;  and  to  state 
it  to  be  in  the  night  of  the  preceding  day,  though  after  twelve  o*clock.  If  the  nocianttr 
be  omitted  in  the  common  form  averring  larceny,  the  indictment  will  be  turned  into  one 
for  larceny ;  Thompson  o.  Com.,  4  Leigh  653.  It  is  certainly  bad  to  aver  the  oficnce  to 
'have  been  committed  **  between  the  hours  of  twelve  at  night  and  nine  in  the  next  morn- 
ing ;**  State  e.  Mather,  Chip.  3S ;  though  the  day  and  hour  themselves  are  not  material  to 
be  proved  as  laid ;  see  ante^  p.  9. 

(c)  The  place  should  be  correctly  stated. 

{d)  The  house  must  be  described  as  the  dwelling  house  of  the  real  tenant;  Stark.  C.  P. 
79 ;  and  this  is  the  proper  description,  though  part  only  of  the  house  be  separately  occu- 
pied. The  particular  interest  of  the  alleged  owner  is  insufficient  It  is  enough  if  the 
house  be  his;  People  v.  Van  Blarcum,  3  Johns.  105.  Burglary  may  also  be  committed  in 
a  church  or  chspel.  If  the  offence  be  committed  in  an  out-house  within  the  cur- 
tilage, it  should  be  laid  to  have  been  committed  in  the  dwelling  house  or  in  a  stable, 
&c.,  being  part  of  the  dwelling  house;  Dobbs*  case,  East  P.  C.  613;  Garland^s  case, 
ib.  493. 

(«)  It  should  be  alleged  or  implied  that  some  one  resided  in  the  house ;  Forsyth  v.  State, 
6  Ham.  22.  If  a  mere  intent  to  steal  be  alleged,  the  ownership  should  still  be  correctly 
averred  ;  Stark.  C.  P.  215. 

(/)  These  words  are  essential ;  Lewis'  C.  L.  139 ;  Hale's  P.  C.  (by  Stokes  &  Ing.)  549 ; 
Wh.  C.  L.  367 ;  and  so  are  the  words  «"  dwelling  house**  and  **  in  the  night**  The  means 
of  breaking  and  entering  are  immaterial 
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and  enter,(^)  with  intent(A)  the  goods  and  chattels  of  the  said  C.  D, 
in  the  said  dwelling  house  then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal,  take  and  carry  away ;  and  one 
gold  watch  of  the  value  of  thirty  doUars,(i)  of  the  goods  and  chattels 
of  the  said  C.  D.,(^*)  in  the  said  dwelling  house  then  and  there  being 
fonnd,  then  and  there  feloniously  and  burglariously  did  steal,  take 
and  carry  away,  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Burglary  and  larceny  at  common  law.    Another  fomuiji) 

That  J.  B.,  late,  &c.,  on,  &c.,  about  the  hour  of  eleven  in  the  night 
of  the  same  day,  at,  &c.,  the  dwelling  house  of  I.  H.  Jr.,  there  situate, 
feloniously  and  burglariously  did  break  and  enter,  (and  the  goods  and 
chattels,  moneys  and  property  of  the  said  I.  H.  Jr.,  in  the  said  dwell- 
ing house  then  and  there  being,  then  and  there  feloniously  and  bur- 
glariously to  steal,  take  and  carry  away),  and  then  and  there  in  the 
said  dwelling  house,  &c.,  twenty  eight  yards  of  Scotch  ingrain  carpet, 
of  dark  colours,  of  the  value  of  thirty  dollars,  &c.,  of  the  goods 

and  chattels,  moneys  and  property  of  the  said  I.  H.  Jr.,  in  the  said 
dwelling  house  then  and  there  being  found,  then  and  there  felonious- 
ly and  burglariously  did  steal,  take  and  carry  away,  contrary,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count    Receiving  stolen  goods. 

That  the  said  J.  B.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  goods 
and  chattels,  moneys  and  property  aforesaid,  by  some  ill-disposed 
person  to  the  jurors  aforesaid  yet  unknown,  then  lately  before  felo*- 
uiously  and  burglariously  stolen,  taken  and  carried  away,  unlawfully, 
unjustly  and  for  the  sake  of  wicked  gain,  did  receive  and  have  (the 
said  J.  B.  then  and  there  well  knowing  the  goods  and  chattels,  moneys 
and  property  last  mentioned  to  have  been  feloniously  and  burgla- 

(g)  The  intention  is  incloded  in  the  words  **  feloniously  and  barglariously,*^  &e.,  bat  it 
mnst  be  fiuther  shown  that  the  breaking  and  entry  was  done  to  commit  a  felony,  which 
felony  should  be  specified.  But  an  averment  that  he  did  then  and  there  commit  a  specific 
iekHiy  is  a  sufficient  averment  of  the  intention ;  Com.  v.  Brown,  3  Rawle  207.  A  statutable 
ittlooy  will  support  the  indictment;  1  Hawk.  c.  38,  s.  38;  R. «.  Knight  and  Rof&ey,  East  P. 
C.  510. 

(A)  Unless  the  commission  of  a  felony  be  actually  laid,  this  is  essential ;  R.  «.  Lyon, 
Leach  221,  3d  ed. 

(t)  Describe  the  character  and  value  of  each  article  according  to  the  feet,  as  in  larceny; 
see  posC,  p.  191. 

(j)  The  ownership  must  be  correctly  stated ;  ante,  p.  10;  post,  p.  192 ;  Stark.  C.  P.  210, 215. 

{k)  Com.  V.  Brown,  3  Rawle  207.  Sentence  was  passed  on  this  indictment  in  the  Su. 
preme  Court  *'The  motion  in  arrest  of  judgment,"  said  Gibson  C.  J.,  "^  ia  founded  on  the 
absence  of  a  direct  averment  that  the  breaking  and  entering  was  with  a  felonious  intent, 
and  although  a  larceny  is  charged  to  have  b^n  committed  afterwards,  it  is  argued  with 
much  theoretic  plausibility,  that  this  may  have  been  in  pursuance  of  a  design  subsequent- 
ly hatched.  It  is  certain  that  all  material  facts  must  be  positively  charged  instead  of  being 
cnllected  by  inferences ;  but  in  this  particular  this  indictment  is  found  to  be  in  strict 
accordanoe  with  the  most  approved  precedents  (Cro.  Cir.  Comp.  203),  and  for  that  rea- 
son this  motion,  also,  must  be  overruled.*'  In  Cro.  C.  C.  203,  the  passage  in  brackets  in 
the  text,  which  is  plainly  surplusage,  is  9mitted  ;  see  also  3  Chit.  C.  L.  203.  The  disad- 
vantage  of  this  form  is  that  in  case  the  stealing  is  left  unproved,  the  defendant  must  be 
acquitted  intatio;  1  Leach  708;  3  Chit  C.  L.  1114.  On  this  account  Ld.  Hale  recom- 
mends  the  form  first  given,  pw  180,  on  which  the  defendant  may  be  convicted  of  either 
burglary  or  larceny,  or  both ;  1  Hale  P.  C.  ^ed.  Stokes  &  Ing.)  559. 
16 


Digitized  by  LjOOQIC 


182  OFFEirCES  AOAIirST  PROPERTY. 

riously  stolen,  taken  and  carried  away),  contrary,  drjc.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3).{kk) 

Burglary  at  common  law  with  no  larceny. 

That  A.  B.,  late,  &c.,  on,  &c.,  about  the  hour  of  eleven  in  the  night 
of  the  same  day,  at,  dzx^.,  the  dwelling  house  of  one  C.  D.,  there  situate, 
feloniously  and  burglariously  did  break  and  enter,  with  intent  the 
goods  and  chattels,  moneys  and  property  of  the  said  C.  D.,in  the^said 
dwelling  house  then  and  there  being,  then  and  there  feloniously  and 
burglariously  to  steal,  take  and  carry  away,  contrary,  &c.,and  against, 
&c.  {Conclude  as  in  book  1,  chap,  3). 

Breaking  into  a  shop  not  adjoining  dwelling  house  in  night  time,  with  in- 
tent to  steely  under  Massachusetts  statute^  1839,  c.  31. 

That  T.  E.  on,  &c.,  at,  &c.,  the  shop  of  A.  B.,  there  situate,  adjoin- 
ing to  (and  occupied  with  the  dwelling  house  of  said  A.  B.),(/) 
there  situate,  in  the  night  time  did  break  and  enter,  with  intent  the 
goods  and  chattels  of  said  A.  B.,  then  and  there,  in  said  shop  being 
found,  feloniously  to  steal,  take  and  carry  away,  against,  &a,  and 
contrary,  &c.(m)     {Conclude  as  in  book  1,  chap.  3). 

Breaking  into  dwelling  house,  not  being  armedt  with  intent  to  commit  lar- 
ceny, under  Massachusetts  statute. 

That  J.  T.,  &c.,  on,  &c.,  at,  &c.,  in  the  night  time  of  said  day,  with 
intent  to  commit  the  crime  of  larceny,  did  break  and  enter  the  dwelling 
house  of  one  C.  E.,  there  situate,  said  J.  T.  not  being  armed,  nor 
arming  himself  in  said  house  with  a  dangerous  weapon,  nor  making 
any  assault  upon  any  person  then  being  lawfully  therein,  against,  &c., 
and  contrary,  4&c.(n)  {Conclude  as  in  book  1,  chap.  3). 

General  frame  <f  indictment  in  JVew  York 

That  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms  about  the 
hour  of  eleven,  in  the  night  of  the  same  day,  at,  &c.,  {setting  forth 
the  object  of  the  burglary)^  of  one  C.  D.,  there  situate,  feloniously 
and  burglariously  did  break  and  enter,  &c.,  with  intent  the  goods  and 
chattels  of  the  said  C.  D.,  in  the  said  then  and  there  being,  then 

and  there  feloniously  and  burglariously  to  steal,  take  and  carry  away, 
and  {setting  forth  the  articles  taken)y  of  the  goods,  chattels  and  pro- 
perty of  the  said  C.  D.,  in  the  said  then  and  there  being,  then 

(kk)  As  to  the  joinder  of  these  counts,  see  ante,  p.  13;  po«f,  p.  196. 

(Q  Or  "  a  certain  dwelling  house,**  as  in  Joselyn  v.  Com^  6  Met  236,  leaving  out  the 
phrase,  **and  occupied  with,*'  as  well  as  the  averment  of  ownership. 

(m)  This  count  was  approved  in  Joselyn  v.  Com.,  6  Met.  236,  where  it  was  said  that 
with  it  miffht  be  coupled  a  count  charging  the  same  facts  with  the  actual  larceny  in  addi. 
lion,  though  the  court  waived  deciding  whether  there  might  not  be  cases  where  the  pro- 
secution, under  such  a  joinder,  might  not  be  put  to  an  election. 

(n)  This  indictment  appears  in  Tullv  v.  Com.,  4  Met.  357,  where  the  only  error  as- 
signed by  the  learned  and  acute  counsel  who  conducted  the  offence,  was  that  the  word 
"  burglariously**  was  omitted.    This  the  courts  however,  deemed  unnecessary. 
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and  there  feloniously  and  burglariously  did  steal,  take  and  carry  away, 
to  the  great  damage  of  the  said  C.  D.,  against,  &c,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Against  a  person  for  aUempting  to  break  and  enter  a  dwelling  house  at 
nighty  at  common  ktw.{o) 

That  J.  O'B.,  late  of,  &c.,  on,  <bc.,  at,  &c.,  the  dwelling  house  of 
W.  H.,  there  situate,  about  the  hour  of  twelve  in  the  night  time  of 
the  same,  unlawfully  and  wickedly  did  attempt  and  endeavour  to 
break  and  enter,  with  an  intent  the  goods  and  chattels  of  the  said  W. 
in  the  same  dwelling  house,  then  and  there  being,  feloniously  and 
burglariously  to  steal,  take  and  carry  away,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

Breaking  a  store  house  with  intent  to  enter  and  steals  at  common  law,(p) 

That  T.  H.,  late  of,  &xi.j  on,  &c.,  about  the  hour  of  twelve  in  the 
night  time  of  the  same  day,  at,  &c.,  the  store  house  of  C.  B.,  there 
situate,  unlawfully  and  wickedly  did  break,  with  an  intent  the  same 
store  house  to  enter,  and  the  goods  and  chattels  of  the  same  C.  B.,  in 
the  same  store  house  then  and  there  being,  then  and  there  feloniously 
to  steal,  take  and  carry  away,  contrary,  &c.,  and  against,  &c.  (Con- 
clude as  in  book  1,  chap.  3). 


CHAPTER  111. 

ARSON. 

General  frame  of  an  indictment  for  arson  at  common  law.{a) 

That  A.  B.,  late,  &c.,  a  certain  house(A)  of  one  C.  D.,(c)  feloniously, 
wilfully  and  maliciously  did  set  fire  to,  and  the  same  house  then  and 

(•)  Drawn  in  1787  by  Mr.  Bradford,  then  attomey.g;eneral  of  Pennsylvania.        (p)  lb. 

(a)  This  form,  with  a  portion  of  the  notes  to  it,  is  drawn  from  SUrk.C.  P.  437. 

(6)  Arson  mifht  at  common  law  be  committed,  not  only  by  buniinff  the  dwelling 
honse,  bat  abo  the  oDt>houses,  which  were  parcel  of  the  dwelling  house ;  Wh.  C.  L.  377 ; 
I  Hale  570;  3  Inst  67,  69 ;  1  Hawk,  c  39,  s.  1,  3;  and  it  is  not  necessary  to  allogre  the 
baminff  of  the  dwelling  honse,  bat  only  of  the  house  simply ;  1  Hale  567,  570 ;  3  Inst  67 ; 
1  Hawk,  c  39,  s.  1.  In  61andfield*s  case.  East  P.  C.  1034,  it  was  holden,  that  out-houses 
Ipenerally  was  a  sufficient  description  under  9  Geo.  I.  c  23 ;  without  showing  of  what 
kind. 

(c)  The  allegation  of  ownership  is  material,  for  it  must  appear  that  the  offence  was 
committed  against  the  property  of  another,  and  this  allegation  must  be  distinctly  proved ; 
Ck>m.  V.  Wade,  17  Pick.  395;  Pedley's  case,  Leach  377;  Breeme*s  case,  Leach  261 ;  Spald. 
ing*s  case.  Leach  251 ;  Hohnes*  case,  Cro.  Car.  376 ;  3  Inst  66.    In  the  case  of  the  Rick- 
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there,  by  such  firing  as  aforesaid,  feloniously,  wilfully  and  malicious- 
ly did  bum,  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

roans,  East  P«  C.  1034,  the  defendants  were  charged  with  the  anon  of  a  certain  house, 
siloate  in  the  parish  of  Ellingbam,  &c^  and  after  conviction,  all  the  judges  held,  that  the 
conviction  was  wrong,  because  the  indietment  did  not  stale  the  ownership.  It  appeared  in 
that  case  that  the  house  belonged  to  the  parish,  and  that  they  suffered  one  Thomas  Early 
to  live  in  it  but  in  whom  the  legal  estate  was  vested  was  dnknown,  and  the  judges  held 
that  it  mignt  have  been  laid  to  be  the  property  of  the  overseers,  or  of  persons  unknown. 
Where  there  is  a  doubt  in  which  of  several  persons  the  property  vests,  it  should  be  difier- 
ently  described  in  different  counts,  in  order  to  obviate  any  objection  on  the  score  of  vari- 
ance. If  the  occupation  be  merely  permissive,  as  by  a  pauper,  of  a  house  belonging  to 
the  parish,  the  property  cannot  be  laid  in  him ;  vide  tupra^  Rickman*s  ease;  and  if  such 
pauper  or  mere  servant,  burn  the  bouse  which  he  inhabits,  even  exclusively,  he  is  guilty  of 
arson ;  Gowen*s  case,  East  P.  C.  1027.  Otherwise,  if  the  defendant  has  possession  under 
a  lease  for  years ;  Holmes'  case,  Cro.  Car.  376;  3  Inst  66;  1  Hale  568;  Breeme*s  case. 
Leach  361 ;  Pedley's  case.  Leach  277 ;  or  as  mortgagor,  Spalding's  case,  Leadi  25S. 
But  it  seems  that  if  the  mere  reversion  be  in  the  d^endant,  who  has  not  possession,  be 
may  be  guilty  of  the  offence,  by  burning  the  house;  Harris'  case,  Fost  113;  East  P.  C. 
10v3.  In  Spaulding's,  Breeme's  and  P^ley's  cases,  it  was  holden,  that  in  respect  of  the 
property  against  which  the  offence  was  committed,  the  statute  9  Geo.  L  e.  92,  did  not  alter 
the  common  law.  The  offence  is  against  the  possessions,  and  the  house,  &,c.,  should  bo 
demcribed  as  belonging  to  the  person  who  has  possession  coupled  with  an  interest;  for  if 
tiie  occupation  be  merely  permissive,  the  house  ought  not  to  be  described  as  the  oocupyer's. 
See  Rickman's  and  Cowen's  cases,  8upra»  In  Glandfield's  case.  East  P.  C.  1034,  it  ap- 
peared  that  the  out-houses  burnt,  including  the  brew  house,  were  tbe  property  of  Blanche 
Silk,  widow,  as  also  was  the  dwelling  house  in  which  she  lived  with  her  son  J.  S.;  that  the 
son  alone  occupied  the  outhouses,  with  the  exception  of  the  brew  house,  on  his  own 
account,  but  without  any  particular  agreement  with  his  mother;  that  she  repaired  the 
dwelling  house  and  outhouses,  and  that  they  jointly  contributed  to  the  ingredients  for  the 
beer,  which  was  brewed  in  the  brew  house,  and  which  was  used  in  the  family.  Mr.  J. 
Heath  held,  that  the  brew  house  ought  to  be  laid  as  in  their  joint  occupation,  but  the  other 
outhouses  as  in  the  occupation  of  the  son  ;  and  upon  the  indictment  so  drawn,  the  prisoner 
was  convicted  and  executed. 

On  an  indictment  for  setting  fire  to  a  barn  in  the  night  time,  whereby  a  dwelling 
bouse  was  burned,  charging  tbe  barn  to  be  the  property  of  6.  and  N.,  it  appeared  that  G. 
was  the  general  owner  of  the  bam,  and  that  part  of  it  was  in  the  occupancy  of  N.,  and  a 
part  of  it  used  for  the  purposes  of  a  stage  company,  who  had  hired  it  from  G.  by  parol  agree- 
ment, for  no  specified  time,  G.  himself  being  a  member  and  agent  of  tbe  company,  and 
exercising  no  different  control  over  this  part  of  the  premises  than  he  exercised  over  the 
other  way  stations  of  the  company.  It  was  held  that  the  company,  and  not  G.,  was  the 
occupant  of  thu  part  of  tbe  barn ;  and  that  the  allegation  of  the  indictment  that  the  pro- 
perty was  N.  and  G.'s,  was  not  supported  by  the  proof;  Com.  v.  Wade,  17  Pick.  395^ 

A  room  in  a  large  building,  which  room  was  separately  leased  by  the  owner  of  the 
building  to  a  merchant  who  occupied  it  as  a  store,  and  having  no  direct  communication 
with  the  other  parts  of  the  building,  is  properly  laid  in  an  indictment  for  arson  as  the  pro- 
pertv  of  the  lessee;  State  v.  Sandy,  (a  slave),  3  Iredell  570. 

'If  a  man,  by  setting  fire  to  his  own  house,  endanger  others  which  are  contiguous,  he 
may  be  indicted  for  the  misdemeanor,  and  it  is  unnecessary  in  such  case  to  aver  an  inten- 
tion to  burn  the  contiguous  houses ;  1  Hale  568 ;  Cro.  Car.  377 ;  Scholfield's  case,  Cald. 
397.  But  if  the  defendant  set  fire  to  his  own  house  with  intent  to  defraud  the  insurers, 
and  the  house  of  his  neighbour  be  burnt  in  consequence,  the  offence  will  amount  to  arson; 
per  Grose  J.,  in  giving  judgment  in  Probert's  case ;  East  P.  C.  1030. 

**And  in  Isaac's  case,  East  P.  C.  1031,  where  the  offence  committed  under  such  circum- 
stances, was  laid  as  a  misdemeanor,  Buller  J.,  directed  an  acquittal  on  the  ground  that  the 
misdemeanor  merged  in  the  felony.  And  if  the  defendant  set  fire  to  his  own  house  with 
intent  to  bum  his  neighbour's  house,  and  the  latter  be  burnt  in  consequence,  the  ofience 
is  as  much  arson  as  if  the  defendant  had  immediately  set  fire  to  his  neighbour's  house ; 
therefore  if  A.  intending  to  bum  B.'s  house  set  fire  to  his  own,  and  B.'s  is  burnt  in  conse- 
qacnce,  the  indictment  may  charge  A.  directly  with  the  wilful  and  malicious  burning  of 
B.'s  house ;  1  Hale  569 ;  East  P.  C.  1034.  The  words  maliciously  and  wilfiilly  are  des- 
criptive  of  tbe  offence  as  ousted  of  clergy  by  the  statute  4  and  5  P.  and  M.  c.  4 ;  but  they 
are  no  part  of  the  description  under  the  statute  9  Geo.  I.  22  ;  though  under  the  latter  sta- 
tute  to  oust  the  offender  of  clergy,  it  must  appear  that  the  act  was  wilful  and  maricioov,  and 
it  seems  to  be  satcr  so  to  nvcr  it.  Sec  1  Hale  567,  560;  3  lust  67;  East  P.  C.  1033,  1021, 
Mi.  ton's  case."  Starkie's  C.  P.  438. 
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Burning  wnfini$hed  dwelling  houMt^  under  Mass.  Rev*  StaL{d) 

That  on,  &c.y  at,  &c.,  about  the  hour  of  twelve  o'clock  in  the  night 
time  of  the  same  day,  a  building  of  one  P.  U.,  of,  &c-9  there  situate, 
erected  by  the  said  P.  U.  for  a  dwelling  house,  and  not  completed  or 
inhabited,  feloniously,  wilfully  and  maliciously  did  set  fire  to,  and 
the  same  building,  so  erected  for  a  dwelling  house,  then  and  there, 
by  the  setting  and  kindling  of  such  fire,  did  unlawfully,  wilfully  and 
maliciously  burn  and  consume,  against,  &c.,  and  contrary,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Setting  fire  to  a  btdldingt  whereby  a  dwelling  house  was  burnt  in  the 
night  time^  under  Mass.  Rev.  StaL 

That  A.  B.,  of,  &c.,  in,  &c.,  on,  &jc.f  about  the  hour  of  two  in  the 
night  of  the  same  day,  at,  &c,  a  certain  building  of  one  C.  D.(f) 
there  also  situate,  called  a  barn,  feloniously,  wilfully  and  maliciously 
did  set  fire  to  and  burn,  and  that  by  the  kindling  of  said  fire,  and  by 
the  burning  of  said  bam,  the  dwelling  house  of  one  £.  P.,  there  also 
situate,  was  then  and  there,  in  the  night  time,  feloniously,  wilfully 
and  maliciously  burnt  and  consumed,  against,  ^.,  and  contrary,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Burning  an  incomplete^  ^c,  dwelling  house^  under  Mass.  Rev.  Stat{f) 

That  A.  B.,  on,  &c.,  about  the  hour  of  twelve  o'clock  in  the  night 
time  of  the  same  day,  a  building  of  one  P.  U.,  of,  &c.,  there  situate, 

(il)  Com.  V.  Sqaire,  1  Met  358.  This  was  objected  to,  becaase  there  was  no  averment 
that  the  building  alleged  to  have  been  burnt  was  other  than  that  mentioned  in  Rev.  Stat, 
e.  136,  s.  5.  The  coart  held,  however,  that  this  was  not  necessary,  and  farther  that  there 
was  no  insensibility  in  **  a  building  erected**  being  unfinished.  The  word  **  feloniously,** 
which  was  part  of  the  indictment,  but  which  is  omitted  in  the  text,  was  rejected  as  sur- 
plusage. 

(«)  In  Com.  V.  Wade,  17  Pick.  395,  it  was  queried  whether  the  averment  of  property 
was  here  necessary ;  but  it  was  said  that  when  made  it  must  be  strictly  proved.  The  best 
coarse  is  to  charge  the  ofienoe  in  two  counts,  one  with  and  the  other  without  the  aver- 
ment. 

(/)  Com.  V.  Squire,  1  Met  258.  Under  this  indictment  the  court  said :  **  The  only  re- 
maining question  to  be  considered  is,  whether  the  offence  is  so  charged  in  this  indictment, 
that  aAer  a  conviction  or  acquittal  thereon  it  will  protect  the  defendant  a^fainst  a  second 
indictment  for  the  same  act,  supposing  the  facts  would  have  warranted  originally  an  indict- 
ment for  the  ofience  of  the  higher  degree,  embraced  in  the  third  section.  The  difficulty 
here  supposed  also  arises  from  not  stating  in  the  indictment  the  exception  contained  in  the 
fifUi  section.  I£  does  not  seem  to  us,  that  the  security  of  the  party  against  being  again 
charged  for  the  same  act,  necessarily  requires  the  form  of  the  indictment  to  be  such  as  is 
suggested  by  the  defendant*s  counsel.  Upon  this  point  also,  some  aid  may  be  derived 
frtHD  considering  the  course  of  proceeding  in  prosecutions  for  larcenies.  Larcenies,  by  our 
statute,  are  of  various  grades,  and  are  punished  with  greater  or  less  severity,  according 
to  the  aggravation  of  the  offence;  and  these  different  grades  of  offence  are  punished  under 
the  provisions  contained  in  different  and  distinct  sections  of  the  statute.  But  we  know 
very  well  that  in  larcenies,  indictments  are  oflen  found,  charging  the  inferior  grade  of 
crimes,  and  omitting  the  circumstances  of  aggravation,  when  all  the  facts  existing  in  the 
case  would,  if  di«cl(wed  to  the  jury,  bring  the  case  within  the  higher  grade  of  larcenies. 
Would  it  be  a  defence  to  such  indictment,  on  the  trial  before  the  petit  jury,  that  the  de- 
leiidant  had  committed  the  offence  charged,  but  with  certain  aggravating  circumstances 
not  charged.  It  seems  to  us  not ;  and  that  when  the  offence  charged  in  the  indictment, 
and  the  offence  actually  committed,  are  both  merely  larcenies,  the  greater  offence  includes 
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erected  by  the  Raid  P.  U.  for  a  dwelling  house,  and  not  completed  or 
inhabited,  feloniously,  wilfully  and  maliciously  did  set  fire  to,  and 
the  same  building,  so  erected  for  a  dwelling  house,  then  and  there, 
by  the  setting  and  kindling  of  such  fire,  did  feloniously,  wilfully  and 
maliciously  burn  and  consume^  against,  &c.,  and  contrary,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Bumivg  a  meeting  house,  under  the  Vermont  statute.(g) 

That  J.  R.,  of,  &c.,  on,  &c.,  at,  &c.,  a  certain  meeting  house,  then 
and  there  situated,  belonging  to  the  First  Calvinistic  Congregational 
Society  in  Burlington  aforesaid,  erected  for  public  use,  to  wit,  for  the 
public  worship  of  Almighty  God,  did  then  and  there  wilfully,  mali- 
ciously and  feloniously  set  fire  to  and  bum,  contrary,  &c.,  and  against, 
&c.     (Conclude  as  in  book  1,  chap.  3). 


the  ieM,  and  evidence  prorifig  the  greater  offence  will  snpport  ao  indictment  for  the  nnaDer 
oflfence.  Such  beinj^  the  case,  it  would  seem  necessarily  to  follow,  that  the  conviction  or 
acouitt&I  of  a  party  thus  charged  with  the  minor  larceny,  must  be  a  bar  to  a  subeeqaent 
inatctment  charging^  the  same  larceny  with  aggravating  circumstances.  The  same  role 
would  seem  properly  to  apply  to  the  different  gradations  of  offences,  of  maliciously  bom. 
ing  buildings,  as  provided  for  in  the  third  and  fifUi  sections  of  the  Rev.  Slat  c  126,  which 
is  also  the  same  statute  in  which  tliere  are  created  four  distinct  grades  of  larcenies,  with 
difierent  punishments  annexed  to  them.  The  offences  made  punishable  by  the  thiid  and 
fifUi  sections  are  both  only  misdei.  .eanors,  and  the  same  courts  have  jurisdiction  of  each. 
There  would  be  but  one  criminal  act  in  the  malicious  burning  of  a  building,  whether  that 
building  alone  was  consumed,  or  it  occasioned  the  burning  of  any  building  described  in 
the  third  section.  Taking  the  case  under  those  limitations,  we  think  if  the  government 
proceed  by  an  indictment  for  the  smaller  offence,  and  on  trial  thereof  there  be  a  judgment 
of  conviction  or  acquittal,  such  judgment  would  be  a  legal  bar  to  a  second  indictment 
charging  the  same  offence  with  aggravation ;  State  v.  Cooper,  1  Green  363.  Upon  the 
whole  matter  we  are  therefore  brought  to  the  conclusion,  that  this  indictment  does  set 
forth  the  burning  of  such  a  building  as  is  described  in  the  statute;  that  as  the  &cts  stated 
in  the  indictment  constitute  a  misdemeanor  and  not  a  felony,  the  offence  is  well  charged 
in  the  indictment  as  a  misdemeanor,  if  the  word  feloniously  be  rejected  as  surplusage, 
as  we  think  it  may  be,  that  the  indictment  is  sufficiently  particular  in  its  form  of  charging 
the  offence  to  be  punished ;  and  finally,  that  a  conviction  or  acquittal  on  this  indictment 
would  be  a  good  bar  to  a  second  indictment  for  the  same  act,  alleging  it  with  the  aggra- 
vating circumstances  described  in  the  third  section  of  the  statute.  The  result  therefore  is, 
that  the  motion  in  arrest  of  judgment  must  be  overruled,  and  the  punishment  awarded 
against  the  defendant  whicli  is  prescribed  by  law  in  such  cases.*' 

(g)  State  V.  Roe,  12  Verm.  93.  Collamer  J. :  **The  indictment  charged  that  the  church 
or  meeting  house  belonged  to  *the  First  Calvinistic  Congregational  Society  in  Burlington.* 
The  proof  of  this  allegation  consisted  in  the  paper  presented  and  parol  proof,  that,  from 
1810,  the  society  has  been  known  by  the  name  of  the  First  Calvinistic  Congregational 
Society,  in  the  town  of  Burlington;  and  tliat  they  built,  and  have  ever  occupied  the 
house.  Was  this  sufficient?  The  existence  of  a  society  or  corporation,  de  facto^  is  suffi- 
cient, and  that  is  always  shown  by  parol.  Even  had  it  be^n  shown  that,  in  point  of  fact, 
the  society  never  were  organized  and  never  were  a  corporation,  it  was  of  no  importance. 
The  burning  of  the  meeting  house  would  be  arson  witiun  our  statute,  though  it  did  not 
belong  to  a  corporation. 

**But,  it  is  said,  there  is  a  variance  in  the  name.  They  take  no  name  in  the  writing. 
They  might  have  many  names  by  reputation,  and  they  are  not,  in  the  indictment,  attempt. 
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For  burning  one's  own  house  with  intent  to  defraud  the  insterers.{h) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  feloniously,  wilfully,  mali- 
ciously and  unlawfully  did  set  fire  to  a  certain  house  being  in  the  pos* 
session  of  him  the  said  A.  B.,  with  intent  thereby  to  injure  and  de- 
fraud the  London  Assurance,  of  houses  or  goods  from  fire,  (then  and 
there  being  a  body  corporate),  against,  &c.,  and  against,  &c.  (Con- 
elude  as  in  book  1,  chap,  3). 

Burning  a  barrack  of  hay^  under  Pennsylvania  stattUe.(i) 

That  H.  C,  late,  &c.,  on,  &c.,  at,  &c.,  feloniously,  unlawfully,  wil- 
fully and  maliciously  did  set  fire  to  a  certain  barrack  of  hay  of  A. 
B.,  there  situate,  with  intent  to  destroy  the  same,  to  the  great  damage 
of  the  said  A.  B.,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in 
book  I,  chap.  3). 

Burning  stable^  under  same. 

That  the  said  H.  C,  at  the  county  aforesaid,  on  the  day  and  year 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  feloniously,  wilfully  and  maliciously  did  set  fire  to  and  burn  a 
certain  stable  of  the  aforesaid  A.  B.,  there  situate,  to  the  evil  example 
of  all  others  jo  like  case  offending,  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Attempting  to  set  fire  to  and  break  in  a  house,  under  Mass.  statute.{j) 
That  A.  B.,  at,  &c.,  on,  &c.,  about  the  hour  of  nine  in  the  night 

{k)  This  form  wm  prepared  under  the  English  statute,  but  it  is  probable  that  it  would 
be  good  at  common  law,  leaving  out  the  "  feloniously  ;**  see  an/e,  p.  1 84. 

(i)  This  form,  with  the  necessary  alterations,  is  based  on  Chapman  «.  Com^  5  Wh.  427. 
Per  curiam :  **  The  word  *  maliciously'  in  the  first  count,  may  pass  as  an  equivalent  for 
the  word  *  wilfully;'  but  the  words  *  barrack,  rick  or  stack  of  hay,  grain  or  bark,' as 
much  import  a  barrack  of  hay  or  grain,  as  they  do  a  rick  or  stack  of  nay  or  grain.  They 
were  used  elliptically  in  the  context,  to  avoid  repetition.  The  statute  is  an  amplification 
of  the  act  of  1767,  under  a  mitigated  punishment;  and  it  is  to  be  remarked,  that  it  was 
not  indictable  on  that  act,  though  it  is  so  now,  to  burn  a  barn  *  unless  it  had  hay  or  corn 
therein.'  It  is  not  credible,  uerefore,  that  the  legislature  did  not  formerly  extend  as 
much  protection  to  a  barn  as  they  subsequently  intended  to  extend  to  a  barrack,  which, 
in  Pennsylvania,  is  an  erection  of  upright  posts  supporting  a  sliding  roof  usually  of  thatch; 
for  of  all  the  buildings  on  a  farm,  it  is  the  cheapest,  and  that  which,  independently  of  the 
property  housed  by  it,  offers  the  least  incitement  to  malicious  mischief.  It  is  not  gene- 
rally,  if  at  all,  used  by  the  tanner  to  cover  his  bark ;  but  containing  that  material,  its  con- 
tents would  be  within  the  words  of  the  statute,  and  the  protection  intended  to  be  given  by  iL 

**  The  second  count  is  for  feloniously  burning  a  stable,  which  is  undoubtedly  a  subject  of 
the  statutory  offence,  independent  of  its  contents ;  but  as  it  does  not  conclude  against  the 
form  of  the  statute,  and  there  is  no  such  felony  at  the  common  law,  there  is  no  count  in 
tlie  indictment  on  which  the  judgment  can  be  rested." — The  form  in  the  text  is  modified 
to  meet  the  opinions  of  the  court.    See  count  for  same  on  next  page. 

{j)  Com.  V.  Harney,  10  Met  432,  425.  ** Dewey  J.:  The  counts  in  this  indictment 
•re  not  bad  for  duplicity.  It  is  true  that  they  set  forth  a  breaking  and  entering  in  the 
night  time,  of  a  certain  building  therein  described ;  but  that  allegation  is  only  introduced 
as  a  part  of  the  various  acts  charged  to  have  been  committed  by  the  defendant,  all  which 
combined,  authorise  the  charge  of  the  specific  offence  made  pnnishable  by  Rev.  Statutes 
c.  133,  s.  12.  It  is  not  unusual  to  find  in  a  count  properly  framed,  all  the  essential  ele- 
ments of  a  count  for  a  minor  offence,  and  presenting  the  objection  of  duplicity  quite  as 
strongly  as  the  present  case.  Tnus  in  an  indictment  for  murdjr  or  min^laugiitcr,  there 
is  a  full  and  technical  charge  of  an  assault  and  battery.    In  burglary,  when  an  actual  lar* 
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time  of  the  same  day,  did  attempt  wiirnlly  and  maliciously  to  set  fire 
to  and  burn,  in  the  night  time,  a  certain  dwelling  house  there  situate, 
of  one  C.  D.,  and  in  such  attempt  did  then  and  there  break  and  enter 
a  certain  out-house,  then  and  there  situated,  of  the  said  C.  D.,  and 
within  the  curtilage  of  said  dwelling  house,  and  did  then  and  there 
procure  and  collect  together  certain  shavings  and  combustible  sub- 
stances, and  did  then  and  there^  in  said  out-house,  set  fire  to,  kindle 
and  burn  said  shavings  and  combustible  substances,  with  the  intent 
then  and  there  to  set  fire  to  and  burn,  in  the  night  time,  the  dwelling 
house  aforesaid,  and  towards  the  commission  of  such  ofience,  but 
was  then  and  there  intercepted  and  prevented  in  the  execution  of  the 
same,  &jc. 

[TAe  second  count  alleged  that  the  defendant^  at  the  time  and  place- 
mentioned  in  the  first  county  attempted  to  set  fire  to  and  bum^  in  the 
night  time^  a  certain  shop  of  said  C.  Z>.,  within  the  cvrtUage  of  his 
dwelling  house^  and  in  such  attempt  broke  and  entered  said  shop^  and 
there  procured  and  collected  shavings^  ^c,^  and  set  fire  tOp  kindled  and 
burned  them  in  said  shop^  with  intent^  in  the  night  iime^  to  set  fire  to  and 
bum  said  shop,  but  was  intercepted  and  prevented. 

The  third  count  was  like  the  second,  except  that  the  wood  building 
was  substituted  for  shop,  and  it  was  not  alleged  that  said  building  was 
within  the  curtilage  of  said  C.  D*s  dwelling  house"]. 

Burning  a  stable.{k) 

That  W.  D.,  late,  &c.,  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on,  &c., 
at  the  county  aforesaid,  a  certain  stable  of  one  T.  F.,  containing  then 
and  there  one  ton  of  hay  there  situate,  feloniously,  maliciously  and 
voluntarily  did  set  fire  to,  and  the  said  stable  and  the  hay  therein 
contained  as  aforesaid,  did  then  and  there  feloniously,  maliciously 
and  voluntarily  burn  and  consume,  contrary,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap,  3). 

ceny  is  allegned  as  perpetrated  after  entry,  there  is  a  technical  char^  of  larceny ;  bat  if 
connected  with  the  actual  breakings  and  entering^,  and  set  forth  in  the  same  connt,  the 
count  is  not  bad  for  duplicity.  In  an  indictment  for  a  battery,  an  assault  precedin^r  the 
battery,  is  alleged,  and  in  sufficiently  technical  terms,  bat  the  count  is  good  for  a  battery, 
and  not  objectionable  for  duplicity.  In  the  present  case,  the  propriety  of  setting-  forth  the 
various  acts  of  the  defendant,  connected  with  the  attempt  to  set  fire  to  the  building,  is 
quite  obvious;  the  statute  itself  making  the  crime  to  consist  in  attempting  to  commit  an 
offence  prohibited  by  law,  and  in  such  attempt  doing  any  act  towards  the  commission  of 
such  offence ;  Rev.  Btats.  tt^  sup.  The  various  acts  of  the  defendant  done  in  the  attempt 
to  set  fire  to  the  building,  were  properly  set  forth  in  this  indictment,  and  the  objection  of 
duplicity  is  not  well  sustained. 

^'The  next  objection  relied  upon  is  that  of  a  variance  between  the  proof  and  the  indict- 
ment, in  the  matter  of  the  ownership  of  the  building  attempted  to  be  set  on  fire.  The  in- 
dictment  alleged  the  same  to  be  in  one  Bernard  Walmire.  The  proof  was,  that  said  Wal- 
mire  was  joint  lessee  with  another  person.  This  might  have  been  a  fiital  variance,  but 
for  the  provision  in  the  Rev.  Stat  c.  133,  s.  11.    This  entirely  obviates  the  objection. 

"The  provision  is,  that  in  the  prosecution  of  any  offence  affecting  any  real  estate,  it 
shall  be  a  sufficient  allegation,  and  not  deemed  a  variance,  if  it  be  proved  on  the  trial  tliat 
any  part  of  such  estate  was  in  the  person  alleged  in  the  indictment  to  be  the  owner 
thereof." 

{k)  This  count  was  framed  in  1791,  by  Jared  IngersoU  Esq.,  at  the  time  attorney -gene- 
ral of  Pennsylvania.    See  count  next  but  one  preceding. 
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CHAPTER  IV. 

ROB  BERT. 

General  frame  of  indictment  at  common  laiv.{a) 

That  A.  B.,  &c.,  in  the  highway  there,  in  and  upon  one  E.  F.  there 
beingy^d)  feloniously  did  make  an  assault,  and  him  the  said  E.  F.,  in 
bodily  fear(c)  and  danger  of  his  life  in  the  highway  aforesaid,  then 
and  there  feloniously  did  put,  and  one  gold  watch  of  the  value  of 
{insert  goods  taken  as  in  larceny)yOi  the  goods  and  chattels  of 
the  said  E.  F.  from  the  person,  and  against  the  will  of  the  said  E.  F.  in 
the  highway  aforesaid,  then  and  there  feloniously  and  violently  did 
seize,  take  and  carry  away,  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

For  a  capital  robbery,  the  prisoner  being  armed  with  a  dangerous  wea- 
pon^  and  actually  striking  and  wounding  the  person  assaulted  and 
robbed;  on  the  latter  clause  of  the  first  section  of  Mass.  statute  of 
1818,  c.  124. 

That  T.  G.  and  J.  B.,  of,  &c.,on,  &c.,  at,  &c.,  in  and  upon  one  C.  C. 
feloniously  did  make  an  assault,  and  sundry  bank  bills,  &c.,  of  the 
value  of  dollars,  of  the  moneys  and  property  of  him  the  said  C. 

C,  from  the  person  and  against  the  will  of  him  the  said  C.  C,  then 
and  there  feloniously  and  by  force  and  violence,  did  rob,  steal,  take 
and  carry  away,  and  that  they  the  said  T.  G.  and  J.  B.,  at  the  time  of 
committing  the  assault  and  robbery  aforesaid,  were  then  and  there 
armed  with  a  certain  dangerous  weapon,  made  of  iron,  to  wit,  a  pis- 
tol, and  being  then  and  there  so  as  aforesaid  armed,  they  the  said  T. 
6.  and  J.  B.  with  the  dangerous  weapon  aforesaid,  him  the  said  C.  C, 
in  and  upon  the  face  and  head  of  him  the  said  C.  C,  then  and  there 
feloniously  did  actually  strike  and  wound,  and  with  force  and  violence 
did  then  and  there  feloniously  throw  him  on  the  ground,  against,  &C.9 
and  contrary,  dLC.(^)     {Conclude  as  in  book  1,  chap.  3). 

(a)  For  this  form,  see  Stark.  C.  P.  441. 

(&)  It  is  essential  to  aver,  that  the  assault  be  laid  as  feloniously  made ;  Wh.  C.  L.  101 ; 
Surk.  C.  P.  99. 

(c)  It  is  necessary  to  aver,  that  the  property  was  taken  with  violence  from  the  person,  and 
against  the  will  of  the  party;  Post  138;  1  Hale  534;  Leach  229.  ''The  allegation  that 
the  party  was  put  in  fear  is  of  modem  introduction ;  and  in  Donally's  case,  Leach  239,  it 
was  observed  by  the  judges,  that  no  technical  description  was  necessary,  provided  it  ap- 
peared on  the  whole,  that  the  offence  had  been  committed  with  violence,  and  against  the 
will  of  the  party.  And  in  Smithes  case.  East  P.  C.  783,  the  prisoner  was  charged  with 
assaulting  the  prosecutor  with  force  and  arms,  and  potting  him  in  corporal  fear,  and  taking  a 
sum  of  money  from  his  person,  against  his  will ;  it  was  objected  that  the  taking  ourht  to 
bav«  been  alleged  to  have  been  done  violently,  but  all  the  judges  agreed,  that  a  robbery 
was  safiSciently  described,  and  that  Lord  Hale  (1  Hale  534),  was  inaccurate  in  his  ex- 
pression ;*' SUrk.  C.  P.  443. 

{d)  This  form,  to  which  no  exception  was  fbnnd  in  Com.  «.  Gallagher,  6  Met  565,  is 
but  little  varied  from  that  riven  by  Mr.  Davis,  p.  151.  The  allegation  in  brackets  is  per- 
haps suri^usaffe,  and  in  the,  last  named  case  it  was  held  that  the  general  averment  of 
wofinding  in  the  indictment  was  not  sustained  by  evidence  of  a  sligfht  scratch  given,  nor 
tiint  of  striicing  by  evidence  of  a  pulling  down  by  the  action  of  the  hands  round  the  prose- 
cutor's neck. 
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CHAPTER  V. 

LAKCENT. 


General  frame  of  indictment  at  common  law. 

That  A.  B.,  one  bat,(a)  of  the  value  of  one  doIIar,(&)  of  the  goods 
and  chattels  of  C.  0.9(0)  then  and  there  being  found,  feloniously  did 
steal,  take  and  carry  away.(if)     (Conclude  cts  in  book  1,  chap.  3). 


(a)  The  articles  alleged  to  be  stolen  should  be  described  specifically  by  the  Danes  by 
which  they  are  commonly  known ;  and  their  number,  quantity  and  vaiae  set  forth ;  Wh. 
C.  L.  89.  A  lumping  description  will  not  do;  but  each  individual  article  must  be  in- 
dividually set  forth ;  thus,  **  twenty  wethers  and  ewes"  would  be  bad  for  uncertainty  ;  the 
actual  number  of  each  should  be  stated  i  2  Hale  183;  Archbold's  C.  P.  9th  ed.  45.  But 
when  the  articles  are  of  the  same  kind  they  can  be  joined  numeratively,  as  **  six  pair  of 
shoes  of  the  value,  &c.,  one  hat  of  the  value,  &rC.;  Wh.  C.  L.  89.  "  Six  handkerdiiefs,** 
is  ffood  though  the  handkerchief  were  in  one  piece,  the  pattern  designating  each ;  6  Term 
R.  267 ;  1  Ld.  Raym.  149.  It  has  been  held  enough  to  say,  **  one  hide  of  the  value,**  &lc,  ; 
SUto  V.  Dowel),  3  Gill  dL  J.  310 ;  »  one  book,'*  dtc,  without  describing  iU  name ;  SUte  v. 
Logan,  1  Mo.  377 ;  **  one  shovel  plough ;"  State  v.  Sansom,  3  Brevard  5  ;  **  and  a  parcel 
of  oats  ;**  State  v.  Brown,  1  Dev.  137.  The  proof  as  to  the  description  of  articles  must  oor. 
respond  with  the  allegation ;  but,  as  to  the  number,  quantity  or  value,  a  variance  between 
the  statement  and  proof  as  will  be  seen,  is  wholly  immaterial ;  R.  o.  Johnson,  3  M.  dL  S. 
148,  539.  If  a  statute  makes  a  ditiinction  between  things  belonging  to  the  same  class, 
or  commonly  comprehended  within  one  general  term,  it  is  essentially  neoessary  to  indi. 
cate  the  particular  thing,  and  the  general  term  will  not  be  sufficient ;  R.  «.  M'Dermott,  R. 
dc  R.  356;  R.  V.  Dnffin,  t6.  365. 

Where  a  stetute,  15  Geo.  II.  c.  34,  specified  «*  lambs'*  as  well  as  "  sheep,*'  and  the  indict- 
ment  was  for  stealing  sheep,  evidence  of  stealing  lambs  was  held  not  to  support  it ;  R.  v. 
Loom  and  others,  1  Mood.  C.  C.  160 ;  R.  o.  Cook,  S  East  P.  C.  616.  A  charge  of  steal, 
ing  **one  sheep**  is  not  supported  by  proof  of  stealing  an  animal  under  a  year  old,  called 
a  «*lambteg;'*  it  should  have  been  laid  **one  lamb;**  R.  o.  Birkett,  tupra;  though  in  De- 
laware  a  contrary  ruling  was  had ;  SUte  v.  Tootle,  2  Harringt  541.  (A  charge  of  steal- 
ing lambs  is  supported  by  proof  of  finding  the  carcasses  in  Uie  owner*s  ground,  and  only 
the  skins  carried  away;  R.  «.  Rawlins,  2  East  P.  C.  617).  It  was  long  held  in  7  and  8 
Gea  IV.  c.  29,  s.  25,  that  an  indictment  for  stealing  a  sheep  would  not  be  supported  by 
proof  of  stealing  a  ewe,  because  that  stetute  specifies  **ewe,  ram  and  lamb,**  as  well  as 
•»  sheep ;"  R. ».  Puddifbot,  ib.  247 ;  and  ••  sheep"  in  that  act  means  •»  wether*'  only ;  R.  ©.  Bir- 
kett,  1  C.  db  P.  216.  But  a  "^  rig  sheep'*  was  held  well  described  as  •«  one  sheep;  R.  o.  Stroud, 
6  C.  dL  P.  535,  Alderson  B.;  and  now  by  a  later  decision,  where  the  sex  of  the  stolen  ani- 
mal  could  not  be  ascerteined  from  inspecting  those  parte  of  the  skin  and  flesh  which  re- 
mained,  an  indictment  charging  the  stealing  of  a  sheep  was  held  sufficient,  even  assuming 
that  the  sheep  stolen  was  not  a  wether,  but  **  a  ram,  ewe  or  lamb  ;*'  for  those  words  may 
be  rejected,  the  word  4*  sheep*'  in  the  act  being  a  generic  term  ;  R.  ».  M'Culley,  2  Mood. 
C.  C.  34.  Under  the  Tennessee  stetute,  in  which  **  gelding"  and  **  horse"  are  distinguished, 
evidence  of  stealing  the  former,  will  not  support  an  indictment  for  stealing  the  latter; 
Tulley  o.  Stete,  3  Humph.  323 ;  though  it  would  seem  that  ^  equu9^'  in  the  Latin  pleadings 
in  trover  was  satisfied  by  proof  of  a  gelding;  Gravely  o.  Ford,  Ld.  Raym.  1209.  Where 
the  larceny  of  dead  animals  is  charged,  if  the  animal  has  another  appellation  when 
living  from  when  dead,  or  if  it  is  governed  by  a  different  law  of  property,  it  must  be 
laid  as  dead,  otherwise  it  will  have  been  presumed  to  have  been  alive,  and  the  va- 
riance will  be  fatel;  R.  v.  Puckering,  1  Mood.  C.  C.  242;  Wh.  C  L.  91. 

The  principle  is  familiar,  that  no  matter  how  many  distinct  articles  are  oonteined  in 
the  indictment,  the  proof  of  the  stealing  of  the  one  only  will  be  enough  to  support  a  con- 
viction ;  Wh.  C.  L.  91 ;  Dick.  Q.  S.  6th  ed.  222 ;  /ws/,  p.  193,  n./. 

Larceny  does  not  lie  for  a  thing  which  is  not  the  subject  of  determinate  pro{ierty,  as 
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waifs,  treasure  trove,  &c.,  Wh.  C.  L.  391 ;  though  deerakins,  hung  up  in  an  Indian  camp. 
Pa.  V,  Becouib,  Add.  3d6;  and  clothing,  found  on  a  dead  body,  on  ahorc,  from  a 
wreck,  aie  not  subject  to  this  rule;  \Ven8on  o.  Say  ward,  13  Pick.  402. 

The  goods  roust  be  personal  goods,  and  of  intrinsic  Yalue  in  which  some  one 
has  a  property,  and  they  must  not  be  connected  with  lands  or  buildings  at  the 
time  of  taking.  Theif  fnu$i  be  thing$  of  intrinne  value;  and,  therefore,  if  they  are 
valuabile  only  as  evidence  of  claims  or  demands,  or  title  to  land,  as  notes,  orders,  bills,  or 
deeds,  they  are  not  at  common  law,  the  subject  of  larceny,  although  protected  by  statute. 
Arch.  C.  P.  9th  ed.  165 ;  Wh.  C.  L.  392 ;  State  o.  Tillery,  1  N.  &,  M*C.  9 ;  Cress  e.  State, 
1  Port.  83 ;  State  «.  Wilson,  9  Tr.  Con.  S.  C.  R.  49 ;  State  v.  Holbrook,  13  Johns.  90 ;  R.  o. 
Westbeer,  Stra.  1 133 ;  East  P.  C.596.  In  the  last  case  the  writing  stolen  concerned  the  realty  ; 
but  stealing  the  parchment  on  which  a  record,  dDC,  of  a  court  of  justice  not  concerning  the 
realty  b  written,  is  now  indictable  in  England  as  a  misdemeanor  by  the  enactments  of  7 
and  8  Geo.  IV.  c.  39,  s.21,  (see  R.  v.  Walker,  1  Mood.  C.  C.  155),  and  was  previously  indict- 
able  as  a  larceny  at  common  law  if  stated  as  so  much  parchment ;  ib.  It  seems  that 
where  the  evidence  ^Is  to  support  a  verdict  in  a  count  charging  the  larceny  of  the  instru- 
ment under  its  leebnical  description,  there  may  be  a  conviction  on  a  count  charging  the 
larceny  of  a  piece  of  paper;  R.  v.  Perry,  1  C.  &  K.  725.  So  it  is  no  larceny  to  take 
animals  which  are  regarded  as  of  a  base  nature,  as  dogs,  cats,  foxes,  monkeys  and  ferrets, 
although  domesticated,  which  do  not  directly  or  indirectly  serve  for  food,  and  the  value  of 
which  is  merely  accidental  or  imajrinary ;  Hawk.  b.  1,  c  33,  s.  36 ;  and,  accordingly,  it 
has  been  held,  that  an  indictment  for  stealing  **  five  live  tame  ferrets  confined  in  a  hutch," 
could  not  be  supported,  although  it  was  proved  that  the  animals  were  tame,  and  had  been 
sold  by  the  prisoner  for  nine  shillings ;  R.  v.  Searing,  R.  &>  R.  350.  Dogs,  however,  when 
taxed,  are  subject  in  Pennsylvania  to  a  different  rule;  Wh.  C.  L.  388.  Bees,  which  when 
confined  in  a  hive  are  protected,  cease  to  be  so  when  unreclaimed,  though  they  may  hap- 
pen to  be  confined  in  a  tree  by  the  owner  of  it ;  Waleis  e.  Mease,  o  fiinn.  546. 

They  must  be  things  in  which  some  one  has  a  property ;  and,  therefore,  animals /era  na- 
tmrti  and  unreclaimed^  as  deer  in  a  forest,  conies  in  a  warren,  a  marten  when  caught  in  a 
trap  in  the  woods,  Norton  v,  Ladd,  5  N.  Hamp.  203,  fish  in  the  sea  or  in  rivers,  game  and 
wild  fowl,  unless  domesticated,  are  not  the  subjects  of  larceny ;  1  Hale  510.  A  reclaimed 
hawk  is  the  subject  of  larceny,  if  known  to  be  so;  1  Hale  512.  So  are  swans,  though  at 
large  in  a  public  river,  if  lawfUUy  marked,  or  whether  marked  or  not,  if  in  a  private  water, 
DalL  c  156.  But  when  appropriated  and  confined,  e,  g,  fish  in  a  trunk  or  net,  partridges 
or  pheasants  in  a  meadow,  deer  so  enclosed  in  a  park  as  to  be  taken  out  at  pleasure ;  1 
Hale  51 1 ;  h  Hawk.  c.  33,  s.  39 ;  or  so  tamed  as  to  be  habituated  to  return  to  a  place  pro- 
vided by  the  owner,  these  animals  being  **  under  propriety,**  become  the  subject  of  larceny, 
as  for  instance  a  dove,  when  in  its  master*s  dove  cote;  Com.  e.  Chace,  9  Pick.  15 ;  R.  e. 
Brooks,  4  C.  Ac  P.  131.  When  killed,  their  flesh  and  skin  are,  in  like  manner,  the  pro- 
perty of  the  lawful  possessor.  On  the  same  principle  a  man  may  be  indicted  for  steal- 
ing ice  when  stowed  away  in  an  ice  house  for  domestic  use ;  Ward  v.  People,  3  Hill 
N.  &;R.  395;  6  16.144. 

They  must  be  things  unconnected  with  land  or  buildings  at  the  time  of  the  taking,  or  no 
larceny  will  be  committed  at  common  law  by  their  being  severed  and  immediately  re- 
moved. Thus  it  was  no  larceny  to  dig  and  carry  away  minerals  from  the  earth,  to  pull 
down  and  carry  away  any  part  of  a  building ;  to  cut,  gather  and  take  corn  and  fruit,  or  to 
fell  trees;  1  Hale  509,  510.  But  if  any  of  these  thin^  bo  at  one  time  severed  by  the 
offender  from  the  land,  and  removed  by  him  at  another  time,  though  the  severance  was  by 
the  ofiender  himself,  so  that  the  severance  and  the  removal  cannot  be  regarded  as  one  con- 
tinued act,  the  removal  will  be  a  larceny.  Thus,  if  coal,  &.C.,  be  raised  from  a  mine  in 
day  time,  and  laid  on  the  surface  of  the  ground  at  the  mouth  of  the  pit,  and  carried  away 
at  night  by  the  same  party,  or  if  corn  be  cut,  or  fruit  gathered,  or  timber  felled,  at  one 
time,  and  after  an  interval  be  carried  away,  without  such  a  continued  presence  of  the  thief 
as  to  make  the  taking  and  carrying  away  one  continued  act;  1  Hale  510;  or  if  copper 
be  severed  from  tlie  brickwork  in  which  it  is  set  during  the  day  time,  and  carried  on  at 
night  by  the  same  party ;  Lee  v.  Risdon,  7  Taunt  191,  these  will  be  larcenies ;  Dickin- 
son*s  Q.  S.  6th  ed.  238. 

{b)  Some  value  must  be  attached  to  the  article  stolen,  or  the  indictment  will  be  bad  ; 
Wh.  C.  L.  90,  405;  Rose.  Cr.  Ev.  512;  People  v.  Payne,.6  Johns.  103 ;  Sute  e.  Tillery,  1 
N.  Sl  M*C.  9 ;  People  e.  Wiley,  3  HiU  N.  Y.  R.  194 ;  Sute  o.  Wilson,  1  Port.  1 10  ;  Sute 
V.  Bryant,  2  Car.  L.  R.  269;  State  v.  Thomas,  2  M*C.  527.  Thus  indictments  charging 
the  defendant  with  stealing  a  thing  destitute  of  value,  or  to  which  no  value  is  assigned, 
will  be  quashed;  SUie  o.  Bryant,li  Car.  L.  R.  617  ;  Wilson  o.  State,  1  Port.  118.  It  is 
best  to  give  a  separate  value  to  each  distinct  article  included  in  an  indictment,  as  other- 
wise the  offence  must  be  made  out  as  to  all  the  articles,  as  the  grand  jury  has  ascribed  a 


Digitized  by  LjOOQIC 


193  OFFEKCES  AOAIWST  PROPERTY. 

Tnlue  to  all  of  (hem  collectively ;  R«  o.  Forsyth,  R.  &r  R.  274.  If  value  be  g\ren  to  twM 
of  the  articlce  introduced,  and  not  to  the  remainder,  iudgmttnt  will  be  arrested  as  to  the 

rt  to  which  oo  Taloe  is  given ;  Com.  e.  Smith,  1  Mass.  345 ;  People  o.  Wiley,  3  Hill  N. 
R.  194.  As  has  just  Men  noticed,  where  there  Is  a  difficulty  in  ihe  description  of  a  note 
or  other  instrument  stolen,  it  is  advisable  to  insert  a  count  for  the  larceny  of**  one  piece  of 
paper  of  the  value  of  one  penny,*'  and  it  would  seem  that  this  assignment  <xf  value  is  suffi. 
cient,  ($e€  la$t  note).  In  those  states  where  the  distinction  between  grand  and  petty  lar- 
ceny is  abolished,  it  is  immaterial  whether  the  goods  be  proved  to  be  of  the  value  laid  in 
the  indictment  or  not;  Arch.  C.  P.  10th  ed.  49,  101,  211. 

(£)  As  has  been  already  observed,  it  is  of  necessary  importance  that  the  name  of  the 
party  whose  goods  are  allesed  to  have  been  stolen,  should  be  men  correctly ;  see  anle,  p. 
10;  Arch.  C.  P.  lOth  ed.  176.  In  applying  this  principle,  there  are  one  or  two  points 
which  it  is  essential  to  keep  in  mind  in  determining  the  question  of  property  in  each  par- 
ticular case. 

1.  Where  goods  are  stolen  out  of  the  possession  of  a  bailee,  they  may  be  described  in  tlie 
indictment  as  the  property  of  either  bailor  or  bailee;  Wh.  C.  L.  404;  Arch.  C.  P.  lOth  ed. 
212;  Sute  o.  Somerville,  21  Maine  586;  State  v.  6rant,22  Maine  171.  The  cases  usually 
given  as  an  illustration  of  this  rule  are  those  of  goods  left  at  an  inn;  R.  e.  Todd,  2  East 
P.  C.  658 ;  cloth  eiven  to  a  tailor  to  manufacture  and  linen  to  a  laundress  to  wash ;  R.  v. 
Packer,  2  East  P.  C.  658 ;  chattels  entrusted  to  a  person  for  safe-keeping ;  R.  v.  Taylor, 

1  Leach  356 ;  R.  v.  Slatham,  t^.;  see  R.  v.  Ashley,  1  C.  &  K.  196 ;  goods  levied  on  by  a 
constable  and  in  his  custody ;  People  v.  Palmer,  10  Wend.  165 ;  in  each  of  these  cases 
the  property  may  be  laid  as  the  goods  and  chattels  of  the  bailee  or  of  the  owner,  at  the  option 
of  the  prosecutor;  see  2  Hale  181 ;  1  i6.  613;  1  Hawk.  c.  33,  s.  47 ;  R.  o.  Bird,  B  C,  Sl 
P.  44.  But  the  bailee  of  a  bailee  has  no  such  special  property  as  would  authorize  tlie 
goods  being  laid  as  his.  Thus  an  indictment  will  be  vicious  which  lays  the  property  of 
goods  taken  in  execution  in  the  bailee  or  receipttr  of  the  slieriff ;  Com.  v,  Morse,  14  Mass. 
2 1 7;  Norton  o.  People,  8  Cow.  137.  The  property  also  cannot  be  laid  in  one  who  has  neither 
had  the  actual  nor  constructive  possession  of  Ihe  goods,  and  thus  where  the  person  named 
as  owner  was  merely  servant  to  the  real  owner,  or  where  the  property  was  laid  in  the 
master  who  actually  had  never  seen  or  received  the  goods,  and  where  in  fact  the  servant 
had  been  specially  entrusted  with  them,  the  ownership  was  held  to  be  wrongly  laid ;  R.  o. 
Hutchinson,  R.  dL  R.  412 ;  R.  v.  Roddick,  8  C.  db  C.  237. 

2.  Goods  stolen  firom  a  dead  person,  such  as  the  coffin  or  shroud,  roust  be  laid  in  the 
executors  and  administrators,  if  there  be  suoh,  and  if  not,  in  the  person  who  defrayed  the 
expenses  of  the  funeral ;  Wh.  C.  L.  404. 

3.  Groods  stolen  fVom  a  married  woman  must  bo  invariably  laid  as  the  property  of  her 
husband,  even  though  she  lives  in  separation  from  him,  with  an  income  vested  in  trustees 
for  her  private  use;  Wh.C.  L.  404;  Arch.  C.  P.  10th  ed.  213.  But  where  goods  were 
stolen  from  a  singlewoman,  who  afterwards  before  indictment  married,  it  was  held  that 
the  property  was  rightly  laid  in  her  by  her  maiden  name ;  R.  e.  Turner,  1  Leach  536. 

4.  At  common  law  where  the  owners  form  an  unincorporated  partnership,  the  names  of  all 
of  them  must  be  correctly  stated  ;  Wh.  C.  L.  405;  and  even  where  the  property  was  tem- 
porarily vested  in  one  of  them,  the  namf  s  of  all  the  members  of  the  firm  must  be  set  out ; 
Hogg;  o.  State,  3  Blackf.  326 ;  R.  e.  Shovington,  I  Leach  513 ;  R.  e.  Beacall,  1  Mood.  C. 
C.  Id.  But  if  the  goods  of  a  corporation  are  stolen,  the  property  must  be  charged  to  be 
in  the  corporation  in  ito  corporate  name,  and  not  in  the  individuals  who  comprise  it ;  R. 
V.  Patrick,  2  East  P.  C.  1059 ;  1  Leach  253;  Arch.  C.  P.  10th  ed.  214.  It  is  not  ne- 
cessary,  it  seems,  to  aver  the  political  existence  of  the  corportion,  as  that  is  a  matter  for 
evidence,  and  after  verdict  it  may  be  inferred  from  the  corporate  name ;  Litligow  e.  Com., 

2  Va.  Cases  296. 

5.  Necessaries  furnished  by  a  parent  to  a  child,  may  be  laid  as  the  property  of  either 
parent  or  child ;  Arch.  C.  P.  1 0th  ed.  213  ;  2  East  P.  C.  654;  though  it  is  safer  to  allege 
them  to  be  the  property  of  the  child ;  R.  e.  Forsgate,  1  Leach  463 ;  R.  o.  Hughes,  C. 
dc  M.  593. 

6.  Where  the  owner  is  unknown  it  is  to  be  so  stated;  Com.  o.  Morse,  14  Mass.  217; 
Com.  V.  Manley,  12  Pick.  173 ;  1  Hale  512;  Wh.  C.  L.  71, 403 ;  though  if  the  names  of  the 
owners  appear  on  the  trial  to  have  been  capable  of  ascertainment  at  the  finding  of  the  in- 
dictment, the  defendant  must  be  acquitted ;  R.  v.  Walker,  3  Camp.  264 ;  R.  v,  Robenson, 
Holt  C.  N.  P.  595. 

{d)  Where  the  subject  of  the  larceny  is  live  cattle,  **  steal,  take  and  lead  away,**  may 
be  substituted.    **7ci]re,**  however,  is  essential ;  2  Hale  184. 
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Stealing  the  property  of  different  persons. 

That  defendant,  on  &c.,  at^  &c.,  one(e)  silver  watch  of  the  value 
of  forty  shillings^  of  the  goods  and  chattels  of  E.  T.,  two  hats  of  the 
value  of  twenty  shillings^  and  two(/)  waistcoats  of  the  value  of  six 
shillings,  of  the  goods  and  chattels  of  (^)  one  G.  H.,  then  and  there 
being  found,  feloniously  did  steal,  take  and  caurry  away,(A)  against, 
&C  (Conclude  as  in  book  1,  chap.  3). 

Larceny  at  a  navy  yard  of  the  United  States. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  and  within  the  navy  yard  adjoin*' 
ing  the  City  of  Brooklyn,  in  the  County  of  Kings,  in  the  Southern 
District  of  New  York  aforesaid,  the  site  of  which  said  navy  yard  had 
been  before  the  said  day  of  in  the  year  last  aforesaid, 

ceded  to  the  said  United  States,  and  was  on  the  said  last  mentioned 
day,  thetrand  there  under  the  sole  and  exclusive  jurisdiction  of  the 
said  United  States,  feloniously  did  take  and  carry  away  with  intent 
to  steal  and  purloin,  (state  definitely  the  things  taken^  and  the 
value  of  each  separately)y  said  {as  before)^  then  and  there  being  tke 
property  of  one  against,  &c.,  and  against,  &c.     {Conclude  as 

in  book  1,  chap.  3). 

Second  count 

{Like  first  county  substituting) :  "then  and  there  being  of  the  per- 
sonal goods  of  one  ,"  for  <nhen  and  there  the  property  of  one 

Third  count 

{Like  second  county  substituting) :  "  being  then  and  there  the  per- 
sonal goods  of  some  person  or  persons  to  the  said  jurors  unknown," 
for  « then  and  there  being  of  the  personal  goods  of  one  •" 

{For  final  county  see  ante,  p.  17,  07  n,  123  n). 

Larceny  on  the  high  seas. 

That  A.  B.,  &c.,  on,  &c,  at,  &c.,  in  and  on  board  of  a  certain 
American  vessel,  being  a  called  the  belonging  in  whole 

(e)  As  to  the  description  of  th«  property  stolen,  its  valoeand  ownerabip^  see  tfnis,  p.  191t 
Stark*  C.  P.  313.  The  owner  of  goods  stolen,  is  not  in  strictness  entitled  to  the  restitution 
of  any  which  are  not  specified  in  the  indictment ;  East  P.  C.  288.  If  a  thief  sell  thejroods 
the  prosecutor  is  entitled  to  the  money ;  Hanberrie*s  case,  Cro.  Elis.  661 ;  1  Hale  S45, 

(/)  Althoagh  in  general^  the  Yalue  of  each  diflerent  individual  article  stolen,  should  be 
specified,  p.  190, 2  Hale  183,  yet  where  several  articles  of  proper^  of  the  same  nature  and 
kind  are  stolen  at  the  same  time,  as  several  sheep  or  handkerehiera,  it  is  the  common  prac- 
tice to'  allege  their  value  cumulatively,  as  ten  handkerchiefs  of  the  Value  of  twenty  shillings* 
And  unless  the  defendant  be  convicted  of  stealing  part  only^  no  uncertainty  can  arise,  but 
if  the  jury  find  that  he  stole  one  only,  then  it  may  be  doubtful  whether  the  offence  be  grand 
or  petit  larceny,  since  they  were  not  alleged  to  be  of  the  value  of  two  shillings  each,  but  in 
such  case  the  difficulty  might  perhaps  be  obviated  by  finding  the  value  speciuUy. 

(g)  Where  the  felonies  are  completely  distinct,  they  ought  not  to  bo  joined  in  the  same 
indictuMut;  see  p.  12;  but  where  the  transaction  is  the  same,  as  where  the  property  of 
different  persons  is  taken  at  the  same  time,  there  seems  to  be  no  objection  to  the  joinder. 

(Jk)  These  words  are  essential,  ante^  p.  192;  and,  in  an  indictment  of  this  nature,  it  is  on* 
neocessary  further  to  specify  the  means  of  gaining  possession  of  the  property ;  Stark.  C.  P. 
101  ;  Lescb  273,  305,  730. 

An  indictment  for  petit  larceny  differs  (torn  one  for  grand  larceny  in  no  other  respeot 
than  in  laying  the  value  at  one  shilling  or  under. 
17 
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or  in  part  to  a  certain  person  or  persons,  then  and  still  being  a 
citizen  or  citizens  of  the  United  States  of  America,  whose  name  or 
names  are  to  the  said  jurors  unknown,  on  the  high  seas,  out  of  the 
jurisdiction  of  any  particular  state  of  the  said  United  States,  on  waters 
witliin  the  admiralty  and  maritime  Jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  feloniously  did  take 
and  carry  away  {state  the  nature  of  the  things  taken^  their  particu- 
lar name  and  value)^  with  intent  to  steal  or  purloin  the  same, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 

{Like  first  county  inserting  after  the  specification  of  the  articles 
taken,  and  before):  "with  intent  to  steal  or  purloin  the  same,"  "of 
the  personal  goods  of  some  person  or  persons  to  the  said  jurors  un- 
known." 

Third  count 

{Like  second  county  substituting) :  "of  the  personal  goods  of  one 
9^*  for  "of  the  personal  goods  of  some  person  or  persons  to  the 
said  jurors  unknown." 

{For  final  count,  see  ante,  p.  17,  97  n,  123  n). 

Larceny  on  the  high  seas.    Another  form. 

That  A.  B.,  &c.,  on,  <&c.,  at,  &c.,  in  and  on  board  of  a  certain  ves- 
sel being  a  called  the  belonging  and  appertaining,  in 
whole  or  in  part,  to  a  certain  person  or  persons  then  and  still  being 
a  citizen  or  citizens  of  the  United  States  of  America,  whose  names 
are  to  the  said  jurors  unknown,  on  the  high  seas,  out  of  the  jurisdic- 
tion of  any  particular  state  of  the  said  United  States,  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  said  United  States  of  Ame* 
rica,  and  of  this  court,  feloniously  did  take  and  carry  away,  with 
intent  to  steal  and  purloin  {here  state  particularly  each  article,  and 
the  value  of  each  separately),  of  the  personal  goods  of  some  person 
or  persons  to  the  jurors  aforesaid  as  yet  unknown,  against,  &c.,  and 
against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Second  count 

{Same  as  first  count,  substituting):  "belonging  and  appertaining 
in  whole  or  in  part  to  one  then  and  still  being  a  citizen  of  the 

United  Stales  of  America,"  for  "belonging  and  appertaining  in 
whole  or  in  part  to  a  certain  person  or  persons  then  and  still  being  a 
citizen  or  citizens  of  the  United  States  of  America,  whose  names  are 
to  the  said  jurors  unknown." 

Third  count 

{Like  first  count,  substituting) :  "  of  the  personal  goods  of  one 
,"  for  "  of  the  personal  goods  of  some  person  or  persons  to 
the  jurors  aforesaid  as  yet  unknown." 

Fourth  couM. 

{Like  second  count,  substituting) :  "of  the  personal  goods  of  one 
,"  for  "  of  the  personal  goods  of  some  person  or  persons  to 
Ihe  jurors  aforesaid  as  yet  unknown." 

{For  final  count,  see  ante,  p.  17,  97  it,  123  n). 
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Larceny  in  an  American  ship  at  the  Bahama  islands. 

That,  &a,  on  board  of  a  certain  vessel,  to  wit,  a  sloop,  called  the 
C.  W.,  then  and  there  belonging  to  S.  P.  W.,  J.  C.  B,  and  N.  F.,  citi- 
zens of  the  United  States,  while  lying  in  a  place,  to  wit,  Great  Har* 
bour  in  Long  Island,  one  of  the  Bahama  islands,  within  the  jurisdiction 
of  a  certain  foreign  sovereign,  to  wit,  the  king  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  a  certain  J.  P.  M.,  otherwise  called  J. 
M.,  otherwise  called  P.  M.,  late  of  the  district  aforesaid,  mariner, 
then  and  there  being  a  person  belonging  to  the  company  of  the  said 
vessel,  did  take  and  carry  away  with  an  intent  to  steal  and  purloin 
certain  personal  goods  of  the  said  S.  P.  W.,  to  wit,  one  quadrant  of 
the  value  of  twenty  dollars,  one  reflecting  semicircle  of  the  value  of 
twenty  dollars,  twenty-four  lunar  tables  of  the  value  of  twenty-four 
dollars,  one  shaving  box  and  glass  of  the  value  of  five  dollars,  one 
chart  of  the  value  of  one  dollar,  contrary,  &c.,  and  against,-  &c.  (Con- 
cluck^as  in  book  1,  chap,  3). 

Second  count    Receivingj  Sf^c. 

That,  &c.,  on  board  of  a  certain  vessel,  to  wit,  a  sloop  called  the 
C.  W.,  then  and  there  belonging  to  S.  P.  W.,  J.  C.  B,  and  N.  P.,  citi- 
zens of  the  United  States,  while  lying  in  a  place,  to  wit.  Great  Har- 
bour in  Long  Island,  one  of  the  Bahama  islands,  within  the  jurisdic- 
tion of  a  certain  foreign  sovereign,  to  wit,  the  king  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  the  said  J.  P.  M.,  otherwise 
called  J.  M.,  otherwise  called  P.  M.,  then  and  there  being  a  person 
belonging  to  the  company  of  the  said  vessel,  did  then  and  there 
receive  and  buy  certain  goods  and  chattels  that  had  been  feloniously 
taken  and  stolen  from  a  certain  other  person,  to  wit,  the  said  S.  P. 
W.,  at  the  district  aforesaid,  to  wit,  one  quadrant  of  the  value  of 
twenty  dollars,  one  reflecting  semicircle  of  the  value  of  twenty  dol- 
lars, twenty-four  lunar  tables  of  the  value  of  twenty-four  dollars,  one 
shaving  box  and  glass  of  the  value  of  five  dollars,  and  one  chart  of 
the  value  of  one  dollar,  he  the  said  J.  P.  M.,  otherwise  called  J.  M., 
otherwise  called  P.  M.,  then  and  there  knowing  the  same  to  be  stolen, 
contrary,  &c.,  and  against,  &c.   (Conclude  as  in  book  1,  chap.  3). 

(Forjinal  count,  see  ante,  p.  10,  97  n,  123  n). 

Larceny.    Form  in  use  in  ^ew  York. 

That  A.  B.,  (Slc.,  on,  &c.,  at,  etc.,  one  leathern  bucket  of  the  value 
of  three  dollars,  of  the  goods,  chattels  and  property  of  one  J.  B.,  then 
and  there  being  found,  feloniously  did  steal,  take  and  carry  away,  to 
the  great  damage  of  the  said  J.  B.,  against,  <&c.,  and  against,  inc. 
(Conclude  as  in  book  1,  chap.  3). 

Same  in  Pennsyhani(L{j) 
That  A.  M.,  late,  &c.,  on,  &c.,  one  mare  of  the  value  of  one  hun- 

0')  Com.  0.  M'Mickle,  Sap.  Ct  PA^  July  T.  1898,  No.  48.  This  case  went  ap  to  the 
Supreme  Court,  after  conviction  in  the  Quarter  SeBsiona  of  f>elaware  Count/,  apparently 
for  the  purpoae  of  testing  the  propriety  of  joining  a  count  for  the  felony  of  larceny,  with  a 
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dred  dollars,  of  the  goods  and  chattels  and  property  of  J.  C,  then  and 
there  being  found,  then  and  there  feloniously  did  steal,  take  and  carry 
away,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Second  count    Receiving  stolen  goods. 

That  the  said  A.  M.,  on,  &c.,  at,  &c.,  the  goods  and  chattels  and 
property  aforesaid,  by  some  ill-disposed  persons  (to  the  jurors  afore- 
said yet  unknown),  then  lately  before  feloniously  stolen,  taken  and 
carried  away,  unlawfully,  unjustly  and  for  the  sake  of  wicked  gain, 
did  receive  and  have,  the  said  A.  M.  then  and  there  well  knowing 
the  goods  and  chattels,  moneys  and  property  last  mentioned,  to  have 
been  feloniously  stolen,  taken  and  carried  away,  contrary,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3), 

Same  in  JSTew  Jersey. 

That  A.  R,  &c.,  on,  &c.,  at,  &c.,  one  hat  of  the  value  of  one  dol- 
lar, then  and  there  being  found,  unlawfully  did  steal,  take  and  carry 
away,  contrary,  &c.,  and  against,  &c.  {Conclude  €ts  in  book  I, 
chap^  3). 

Same  in  SotUh  Carolina. 

That  A.  B.,  on,  &c.,at,  &c.,  one  woollen  jacket  of  the  value  of  two 
dollars,  of  the  proper  goods  and  chattels  of  J.  E.,  then  and  there  being 
found,  feloniously  did  steal,  take  and  carry  away,  against,  &c., 
{Conclude  as  in  book  1,  chap.  3.) 

Second  count 

That  the  said  A.  B.,  on,  &c.,  at,  &c.,  one  other  woollen  jacket  of 
the  value  of  two  dollars,  of  the  goods  and  chattels  of  a  certain  person 
to  the  jurors  aforesaid  unknown,  then  and  there  being  found,  felo- 
niously did  steal,  take  and  carry  away,  against,  &c.,  {Conclude  as 
in  book  1,  chap.  3)« 

Same  in  Michigan. 

That  J.  K.,  &c.,  on,  &c.,  at,  &c.,  one  gelding  of  the  value  of  one 
hundred  and  twenty-five  dollars,  of  the  goods  and  chattels  of  one  J. 
B.,  then  and  there  being,  feloniously  did  steal,  take  and  lead  away ; 
against,  &c.^  and  against,  &a     {Conclude  as  in  book  1,  chap.  3). 

Bank  note  in  J^orth  Cardina.{k) 

Tliat  T.  B.,  &c.,  on,  &c.,  at,  &c.,  one  twenty  dollar  bank  note  on 
the  State  Bank  of  North  Carolina,(/)  of  the  value  of  twenty  dollars, 
of  the  goods  and  chattels,  moneys  and  property  of  A.  B.,  then  and 

count  for  the  wisdeneajiov  of  veeeivingf  stoleD  ffoodi.  The  jodgment  on  the  verdict  was 
sustained.  The  form  in  the  text  is  the  one  ordinarily  used  in  practice  in  Pennsylvania. 
See  also  Com.  v«  Vandyke,  March  Term,  1828,  No.  3S,  where  the  same  point  was  ruled. 

(Jk)  This  form  seems  required  hj  the  court;  State  v.  Rout,  3  Hawks  §18. 

(')  Or  in  another  case,  **  a  certain  twenty  dollar  bank  note,  issued  by  the  President  and 
Directors  of  the  Bank  of  Newhcru;"  State  9.  Williaoison.  3  Miuph.S16. 
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there  being  found,  then  and  there  feloniously  did  steal,  take  and  carry 
away,  contrary,  &c.,  and  against,  &c  {Conclude  as  in  book  1, 
chap.  3). 

Bank  note  in  Pennsylvani€u{m) 

That  T.  B.,  &c.,  on,  &c.,  at,  &c.,  one  promissory  note  for  the  pay- 
ment of  money,  commonly  called  a  bank  note,  purporting  to  be  issued 
by  the  (president  and  directors  of  the  bank  o/^  &c.,  as  the  case  may 
be)f  for  the  payment  of  five  dollars,  being  still  due  and  unpaid,  of  the 
value  of  five  dollars  of  the  goods  and  chattels,  moneys  and  property 
of  A.  B.  then  and  there  being  found,  then  and  there  feloniously  did 
steal,  take  and  carry  away,  contrary,  &c.,  and  against,  &c.  {Con-^ 
elude  as  in  book  1,  chap.  3). 

Bank  note  in  ConnecticuL(n) 

That  T.  B.,  &c.,  on,  &c.,  at,  &c.,  thirteen  bills  against  the  Hartford 
Bank,  each  for  the  payment  and  of  the  value  of  ten  dollars,  issued  by 
such  bank,  being  an  incorporated  bank  in  this  state,  of  the  value  of 
one  hundred  and  thirty  dollars,  of  the  goods  and  chattels,  moneys  and 
property  of  A.  B.  then  and  there  being  found,  then  and  there  felo- 
niously did  steal,  take  and  carry  away,  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  bpok  1,  chap.  3). 

Bank  note  in  Tennessee.{o) 

That  defendant  on,  &c.,  at,  &c.,  one  bank  note  of  the  Planters' 
Bank  of  Tennessee,  payable  on  demand  at  the  Mechanics'  and  Tra- 
ders' Bank  at  New  Orleans,  of  the  value  and  denomination  of  five 
dollars,  the  bank  note,  personal  goods  and  chattels  of  J.  B.,  then  and 
there  being,  feloniously  did  steal,  take  and  carry  away,  against, 
&c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

An  account  book  in  Massachusetts,{p) 

That  defendant,  at,  &c.,  on,  &.c.,  one  certain  original  book  of  ac- 
counts concerning  money  due,  of  the  value  of  twenty  dollars,  one 
receipt,  release  of  defeasance,  containing  an  acquittance  of  money 
due,  of  the  value  of  six  dollars,  and  sundry  bank  bills,  amounting  to- 
gether to  the  sum  of  eleven  dollars,  and  of  the  value  of  eleven  dol- 
lars, of  the  goods  and  chattels  of  one  A.  B.,  in  the  dwelling  house  of 

(m)  This  form  is  the  one  usaally  employed,  and  is  in  conformity  with  the  views  of  the 
Sapreme  Court;  M*Lau?hlm  v.  Com.,  4  R.  464;  Com.  o.  McDowell,  1  Browne  359; 
Stewart  o.  Com.,  4  S.  dL  R.  194 ;  Spanffler  «.  Com.,  3  Binn.  533. 

(ii)  This  form  was  sanctioned  in  Salisbury  v.  State,  6  Conn.  101. 

(a)  SUte  o.  Hite,  9  Ycrg.  358. 

{p)  Com.  V.  Williams,  9  Met.  273.  In  this  case  it  was  held,  that  a  memorandum  book, 
kept  by  a  person  who  works  for  a  tailor  by  the  piece  and  in  which  entries  are  made  of  the 
names  of  the  persons  owning  the  garments  worlced  upon,  and  the  prices  of  the  work,  is  a 
**book  of  accounts  for  or  concerning  money  or  goods  due,  or  to  become  due,  or  to  be 
delirered,**  within  the  Revised  Statutes,  c.  126,  s.  17,  and  is  the  subject  of  larceny.  And 
such  book,  given  by  a  tailor  to  the  person  who  works  for  him,  for  the  purpose  of  such  en- 
tritrs  being  made  therein,  is  the  property  of  such  person,  and  not  the  tailor. 

17* 
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ene  C.  D.  there  shoate,  in  her  the  said  A.  B/s  poesessiion  then  and 

ttiere  beings  did  thea  and  there,  in  said  dwelling  house,  in  the  day 
tiiue^  feloniously  steal,  take  and  carry  away. 

Breaking  and  entering  a  ve$$el  in  the  night  time  and  committing  a  lor- 
ceny  therein^under  the  MassachusetU  Revised  Statutes.{q) 

That  C.  D.,  tLCf  on,  &€.,  at,  &;e.,  a  certain  vessel  of  one  A.  B.,  call- 
ed the  Sally  of  Boston^  within  the  body  of  the  said  county  of  S.,  then 
and  there  lying  and  being,  in  the  night  time,  did  break  and  enter, 
and  one  trunk  of  the  value  of  five  dollars,  and  {here  state  the  kind 
and  value  qfeacA  artiele)^  of  the  goods  and  chattels  of  one  E.  F.,  in 
the  trunk  aforesaid  then  and  there  contained,  and  in  the  vessel  afore- 
4said  then  and  there  being  found,  feloniously  did  steal,  take  and  carry 
away  in  the  vessel  aforesaid,  against,  &c.,  and  contrary,  &c.  {Cofi- 
elude  as  in  book  1,  chap.  3). 

Breaking  and  entering  into  a  dwelling  house  in  the  day  timcy  not  being 
armedf  ^c.»  under  the  Massachusetts  Revised  Statutes.{r) 

That  A.  B.,  &c.,  on,  &c,  at,  &c.,  the  of  one  there 

situate,  in  the  time  of  said  day,  did  break  and  enter  with  intent 

then  and  therein  to  commit  the  crime  of  larceny  by  then  and  there 
feloniously  stealing,  taking  and  carrying  away  the  goods,  chattels  and 
personal  property  of  the  said  therein  then  and  there  found,  the 

said  then  and  there  not  being  armed,  nor  arming  himself  in  said 

with  a  dangerous  weapon,  nor  making  any  assault  upon  any 
person  then  being  lawfully  therein,  the  owner,  nor  any  other  person 
lawfully  therein  not  being  put  in  fear,  against,  &c.,  and  contrary,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Breaking  and  entering  a  shop  in  ike  night  and  committing  a  larceny 
therein^  on  the  fourth  section  of  the  statute.{s) 

That  C.  D.,  &c.,  on,  &c.,  at,  &c.,  the  shop  of  one  A.  B.,  there 
situate,  (not  adjoining  to,  and  occupied  with  a  dwelling  house),  in 
the  night  time  did  break  and  enter,  and  sundry  bank  bills,  amount- 
ing together  to  the  sum  of  one  hundred  dollars,  and  of  the  value  of 
one  hundred  dollars,  and  {here  insert  all  the  articles  stolen^  alleging 
the  kindj  number  and  value  of  each)j  of  the  goods  and  chattels  of 
the  said  A.  B.,  then  and  there  in  the  shop  aforesaid  being  found, 
feloniously  did  steal,  take  and  carry  away  in  the  shop  aforesaid, 
against,  &e.     {Conclude  as  in  book  1,  chap.  3). 


iq)  DaviB'  Free.  143. 

(r)  This  is  the  form  in  use  in  the  Coanty  of  Suffolk. 

(•)  See  Daris*  Free.  143L  The  coupling  in  this  form  of  the  **  breaking  aad  entering** 
with  the  larceny,  is  not  duplicity ;  Com.  t>.  Tuck,  20  Pick.  356.  It  was  first  held  eseen- 
tial,  however,  that  the  averment  in  brackets,  which  was  omitted  by  Mr.  Davis,  should  be 
inserted,  ib,;  but  the  court  since  appears  to  have  settled  into  a  contrary  doctrine ;  Devoe  9, 
iVxn.,  3  Met  316 ;  Phillips  v.  Com.,  t^.  588.  This  indictment,  it  is  intimated  in  the  latter 
case,  would  be  good  under  Revised  Statutes,  c  126,.  s.  IL 
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For  cammitihg  a  larceny  in  the  day  time  in  a  dwelling  house^  on  ilie 
SixUi  section  of  the  staitUe.{t) 

That  C.  D.,  &c.,  on,  &c.,  at,  &c.,  two  sheets  of  the  vahie  of  six  dol- 
lars, one  surtout  coat  of  the  value  ot  ten  dollars,  and  one  hat  of  the 
value  of  five  dollars,  of  the  goods  and  chattels  of  one  A.  B.,  then  and 
there  in  the  dwelling  house  of  him  the  said  A.  B.(ti)  being  found, 
feloniously  did  steal,  take  and  carry  away  in  the  dwelling  house 
aforesaid,  against^  &c.    {Conclude  as  in  book  1,  chap.  3). 

Larceny  and  embezzlement  of  public  property^  on  the  statute  of  the 
Untied  States  of  the  SOlh  April,  1700,  s.  26.(u7) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  being  a  person  having  the  charge 
and  custody  of  certain  arms  and  other  ordnance  and  munitions  of 
war  belonging  to  the  United  States,  certain  arms,  to  wit,  ten  mus- 
kets,(ar)  of  the  value  of  one  hundred  dollars,  of  the  property,  goods 
and  chattels  of  the  said  United  States,  in  the  charge  and  custody  of 
the  toid  A.  B.  then  and  there  being,  wittingly,  advisedly  and  of  pur- 
pose to  hinder  and  impede  the  service  of  the  said  United  States,  and 
for  lucre  and  gain,  did  embezzle,  steal,(y)  purloin  and  convey  away^ 
against,  &c.,  and  contrary,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Against  an  assistant  postmaster  for  stealing  money  which  came  into  his 
hands  as  assistant  postmaster,  on  the  act  ofSd  Mxrch,  1825,  s.  2h{z) 
See  Gordon's  Digest,  art  861 1,  p.  704. 

That  A.  M.,  &c.,  on,  &c.,  at,  &c.,  he  the  said  A.  M.  being  then 
and  there  a  person  employed  in  one  of  the  departments  of  the  post- 
office  establishment  of  the  United  States  of  America,  to  wit,  as  an 
assistant  of  the  deputy  postmaster  of  the  post-office,  legally  established 
and  appointed  by  the  postmaster-general  of  the  United  States,  within 
the  said  town  of  Granby,  feloniously  did  steal,  take  and  carry  away 
sundry  bank  notes,  amounting  together  to  the  sum  of  two  hundred 
and  seventy  dollars,  and  of  the  value  of  two  hundred  an4  seventy 
dollars,  of  the  goods,  chattels  and  property  of  one  N.  P.  and  one  A. 
M.;  which  said  bank  notes  were  then  and  there  feloniously  taken  and 
stolen  as  aforesaid  by  the  said  A.  M .  out  of  a  certain  letter,  which 

(I)  Davi8»  Prcc.  148. 

Similar  forms  are  to  be  adopted  for  breakingr  and  entering  in  the  day  time  the  other 
bnildiDgs,  ahips  or  vessels,  mentioned  in  this  section^  following  the  description  of  the  build- 
ings or  yessels  as  in  the  statute. 

(v)  If  the  goods  stolen  belong  to  one  person,  and  the  dwelling  house  in  which  thej  are 
stolen  belongs  to  another  person,  it  must  be  so  alleged  in  the  indictment  The  same  form 
as  the  last  is  to  be  adopted  for  larcenies  in  the  other  buildings,  ships  or  vessels  mentioned 
in  this  section,  the  allegation  in  the  indictment  being  made  conformable  to  the  fact.    ift. 

(10)  Davis'  Prec.  149.  Goidon*s  Digest,  art  3641,  p.  714.  See  pot,  ••  Embezzlement" 

(or)  The  same  form  is  to  be  adopted  as  to  all  the  other  articles  and  property  enumerated 
in  the  statute. 

(y)  This  section  of  the  statute  is  drawn  in  a  very  incorrect  manner.  The  word  pur- 
loin is  used  in  the  fi>rmer  part  of  it,  and  the  word  stolen  in  the  latter  part  for  the  same 
purpose. 

(«)  This  indictment  is  given  by  Mr.  Davis  in  his  Precedents,  p.  149,  and  wns  drawn  by 
Professor  Ashmun  of  the  law  school  ia  Cambridge.  The  case  was  iwipQ  tried  without 
obtaining  a  verdict. 
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came  to  the  hands  and  possession  of  him  the  said  A.  M.  in  his  said 
capacity  and  employment  as  such  assistant  postmaster  as  aforesaid^ 
against,  &c.y  and  contrary,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Larceny  of  a  slave  in  Missouri.{zz) 

That  J.  E.,  on,  &c.,  at,  &c.,  one  negro  boy,  slave  for  life,  named  J., 
aged  about  twenty  years,  did  steal,  take  and  carry  away,  contrary, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Same  in  Alabama.{a) 

That  defendants  did  unlawfully  and  feloniously  inveigle,  steal, 
carry  and  entice  away  two  negro  slaves,  the  property  of  F.  M.  B , 
with  a  view,  then  and  there,  feloniously  and  unlawfully  to  convert 
the  said  slaves  to  the  use  of  them  the  said  H.  B.,  J.  M'E.  and  J. 
alias  J.  M.(d) 

Same  in  North  Cardina.{c) 

That  J.  C.  H.,  &c,  on,  &c.,  at,  &c.,  one  negro  man,  slave,  by  the 
name  of  E.,  then  and  there  being  the  property  of  N.  D.,  of  the  value 
of  fifty  dollars,  feloniously  did  steal,  take  and  carry,  contrary,  &c., 
and  against,  <&c.     {Conclude  as  in  book  1,  chap.  3). 

Second  cminL  Seducing  a  slave  with  intent  to  sell^  under  the  North 
Carolina  act  of  1779. 

That  the  said  J.  C.  H.,  &c.,  on,  &c.,  at,  &c.,  one  other  man  slave 
named  E.,  then  and  there  being  the  property  of,  &c.,  and  then  and 
there  in  the  possession  of,  &c.,  feloniously  by  seduction,  violence  and 
other  means,  him  the  said  man  E.,  slave  as  aforesaid,  against  the 
will  and  consent  of  her,  &c.,  did  take  and  convey  away  from  the  pos- 
session of  her  the  said  owner,  with  an  intention  the  said  slave  to  sell, 
dispose  of  and  convert  to  his  own  use,  contrary,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

{XX)  Kirk  v,  Sute,  6  Mo.  471. 

(a)  State  jf,  Moooey,  8  Ala.  323.  Upon  this  indictment  it  was  held  that  the  words  in- 
veigle,  entice,  steal  and  carry  away  in  the  penal  code,  (Clay*s  Dig.  419,  s.  18),  denote 
offences  of  precisely  the  same  grade,  and  may  be  incladed  in  the  same  coant  of  the  indict- 
ment; and  that  upon  proving  either,  the  state  was  entitled  to  a  conviction. 

The  offence  of  inveigling  or  enticing  away  a  slave,  is  consammated,  it  was  said,  when 
the  slave,  by  promises  or  persuasions,  is  induced  to  quit  his  master's  service,  with  intent 
to  escape  from  bondage  as  a  slave,  whether  the  person  so  operating  on  the  mind  and  will 
of  the  slave,  is,  or  is  not  present  when  the  determination  to  escape  is  manifested  hy  the 
act  of  leaving  the  master's  service,  or  whether  he  is  or  is  not  sufficiently  near  to  aid  in 
the  escape  if  necessary. 

(6^  Tha  prisoner  aemnrred  to  the  indictment,  and  his  demurrer  being  overruled, 
pleaded  not  guilty. 

(c)  State  e.  Haney,  2  Dev.  Sl  Bat  390.  **An  indictment,'*  it  was  ruled  in  this  caw, 
*^  under  the  act  of  1779,  (Rev.  c.  142),  which  charges  the  seduction  of  a  slave  to  be  with 
an  intent '  to  sell,  dispose  of  and  to  convert  to  his  own  use,*  is  sufficient.  For  the  felony 
created  by  the  act,  is  sufficiently  described  by  charging  the  seduction  to  be  with  an  intent 
*  to  sell  ;*  and  the  words,  *  dispose  of  and  appropriate  to  his  own  use,*  do  not  extend  the 
intention  imputed,  beyond  that  of  an  intention  to  sell,  and  at  the  worst,  are  only  redund- 
ant And  charging  the  taking  to  be  *  by  violence,  seduction  and  other  means,*  is  not  re- 
pugnant, as  both  violence  and  seduction  may  have  been  used ;  but  if  it  were  double,  it  is 
txSoA  by  a  verdict  finding  the  taking  to  be  by  a  seduction  only.  The  words  *  other 
means,'  if  used  alone  would  be  too  indefinite;  but  taken  in  connexion  with  the  other 
words,  *  by  violence  and  seduction,*  they  arc  merely  superfluous.**  A  count  on  the  act  of 
1779,  for  the  seduction  of  a  slave,  need  not  charge  him  to  be  of  any  value. 
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CHAPTER  VI. 

BECEIVINO  STOLEN  GOODS. 

General  frame  of  indictment{a) 

That  A.  B.,  in  the  county  aforesaid,  one  silver  tankard  of  tlie 
value  of  two  pounds,  of  the  goods  and  chattels(d)  of  one  J.  M .,  before 
theu  feloniously  stolen,(c)  taken  and  carried  away,  (feloniously)(£^) 
did  receive  and  have,  (he  the  said  A.  B.  then  and  there  well  know- 
ing the  said  goods  and  chattels  to  have  been  feloniously  stolen,  taken 
and  carried  away),  against,  (Su2.,  and  against,  &c.  (Conclude  as  in 
book  1,  chap.  3). 

(For  form  in  U.  S.  couris^  see  anie^  p.  195). 

Receiving  goods  stolen  by  a  slave.(e) 

That  a  certain  negro  A.,  the  slave  of  S.  C,  late  of  Philadelphia 
County,  spinster,  the  tenth  day  of  May,  A.  D.  1769,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  had  feloniously  stolen,  taken  and  carried  away,  one  black  vel- 
vet cloak  of  the  value  of  forty  shillings,  of  the  goods  and  chattels  of 
the  said  S.  C,  against,  &c.    And  that  M .  M.,  late  of  Philadelphia 

(a)  This  ofibnoe,  so  far  as  it  may  be  oonsidered  as  a  corollary  of  larceny,  is  treated  of 
in  chapter  t^  ante.  The  form  in  the  teit,  with  the  accompanying  notes,  though  based  on 
the  English  statate,  is  useful  for  reference  generally ;  that  statute  having  been  substantially 
re^na<Sed  throughout  the  union. 

{b)  A  Tariance  in  this  parUcular  will  be  fiital ;  People  v.  Wiley,  3  Hill  N.  Y.  R.  194. 
l£,  however,  as  in  larceny,  the  crime  be  established  in  respect  to  only  a.  single  article, 
though  the  indictment  describe  several,  the  defendant  may  be  convicted.  Thus  where,  on 
the  trial  of  an  indictment  which  mis^described  a  part  of  the  goods,  but  contained  a  suffi- 
cient deseription  of  the  residue,  the  jury  were  instructed  by  the  court  below,  that  there 
was  DO  mis.de8eripiion  whatever,  and  a  ^neral  verdict  of  guilty  was  rendered.  It  was 
held  on  review  thst  the  erroneous  instrucUon  constituted  no  ground  for  a  new  trial,  inas- 
much as  it  appeared  by  the  bill  of  exceptions  that  the  question  of  the  defendant's  guilt 
was  identical  in  respect  to  the  whole  of  the  goods,  he  having  received  them,  if  at  all,  from  < 
the  same  person  by  a  single  act;  People  ».  Wiley,  3  Hill  N.  Y.  R.  194. 

When  the  indictment  states  the  larceny  to  have  been  committed  by  some  persons  to  the 
juran  onkoown,  it  is  no  objection  that  the  grand  jury  at  the  same  assises  find  a  bill  for 
the  priacipal  felony,  against  J.  S. ;  R.  v.  Bush,  R.  &  R.  379. 

(e)  An  indictment- under  th^Tennessee  statute,  against  receiving  property  knowing  the 
same  to  be  stolen,  need  not  give  the  name  of  the  principal  felon ;  Swajrgerty  «.  State,  9. 
Yerg.  338 ;  and  the  same  rule  exists  in  England  ;  Rex  v,  Jervis,  6  C.  &  P.  156.  It  is  not 
essential  in  such  case,  to  aver  that  the  principal  felon  or  thief  had  been  convicted;  ih.  An 
indictment  charging  that  a  certain  evil  disposed  person  feloniously  stole  certain  goods, 
and  that  C.  Di  and  £.  F.  feloniously  received  the  said  goods  knowing  them  to  be  stolen, 
was  holden  good  against  the  receivers,  as  for  a  substantive  felony ;  R.  v.  Caspar,  3  Mood. 
C.  C.  101 ;  9  a  &  P.  989. 

The  time  and  place,  when  and  where  the  goods  wen  stolen,  need  not  be  stated  in  the 
indictment;  State  e.  Holford,  2  Blackf.  103 ;  1  Leach  109, 477. 

(d)  Of  course  where  the  offence  is  a  misdemeanor,  as  in  Pennsylvania,  the  word  **  felo- 
niously** must  be  omitted. 

(s)  Drawn  by  Mr.  Chew  in  17(i8,  attorney* general  of  Pennsylvania,  and  sustained  ac- 
cording to  Mr.  Bradford's  memoranda,  by  the  provincial  Supreme  Court. 
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County,  and  well  knowing  that  the  said  negro  A.,  the  felony  afore- 
said, in  form  aforesaid  had  committed,  afterwards,  to  wit,  on  the 
eleventh  day  of  May,  in  the  same  year  aforesaid,  at  the  county  afore- 
said, and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
&c.,  the  black  velvet  cloak  aforesaid  of  the  value  of  forty  shillings, 
feloniously  of  and  from  the  said  negro  A.  did  take  and  receive,  against, 
&c.     {Conclude  as  in  book  1,  chap,  3). 

Form  in  use  in  Massachusetts  against  receiver  of  stolen  gcods. 

That  A.  T.,  &c.,  on,  &c.,  at,  Ac.,  one  hat  of  the  value  of  five  dol- 
lars of  the  goods  and  chattels  of  C.  D.  then  and  there  in  the  possession 
of  the  said  C.  D.  being  found,  feloniously  did  steal,  take  and  carry 
away,  against,  &c.,  and  contrary,  &c.  {Conclude  as  in  book  1,  chap.  3)., 

Second  count 

That  T.  A.,  on,  &c.,  at,  &c.,  did  abet  and  maintain  him  the  said  A. 
T.  in  committing  and  perpetrating  the  said  felony  and  theft,  and  there, 
after  the  said  goods  and  chattels  were  stolen,  as  aforesaid,  knowingly 
did  receive  all  the  same  goods  and  chattels  of  him  the .  said  A.  T., 
knowing  the  same  to  have  been  stolen,  taken  and  carried  away  as 
aforesaid,  against,  &c.(/)    {Conclude  as  in  book  1,  chap,  3). 

Same  in  JVew  York. 

That  0.  M.  H.,  &c.,  at,  &c.,  on,  &c.,one  mare  of  the  value  of  eighty 
dollars,  of  the  goods  and  chattels  of  one  B.  M.  by  a  certain  ill-dis- 
posed person,  feloniously  did  receive  and  have,  he  the  said  0.  M.  H. 
then  and  there  well  knowing  the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  taken,  carried  and  led  away,  to  the  great  dam- 
age, &c.(y)     {Conclude  as  in  book  1,  chap,  3). 

Same  in  Pennsylvania. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  one  hat  of  the  value  of  five  dollars, 
of  the  goods  and  chattels,  moneys  and  property  of  E.  F.,  by  CD. 
then  lately  before  feloniously  stolen,  taken  and  carried  away,  un- 
lawfully, unjustly  and  for  the  sake  of  wicked  gain  did  receive  and 

(/)  This  form  is  copied  from  the  indictment  in  Com.  «.  Andrews,  9  Mass.  14.      The 

Soods  happened  to  have  been  stolen  in  New  Hampshire,  and  then  to  have  been  bron^bt  to 
[assachasetts,  where  the  receiving  took  place.  The  only  ground  on  which  the  conviction 
could  be  supported  was  that  the  carrying  the  ^ouds  into  Massachusetts  was  one  continu- 
ous larceny  ;  and  that  the  retention  of  possession  when  in  the  latter  state,  by  being  tacked 
on  to  the  assumption  of  it  in  New  Hampshire,  was  infected  with  the  original  felony.  The 
conviction  was  supported  by  Mr.  Sullivan,  the  attorney.general,  solely  on  this  reasoning ;  and 
was  attacked  by  Mr.  Otis  witli  great  vivacity  and  force,  on  the  ground  that  the  doctrine 
of  asportation  could  not  be  applied  to  sovereign  states.  The  court  sustained  the  verdict,  and 
its  course  was  followed  in  Connecticut;  State  v,  Ellis,  3  Conn.  185;  Vermont,  State  «. 
Bartlett,  11  Verm.  650;  Maryland,  Cummins  «.  State,  I  Har.  &.  J.  340;  and  North 
Carolina,  State  o.  Brown,  1  Hay.  100.  In  Pennsylvania  the  rule  is  the  contrary ;  Sim- 
mons n.  Com.,  5  Binn.  618;  and  so  it  was  in  New  York  before  the  revised  statutes  adopt- 
ed the  rules  as  laid  down  in  Massachosetta.  This,  and  the  question,  how  far  a  conviction  in 
one  state  makes  a  witness  infamous  in  another,  are  the  chief  pointa  in  whioh  the  peculi- 
arities of  the  federal  system  enter  into  the  criminal  law  of  the  union. 

{g)  Hopkins  v.  People,  12  Wend.  76.  It  is  not  necesssary  to  allege  that  any  considera- 
tion passed  between  the  receiver  and  the  thie£ 
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have  (the  said  A.  B.  then  and  there  well  knowing  the  goods  and 
chattels,  moneys  and  property  aforesaid,  to  have  been  feloniously 
stolen,  taken  and  carried  away),  contrary,  iS^c., and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3).  '  ^ 

Receiung  stolen  goods  from  some  unknown  person^  in  Pennsylvania.{b) 

That  M.  J.,  late  of  the  said  county,  spinster,  being  a  person  of  evil 
name  and  fiime  and  of  dishonest  conversation,  and  a  common  buyer 
and  receiver  of  stolen  goods,  on,  &c.,  at,  &c.,  one  hundred  yards  of 
fine  thread  lace  of  the  value  of  twenty-five  pounds,  of  the  goods  and 
chattels  of  J.  S.  by  a  certain  ill-disposed  person  to  the  jurors  aforesaid 
yet  unknown,  then  lately  before  feloniously  stolen  of  the  same  ill- 
disposed  person,  unlawfully,  unjustly  and  for  the  sake  of  wicked  gain, 
did  receive  and  have,  she  the  said  M .  J.  then  and  there  well  knowing 
the  said  goods  and  chattels  to  have  been  feloniously  stolen,  to  the 
great  damage  of  the  said  J.  S.,  contrary,  &c.,  and  against,  Sue.  {Con^ 
elude  as  in  book  1,  chap.  3). 

Same  in  South  Carolina. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  one  tin  kettle  of  the  value  of  one  dol- 
lar, of  the  proper  goods  and  chattels  of  E.  F.,  by  C.  D.  then  lately  be- 
fore feloniously  stolen,  taken  and  carried  away,  of  and  from  the  said 
C.  D.,  unlawfully,  unjustly  and  for  the  sake  of  wicked  gain,  did  buy 
and  receive,  the  said  A.  B.  then  and  there  well  knowing  the  aforesaid 
goods  and  chattels  to  have  been  feloniously  stolen,  taken  and  carried 
away;  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Second  count 

That  the  said  A.  B.  on,  &c.,  at,&c.,  one  other  tin  kettle  of  the  value 
of  one  dollar,  of  the  proper  goods  and  chattels  of  the  said  E.  F.  by  a 
certain  evil-disposed  person,  to  the  jurors  aforesaid  unknown,  then 
lately  before  feloniously  stolen,  taken  and  carried  away,  of  and  from 
the  said  evil-disposed  person,  unlawfully,  unjustly  and  for  the  sake  of 
wicked  gain,  did  buy  and  receive,  the  said  A.  B.  then  and  there  well 
knowing  the  aforesaid  goods  and  chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away ;  against,  &c.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  chap.  3). 

Same  in  Tennessee.{i) 

That  S.  D.  S.,  &c.,on,  &c.,at,&c.,  two  sides  of  upper  leather,  of  ihe 
value  of  five  dollars,  of  the  goods  and  chattels  of  one  M.  H.  B.,  then 
lately  before  feloniously  and  fraudulently  stolen,  did  then  and  there 
receive  and  have,  he  the  said  S.  then  and  there  well  knowing  the  said 
goods  and  chattels  to  have  been  feloniously  and  fraudulently  stolen, 
taken  and  carried  away,  with  intent  to  deprive  the  true  owner  there- 
of,(y)  contrary,  &c.,  against,  &c.      {Conclude  as  in  book  1,  chap.  3). 

(A)  Drawn  by  Wm.  Bradford  Eiq^  at  the  time  attorney-general  of  the  ccmmonwealth. 
(t)  This  Ibrm  was  held  good  in  Swaggerty  v.  State,  9  Yerg.  3dd. 
(j)  Thifl  aflegalion  is  tilal ;  Horell  •.  State,  5  Humph.  68. 
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Soliciling  a  servant  to  steal,  and  receiving  the  stolen  goods.{k) 

That  E.  D.,  &c.,  on,  &c^  at,  &c.,  falsely,  subtilly  and  unlawfully  did 
solicit,  entice  and  persuade  one  M.  P.,  servant  of  W.  S.,  of  the  same 
county,  yeoman,  secretly  and  clandestinely  to  take  and  embezzle 
divers  goods  and  chattels  of  the  said  W.  S.,  and  to  give  and  deliver 
such  goods  and  chattels  to  her  the  said  E.,  and  that  the  said  E.  after- 
wards, the  said  third  day  of  May,  in  the  year  aforesaid,  at  the  county 
aforesaid,  two  pounds  of  coffee,  one  quarter  of  a  pound  of  candles, 
one  pound  of  soap,  ten  pounds  of  flour,  one  pound  of  bread,  half  a 
pint  of  rum,  of  the  value  of  six  shillings  and  six  pence,  lawful  money 
of  Pennsylvania,  of  the  goods  and  chattels  of  the  said  W.  S.  by  the 
said  M.,  then  lately  before  on  the  same  day  and  year  above  men- 
tioned, by  the  solicitation,  incitement  and  persuasion  of  the  said  E., 
taken  and  embezzled,  then  and  there  falsely,  knowingly,  subtilly  and 
unlawfully  did  receive,  obtain  and  have,  of  and  from  the  said  M.,  to 
the  great  damage  of  the  same  W.  S.,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 


CHAPTER  VII. 

£MBEZZL£M£NT.(a) 

Against  officer  of  the  U.  S*  mint^for  embezxKng  money  entrusted  to  him. 

That  R.  H.,  &c.,  on,  &c.,  at,  &c.,  then  and  there  being  an  officer 
of  the  United  States  *  charged  with  the  safe-keeping,  transfer  and  dis- 
bursement of  public  moneys,  unlawfully  and  feloniously  did  convert 
to  his  own  use,  and  embezzle  a  portion  of  the  said  public  moneys 
entrusted  to  him  the  said  R.  H.  for  safe-keeping,  transfer  and  dis- 
bursement, to  wit,  t  the  following  coins  of  gold  which  had  been  struck 
and  coined  at  the  mint  of  the  United  States  {stating  the  coins)y  alto* 
gether  of  the  value  of  twenty-three  thousand  two  hundred  and  thirty- 
eight  dollars  and  sixty-one  cents,  the  said  coins  of  gold  and  the  said 

(Jfc)  See  Index,  tit  "Attempts  to  Commit  Offcnccn." 

(a)  (EmbfM»lemBnt  at  common  law).  In  general  an  indictment  for  a  mere  breach  of 
trust,  not  amounting  to  larceny,  will  not  lie  at  common  law.  But  where  this  breech  of 
trust  is  committed  by  a  public  officer  misapplying  the  funds  with  which  he  is  entrusted 
for  the  benefit  of  the  public,  he  may  be  indicted  mr  a  misdemeanor  in  respect  of  his  pub> 
lie  duty.  Thus  an  indictment  will  lie  at  common  law  against  overseers  for  embezzlement, 
giving  false  accounts^  or  not  accounting  (see  forms  in  3  Chit  C.  L.  701,  et  sef),  and 
against  surveyors  of  highways  for  embeizlement  of  gravel. 
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coins  of  silver  and  the  said  coins  of  copper,  being  at  the  time  of  the 
committing  of  the  felony  aforesaid,  the  property  of  the  United  States 
of  America,  contrary,  &c.,  and  against,  &c  {Conclude  as  in  book  1, 
chap.  3). 

Second  count 

{Same  as  firsts  except  inserting  at  *  the  averment) :  « to  wit,  a 
clerk  of  the  mint  of  the  United  States,  for  the  treasurer  of  said  mint." 

Third  count 

That  the  said  R.  H.  on,  &c.,  at,  &c.,  then  and  there  being  an  officer 
of  the  United  States,  having  the  safe-keeping  and  disbursement  of  the 
ordinary  fund  for  paying  the  expenses  of  the  mint  of  the  United 
States,  and  charged  with  the  safe-keeping,  transfer  and  disbursement 
of  public  moneys,  unlawfully  and  feloniously  did  convert  to  his  own 
iise  and  embezzle  a  portion  of  the  public  money  entrusted  to  him  the 
said  R.  H.  for  safe-keeping,  transfer  and  disbursement,  to  wit,  the 
following  other  coins  of  gold,  which  had  been  struck  and  coined  at 
the  mint  of  the  United  States,  {stating  coins  and  concluding  as 
in  first  count). 

Fourth  count  t 

That  the  said  R.  H.  on,  &c.,  at,  &c.,  then  and  there  being  an  agent 
of  the  United  States  charged  with  the  safe-keeping,  transfer  and  dis- 
bursement of  public  moneys,  unlawfully  and  feloniously  did  convert 
to  his  own  use  and  embezzle  a  portion  of  the  public  moneys  entrust^ 
ed  to  him  the  said  R.  H.  for  safe-keeping,  transfer  and  disbursement, 
to  wit,  [proceeding  as  in  first  count  from  t). 

Fifth  count 

That  the  said  R.  H.  on,  &c.,  at,  &c.,  then  and  there  being  an  agent 
of  the  United  States,  to  wit,  a  derk  of  the  mint  of  the  United  States 
for  the  treasurer  of  the  said  mint,  charged  with  the  safe-keeping, 
transfer  and  disbursement  of  public  moneys,  unlawfully  and  felo- 
niously did  convert  to  his  own  use  and  embezzle  a  portion  of  the 
public  moneys  entrusted  to  him  the  said  R.  H.,  for  safe-keeping, 
transfer  and  disbursement,  to  wit,  the  following  other  coins  of  gold 
which  had  been  struck  and  coined  at  the  mint  of  the  United  States, 
{stating  coins  and  concluding  as  in  first  count). 

Sixth  count 

That  the  said  R.  H.  on,  &c.,  then  and  there  being  an  agent  of  the 
United  States,  having  the  safe-keeping  and  disbursement  of  the  ordi- 
nary fund  for  paying  the  expenses  of  the  mint  oj  the  United  States, 
and  charged  with  the  safe-keeping,  transfer  and  disbursement  of  pub- 
lic moneys,  unlawfully  and  feloniously  did  convert  to  his  own  use 
and  embezzle  a  portion  of  the  public  moneys  entrusted  to  him  the 
said  R.  H.  for  safe-keeping,  transfer  and  disbursement,  to  wit,  the  fol- 
lowing other  coins  of  gold,  which  had  been  struck  and  coined  at  the 
mint  of  the  United  States,  {stating  coins,  and  concluding  as  in  first 
count). 

Seventh  count 

That  the  said  R.  H.  on,  &c.,  at,  &c.,  then  and  there  being  a  per- 
son charged  by  a  law  with  the  safe-beeping,  transfer  and  disburse- 
ment of  the  public  moneys,  unlawfully  and  feloniously  did  convert  to 
18 
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Ins  own  use  and  embezzle  a  portion  of  the  public  moneys  entrusted 
to  him  tiie  said  R.  H.  tor  safe-keeping,  transfer  and  disbursement,  to 
wit,  the  following  other  coins  of  gold  which  had  been  struck  and 
coined  at  the  mint  of  the  United  States,  {stating  coinSy  and  con- 
cluding as  in  first  count).{b) 

(For  final  county  see  ante,  p.  17,  97  n,  123  n). 


(6)  U.  S. «.  Hutchinsoii,  reported  in  Pa.  L.  J.  for  Jane,  1848.  The  prisoner  having 
been  convicted,  a  new  trial  was  granted  on  grounds  which,  as  will  be  seen,  do  not  affect  the 
character  of  the  indictment  Kane  J.:  **  By  the  act  of  oonsress  of  18th  January,  1837,  it  is 
enacted  that  *  the  officers  of  the  mint  of  the  United  States  shall  be  a  director,  a  treasurer,  a 
inciter  and  refiner,  a  chief  coiner  and  an  engraver,*  and  these  are  to  be  appointed  bv  the  pre- 
sident with  the  advice  and  consent  of  the  senate.  Of  the  treasurer  so  appointed,  it  is  re- 
quired among  other  things,  s.  2,  that  *  he  shall  receive  and  safely  keep  all  moneys  which 
shall  bo  for  &e  use  and  support  of  the  mint ;  shall  keep  all  the  current  accounts  of  the 
mint,  and  pay  all  moneys  due  from  the  mint,  on  warrants  from  the  director.*  The  act 
then  provides  for  the  appointment  of  assistants  to  certain  of  the  officers,  and  of  clerks  for 
the  director  and  for  the  treasurer,  in  castf  they  shall  be  needed ;  they  are  to  be  appointed 
by  the  director  of  the  mint,  with  the  approbation  of  the  president  of  the  United  States,  the 
assistants  *  to  aid  their  principals,'  and  the  clerks  to  *  perform  such  duties  as  shall  be  pre> 
scribed  for  them  by  the  director  ;*  s.  3. 

"-  The  prisoner  was  appointed  under  this  act  in  the  year  1840,  to  be  a  derk  for  the  trea^ 
surer  of  the  mint,  and  among  the  duties  prescribed  for  him  by  the  ditector,  was  the  charge 
of  the  ^dinary  or  eotUingent  fund^  by  which  name  the  moneys  for  the  ordinary  uses  of 
the  mint  were  designated.  In  this  capacity  he  received  the  moneys  of  that  fund  as  &ey 
were  remitted  or  transferred  to  the  treasurer  of  the  mint  by  the  orders  of  the  treasury  de- 
partment, and  paid  them  out  as  warrants  were  drawn  upon  the  treasurer  of  the  mint  by 
the  director,  making  the  proper  entries  of  such  receipts  and  payments  in  the  books  of  ac- 
count  of  the  mint  He  had  the  key  of  a  closet  in  which  the  moneys  of  tliis  fund  were 
kept,  but  the  ouUir  key  of  the  vault,  of  which  the  closet  formed  part,  was  in  the  charge  of 
another  person.  The  books  of  account  were,  all  of  them,  kept  in  the  name  and  on  behalf 
t>f  the  treasurer ;  the  acknowledgments  for  all  moneys  received  were  made  by  the  treasurer 
personally,  and  tlie  charges  for  such  moneys  were  entered  against  him,  and  all  vouchers 
for  payments  were  taken  in  the  treasurer's  name,  and  he  received  credit  for  such  payment 
The  name  or  intervention  of  the  clerk  did  not  appear  in  any  of  the  books,  vouchers  or  ac- 
counts, either  in  the  mint  or  in  the  accounting  department  at  Washington,  with  which  it 
corresponded. 

**  At  the  end  of  the  year  1847,  it  was  ascertained  that  a  large  sum  of  money  was  miss- 
ing from  the  contingent  fiind ;  and  the  prisoner  having  been  arrested,  was  mdicted  for 
caibezzlement  under  the  ads  of  congress  of  ISth  August,  1841,  and  7th  August,  1846. 
He  was  tried  in  the  district  court  and  found  guilty. 

**■  I  had  serious  doubts  while  the  case  was  before  the  jury,  whether  it  fell  properly  with- 
in the  provisions  of  the  acts  of  congress  ;  and  as  the  question  was  of  the  first  importance, 
I  was  desirous  that  it  should  be  discussed  more  fully  than  it  oould  be  at  bar.  I  therefore 
charged  against  the  prisoner  upon  the  several  points  of  law,  announcing  my  purpose,  as 
the  case  was  one  in  which  the  circuit  and  district  court  have  concurrent  jurisdiction,  to 
solicit  the  advice  and  aid  of  Judge  Grier  upon  the  hearing  of  a  rule  for  new  trial,  if  the 
verdict  should  make  sucl^  a  rule  proper. 

**  He  acceded  to  my  wish,  and  the  whole  subject  has  been  revised  before  us  by  the  dis- 
trict  attorney  and  the  oo«nse]  for  the  prisoner  m  the  most  ample  manner.  The  result  is 
an  unhesitating  concurrence  of  opinion  between  my  learned  brother  and  myselfj  that  the 
verdict  cannot  stand.  We  regard  the  history  and  spirit  of  these  acts  of  congress,  as  well 
as  their  phraseology,  altogether  conclusive  upon  the  question. 

**At  the  common  law,  the  party  who  by  the  confidence  of  another  is  entrusted  with  the 
possession  of  his  property,  cannot  commit  the  crime  of  larceny  by  appropriating  it  to  his 
own  use.  The  fiduciary  character  of  the  delinquent  forms  his  defence,  for  the  criminal 
law,  until  it  was  modified  by  statute,  took  no  cognizance  of  breaches  of  trust 

**  At  the  same  time,  it  distinguished  between  the  legal  po$8e$$ion  of  property,  sach  as  the 
very  existence  of  a  trust  implies,  and  that  mere  charge  or  tvpervition^  which  is  devolved 
on  a  servant  or  derk.  The  servant  having  a  bare  charge,  to  use  the  words  of  the  law,  be- 
came guilty  of  thefl  by  a  fraudulent  convention. 

^  Thus,  on  the  one  hand,  a  butler  who  had  charge  of  his  master's  plate,  the  shepheid 
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Against  same  person  far  same^  charging  him  with  being  a  person  em- 
ployed  at  the  minU 

That  R.  H.y  &a,  on,  i&c.,  at,  &c.,  then  and  there  being  a  person 
employed  at  the  mint  of  the  United  States^  with  force  and  arms,  un- 


who  watched  oTer  his  iheep,  and  the  ihop-boy  who  attended  behind  his  coanter,  mi^ht  be 
eoDTieted  of  larceny,  if  they  converted  to  their  own  use  their  master's  property.  While,  on 
the  other  hand,  the  attorney  who  pillaged  his  principal,  the  guardian  who  defrauded  his 
ward,  and  the  officer  who  embezzled  public  moneys  which  ue  law  had  confided  to  him, 
were  not  answerable  as  for  crime.    {Ste  the  cases  in  Wh.  C.  L,  405-6.) 

**  The  United  States  courts  have  no  common  law  jurisdiction,  that  is  to  say,  they  derive 
their  only  power  to  try,  convict  or  punish,  from  the  constitution,  and  the  laws  made  in  pur. 
suance  of  it  The  jurisdiction  of  offences  which  are  cognizable  at  common  law  reside  in 
Ihe  state  courts  alone,  even  though  the  general  government  may  be  the  party  immediately 
aggrieved  by  the  misdeed  complained  of, 

*^  Until  the  year  1840,  the  congress  of  the  United  States  seems  to  have  been,  in  general, 
content  with  the  protection  which  the  laws  of  the  several  states  gave  to  ihe  public  property 
within  their  limits.  The  integrity  of  subordinates,  who  were  not  themselves  entrusted 
with  public  money,  though  they  might  from  their  position  have  a  certain  charge  or  custo. 
dy  of  it,  was  guarded  of  course  by  the  common  law  and  the  local  statutes,  as  administered 
by  the  state  courts.  Under  these,  such  a  subordinate,  whether  called  by  the  name  of 
watchman,  servant,  clerk  or  assistant,  miffht  be  punished  criminally  for  a  fraudulent  con- 
version to  his  own  use  of  the  moneys  of  ttie  general  government  But  the  higher  officers, 
the  heads  of  departments,  the  treasurers  of  the  United  States  and  of  the  mint,  the  collectors 
of  customs,  land  officers  and  others,  depositaries  of  important  public  trusts,  though  required 
in  some  instances  to  give  security  for  their  official  fidelity,  were  punishable  only  by 
impeachment  before  the  Senate  of  the  United  States. 

**  Several  very  large  defaults  having  occurred,  however,  on  the  part  of  important  public 
officers  of  the  revenue,  it  was  thought  necessary  to  protect  the  treasury  by  additional  safe- 
guards. On  the  4th  of  Jul  v,  1840,  an  act  of  congress  was  passed  '  to  provide  for  the  col- 
lection,  safe-keeping,  transfer  and  disbursement  of  the  public  revenue.*  This  act  created 
and  defined  the  crime  of  embezzlement,  and  made  it  applicable  to  all  those  officers  who 
were  charged  by  the  provisions  of  the  act  itself  with  the  '  safe-keeping,  transfer  or  dis- 
bursement of  public  moneys.*  As  to  all  others,  officers  as  well  as  servants  or  clerks,  ex- 
eepi  those  connected  with  the  post-office  (to  whom  it  was  specially  extended),  it  lefl  the 
law  unchanged. 

**  The  act  of  1840  was  repealed  on  the  13th  of  August  of  the  following  year,  but  the  pro- 
visions respecting  embezzlements  were  re-enacted  in  a  slightly  modified  form,  so  as  to  in- 
clude among  those  who  might  become  subject  to  its  penalties,  all  *  officers  charged  with  the 
safe-keeping,  transfer  or  disbursement  of  the  public  moneys,  or  connected  with  the  post- 
office  department*  But  as  to  all  but  officers  so  charged,  it  left  the  law  as  it  stood  before  the 
year  1840. 

**The  act  of  1846  followed.  This  substantially  reconstituted  the  treasury  system  which 
had  been  rescinded  in  1641,  but  made  further  provision  also  for  the  punishment  of  embez- 
zling. Its  terms  are  somewhat  broader,  perhaps,  than  those  of  the  two  preceding  acts, 
for  they  apply  to  *  all  officers  and  other  persons  chavfred  by  this  act  or  any  other  act  with 
the  sare-keepmg,  transfer  and  disbursement  of  public  moneys.'  But  its  spirit  and  objects 
are  the  same ;  and  the  detailed  provisions  of  its  several  sections  have  obvious  reference  to 
persons  entrusted  by  some  act  of  congress  with  the  legal  possession  of  public  money,  not 
to  those  subordinates,  who,  not  having  been  entrusted  with  sucli  possession,  could  be  pun- 
ished for  a  fraudulent  conversion,  as  felons,  without  any  congressional  legislation.  The 
act  throughout  applies  not  to  clerks,  workmen  or  other  servants,  but  to  the  legally  author- 
ized  custodiers  of  public  moneys,  the  ^fiscal  agents  *  recognized  as  such  at  the  treasury  of 
the  United  States,  charged  there  with  receipts,  and  credited  with  disbursements,  in  a  word, 
to  officers  or  agents  *  entrusted  *  by  law  or  under  law  with  the  possession  of  public  money, 
and  bound  to  account  for  it 

"  The  duties  which  it  enjoins,  the  safeguards  and  checks  which  it  creates,  the  direct  ac- 
countability which  it  prescribes  and  enforces,  the  evidence  it  appeals  to  as  establishing  the 
fact  of  delinquency— even  the  allowance  it  makes  for  certain  official  expenses — all  together 
•tamp  on  it  this  limited  character.  Thus,  it  requires  of  the  officer  that  he  shall  keep  an 
accurate  entry  of  each  sum  that  he  receives,  and  each  payment  or  transfer  that  he  makes; 
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lawfully  and  feloniously  did  embezzle  certain  coins  of  gold  which 
had  been  struck  and  coined  at  the  said  mint,  to  wit  {stating  the  coins)^  * 
the  said  coins  of  gold  and  the  said  coins  of  silver  and  the  said  coins 
of  copper,  being  at  the  time  of  the  committing  of  the  felony  aforesaid 
the  property  of  the  United  States  of  America,  contrary,  &c.,  and 
against,  &c.    {Conclude  €ia  in  book  1,  chap.  3). 

Second  counL 

That,  &c.,  the  said  R.  H.,  then  and  there  being  a  person  employed 
at  the  mint  of  the  United  States,  to  wit,  a  clerk  of  the  said  mint  for 
the  treasurer  of  the  said  mint,  with  force  and  arms,  unlawfully  and 
feloniously  did  embezzle,  certain  other  coins  of  gold  struck  and  coined 
at  the  said  mint,  to  wit  {stating  the  coins^  and  concluding  as  in  first 
count  from  *). 

(For  final  county  see  ante,  p.  19,  97  n,  123  n). 


obviously  with  reference  to  the  account  he  is  to  render  of  his  receipts  and  disbanements 
at  the  treasury  department;  it  makes  him  punishable  if  be  transmits  to  the  treasurer  a  false 
voucher,  or  a  voucher  that  does  not  truly  represent  a  payment  actually  made;  a  transcript 
from  the  treasury  books  showing  a  balance  against  him  is  made  sufficient  evidence  of  bis 
indebtedness ;  *  a  draft,  warrant  or  order,  drawn  by  the  treasury  department  upon  him/ 
and  not  paid,  is  the  primary  proof  of  his  embezzlement;  and  provision  is  made  for  the 
necessary  clerk  hire,  and  other  expenses  of  a  large  class,  at  least  of  the  officers  included 
within  its  torms. 

"-  It  needs  no  argument  to  show,  that  these  enactments  are  without  just  application  to  a 
person  who  is  merely  a  clerk  himself,  who  is  unknown  to  the  treasury  department,  wbo 
is  neither  charged  nor  credited  with  public  moneys  there  or  elsewhere,  who  transmits  no 
vouchers,  because  he  renders  no  account,  against  whom  therefore  no  treasury  transcript 
can  ever  be  produced,  on  whom  no  treasury  draft,  warrant  or  order  can  be  drawn  under 
any  circumstances,  and  to  whom  neither  the  act  of  1846  nor  any  other  act  has  ever  en- 
trusted  public  moneys,  either  personally  or  by  official  designation. 

'*The  prisoner  was  such  a  person.  In  point  of  fact,  he  was  never  in  legal  possession  of 
the  moneys  he  has  abstracted.  They  were  moneys  of  the  United  States,  in  which  be  had 
no  special  or  qualified  property,  which  had  been  entrusted  to  the  safe-keeping  of  the  trca- 
surer  of  the  mint  by  the  express  language  of  an  act  of  congress,  and  which  could  not  be 
withdrawn  from  his  legal  custody  and  charge  except  by  warrant  of  an  appropriate  officer 
in  the  form  designated  by  law. 

**  We  do  not  understand  that  the  prescription  of  the  clerk's  duties  by  the  director,  was 
intended,  or  supposed  to  interfere  with  this  official  charge  of  the  treasurer.  Had  it  been 
so,  there  would  have  been  some  record,  some  book  entrv,  some  memorandum  at  least  in 
the  mint,  showing  the  character  if  not  the  amount  of  liabilities,  from  which  the  treasurer 
could  claim  to  be  relieved  by  the  clerk's  assumption  of  them.  There  would  have  been 
some  recognition  of  the  fact  at  the  treasury  in  Washington,  if  the  clerk  had  been  consti. 
tuted  a  receiving,  safe-keeping  or  disbursing  officer;  he  would  have  been  called  on,  as  by  law 
all  such  officers  are  called  on,  to  render  his  accounts,  to  declare  from  time  to  time  what 
moneys  he  had  received,  to  exhibit  vouchers  for  his  disbursements,  and  thus  to  define  the 
extent  of  his  liabilities  to  the  United  States. 

**  But  whatever  may  have  been  the  terms,  or  the  usage,  or  the  understanding  which 
proposed  to  set  forth  the  prisoner's  duties  as  a  clerk,  they  could  not  absolve  the  treasurer  from 
that  legal  custody  with  which  the  act  of  congress  and  his  commission  had  invested  him. 
The  clerk's  possession,  whatevei^  it  was,  was  in  law  the  possession  of  the  treasurer;  and 
the  clerk's  liabilities,  therefore,  upon  the  facts  found  by  the  jury,  are  those  of  a  servant 
merely,  not  of  a  person  either  *  charged  '  or  *  entrusted  by  law '  with  the  safe-keeping, 
transfer  or  disbursement  of  the  public  moneys. 

"•  The  case  is  one  to  which  the  statute  does  not  extend,  and  the  rule  most  therefore  be 
made  absolute.** 

The  indictments  in  the  text  were  prepared  by  Mr.  Pettit,  the  learned  and  experienced 
district  atlomey  in  Philadelphia. 
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Embexxlement  under  the  Miss.  Rev.  SiaL(c) 

That  T.  S.J  &C.9  on,  &c,  at,  &c.,  solicited  employment  as  an  auc- 
tioneer of  and  for  E.  O.  of  said  Boston,  merchant,  and  in  considera- 
tion that  said  G.  would  employ  him  as  his  agent  for  the  sale  of  cotton 
goods,  undertook  and  engaged  to  serve  said  G.  as  his  agent  in  that 
employment,  and  stipulated  to  pay  over  to  said  G.  promptly  and 
without  delay  the  cash  proceeds  of  said  cotton  goods  at  eight  cents 
per  yard  which  said  S«  should  sell  for  him  at  public  auction ;  and 
afterwards,  at  said  Boston,  said  G.  delivered  to  and  entrusted  to  said 
S.,  in  said  employment  as  his  agent,  sundry,  to  wit,  four  bales  of  cot- 
ton goods  to  be  sold  as  aforesaid,  and  the  cash  proceeds  thereof  at 
eight  cents  for  each  yard  to  be  promptly  paid  by  said  S.  to  said  G., 
and  within  three  days  after  the  sale  of  each  of  said  bales  of  goods 
and  by  virtue  of  said  employment,  and  as  agent  of  said  G.  as  afore- 
said, said  S.  took  and  received  said  goods  and  sold  the  same  for  cash, 
and  received  in  payment  therefor  the  money  and  price  and  proceeds 


(e)  Com.  9.  Stearns,  2  Met  343.  Dewey  J. :  **  The  quesUoiui  raised  in  the  present  ease 
reqaire  a  constmetion  of  the  ReY.  Stats,  c.  136,  s.  29,  and  are  of  no  inconsiderable  im. 
portance  in  their  oonseqaences,  in  marking  the  distinction  between  those  acts  whicli  are  to 
be  denominated  as  felonies  pnnbhable  by  ignominioos,  and  those  de&nlts  in  the  payment 
of  money  or  in  the  discharge  of  contracts^  for  which,  bowerer  unjustifiable,  the  law  author- 
iies  no  other  mode  of  redrMS  than  a  civil  action  by  the  party  aggrieved. 

**The  principles  of  the  common  law  not  being  found  adequate  to  protect  general  owners 
against  die  fraudulent  conversion  of  property  by  persons  standing  in  a  certain  fiduciary 
relation  to  those  who  were  the  subjects  of  their  peculations,  certain  statutes  have  been 
enacted,  as  well  in  England  as  in  this  commonwealth,  creating  new  criminal  offences  and 
annexing  to  them  their  proper  punishments.  The  consequence  is,  therefore,  that  many 
acts  which  formerly  were  denominated  mere  breaches  of  trust,  and  subjected  the  party  to 
a  civil  action  only,  have  now  become  cognisable  before  our  criminal  courts,  as  offences 
against  the  commonwealth.  The  statutes  necessarily  require  a  careful  discrimination  in 
their  application  to  the  Tarioua  cases  that  may  arise,  and  it  may  be  found  somewhat  difl 
ficult  to  mark  out,  with  entire  precision,  the  line  of  discrimination  between  the  acts  punish* 
able  as  crimes  under  these  statutes,  and  those  that  may  not  be  embraced  by  them,  while 
they  may  yet  present  strong  cases  of  breach  of  good  faith  and  violation  of  the  confidence 
reposed  m  the  party  guilty  of  the  breach  of  trust 

■*  The  court  have,  therefore,  very  carefully  considered  the  facts  disclosed  in  the  case  now 
before  us,  and  the  result  to  which  we  have  arrived  will  be  statitd,  after  disposing  of  a  pre- 
liminary objection  that  was  suggested  by  the  counsel  for  the  defendant,  tiiough  apparently 
not  moch  relied  on. 

**This  objection  was,  that  it  is  necessary,  In  order  to  bring  the  offence  within  the  Rev. 
Slats,  c.  136,  s.  99,  that  the  property  embetzled  should  belong  to  some  other  person  than 
the  master  or  principal,  whose  servant  or  agent  is  charged  with  the  embeszlement;  inas- 
roach  as  the  statute  provides  that  *  if  any  <ueik,  agent  or  servant,  &c.,  shall  embezzle  or 
fiandnlently  convert  to  his  own  use,  without  the  consent  of  his  employer  or  master,  any 
Msney  or  froperty  of  another,*  dtc. 

**A  similar  objection  appears  to  have  been  oyermled  by  the  Supreme  Court  of  the  State 
of  New  York,  in  an  indictment  on  the  Revised  Statutes  of  that  state,  vol.  2,  p.  678,  s.  59 ;  a 
statute  from  which  ours  seems  substantially  to  have  been  framed.  The  words  there  used 
are,  *  belonging  to  any  other  person ;'  but  the  court  held  that  these  words,  as  used  in  the 
statute,  meant  any  other  person  than  h^  who  is  guilty  of  embezzlement;  People  o.  Hen- 
nessey, 15  Wend.  147.  A  different  construction  from  this  would  be  inconsistent  with  the 
earlier  course  of  legislation  on  this  subject,  (see  stat.  1834,  c.  186),  and  would  leave  un- 
provided for,  all  cases  of  embezzlement,  by  servants  or  agents,  of  the  property  of  their 
mastera  or  their  principals.  We  are  of  opinion  that  that  offenoe,  made  punishable  by  the 
Revised  Statutes  of  this  oommonweslth,  c.  126,  s.  29,  was  not  intended  to  be  restricted  in 
the  manner  suggested  by  the  counsel  for  the  defendant,  but  may  properly  be  held  to  cm. 
brace  cases  of  embezzlement,  by  servants  or  agents,  of  the  property  of  their  masters  or 
principals.** 

18* 
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thereof,  to  wit,  the  sum  of  two  hundred  and  seventy-two  dollars, 
which  money  and  proceeds  of  said  goods  came  into  the  hands  and 
possession  of  said  S.  bf  virtue  of  said  employment,  and  as  the  agent 
and  servant  of  said  G.,  under  the  trust  and  agreement  aforesaid;  and 
the  jurors,  &c.,  on  their  oaths  aforesaid,  do  further  present,  th^t  the 
said  T.  S.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  then  and  there  having  in 
his  possession  the  said  money  and  proceeds  of  said  goods  sold  by  him 
for  said  G.,  the  same  money  and  proceeds  being  the  property  and  mo- 
ney of  said  G.,in  the  hands  of  said  S.  as  his  agent  and  servant  as  afore- 
said, and  which  same  money  and  proceeds  came  into  the  hands  and 
possession  of  said  S.  by  virtue  of  his  employment  as  agent  of  said  G., 
and  of  the  trust  aforesaid,  to  wit,  the  sum  of  two  hundred  and  seventy- 
two  dollars,  he  the  said  S.  then  and  there  unlawfully  and  fraudu- 
lently embezzled  and  converted  the  same  to  his  own  use,  and  took 
and  secreted  the  same  with  intent  to  embezzle  and  convert  the  same 
to  his  own  use,  without  consent  of  said  G.,  his  said  employer,  the 
same  being  the  money  and  property  of  said  G.,  which  came  to  the 
possession  of  said  S.,  and  was  under  his  care  by  virtue  of  said  em- 
ployment, and  by  said  embezzlement,  conversion  and  secreting  of  the 
same  money  and  property  as  aforesaid,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  said  S.  is  deemed  to  have  committed 
the  crime  of  simple  larceny. 

Second  count    Larceny. 

That  said  S.,  on,  &c.,  at,  &c.,  the  same  money  and  proceeds  afore-> 
said  of  the  proper  money  and  property  of  said  G.,  in  his  possession 
as  aforesaid,  feloniously  did  steal,  take  and  carry  away,  against,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 


[/br  indictment  against  factor  for  converting  principaTs  fund  to 
an  use^  ^c,  under  Pennsylvania  statiUe,  see  Index^  tit  "Factor'*]. 


General  form  of  indictment  in  New  York. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  was  employed  in  the  capacity  of 
a  clerk  and  servant  to  one  C.  D.,  and  as  such  clerk  and  servant  was 
entrusted  to  receive,  &c.  {stating  the  nature  of  the  trust^^  and  being 
so  employed  and  entrusted  as  aforesaid,  the  said  A.  B.,  oy  virtue  of 
such  employment,  then  and  there  did  receive  and  take  into  his  pos- 
session [stating  the  subject  of  the  embezzlement)^  for  and  on  ac- 
count of,  &c.,  his  said  master  and  employer ;  and  that  the  said  A.  B.,  on 
the  day  and  year  last  aforesaid,  with  force  and  arms,  at  the  ward,  city 
and  county  aforesaid,  fraudulently  and  feloniously  did  take,  make 
way  with  and  secrete,  and  did  embezzle  and  convert  to  his  own  use, 
without  the  assent  of  the  said  C.  D.  his  master  and  employer,  the 
said,  &c.,  of  the  goods,  chattels,  personal  property  and  money  of  the 
said  C.  D.,  which  said  goods,  chattels,  personal  property  and  money 
had  come  into  his  possession  and  under  his  care,  by  virtue  of  his 
being  such  clerk  and  servant  as  aforesaid,  to  the  great  damage  of  the 
said  C.  D.,  &c,     {Conclude  as  in  book  1,  chap.  3). 

Second  count    Larceny. 

That  the  said  A.  B.,  on,  &c.,  at,  &c.,  of  the  goods,  chattels  and  per- 
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sonal  property  of  one  C.  D.,  then  and  there  being  found,  felonionsly 
did  steal,  take  and  carry  away,  to  the  great  damage  of  the  said  C.  D., 
against,  Sue,  and  against,  &c.    {Conclude  as  in  book  I,  chap.  3). 

Embezxlemeni  by  clerk  or  serva7tL{d) 

That  J.  S.,  &c.,  on,  &c.,  at,  &c.,  being  then  and  there  employed  as 
clerk  (<<  clerk  or  servant,  or  any  person  employed  for  that  pur- 
pose, or  in  the  capacity  of  a  clerk  or  servant''),  to  J.  N.,  did  by  vir- 
tue of  his  said  employment,  then  and  there,  and  whilst  he  was  so 
employed  as  aforesaid,  receive  .and  take  into  his  possession  certain 
money  (<<  chattel,  money  or  valuable  security"),(e)  to  a  large  amount, 
to  wit,  to  the  amount  of  ten  pounds,  for  and  in  the  name  and  on  the 
account  of  the  said  J.  N.,  his  master,  and  the  said  money  then  and 
there  fraudulently  and  feloniously  did  embezzle ;  and  so  the  jurors, 
&c.,  do  say,  that  the  said  J.  S.,  on,  &c.,  at,  &c.,  then  and  there  in 
manner  and  form  aforesaid,  the  said  money,  the  property  of  the  said 
J.  N.  his  said  master,  from  the  said  J.  N.  feloniously  did  steal,  take  and 
carry  away,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

(if  the  prisoner  has  been  guilty  of  other  acts  of  embezzlement  within 
the  period  of  six  months^  add  the  following) : 

That  the  said  J.  S.,  on,  &c.,  at,  &c.,  afterwards  and  within  six 
calendar  months  from  the  time  of  the  committing  of  the  said  offence 
in  the  first  count  of  this  indictment  charged  and  stated,  to  wit,  on  the 
day  of  in  the  year  aforesaid,  at  the  parish  aforesaid,  in 

the  county  aforesaid,  being  then  and  there  employed  as  clerk  to  the 
said  J.  N.,  did  by  virtue  of  such  last  mentioned  employment,  then  and 
there,  and  whilst  he  was  so  employed  as  last  aforesaid,  receive  and 
take  into  his  possession  certain  other  money  to  a  large  amount,  to 
wit,  to  the  amount  of  ten  pounds,  for  and  in  the  name  and  on  the 
account  of  the  said  J.  N.,  his  said  master,  and  the  said  last  mentioned 
money  then  and  there  within  the  said  six  calendar  months,  fraudu- 
lently and  feloniously  did  embezzle,  and  so,  &c.,  {as  in  the  first  count 
to  the  end). 


id)  Archbold'8  C.  P.  5th  Am.  ed.  399. 

This  form  is  drawn  upon  the  statutes  7  and  8  Geo.  IV.  c.  29,  s.  47;  which,  for  the 
punishment  of  embezzlemcnta  committed  by  clerks  or  servants,  declares  and  enacts,  that 
if  any  clerk  or  servant,  or  any  person  employed  for.^the  purpose,  or  in  the  capacity  of  a 
clerk  or  servant  shall,  by  virtue  of  such  employment  receive,  or  take  into  his  possession 
any  chattel,  money  or  valuable  security,  for  or  m  the  name  or  on  the  account  of  his  mas- 
ter, and  shall  fraudulently  embezzle  the  same  or  any  part  thereof,  every  such  offender  shall 
be  deemed  to  have  felonionsly  stolen  the  same  from  his  master,  although  such  chattel, 
money  or  security  was  hot  received  into  the  possession  of  such  master  otherwise  than  by 
the  actual  possession  of  his  clerk,  servant  or  other  person  so  employed ;  and  every  such 
offender,  being  convicted  thereof,  shall  be  liable  at  the  discretion  of  the  court,  to  any  of 
the  punishments  which  the  court  may  award  as  hereinbefore  last  mentioned. 

(e)  See  7  and  6  Geo.  IV.  c.  29,  s.  5. 
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CHAPTER  VIIL 

MALICIOUS   MISCHIEF. 

\^Fhr  8et>eral  forms  of  indictments  which  might  be  classed  under  this 
head,  see  ^* Breaches  of  the  Peace^**  ^^ Assaults!'  4"^.] 

MalicUnUly  vxmnding  a  cow.{a) 

That  A.  B.^&c,  on,  dx.,at,  &c.y  one  cow,(d)  of  the  price  of  seven 
pounds,  of  the  goods  and  chattels  of  C.  D.y(c)  then  and  there  being, 
unlawfully,  wilfully  and  maliciously  did  wound,(£/)  to  the  great 
damage  of  the  said  C.  D.,  against,  &c.  (Conclude  as  in  book  1,  chap.  3). 

Giving  cantharides  to  proseculors.{e) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  assault  M.  A.  W. 
and  M.  C,  and  then  and  there  unlawfully,  knowingly,  wickedly  and 
maliciously  did  administer  to  and  cause  to  be  administered  to  and 
taken  by  the  said  M.  A.  W.  and  M.  C,  a  large  quantity,  that  is  to 
say,  two  scruples  of  cantharides,  the  same  then  and  there  being  a 
deleterious  and  destructive  drug,  with  intent  thereby  to  injure  the 
health  of  the  said  M.  A.  W.  and  M.  C,  and  the  said  M.  A.  W.  and 
M.  C.  thereby  then  and  there  became  sick,  sore,  diseased  and  disor- 
dered in  their  bodies,  insomuch  that  their  lives  were  despaired  of,  to 
the  great  damage,  &c. 

Tearing  up  a  promissory  note.(ee) 

That,  &c.,  on,  &c.,  at,  &c.y  a  certain  promissory  note  for  the 
payment  of  money,  commonly  called  a  due  bill,  made  and  drawn  by 
the  said  W.,  in  favour  of  one  A.  R.  C,  and  dated  for  the  sum 

and  of  the  value  of  five  dollars,  of  the  property  of  the  said  A.,  the 
said  note  and  due  bill  being  then  and  there  due  and  unpaid  by  him 
the  said  W.,  did  wilfully,  maliciously  and  fraudulently  tear  and 

(a)  Stark.  C.  P.  463.  As  to  the  validity  of  tliis  indictment  at  common  law,  see 
Com.  t>.  Leacli,  1  Mass.  59 ;  People  v.  Smith,  5  Cow.  258 ;  Res.  r.  Teischer,  1  DalL  335 ; 
State  o.  Council,  Tenn.  305;  Loomis  v,  Edgerton,  19  Wend.  419;  State  v.  Wheeler,  3 
Verm.  344. 

(6)  This  is  a  sufficient  description;  State  o.  Pearce,  Peck  66.  The  same  precision 
should  be  used  as  in  larceny.    See  ante^  p.  190. 

(e)  Any  mistake  in  the  name  of  the  owner  will  be  fatal ;  Haworth  v.  State,  Peck  89. 
Olwerve  the  same  particularity  as  in  larceny.    See  ante,  p.  199. 

((f)  It  is  not  necessary  at  common  law,  separately  to  charge  malice  against  the  owner. 
State  V,  Scott,  2  Dev.  &.  Bat.  35. 

(e)  R.  V,  Button,  8  C.  &  P.  660. 

This  count,  which  in  this  country  would  be  classed  under  the  head  of  malicious  mis- 
chief, appears  to  have  been  treated  as  an  indictment  for  an  assault  at  comronn  law,  and  to 
have  been  sustained  as  such.   Whatever  may  be  its  nature,  it  is  important  as  a  precedent. 

(ee)  For  this  form  I  am  indebted  to  Mr.  David  Webster,  the  efficient  and  inteUigent 
assistant  of  the  attorney-general  of  Pennsylvania. 
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destroy,  with  the  intent  then  and  there,  and  thereby  to  cheat  and 
derraud  the  said  A.,  to  the  great  damage  of  the  said  A.,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against,  &c.  (Con- 
clueU  aa  in  book  1,  chap.  3). 

Cutting  down  trees^  4'*^*(/) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c,  wilfully  and  maliciously  did 
cut  down  and  destroy  ten  ash  trees^  planted  in  a  certain  avenue  to 
the  dwelling  house  of  one  M.  N.,  and  then  growing  for  ornament 
there,  (he  the  said  M.  N.  then  and  there  being  the  owner  of  the  said 
trees),  to  the  great  damage  of  the  said  M.  N.,  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

KHIing  a  steet*  at  common  Iaw.(g) 

That  D.  S.,  &c.,  on,  &c.,  at,  &c.,  one  steer  of  the  value  of  five  dol- 
lars, of  the  goods  and  chattels  of  one  L.  M'C,  then  and  there  being, 
then  and  there  unlawfully,  wantonly,  maliciously  and  mischievously 

(/)  See  Stark.  C.  P.  463.  I  apprehend  this  form  would  he  good  at  common  law ;  Ck>m.  v, 
Eekert,  2  Browne  251 ;  Loomia  «.  fidgerton,  19  Wend.  420 ;  tlioagh  see  Brown's  case,  3 
GrecnL  177. 

Or)  Sute  V.  Scott,  2  Dcy.  Sl  Bat  35. 

Daniel  J.,  after  stating  the  sabstance  of  the  case  as  above,  proceeded : — ***We  see  no 
ground  for  a  new  trial  in  this  case.  The  evidence  objected  to  was  admitted — and,  as  wo 
think,  correctly — to  repel  an  allegation  made  by  the  defendant,  of  an  alihi.  And  after  Uie 
evidence  was  admitted  by  the  court,  the  weight  and  effect  of  it  was  matter  for  the  jury 
only ;  and  it  seems  to  us,  that  there  was  nothing  leil  for  Uie  court  to  remark  upon,  espe- 
cially, as  no  particular  charge  concerning  this  evidence  was  prayed  by  the  defendant  We 
have  examined  the  reasons  in  arrest,  and  concur  in  opinion  with  the  judge  who  pronounced 
the  judgment  1st  The  two  detached  pieces  of  paper  writing  purporting  to  be  a  tran* 
script  of  the  record,  contained  every  thing  necessary  to  give  Buncombe  Superior  Court  ju. 
risdiction ;  it  contained  the  indictment,  plea  and  order  of  removal.  In  that  shape  it  was 
entered  on  the  state  docket,  and  the  defendant  went  to  trial  From  great  caution,  the 
judge  suspended  judgment  at  the  trial  term,  and  sent  a  certiorari  for  such  a  record  as  could 
not  be  cavilled  about  At  the  term  judgment  was  rendered,  the  record  was  unexception« 
able,  and  showed  that  the  two  pieoes  of  paper  which  had  been  received  as  the  record  of  the 
case,  and  on  which  the  defendant  had  been  tried,  containod  a  true  and  complete  transcript 
of  the  record  when  it  was  removed  from  Rutherford.  So,  when  judgment  was  pronounced, 
the  record  showed  that  the  case  had  been  properly  removed,  and  that  Buncombe  Superior 
Court  had  jurisdiction  of  the  case,  at  the  term  the  trial  took  place.  The  record  being  un. 
exceptionable  when  judgment  was  prayed,  there  was  nothing  to  restrain  the  judge  from 
fironouncing  it 

•«2d]y.  lliis  court  decided,  in  the  case  of  the  Sute  o.  Simpson,  2  Hawks  460,  that  an 
indictment  for  malicious  mischief,  which  concluded  at  common  law,  was  good. 

**  That  decision  was  made  in  the  year  1823,  and  since  that  time  many  convictions  on 
indictments  for  malicious  mischief,  at  common  law,  have  taken  place  in  the  circuits  of  this 
state.  In  the  year  1826,  the  legislature  indirectly  approved  of  the  decision;  for  in  the  act 
limiting  the  time  that  indictments  for  misdemeanors  should  be  brought,  it  is  declared,  that 
in  all  trespasses  and  other  misdemeanors,  except  the  offences  of  perjury,  forgery,  malicious 
mischief  and  deceit,  the  prosecution  shall  commence  within  three  years  af&  the  commis- 
sion of  the  offence.  After  what  has  taken  place,  we  think  the  period  too  late  for  us  now 
lo  examine  further  into  the  question. 

**  3dly.  The  objection  is,  that  the  indictment  does  not  charge  malice  against  the  owner 
of  the  property.  We  have  looked  into  the  books  of  forms  and  precedents,  and  find  tliat  the 
form  of  this  indictment  corresponds  with  the  forms  prescribed  in  the  books.  What  evi. 
denoe  the  state  must  produce  to  support  such  an  indictment  as  this,  we  are  not  called  on 
lo  decide.  We  think  there  is  no  ground  for  a  new  trial  or  arrest  of  judgment ;  and  tliis 
opinion  will  be  certified  to  the  Superior  Court  of  Law  for  the  County  of  Buncombe,  that  it 
may  proceed  to  final  judgment  in  the  case.** 
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did  kill,  to  the  great  damage  of  the  said  L.  M'C,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Muring  the  mark  of  a  sheepf  under  the  North  Carolina  statiUe.{k) 
That  J.  D.,  &c.,  on,  &c.,  at,  &c.,  feloniously  and  knowingly  did 

{h)  SUte  V.  Davit,  2  IredeU  153. 

Gaston  J.:  **  We  are  of  opinion  that  the  appellant  has  not  shown  any  error  in  the  in- 
■tructioDs  to  the  jury,  nor  safficient  reasons  to  arrest  the  judgrmenL 

**The  indictment  is  founded  on  the  act  of  18!23,  c.  1155,  re-enacted  in  the  Revised  Stat. 
c  34,  s.  55,  whereby  it  is  declared,  *  that  if  any  person  shall  knowingrly  alter  or  deftce  the 
mark  or  brand  of  any  person's  neat  cattle,  sheep  or  hog*,  shall  knowingly  mismarkor  brand 
any  unbranded  or  unmarked  neat  cattle,  sheep  or  hog,  not  properly  his  own,  with  intent  to 
defraud  any  other  person,  he  shall,  on  conviction  in  a  court  of  record,  be  liable  to  corporal 
punishment  in  the  same  manner  as  on  a  conviction  of  petit  larceny.'  The  manifest  pur- 
pose of  the  legislature  is  to  punish  the  act  of  changing  or  deftcing  these  marks  dr  brands, 
which  are  the  ordinary  Indications  of  ownership  m  property  of  this  description,  and  also 
the  act  of  putting  false  marks  or  brands  thereon,  wiUi  intent  to  injure  the  owner  by  either 
depriving  him  of  the  property  or  rendering  his  title  thereto  more  difficult  of  proof.  Mow, 
when  the  act  of  wilfully  changing  or  defacing  the  mark  is  fixed  upon  the  person  accused, 
and  no  explanation  is  given  of  the  act  to  render  it  consistent  with  an  honest  purpose,  the 
conclusion  follows  irresistibly  that  it  was  done  with  intent  to  effect  the  injury  which  i:i 
the  ordinary  and  necessary  consequence  of  the  act  Such  intention  is  directed  against  the 
owner,  whoever  he  may  be,  and  the  charge  that  the  act  was  done  with  intent  to  injure 
any  individual  named,  is  made  out,  when  it  is  shown  that  he  was  the  owner  at  the  time 
when  the  act  was  committed. 

*'  ft  has  been  contended  by  the  counsel  for  the  appellant  that  the  offence  created  by  the 
statute  and  charged  in  the  indictment  could  not  have  been  committed,  because  at  the  time 
when  the  act  was  done,  the  animal  had  strayed  from  the  possession  of  the  owner,  and  tlie 
statute  by  declaring  that  the  offender  shall  be  liable  to  corporal  punishment  in  the  same 
manner  as  on  a  conviction  of  petit  larceny,  must  be  understood  as  applying  to  those  cases 
only  wherein  the  offender,  by  a  felonious  appropriation  of  the  animal,  would  have  com- 
mitted the  crime  of  petit  larceny.  He  fiirther  urges  that  this  construction  of  the  statute 
is  strengthened  by  the  circumstance,  that  a  special  provision  is  made  by  the  statute  for 
improper  interference  with  strays,  in  a  112,  s.  6.  We  do  not  concur  in  this  construction 
of  the  statute.  In  the  description  of  the  offence  thereby  created,  no  reference  is  made  to 
the  crime  of  laroeny.  The  offence  consists  in  knowingly  altering  or  de&cing  the  mark 
of,  or  in  knowingly  mis-marking  an  animal,  the  property  of  another,  with  intent  to  defraud. 
The  mere  straying  of  the  animal  from  the  owner's  premises  makes  no  change  of  property. 
The  animal  still  remains  his,  and  the  wron^Ail  act  is  not  less  calculated,  but  in  fiict  more 
likely,  to  do  him  an  injury,  than  it  would  be  if  done  to  an  animal  in  his  immediate  possession. 
The  reference  in  the  statute  to  the  punishment  in  cases  of  petit  laroeny  does  not  affect  the 
description  of  the  offence,  more  than  it  would  have  affected  that  description,  if  the  reference 
had  been  to  the  punishment  in  cases  of  perjury  or  forgery,  or  of  any  other  crime.  It  only 
denounces  against  the  offence  previously  described,  the  same  penalty  by  which,  the  exist- 
ing  law  is  inflicted  upon  a  conviction  of  petit  larceny.  The  construction  contended  for  is 
not  unwarranted  by  the  language  of  the  statute,  but  would  render  the  statute  itself  in- 
operative  in  the  case,  which  mainly  rendered  it  necessary.  Nor  does  the  section  referred 
to  in  a  112,  provide  for  an  offence  of  this  description  in  cases  of  strays.  The  object  of 
the  legislature  in  that  chapter  is  to  point  out  a  mode  of  proceeding  in  thooo  cases,  where- 
by the  owner  may  be  enabled  to  regain  the  possession  of  his  property  or  to  ^et  the  value 
thereof,  and  a  proper  compensation  may  be  made  to  those,  who  shall  render  him  the  assist- 
ance for  this  purpose ;  and,  in  furtherance  of  this  object,  the  eighth  section  imposes  a 
pecuniary  mulct  on  those,  who  may  take  up  or  use  the  stray,  otherwise  than  in  the  mode 
therein  directed. 

**The  motion  in  arrest  of  judgment  rests  on  two  grounds.  The  first  is,  for  that  the 
offence  is  not  described  in  the  language  of  the  statute.  This  objection  applies  only  to  the 
first  count  of  the  indictment,  and  as  to  that  is  well  taken.  The  first  count  charges  that  the 
accused  did  alter  the  make  of  the  sheep.  No  doubt  the  word  *  make*  was  intended  to  be 
written  *  mark,*  but  it  is  a  different  word,  having  a  different  signification,  and  cannot  be 
brought  within  the  exception  of  u^m  eonans.  But  this  mistake  is  not  in  the  second  count, 
which  charges  that  he  defaced  the  mark  of  the  sheep ;  and  a  general  verdict  of  guilty 
having  been  rendered,  judgment  will  not  be  arrested,  if  either  count  be  sufficient  to  war- 
rant it** 
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alter  the  make{i)  of  one  sheep,  the  property  of  W.  M'C,  knowingly, 
with  an  intent  to  defraud  the  said  W.  M*C.,  contrary,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  coutU.     Defacing  mark. 

That  J.  D.,  &c.,  on,  &c.,  at,  &c.,  knowingly  did  deface  the  mark 
of  a  sheep,  the  property  of  one  W.  M'C,  then  and  there,  with  an  in- 
tent to  defraud  the  said  W.  M'C,  contrary,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

Entering  the  premises  of  another  and  pulling  doum  afence.{j) 

That  T.  C,  &c.,  on,  &c.,  at,  &c.,  into  a  certain  close  of  a  certain  A. 
M.,  situate  in  the  township  and  county  aforesaid,  in  and  upon  the 
possession  thereof  of  the  said  A.,  into  which  the  said  T.had  not  legal 
right  of  entry,  did  enter,  and  ten  panel  of  fence  of  the  said  A.,  then 
and  there  standing  and  being,  then  and  there  did  pull  down,  take  and 
carry  away,  to  the  great  damage  of  the  said  A.,  and  against,  &lc. 
(Conclude  as  in  book  1,  chap.  3). 

Destroying  Udo  lobster  cars  under  the  Mass.  staiute.{k) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  did  wilfully,  maliciously  and  se- 
cretly, in  the  night  time,  destroy  and  injure  two  lobster  cars,  two  brass 
locks  attached  to  said  cars,  and  two  cables,  by  which  said  cars  were 
moored  and  fastened,  and  three  hundred  lobsters  contained  in  the 
cars  aforesaid,  all  being  the  property  of  one  F.  W.,  &c. 

Removing  a  land^mark  under  the  Penn.  staitUe.(l) 

That  L.  S.,  &c«,  on,  &c.,  at  &c.,  one  bounded  growing  oak  tree, 
being  one  of  the  land-marks  of  a  tract  of  plantable  land,  whereof  J.  B. 
was  then  and  there  seized  in  his  demesne  as  of  fee,  at  town- 

ship aforesaid,  and  within,  &c.,  secretly,  unjustly  and  without  the 
consent  or  knowledge  of  the  said  J.  B.,did  cut  down  and  remove,  con- 
trary, &c.,  and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Felling  timber  in  the  channel  of  a  particular  creeks  in  a  particular 
countyy  under  the  North  Carolina  statuie.(m) 

That  H.  C,  &c.,  on,  &c.,  at,  &c.,  unlawfully  and  maliciously  did  fell 
timber  in  the  channel  of  Hogan's  creek  in  the  County  of  Caswell, 
aforesaid,  and  did  then  and  there,  by  such  felling  of  timber  aforesaid,  on 


(i)  See  ante,  note  at  foot  of  p.  214. 

(J)  Thb  indictment  was  drawn  in  1779,  by  Mr.  John  D.  Sergeant,  then  attorney-gene-' 
ral  of  Pennalyvania;  see  **  Forcible  Entry  and  Detainer,**  pott. 

{k)  On  this  count,  framed  upon  the  Rev.  Stats,  c.  126,  s.  39,  alleginff  that  the  defendant 
wilfully  destroyed  and  injured  a  cable  by  which  a  fish  car  was  moored  and  fiwtened,  proof 
that  be  wilfully,  &.&,  cut  off  such  cable  a  few  feet  from  one  end  thereof,  was  held  sufficient 
to  warrant  his  conviction ;  Ck>m.  v.  Soule,  2  Met  21. 

(/)  This  indictment  is  taken  from  Reed*s  Digest,  and  is  drawn  on  the  provincial  act  of 
1700;  1  Smith's  Laws  4. 

(m)  State  o.  Cobb,  I  Dev.  St  Bat.  115. 
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the  twentieth  day  of  Febraary  aforesaid,  obstruct  the  channel  of  the 
creek  aforesaid,  in  the  County  of  Caswell  aforesaid,  to  the  great  dam- 
age of  the^owners  of  the  land  on  said  creek,  contrary,  &c.,  and  against, 
&c.    {Conclude  as  in  book  1,  chap.  3). 

Breaking  into  house  and  frightening  a  pregnant  tcoman.(n) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  about  the  hour  of  ten  of  the  clock 
in  the  night  of  the  same  day,  with  force  and  arms  at  Lurgan  township 
in  the  county  aforesaid,  the  dwelling  house  of  J.  S.  there  situate,  un- 
lawfully, maliciously  and  secretly  did  break  and  enter,  with  intent 
to  disturb  the  peace  of  the  commonwealth ;  and  so  being  in  the  said 
dwelling  house,  unlawfully,  vehemently  and  turbulently  did  make  a 
great  noise,  in  disturbance  of  the  peace  of  the  commonwealth,  and 
greatly  misbehave  himself  in  the  said  dwelling  house,and  E.  S.  the  wife 
of  the  said  J.  greatly  did  frighten  and  alarm,  by  means  of  which  said 
fright  and  alarm,  she  the  said  E.,  being  then  and  there  pregnant,  did 
oil  the  seventh  day  of  September,  in  the  year  aforesaid,  at  the  county 
aforesaid,  miscarry,  and  other  wrongs  to  the  said  E.  then  and  there 
did,  to  the  evil  example,  &c. 

Cutting  ropes  across  theferry,(o) 

That  H.  E.,  &c.,  on,  &c.,  at,  dLC,  did  maliciously  and  wantonly  cut 
two  ropes  stretched  across  the  river  Schuylkill  by  C.  P.,  the  occu* 

(n)  Ck>TD.  e.  Taylor,  5  Binn.  277.  "  But  supposing/*  said  Tighlman  C.  J^  **  the  indicU 
ment  not  to  be  good  for  a  forcible  entry,  may  it  not  be  supported  on  other  grounds  7  In 
the  case  of  the  Com.  e.  Teischer,  1  Dall.  335,  judgment  was  given  against  the  defendant 
for  *  maliciou»lyj  wilfully  and  wickedly  killing  a  horse.*  These  are  the  words  of  the  iup 
dictment,  and  it  seems  to  have  been  conceded  by  Mr.  Sergeant,  the  counsel  for  the  defend- 
ant,  that  if  it  liad  been  laid  to  be  done  seeretlvt  the  indictment  would  have  been  good. 
Here  the  entering  of  the  house  is  laid  to  be  done  *  secretly,  maliciously ,  and  with  an  aU 
tempt  to  disturb  the  peace  of  the  commonwealth,^  I  do  not  find  any  precise  line  by  which 
indictments  for  malicious  mischief  are  separated  from  actions  of  trespass.  But  whether 
the  malice,  the  mischief  or  the  evil  example  is  considered,  the  case  before  us  seems  full  as 
strong  as  Teischer^s  case.  There  is  another  principle  however,  upon  which  it  appears  to 
me  that  the  indictment  may  be  supported.  It  is  not  necessary  that  there  should  be  actual 
force  or  violence  to  constitute  an  indictable  offence.  Acts  injurious  to  private  persons, 
which  tend  to  excite  violent  resentment,  and  thus  produce  fighting  and  disturbance  of  the 
peace  of  society,  are  themselves  indictable.  To  send  a  challenge  to  fight  a  duel  is  indict- 
able, because  it  tends  directly  towards  a  breach  of  the  peace.  Xibels  fiUI  within  the  same 
reason.  A  libel  even  of  a  deceased  person,  is  an  offenco  against  the  public,  because  it  may 
stir  up  the  passions  of  the  living  and  produce  acts  of  revenge.  Now  what  could  be  more 
likely  to  produce  violent  passion  and  a  disturbance  of  the  peace  of  society,  than  the  conduct 
of  tlie  defendant  He  enters  secretly  after  night  into  a  private  dwelling  house,  with  an  in- 
tent to  disturb  the  family,  and  afler  entering  makes  such  a  noise  as  to  terrify  the  mistress 
of  the  house  to  such  a  degree  as  to  cause  a  miscarriage.  Was  not  tliis  enough  to  produce 
some  act  of  desperate  violence  on  the  part  of  the  master  or  servants  of  the  family  ?  It  is 
objected  that  the  kind  of  noise  is  not  described ;  no  matter,  it  is  said  to  have  been  made 
vehemently  and  turbulently,  and  its  efiects  on  the  pregnant  woman  are  described.  In  the 
case  of  the  Kin|[  v.  Hood  (Sayer*s  Rep.  in  K.  B.  161),  the  court  refused  to  quash  an  in- 
dictment for  disturbing  a  family  by  violently  kicking  at  the  front  door  of  the  house  for 
the  space  of  two  hours.  It  is  impossible  to  find  precedents  for  all  oflTcnoes.  The  mali- 
cious in^nuity  of  mankind  is  constantly  producing  new  inventions  in  the  art  of  disturbing 
their  neighbours.  To  this  invention  must  be  opposed  general  principles,  calculated  to  meet 
and  punish  them.  I  am  of  opinion  that  the  conduct  of  the  defendant  falls  within  the  range  of 
established  principles,  and  that  the  judgment  of  the  court  below  should  be  reversed.** 

(o)  Drawn  and  prosecuted  in  1773,  by   Mr.  Andrew  Allen,  then  attorney-general  of 
Pennsylvania. 
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piers  of  th6  ferry  over  Schuylkill,  commonly  called  the  npper  ferry, 
and  that  the  said  ropes  are  used  in  dra^iring  boats  and  carrying  tra- 
vellers over  the  same  river  and  ferry,  to  the  great  damage  of  the  said 
C.  P.,  and  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Bw^ing  a  record.{p) 

That  H.  E.,  &c,  L.  K.,  &c.,  W.  H.,  &c,  M.  H.,  &c.,and  G.  S.,&c., 
on,  &a,  at,  &c.,  a  certain  paper  writing,  containing  in  itself  a 
certificate  of  four  sufficient  housekeepers  of  the  neighbourhood, 
inhabiting  in  and  near  the  said  township,  and  with  their  names  sub- 
scribed, and  to  the  justices  of  the  peace  of  the  same  county  directed, 
that  they  the  said  housekeepers,  had  laid  out  a  road  and  highway  in 
the  said  township,  according  to  an  order  of  the  same  justices  in  their 
Quarter  Sessions  made  for  the  laying  out  the  same,  which  to  the  same 
justices  in  their  Quarter  Sessions  had  been  and  legally  made,  certified 
and  returned,  and  of  record  affiled,  according  to  the  act  of  assembly 
in  such  case  made  and  provided,  to  wit,  at  the  City  of  Philadelphia, 
in  the  said  county,  nnjustly  and  unlawfully  did  burn  and  destroy,  to 
the  manifest  contempt  of  the  good  laws  of  this  province,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  against,  &c.  {Coh- 
elude  as  in  book  1,  chap.  3). 


CHAPTER  IX. 

FOBCIBLS  XNTBf  AITD  DETAINER,  (a) 

General  frame  of  indictment  at  common  lato* 

That  A.  B.,  late  of,  &c.,  C.  D.,  late  of,  &c.,  and  E.  F.,  late  of,  kc^ 
together  with  divers  other  persons,  to  the  number  of  six  or  more, 

ip)  1>rawn  by  Tench  Francis  (attoraey-jreneral  of  Pennsylvania),  some  yeaVs  before  the 
Revc^ation^  though  I  have  been  unable  to  fix  the  exact  date.  The  existence  of  this,  and 
of  several  kindred  precedents  snder  the  head  of  **  Malicious  Mischief^**  **  Nuisances,**  dLC, 
shows  the  liberality  with  which  the  common  law  was  applied  under  the  colonial  system. 

(«)  Before  considering  the  pleading  in  forcible  entry  and  detainer,  the  general  character 
of  the  offence  will  be  considered. 

(ForcQtU  entry  at  cmnfnon  law).  The  assertion  of  right  to  lands  or  houses  by  force  h«| 
always  been  disoourasred  by  courts,  flrom  a  just  apprehension  of  the  tumults  to  which  such 
proc^ings  may  lead.  Although,  therefore,  no  indictment  will  lie  for  a  mere  trespass, 
accompanied  only  by  constructive  force,  yet  it  seems  to  be  established  that  an  entiy  on 
land  or  into  a  house,  garden,  &.c,  or  a  church,  though  no  one  be  therein,  with  such  actual 
violence  a«  amounts  to  an  unlawful  act,  or  public  breach  of  the  peace,  expressed  in  law  to 
19 
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whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  on,  &&, 
with  force  and  arms,  and  with  pistols,  staves  and  oilier  offensive 

be  **  with  force  tnd  arms  and  a  atrone  hand,**  c.  g.  brin^n^  antisaal  weapons,  threatening^ 
violence,  break injjr  open  a  door,  or  violent  ejection  of  the  poaaessor  of  a  house,  is  an  ofience 
indictable  at  common  law,  as  a  forcible  entry;  Langdon  «.  Potter,  3  Mass.  2\S;  Harding's 
case,  I  Greenl.  23 ;  Com.  o.  Taylor,  5  Binn.  377;  Newton  o.  Harland,  1  Man.  &  6.  644; 
Cruiser  o.  Sute,  3  Harrison  206;  SUte  e.  Mills,  2  Dev.  420;  SUte  o.  Spierin,  1  Brevard 
319;  though  the  statute  gives  other  remedies  to  the  parties  grieved,  viz.  restitution  and 
damages ;  and  that  the  illegal  and  violent  maintenance  of  possession,  if  the  entry  was  uo- 
lawful  is,  in  like  manner,  indictable  as  a  forcible  detainer;  Reg.  «.  Newlands,  4  Jur.  322, 
Littledale  J. ;  Le  Blanc  J.,  R.  o.  Wilson  and  others,  8  T.  R.  363 ;  Ld.  Kenyon,  ib,  357 ;  Ca 
Lit  257;  R.  v.  John  Wilson,  3  A.  &  E.  817;  S.  C.  5  N.  &  M.  164;  Com.  Dig.  tU.  For^ 
cible  Entry^  (A.  1,  2,  B.  1).  'An  entry,  though  by  one  person  only,  will  be  forcible 
if  cither  by  act  or  threat  at  the  time  of  his  entry  he  gives  the  party  in  possession 
just  cause  to  fear  bodily  hurt  if  he  does  not  give  way :  and  the  same  circumstances  of  vio- 
lence or  terror  which  make  an  entry  forcible,  make  a  detainer  forcible  also.  A  detainer 
may  be  forcible  wbetlier  the  entry  were  so  or  not;  Hawk.  b.  1,  c.  64;  Com.  Dig.  tit.  For* 
cihU  Entry,  if  such  entry  was  unlawful;  R.  e.  Oakley,  4  B.  &  Ad.  307;  1  N.  &  M. 
58.  Though  a  breach  of  the  peace  is  necessary  to  constitute  the  offence,  Com.  v.  Dudley,  10 
Mass.  403,  it  seems  that  no  circumstances  of  great  public  violence  or  teiror  are  requisite; 
for  it  is  laid  down  **that  an  entry  may  be  said  to  be  forcible,  not  only  in  respect  of  violence 
actually  done  to  the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  relinquish  his  pos- 
session, but  also  in  respect  of  any  violence  in  the  manner  of  entry,  as  by  breaking  open 
the  doors  of  a  house,  whether  any  person  be  in  it  at  the  same  time  or  not,  especially  if  it 
be  a  dwelling  house;"  Hawk.  b.  1,  c.  64,  s.  26;  State  o.  Pollock,  4  Iredell  305;  Bennett  o. 
State,  4  Rice  340.  The  oiTence  of  forcible  entry  at  common  law  is  punishable  by  fine  or 
imprisonment,  in  respect  to  the  injury  done  to  the  public  peaoe. 

{Forcible  entry  within  the  etatvtes)*  But  further  to  discourage  the  attempts  of  parties 
to  assert  their  claims  by  violence,  statutes  were  passed  in  England  in  very  early  times, 
which  have  been  substantially  re-enacted  in  several  of  the  states,  not  merely  to  annex  pun- 
ishment to  the  offence  of  entering  by  strong  hand  on  a  peaceable  possession,  but  to  grant 
restitution  to  the  paity  dispossessed,  on  the  conviction  of  the  offender.  After,  therefore,  the 
atatute  5  Rich.  11.  s.  1,  c.  8,  had  declared  the  law  **  that  none  should  make  entry  into  lands 
and  tenements,  but  in  cases  where  entry  is  given  by  the  law,  nor  in  such  cases,  with  strong 
hand  nor  with  multitude  of  people,  (ten  making  a  *■  muhitude  ;*  Co.  Lit  257  a ;  R.  o.  Heine, 
cited  Stra.  195;  ex  parte  Davy,  6  Jur.  949,  Wightman  J.),  but  only  in  a  peaceable  and 
easy  manner,  on  pain  of  imprisonment  and  ransom,**  the  statute  15  Rich.  ll.  c  2,  gave  a 
remedy  by  summary  commitment  of  the  offender  till  fine  and  ransom ;  and  by  8  Hen.  VI. 
c.  9,  this  provision  was  extended  to  cases  of  foreibU  detainer,  and  justices  of  the  peace 
were  empowered  to  restore  the  premises  to  the  former  possessor,  where  the  force  had  been 
found  by  a  jury  summoned  by  them;  Reff.  «.  Harland  and  others,  1  P.  &  D.  33;  S.  C.  8 
A.  dt  £.  826 ;  2  M.  &.  Rob.  141 ;  R.  v.  Hake,  4  Man.  &  Ry.  483,  n.  The  inquisition  must 
act  forth  the  estate  possessed  by  the  party  in  the  property  disputed ;  Reg.  v.  Bowser,  8  D. 
P.  C  128.  On  these  statutes  it  was  doubted  whether  any  but  a  freeholder  could  have  res- 
titution {  and,  therefore,  the  21  J  as.  I.  c.  25,  applied  the  power  conferred  by  the  former 
acts  to  the  restitution  of  possession  of  which  tenants  for  terms  of  years,  tenants  by  copy 
of  court  roll,  guar<dians  by  knight  service,  and  tenants  by  elegit,  statute  merchant,  or  sta» 
tute  stople,  had  been  forcibly  deprived ;  on  this  account  the  pro8eculor*s  interest  in  the 
premises  must  be  stated  in  the  indictment;  Ld.  Kenyon,  R.  «.  Wilson  and  others,  8  T. 
R.  357.  Under  these  acts,  therefore,  a  prosecutor  who  is  a  freeholder  or  leaseholder,  &Cn 
may  have  restitution  on  conviction  of  the  party  of  whose  dispossession  he  complains^  This 
restitution  may  be  awarded  by  the  Court  of  Quarter  Sessions,  as  justices  of  the  peace  are 
expressly  empowered  to  grant  it; 'and  in  this  respect  they  act  as  judges  of  record ;  3  B.  &> 
Ad.  688,  Littledale  J.,  and  have  greater  power  than  justices  of  Oyer  and  Terminer  aud 
Gaol  Delivery,  who  cannot  grant  restitution,  but  can  only  punish  the  offender;  Hawk.  b. 
J,  c.  64,  s.  61 ;  Bac.  Abr.  Forcible  Entry  (F). 

It  seem  to  have  been  at  one  time  supposed  that  greater  force  was  necessary  to  sustain 
an  indictment  for  forcible  entry  at  common  law,  than  under  the  statutes;  R.  v.  Bake,  3 
Burr.  R.  1731 ;  but  the  observations  of  Ld.  Kenyon  in  R.  «.  Wilson,  8  T.  R.  357,  seem  to 
negative  this  distinction,  and  to  plaoe  both  proceed ingrs  on  their  true  ground.  **  I  do  not 
know,**  said  he,  *Hhat  it  has  ever  been  decided  that  it  is  necessary  to  allege  a  greater 
degree  offeree  in  an  indictment  at  comnton  law  for  a  forcible  entry,  than  in  an  indictment 
on  the  statutes;  therefore  an  indictment  at  common  law  charging  the  defendants  with 
having  entered  unlawfully  and  toith  »tnmg  hand,  is  good,**  and  Le  Blanc  and  Lawrence 
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weapons^  &c.,  into  a  certain  messuage  or  garden(A)  there  situate,  and 
then(c)  and  there  being  in  the  peaceable  possession(rf)  of  G.  H.,  un- 
lawfully, violently  and  injuriously,  and  with  a  strong  hand{e)  did 
enter;  and  that  the  said  A.  B.,  C.  D.  and  E.  F.,  together  with  the 
said  other  persons,  then  and  there,  with  force  and  arms  and  with  a 
strong  hand,  unlawfully,  violently,  forcibly  and  injuriously  did  expel, 
amove  and  put  out  the  said  G.  H.  from  the  possession  of  the  said 
messuage  and  garden,  and  the  said  G.  H.,  so  as  aforesaid  expelled, 
amoved  and  put  out  from  the  possession  of  the  same,  then  and  there, 
with  force  and  arms  and  with  a  strong  hand,  unlawfully,  violently, 
forcibly  and  injuriously  have  kept  out,^/)  from  the  day  and  year 
aforesaid;  until  the  taking  of  this  inquisition,(^)  and  still  do  keep  out, 


Ja.,  added  Uiat  the  words  wUk  ttrong  hand  mean  something  more  than  vi  et  armU,  or  a 
common  tresinss,  viz.  the  degree  of  violence  amountinflr  to  a  breach  of  the  public  peace, 
and  therefore  indictable  as  forcible  entry ;  see  8  T.  R.  361,  363.  In  truth  there  is  no  good 
sense  in  any  distinction  as  to  the  degree  of  force  indictable  in  either  way ;  but  in  neither 
case  will  a  mere  entry  by  an  open  door  or  window,  or  with  a  key,  hewcver  procured,  as 
by  trick  and  contrivance,  suffice;  Com.  Dig.  Forcible  Entry  (A);  3  Hawk.  b.  1,  c.  64,  s. 
26;  nor  an  entry  which  the  possessor  is  induced  by  threats  of  destroying  his  cattle  or 
ffoods;  Hawk.  b.  1,  c  64,  s.  25;  but  an  entry  effected  by  an  actual  breaking  of  a  dwelling 
bouse,  or  attended  by  an  actual  array  of  force,  will  be  indictable  in  either  form.  The  true 
distinction  is,  that  on  an  indictment  at  common  law  the  prosecutor  needs  only  to  prove  a 
peaceable  possession  at  the  time  of  the  ouster ;  and  that  there,  as  he  alleges  no  title,  so  he 
can  have  no  restitution :  while  in  an  indictment  on  the  statute  of  Richard,  his  interest, 
viz.  a  seisin  in  fee,  must  be  alleged ;  on  the  statute  of  James,  the  existence  of  a  term  or 
other  tenancy;  and  on  these  statutes,  restitution  will  be  granted ;  1  Brevard  119 ;  1  Greenl. 
31.  It  must  be  observed,  however,  that  even  on  these  statutes,  proof  that  the  prosecutor 
holds  oolourably  as  a  freeholder  or  leaseholder,  will  suffice ;  and  that  the  court  will  not,  on 
the  trial,  enter  into  the  validity  of  an  adverse  claim  made  by  the  defendant,  which  he  ought 
to  assert,  not  by  force,  but  by  action.  Per  Vaughan  B.,  in  R.  e.  Williams,  Monmouth 
Summer  assizes,  1828,  Dickinson*s  Q.  S.  378;  confirmed  on  motion  for  a  new  trial;  and 
see  Jayne  v.  Price,  5  Taunt  325;  1  Marsh.  68,  S.  C;  Dutton  v.  Tracy,  4  Conn.  79 ;  Res. 
0.  Shryber,  1  Dall.  68;  People  v.  Anthony,  4  Johns.  198;  People  v.  Rickert,  8  Cow.  226. 

(6)  The  premises  must  be  described  with  certainty ;  and  therefore  an  allegation  that  the 
defendant  entered  a  tenemtnt  will  not  suffice;  3  Leon.  102 ;  Co.  Lit  6,  a.  The  indictment 
most  describe  the  premises  entered,  with  the  same  particularity  as  in  ejectment  Thus, 
an  indictment  of  forcible  entry  into  a  messuage,  tenement  and  tract  of  land,  without  men- 
tioning the  number  of  acres,  was  held  bad  afler  conviction ;  M*Nair  et  al.  v.  Rempublicam, 
4  Yeates  326.  Where  the  words  were,  "a  certain  messuage  with  the  appurtenances,  for 
a  term  of  years  in  the  district  of  Spartanburgh,"  it  was  adjudged  that  the  place  where 
was  not  described  with  sufficient  legal  certainty ;  State  o.  Walker  and  Davidspn,  Brev. 
MSS. ;  Wb.  C.  L.  443.  It  is  sufficient  to  describe  the  premises  as  **  a  certain  dose  of  two 
acres  of  arable  land,  situate  in  S.  township,  in  the  county  of  H.,  being  a  part  of  a  large 
tract  of  land  adjoining  lands  of  A.  and  B.;**  Dean  et  al,  o.  Com.,  3  S*&  R.  418. 

(e)  See  2  Chit  C.  L.  220,  222 ;  2  Q.  B.  Rep.  406. 

(d)  Possession  is  all  that  need  be  laid  at  common  law;  Burd  v.  Com.,  6  S.  &.  R.  252; 
Res.  V.  Campbell,  1  Doll.  354;  though  upon  this  averment  alone  restitution  cannot  bo  award, 
ed,  ante,  p.  218;  Wb.  C.  L.  442.  Under  the  statutes,  however,  it  is  necessary  that  either 
a  freehold  or  leasehold  estate  should  be  laid,  as  will  be  presently  seen. 

(s)  These  words  are  vital ;  greater  force  must  be  averred  than  is  expressed  by  the  words 
in  et  armi$.  The  trespass  must  involve  a  breach  of  the  peace,  or  directly  tend  to  it,  as 
being  done  in  the  presence  of  the  prosecutor,  to  his  terror  or  against  his  will ;  State  «.  Mills, 
2  Dev.  420;  bat  see  Harding's  case,  1  Greenl.  22. 

(/)  The  same  description  and  degree  of  ferce  is  necessary  to  oonstitate  a  forcible  de* 
fotitfr,  as  a  forcible  entry;  Dalt  126;  Hawk.  b.  1,  c.  64,  s.  39. 

(g-)  No  indictment  can  warrant  an  award  of  restitution,  unless  it  alleges  that  the  wrong- 
doer both  ousted  the  party  grieved,  and  continued  in  possession  at  the  time  of  finding  the 
indictment;  for  it  would  be  a  repugnancy  to  award  restitution  to  one  who  never  was  in 
possession,  and  vain  to  award  it  to  one  who  does  not  appear  to  have  lost  it;  Hawk.  b.  1, 
c  64,  s.  41. 
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to  the  great  damage  of  the  said  G.  H.^  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Anoiher  form  of  same.(h) 

That  A.  B.,  &C.9  on,  &c.,  at,  &a,  with  an  axe  and  augnr,  unlaw- 
fully, violently,  forcibly,  injuriously  and  with  a  strong  hand,  did  enter 
into  the  dwelling  house  of  J.  C,  in  said  and  in  his  actual  and 

exclusive  possession  and  occupation  with  his  family,  and  the  said  A. 
B.  did  then  and  there  unlawfully,  violently,  forcibly,  injuriously  and 
with  a  strong  hand,  bore  into  said  dwelling  house  with  said  augur, 
and  cut  away  part  of  said  house,  and  stove  in  the  doors  and  windows 

(A)  This  count  was  Bustained  in  Hardin^*8  case,  I  Greenl.  22. 

*'  If  the  facta  charged,**  aaid  Preble  J .,  **  do  not  conatitute  an  indictable  offence  at  oommoa 
law,  no  sentence  can  be  pronounced  upon  the  defendant 

**  The  earlier  anthoritiee  do  sanction  the  doctrine,  that  at  common  law,  if  a  man  had  a 
rig'ht  of  entry  in  him,  he  was  permitted  to  enter  with  force  and  arms,  when  such  force 
was  necessary  to  regain  his  possession,  (Hawk.  P.  C.  c  64,  and  the  authorities  there 
cited).  To  remedy  the  evils  arising  from  this  supposed  defect  in  the  common  law,  it  was 
provided  by  statute  &  Rich.  II.  c  7,  that,  *  none  should  make  any  entry  into  any  lands 
or  tenements  but  in  cases  where  entry  is  given  by  the  law;  and  in  such  cases,  not  with 
strong  hand  nor  with  multitude  of  people  but  only  in  a  peaceable  and  easy  manner.*  The 
authorities  are  numerous  to  show  that  for  a  trespass, — a  mere  civil  injury,  unaccompanied 
with  actual  force  or  violence,  though  alleged  to  have  been  committed  with  force  and  arms— 
an  indictment  will  not  lie.  But  in  Rex  v.  Bathurst,  Say.  R.  305,  the  court  held,  that 
forcibly  entry  into  a  man^s  dwelling  hou»e  was  an  indictable  offence  el  eommen  lotp,  though 
the  force  was  alleged  only  in  the  formal  words  «t  et  armi$.  In  Rex  v.  Bake,  3  Burr.  1731, 
it  was  held,  that  for  a  forcible  entry  an  indictment  will  lie  at  common  law :  but  actual 
force  oiust  appear  on  the  face  of  the  indictment,  and  is  not  to  be  implied  from  the  allega* 
tion,  that  the  act  was  done  vi  et  armis.  In  the  King  e.  Wilson,  8  D.  &  E.  357,  an  in- 
dictment at  common  law  charging  the  defendant  with  having  unlawfully  and  with  a  strong 
hand  entered  the  prosecotor^s  mill  and  expelled  him  from  the  possession,  was  held  good. 
In  thia  latter  case.  Lord  Kenyon  remarks,  ^6od  forbid  these  acts,  if  proved,  should  not  be 
an  indictable  offence ; — ^the  peace  of  the  whole  country  would  be  endangered,  if  it  were  not 
•o.'  The  case  at  bar  is  a  much  stronger  one,  than  cither  of  those  cited.  The  peace  of  tlie 
state  would  indeed  be  jeopardized,  if  any  lawless  individuar  destitute  of  property  might, 
without  being  liable  to  be  indicted  and  punished,  unlawfully^  violently  and  with  a  otrong 
kand^  armed  with  an  axe  and  augur,  forcibly  enter  a  man^s  dwelling  houae^  then  in  hit 
actual,  exclusive  poeseotion  and  occupancy  with  hie  wife  and  children — $tave  in  the  doore 
and  windows,  cutting  and  destroying,  and  putting  the  women  and  children  in  fear  ^  their 
lives. 

**  The  second  objection,  that  no  Seisin  is  alleged,  does  not  apply  to  indictments  for  for- 
cible entries  at  common  law.  Under  the  statute  of  New  York  against  forcible  entry,  the 
party  aggrieved  has  restitution  and  damages;  and  hence  it  is  necessary  that  the  indictment 
should  state  the  interest  of  the  proeecutor.  The  People  o.  Sliaw,  cited  by  the  defendant's 
counsel,  and  the  People  v.  King,  2  Gaines  98,  are  cases  upon  the  statute  of  that  state.  In 
Rex  ».  Bake,  Mr.  Justice  Wilmot  remarks:  *No  doubt  indictments  will  lie  at  common 
law  for  a  forcible  entry,  though  they  are  generally  brought  on  the  acts  of  parliament.  On 
the  acts  of  parliament  it  is  necessary  to  state  the  nature  of  the  estate,  because  there  roust 
be  restitution,  but  they  may  be  brought  at  common  law.*  In  the  King  v.  Wilson,  Lord 
Kenyon  says :  *  No  doubt  the  offence  of  forcible  entry  is  indictable  at  common  law,  though 
the  statutes  give  other  remedies  to  the  party  aggrieved,  restitution  and  damaffct;  and 
therefore  in  an  indictment  on  the  statutes,  it  is  necessary  to  state  the  interest  of  the  prose- 
cutor.* Our  statute  contains  no  such  provision,  and  gives  no  remedy  by  indictment  It 
simply  provides  a  process  to  obtain  restitution,  leaving  the  parties,  the  one  to  his  action  for 
damages,  the  other  to  his  liability  to  be  indicted  and  punished  at  common  law. 

*^  With  respect  to  the  third  objection,  it  is  alleged  in  the  indictment  that  the  house  was 
Cotes*  dwelling  houte,  in  his  actual  and  exclusive  poesession  and  occupation  with  hisfamilf, 
and  that  the  defendant  unlawfully  entered,  &c.  On  the  whole  wo  think  the  indictment 
contains  sufficient  matter  to  warrant  a  judgment  upon  tlie  verdict  which  has  been  found 
against  the  defendant,  and  the  motion  in  arrest  is  accordingly  overruled.** 
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thereof  with  said  axe,  said  J.  C.'s  wife  and  children  being  in  said 
bouse,  thereby  putting  them  in  fear  of  their  lives,  &c. 

Jj^aiTisi  cne^  ^c.^  at  common  law^  with  no  averment  of  either  hose" 
hoid  or  freehold  possession  in  the  prosecutor.{i) 

That  I.  K.,  at,  &c.,  on,  &c.,  unlawfully,  violently,  forcibly  and  in- 
juriously did  enter  into  a  certain  lot  of  ground  and  the  stable  thereou 
erected,  situated  between  North  alley  and  South  alley,  and  between 
Delaware  Fifth  and  Delaware  Sixth  streets  in  the  said  city,  the  said 
lot  of  ground  being  forty-nine  feet  north  and  south  and  sixteen  feet 
or  thereabouts  east  and  west  in  dimension,  then  and  there  being  in 
the  peaceable  possession  of  one  T.  L.,  and  that  the  said  I.  E.  then 
and  there  with  force  and  arms  and  with  a  strong  hand,  unlawfully, 
violently,  forcibly  and  injuriously  did  expel,  remove  aud  put  out  the 
said  T.  ll  from  the  possession  of  the  said  premises,  and  the  said  T. 
L.  so  as  aforesaid  expelled,  amoved  and  put  out  from  the  possession 
of  the  same,  with  force  and  arms,  &c.,  and  with  a  strong  hand,  un- 
lawfully, violently,  forcibly  and  injuriously  has  kept  out,  from  the 
day  and  year  aforesaid  until  the  taking  of  this  inquisition,  and  still 
doth  keep  out,  and  other  wrongs  to  the  said  T.  L.  then  and  there 
did,  to  the  great  damage  of  the  said  T.  L.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  contrary,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Forcible  entry^  ^c.^  into  afreehcidy  on  stat  5  Rich.  II.  c.  8.{j) 

That  one  J.  N.,  &c.,  at,  &c.,  on,  &c.,  was  seized  (A*)  in  his  demesne 
as  of  fee,  of  and  in  a  certain  messuage,  with  the  appurtenances  there 
situate  and  being,  and  the  said  J.  N.,  being  so  seized  thereof  as 
aforesaid,  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
labourer,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  into  the  said  messuage  and 
appurtenances  aforesaid,  with  force  and  arms  and  with  strong  hand, 
unlawfully  did  enter,  and  the  said  J.  N.,  from  the  peaceable  posses- 
sion of  the  said  messuage  with  the  appurtenances  aforesaid,  then  and 
there  with  force  of  arms  and  with  strong  hand,  unlawfully  did  expel 
and  put  out,  and  the  said  J.  N.  from  the  possession  thereof  so  as 
aforesaid  with  force  and  arms  and  with  strong  hand,  being  unlawfully 
expelled  and  put  out,  the  said  J.  S.  from  the  aforesaid  third  day  of 
August,  in  the  year  aforesaid,  until  the  day  of  the  taking  of  this  in- 
quisition, from  the  possession  of  the  said  messuage,  with  the  appur- 
tenances aforesaid,  with  force  and  arms  and  with  strong  hand,  un- 
lawfully and  injuriously  then  and  there  did  keep  out,  and  still  doth 
keep  out,  to  the  great  damage  of  the  said  J.  N.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

(i)  Com.  9.  Kinsman,  Sap.  Ct  Pa.  Dec  T.  1830,  No.  13.    Sentence  was  entered  on  this 
indictment  afler  a  plea  of  guilty, 
(j)  Archbold*s  C.  P.  5th  Am.  ed.  709. 

(jk)  See  Fitch  V. RempabUcam,3  Yeatee 49, S.C.;4Dan.  312;  Resp.i).Shryber,  1  Dall.68. 
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FarciNe  entry  into  a  leasehold^  on  staL  21  Jac.  I  c.  15.(7) 

{Same  as  in  last  precedent^  adapting  the  form^  hauyever^  to  a  term  of 
yearSf  as  ihtis) : 

That  J.  N.^  &c  y  on,  <&c.,  at,  c&c.,  was  possessed  of  a  certain  mes- 
suage with  the  appurtenances,  there  situate  and  being,  for  a  certain 
term  of  years,  whereof  divers,  to  wit,  ten  years  were  then  to  come, 
and  are  still  unexpired,  and  the  said  J.  N.  being  so  possessed  thereof, 
&c.  (as  in  last  precedent). 

Forcible  detainer  on  slat  S  Hen,  VIIL  c,  9,  or  21  Jac.  L  c  51.  (m) 

(The  same  as  in- the  last  two  precedents  respectively ^  to  the  end  of  the 
statement  of  the  seisin  or  possession^  ihen  proceed  thus) : 

And  the  said  J.  N.  being  so  seised  {or  possessed)  thereof,  J.  S.,  late, 
&c.,  into  the  said  messuage  with  the  appurtenances  aforesaid,  unlaw- 
fully did  enter,  and  the  said  J.  N.  from  the  peaceable  possession  of 
the  said  messuage  with  the  appurtenances  aforesaid,  then  and  there 
unlawfully  did  expel  and  put  out,  and  the  said  J.  N.  from  the  posses- 
sion thereof,  so  as  aforesaid,  being  unlawfully  expelled  and  put  out, 
the  said  J.  S.  from  the  said  third  day  of  August,  in  the  year  aforesaid, 
until  the  day  of  the  taking  of  this  inquisition,  from  the  possession  of 
the  said  messuage  with  the  appurtenances  aforesaid,  with  force  and 
arms  and  with  strong  hand,  unlawfully  and  injuriously  then  and 
there  did  keep  out,  and  the  said  messuage  with  the  appurtenances 
and  the  possession  thereof,  then  and  there  unlawfully  and  forcibly 
did  hold,  and  still  doth  hold  from  the  said  J.  N.,  to  the  great  damage 
of  the  said  J.  N.,  against,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chap.  3). 

Forcible  entry.    Form  in  ttse  in  Philadelphia,    First  county  at  common 
law.(n) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  together  with  divers  other  evil 
disposed  persons,  to  the  number  of  four  or*more,  whose  names  are  to 
the  jurors  aforesaid  as  yet  unknown,  with  force  and  arms  and  with 
a  strong  hand,  unlawfully,  violently,  forcibly  and  injuriously  did  en- 
ter into  (describing premises),  then  and  there  being  in  the  peaceable 
possession  of  C.  D.,  and  that  the  said  A.  B.,  with  the  said  evil  dis- 
posed persons,  then  and  there,  with  force  and  arms  and  with  a  strong 
hand  unlawfully,  violently,  forcibly  and  injuriously  did  expel,  remove 
and  put  out  the  said  C.  D.  from  the  possession  of  the  said  premises, 
with  the  appurtenances';  and  the  said  C'  D.  so  as  aforesaid  expelled, 
removed  and  put  out  from*  the  possession  of  the  same,  with  force  and 
arms  and  with  a  strong  hand,  unlawfully,  violently,  forcibly  and  in- 
juriously have  kept  out  from  the  same,  from  the  day  and  year  afore- 
said until  the  taking  of  this  inquisition,  and  still  do  keep  out ;  and 
other  wrongs  to  tt\e  said  C.  D.  then  and  there  did,  to  the  great  dam- 

(2)  Archbo1d*8  C.  P.  5th  Am.  ed.  712.    Soe  Pa.  o.  Elder,  1  Smith's  Laws  S. 
(m)  Archbold*8  C.  P.  5th  Am.  ed.  712. 

(n)  This  form  includes  a  count  at  coromoD  law,  and  a  ooant  on  eaoh  of  the  statutes 
mentioned  anu^  p.  218. 
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age  of  the  said  C.  D.,  contrary,  &e.,  and  against,  &a  {Cgnelude  as 
in  book  1,  chap.  3). 

Second  ccunL    Entry  upon  freehold. 

That  the  said  C.  D.,  on,  &c,  at,  &c.,  was  seized  in  his  demesne  as 
or  fee',  of  and  in  the  messuage,  tenement  and  premises  hereinbefore 
specified  and  described,  with  the  appurtenances  thereto ;  and  the  said 
C  D.  being  so  seized  thereof  as  aforesaid,  the  said  A.  B.  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  county  and  within  the 
jurisdiction  aforesaid,  into  the  said  messuage,  tenement,  premises  and 
appurtenances  aforesaid,  with  force  and  arms  and  with  a  strong  hand, 
imlawfully  did  enter,  and  the  said  C.  D.  from  the  peaceable  possession 
of  the  said  messuage,  tenement,  premises  and  appurtenances  as  afore- 
said, then  and  there  with  force  and  arms  and  with  strong  hand,  un- 
lawfully did  expel  and  put  out;  and  the  said  C.  D.  from  the  posses- 
sion thereof  so  as  aforesaid,  with  force  and  arms  and  with  strong 
hand  being  unlawfully  expelled  and  put  out,  from  the  day  and  year 
aforesaid  until  the  day  of  the  taking  of  this  inquisition,  from  the  pos- 
session of  the  said  messuage,  tenement^  premises  and  appurtenances, 
with  force  and  arms  and  with  strong  hand,  unlawfully  and  injuriously 
then  and  there  did  keep  out  and  still  do  keep  out,  to  the  great  dam- 
age of  the  said  C.  D.,  contrary,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

Third  count    Entry  upon  leasehold. 

That  the  said  C.  D«,  on,  &c.,  at,  &c.,  was  possessed  of  the  said 
messuage,  tenement,  premises  and  appurtenances,  as  hereinbefore 
described,  for  a  certain  term  of  years,  whereof  divers,  to  wit,  two 
years,  were  then  to  come,  and  are  still  unexpired ;  and  that  the  said 

C.  D.  being  so  possessed  thereof,  the  said  A.  B.  afterwards,  to  wit, 
on  the  day  and  year  afoijpsaid,  at  the  county  and  within  the  jurisdic- 
tion aforesaid,  into  the  said  messuage,  tenement,  premises  and  appur- 
tenances, as  aforesaid,  with  force  and  arms  and  with  a  strong  hand, 
tmlawfully  did  enter,  and  the  said  C.  D.  from  the  peaceable  posses- 
sion of  the  said  messuage,  tenement,  premises  and  appurtenances  as 
aforesaid,  then  and  there  with  force  and  arms  and  with  a  strong 
hand,  unlawfully  did  expel  and  put  out ;  and  the  said  C.  D.  from  the 
possession  thereof  so  as  aforesaid,  with  force  and  arms  and  with 
strong  hand,  being  unlawfully  expelled  and  put  out,  from  the  day 
and  year  aforesaid  until  the  taking  of  this  inquisition,  from  the  pos- 
session of  the  said  messuage,  tenement,  premises  and  appurtenances, 
with  force  and  arms  and  with  strong  hand,  unlawfully  and  injuriously 
then  and  there  did  keep  out,  and  still  do  keep  out,  to  the  great  dam- 
age of  the  said  C.  D.,  contrary,  &c.,  and  against,  <&c.  {Conclude  as 
in  book  1,  chap.  3). 

For  breaking  and  entering  a  close  and  cutting  down  a  tree,  under  the 
Pennsylvania  act 

That  D.  B.  and  J.  T.,  &c.,  on,  &c.,  at,  &c.,  into  a  certain  close  of 
the  honourable  J.  H.  Esq.,  situate  in  the  township  of  Lancaster,  and 
in  and  upon  the  possession  of  the  said  J.  H.  Esq.,  into  which  the  said 

D.  B.  and  J.  T.  had  not  the  legal  right  of  entry,  did  enter,  and  one 
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oak  tree  o£  the  said  J.  H.  then  and  there  growing,  then  and  there 
did  cut,  contrary,  Slc,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 


CHAPTER  X. 

CHEATS. 

1.  CHEATS  AT  COHHON  LAW. 

2.  FALSE  PERSONATION  OF  BAIL. 

3.  SBCRETINO  GOODS  WITH  INTENT  TO  DEFRAUD  CREDITORS. 

4.  FRAUDULENT  INSOLVENCY  IN  PENNSYLVANIA. 

5.  VIOLATION  OF  FACTOR  LAW. 

6.  OBTAINING  GOODS  BY  FALSE  PRETENCES. 


I.   CHEATS  AT  COMMON  LAW. 

SelHvg  by  false  weight  or  measure.{a) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  and  from  thence  until  the  taking 
of  this  inquisition,  did  use  and  exercise  th^  trade  and  business  of  a 

(a)  DickinBon*B  Q.  S.  6th  ed.  327. 

{cheats  at  common  Uiw  generally),  A  mere  private  impoeilion  short  of  felony,  and  ef. 
fected  by  a  *^  naked  lie,**  without  the  association  of  artful  device  or  false  token,  voucher, 
order,  &.c.,  is  not  indictable  as  a  cheat  at  common  law»  unless  il  is  public  io  its  nature, 
and  calculated  to  defraud  numbers,  or  to  injure  the  government  or  tlie  public  in  irencral ; 
i  East  P.  C.  817,  821 ;  Dickinson's  Q.  S.  290 ;  and  see  IG  A.  dt  E.  37 ;  2  Per.  &  Dav.  334. 
Per  Ld.  Dcnman.  Forcible  illustrations  of  the  distinction  between  a  cheat  which  becomes 
indictable  or  otherwise  as  it  acquires  or  loses  ^neralitj,  are  found  in  Weierbaeh  o.  Trone, 
2  W.  &  S.  408;  and  Com.  o.  Warren,  6  Mass.  72.  Putting  a  stone  in  a  single  pound  of 
butter,  for  the  purpose  of  cheating  as  single,  is  not  an  indictable  offence:  putting  a  series 
of  stones  in  a  scries  of  pounds  of  butter,  for  the  purpose  of  defrauding  the  public,  is.  For 
in  other  cases  prudence  and  caution  would  supply  sufficient  security;  1  Hawk.  e. 71,  s.2; 
2^East  P.  C.  818;  R.  e.  Gibbs,  I  East  R.  173;  but  the  selling  by  &Ise  weighto  and  roea. 
sures,  thouffh  to  one  person  only,  or  producing  false  tokens,  or  taking  other  like  methods 
to  cheat,  which  cannot  be  guarded  against  by  ordinary  care,  were  always  held  indictable 
offences ;  R.  o.  Young,  3  T.  R.  98,  per  BuUer  J. ;  R.  d.  Wheatly,  1  Bla.  R.  873 ;  10  A.  & 
£.  37 ;  2  Burr.  1 125,  S.  C. ;  Stale  e.  Patillo,  4  Hawks  348 ;  Com.  v.  Warren,  6  Maas.  72 ; 
Com.  V.  Morse,  2  Massi  138 ;  Hiel  t>.  State,  1  Yerg.  76 ;  People  t>.  Stone,  9  Wend.  182 ;  State 
V.  Scroll.  1  Rich. 244;  People  «.  Miller,  14  Johns.  37 ;  SUte  o.  Wilson, 2  Rep.  Con.Ct.  135; 
People  o.  Babcock,  7  Johns.  201 ;  State  o.  Vaughan,  1  Bay  282;  Cross  v.  Peters,  1  Greenl. 
367  ;  Com.  v.  Speer,  2  Va.  Cases  65 ;  Lambert  t^  People,  9  Cow.  578 ;  Com.  o.  Hearsay,  1 
Mass.  137. 

Such  are  the  following  among  other  frauds.  Those  affecting  the  administration  of  pub. 
lie  justice,  as  counterfeiting  a  creditor*s  authority  to  discharge  his  debtor  from  prison 
(though,  if  genuine,  it  would  be  good),  whereby  his  liberation  was  effected ;  R.  o.  Fawcitt, 
2  East  P.  C.  826,  862 ;  or  endangering  the  public  health  by  selling  unwholesome  provi. 
sions,  unfit  for  the  food  of  man,  whether  to  the  public  geneially,  R.  o.  Treeve,  2  East  P. 
C.  821,  or  under  a  contract  with  government  for  supplies  t«  putticular  bodicsi  a»  foreign 
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grocer,  and  during  that  time  did  deal  in  the  buying  and  selling  by 
weight  of  (tea,  &c.)  and  of  divers  other  goods,  wares  and  merchan- 
dises, to  wit,  at,  &c.,  aforesaid ;  and  Chat  the  said  A.  B.,  contriving  and 
fraudulently  intending  to  cheat  and  defraud  the  people  of  the  said 
state,  whilst  he  used  and  exercised  his  said  trade  and  business,  to  wit, 
&c.,  and  in  divers  other  days  and  times  between  that  day  and  the 
day  of  taking  of  this  inquisition,  at,  &c.,  did  knowingly,  wilfully, 
falsely,  fraudulently  and  deceitfully  keep  in  a  certain  shop  there, 
wherein  he  the  said  A.  B.  did  so  as  aforesaid  carry  on  his  said  trade, 
a  certain  false  pair  of  scales  for  the  weighing  of  goods,  wares  and  mer- 
chandises by  him  sold  in  the  way  of  iiis  said  trade,  which  said  scales 

prwooen  of  war  under  the  kind's  protection,  ib. ;  or  the  military  asylum  at  Chelsea ;  R.  v. 
INxon,  2  Campb.  13;  3  M.  &  S.  11,  S.  C.  So  in  Pennsylvania,  an  indictment  was  sus- 
tained against  a  baker  in  the  employ  of  the  United  States*  army,  in  baking  two  hundred 
and  nineteen  barrels  of  bread,  and  marking  them  as  weighing  eighty^ight  pounds  each, 
when,  in  ftct,  they  severally  weighed  but  sixty-eight  pounds ;  Resp.  v.  Powell,  I  Dall.  47 ; 
see  2  Rep.  Con.  Ct  139.  Frauds  calculated  to  affect  all  persons,  as  selling  by  false  weights 
and  measures ;  R.  e.  Wheatly,  1  Bla.  R.  273 ;  R.  o.  Young,  3  T.  R.  98 ;  2  Burr.  1 125,  S.  C, 
overruling  R.  v.  Wood,  1  Sess.  Ca.  217;  counterfeiting  tokens  of  public  authenticity,  as 
tlie  alnager's  seal  on  cloth,  while  those  duties  remained  unrepealed  by  1 1  and  12  Wra.  III. 
c  20,  ■•  2,  R.  o.  Edwards,  Tremaine's  P.C.  103 ;  playing  with  false  dice,  R.  o.  Leeser,  Cro. 
Jac  497 ;  obtaining  money  from  a  soldier  on  a  false  pretence  of  having  a  power  to  dis- 
charge him,  Serlested's  case,  Latch  202 ;  or  getting  the  king's  bounty  by  enlisting  as  a 
soldier,  being  an  apprentice,  liable  to  be  retaken  by  a  master,  R.  v.  Joseph  Jones,  2  E^t 
P.  C.  832;  1  Leach  174,  S.  C.  In  Virginia  the  rule  has  been  pressed  much  further,  it  hav- 
ing  been  held  that,  the  procuring  goods,  &c.,  by  means  of  a  note  purporting  to  be  a  bank 
note  of  the  Ohio  Exporting  and  Importing  Company,  there  being  no  such  bank  or  com- 
pany,  is  a  cheat  punishable  by  indictment  at  common  law,  if  the  defendant  knew  that  it 
was  sDch  a  false  note.  It  is  necessary  in  such  case  to  aver  the  scienter  in  the  indictment; 
Com.  V.  Speer,  2  Va.  Cases  65 ;  but  see  SUte  v,  Patillo,  4  Hawks  348.  So,  where  the  de- 
fendants  purchased  goods  from  the  prosecutor's  clerk,  and  gave  in  payment  an  instrument 
purporting  to  be  a  five  dollar  bill  of  the  Bank  of  Tallahasse,  in  Florida,  the  blanks  of 
which  were  filled  up,  except  those  opposite  the  words  **  cashior"  and  **  president  ;**  but  in 
those  blanks  an  illegible  scrawl  was  written,  which,  on  careless  inspection,  might  have 
been  mistaken  for  the  names  of  those  officers,  and  the  defendants  knew,  before  they  passed 
the  instrament,  that  it  was  worthless ;  it  was  held,  in  South  Carolina,  that  they  were  guilty, 
at  common  law,  of  cheating  by  a  ftlse  pretence  ;  State  e.  Stroll  and  Carr,  1  Rich.  244. 

The  following  are  some  instances  of  frauds  on  individuals,  which  not  being  effected  in 
the  course  of  general  practice,  or  by  means  generally  calculated  to  injure  the  public,  are 
not  indictable  at  common  law;  selling  a  smaller  as  and  for  a  larger  quantity  of  an  article, 
if  without  using  ftlse  weights  or  measures ;  this  being  a  deception  which  could  not  have 
taken  effect  but  for  the  buyer's  carelessness  in  accepting  without  measure,  R.  o.  Wheatly, 
2  Burr.  1125  (the  beer  case);  Cowp..324;  East  P.C.  817,  819;  or  inducing  an  illiterate 
person  to  sign  a  deed  by  reading  it  to  him  falsely ;  Sute  e.  Justice,  2  Dev.  199.  The  like 
where  a  miller  who  bad  received  good  barley  to  grind,  delivered  in  return  meal  of  musty 
and  UDwholesome  barley,  or  of  barley  mixed  with  other  grain,  but  not  for  the  food  of  man, 
and  the  mill  not  being  a  soke  mill,  to  which  certain  residents  were  obliged  to  resort  to  grind 
their  corn ;  R.  v.  Haynes,  4  M.  &  S.  220 ;  see  6  East  133.  So  as  to  obtaining  money  of 
A.  by  pretending  to  come  by  command  of  B.  to  receive  money,  R.  o.  Jones,  2  Ld.  Raym. 
1013;  Salk.  379;  6  Mod.  105,  S.  C;  see  2  East  P.  C.  818;  1  Hawk.  c.  71,  s.  2;  or  deUin. 
ing  part  of  corn  sent  to  be  ground ;  Channel's  case,  Stra.  793.  On  the  same  principle,  it  is 
not  an  indictable  offence  to  get  possession  of  a  note,  under  pretence  of  wishing  U>  look  at 
it,  and  carrying  it  away  and  refusing  to  return  it.  People  e.  Miller,  14  Johns.  37 ;  nor  to 
obtain  money  by  fidsely  representing  a  spurious  note  of  hand  to  be  genuine,  State  «.  Stroll, 
1  Rich.  244;  Sute  o.  Patillo,  4  Hawks  348 ;  see  Com. «.  Speer,  2  Va.  Cases  65 ;  nor  to  pre- 
tend  to  have  money  ready  to  pay  a  debt,  and  thereby  obtaining  a  receipt  in  discharge  of 
the  debt,  without  paying  the  money ;  People  v.  Babcock,  7  Johns.  201 ;  nor  to  put  a  stone 
in  a  poond  of  butter  so  as  to  increase  its  weight ;  Weierbach  o.  Trone,  2  W.  &  S.  408 ;  nor 
to  obtain  goods  on  eredit,  by  falsely  pretending  to  be  in  trade,  and  to  keep  a  grocery  shop, 
and  giving  a  note  for  the  goods,  in  a  fictitious  name,  Com.  v.  Warren,  6  Mass.  72 ;  nor  to 
obtain,  in  violation  of  an  agreement  and  by  false  pretences,  possession  of  a  deed  lodged  in 
a  third  person's  hands  as  an  escrow ;  Com.  o.  Hearsay,  1  Mass.  137. 
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were  then  and  there  by  artful  and  deceitful  contrivance  so  made  and 
constructed)  as  to  cause  every  quantity  of  goods,  wares  and  merchan- 
dises weighed  therein  and  sold  thereby,  to  appear  of  greater  weiglit 
than  the  real  and  true  weight,  by  one-tenth  part  of  such  apparent 
weight ;  and  that  the  said  A.  B.  on,  &c.,  aforesaid,  at,  &c.,  aforesaid 
(he  the  said  A.  B.  then  and  there  well  knowing  the  said  scales  to  be 
false  as  aforesaid),  did  knowingly,  wilfully  and  fraudulently  sell  and 
utter  to  one  C.  D.j{aa)  a  citizen  of  the  said  state,  certain  goods  in  the 
way  of  his  said  trade,  to  wit,  a  large  quantity  of  tea,  weighed  in  and  by 
the  said  false  scales,  and  as  and  for  ten  pounds  weight  of  tea,  whereas 
in  truth  and  in  fact  the  weight  •of  the  said  tea  so  sold  as  aforesaid, 
was  short  and  deficient  of  the  said  weight  of  ten  pounds,  by  one- 
tenth  part  of  the  said  weight  often  pounds,  to  wit,  at,  &c.,  aforesaid, 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Cheating  at  common  law  by  false  cards.{b) 

That  A.  B.  el  aL,  being  persons  of  dishonest  conversation,  and  com- 
mon gamblers  and  deceivers,  with  false  dice  and  cards,  on,  &c.,  at,  &c., 
contriving, practising  and  falsely,fraudulentlyand  deceitfully  intending 
one  A.  S.  with  false  cards  and  false  play,  falsely,  unlawfully,  unjust- 
ly, fraudently  and  deceitfully  to  deceive  and  defraud,  and  from  the 
said  A.  S.  by  means  of  the  said  false  cards  and  false  play,  craftily  and 
subtilly,  falsely,  fraudulently  and  deceitfully,  difl'erent  sums  of  money 
to  acquire  and  obtain,  then  and  there  did  solicit,  incite,  provoke  and 
procure  the  said  A.  S.  to  play  with  them  the  said  A.  B.  el  alj  at  a  cer- 
tain unlawful  game  called  whist,  for  divers  sums  of  money,  by  means 
whereof  the  said  A.  S.  did  then  and  there  play  with  the  said  A.  B., 
&c.,  at  the  said  unlawful  game  called  whist,  for  divers  sums  of  mo- 
ney, and  that  the  said  A.  B.  et  aL  did  then  and  there  with  force  and 
arms  at  the  said  unlawful  game  called  whist,  by  means  of  false  cards 
and  false  play,  subtilly,  falsely,  unlawfully  and  fraudulently  receive, 
have  and  obtain  into  their  own  hands  and  possession  the  sum  of 
eighty  pounds  of  lawful  moneys  of  the  said  A.  S.  and  from  the  said 

A.  S.,  and  the  same  did  then  and  there  carry  away,  to  the  great  dam- 
age, &c.,  and  against,  &c.(c)     {Conclude  as  in  book  1,  chap.  3). 

Second  count  Cheating  at  common  law,  at  a  game  of  dice  called  passage. 

That  the  defendants  being  such  persons  as  aforesaid,  on,  &c.,  at, 
&c.,  did  solicit,  incite,  provoke  and  procure  the  said  A.  S.  to  play 
with  them  the  said  A.  B.  el  aLy  at  a  certain  unlawful  game  called  pas- 
sage, for  divers  sums  of  money,  by  means  whereof  the  said  A.  S.  did 
then  and  there  play  with  the  said  A.  B.  ei  al.f  at  the  said  unlawful 
game  called  passage  for  divers  sums  of  money,  and  that  the  said  A. 

B.  et  al.  did  then  and  there  with  false  dice  and  by  false  throwing  of 
the  same,  that  is  to  say,  by  slurring  the  said  dice,  subtilly,  falsely, 
unlawfully  and  fraudulently  receive,  have  and  obtain  into  their  own 
hands  and  possession  the  sum  of  eighty  pounds  of  the  lawful  moneys 
of  the  said  A.  S.  and  from  the  said  A.  S.,  and  the  same  did  then  and 

(aa)  It  is  iMtier  to  aver  a  particular  peraoo  defrauded,  though  it  aeeniB  enough,  if  such 

bo  the  fact,  to  allege  the  sale  to  have  been  to  divers  citixens  unknown ;  9  Staik.  C.  P.  467. 

(6)  SUrk.  C.  P.  444.       (c)  R.  o.  Amope,  Trem.  91,  and  see  R.  v.  BoUwortfa,  Trotn.  ^. 
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there  carry  away,  to  the  great  damage,  ^c^and  against,  &c.    (Con- 
clude as  in  book  1,  chap,  3). 

Information.     Passing  a  sham  hank  notCf  the  offence  being  charged  as 
a  false  loken.{d) 

D.  K.,  attorney  to  the  State  of  Connecticut,  for  the  County  of  New 
Haven,  now  here  in  court  information  makes  that  G.  B.  S.,  of  the 
town  of  New  Haven  in  the  County  of  New  Haven,  on,  &c.,  did  wil- 
fully and  designedly  and  with  intent  to  cheat  and  defraud  one  F. 
W.  I.  of  said  town  of  New  Haven,  utter  and  pass  to  the  said  F. 
W.  I.  as  money,  a  certain  false  token  made  and  executed  after  the 
general  similitude  of  a  bill  of  a  banking  company  intended  as  money 
and  purporting  to  be  a  bank  bill  of  the  denomination  of  five  dollars, 
and  to  have  been  issued  by  a  banking  company  or  corporation  in  the 
State  of  New  York,  by  and  under  the  name  of'"  The  Globe  Bank," 
and  purporting  also  to  be  signed  by  N.  B.  as  president  and  to  be 
countersigned  by  S.  D.  D.  as  cashier  thereof;  which  false  token  is 
of  the  following  purport  and  effect,  that  is  to  say,  (here  set  out  the  to- 
ken or  bill) ;  whereby  and  by  means  of  said  false  token  the  said  G. 
B.  S.  did  then  and  there  knowingly  and  fraudulently  obtain  from  the 
said  F.  W.  I.  certain  goods,  the  property  of  the  said  F.  W.  I., 
that  is  to  say,  one  pair  of  boots  of  the  value  of  five  dollars;  whereas 
in  truth  and  in  fact  at  the  time  when  said  false  token  was  so  uttered 
and  passed  to  the  said  F.  W.  I.,  no  such  banking  company  or  cor- 
poration existed  in  the  State  of  New  York  as  "  The  Globe  Bank,'*  nor 
did  such  banking  company  or  corporation  ever  have  existence  in  said 
State  of  New  York,  nor  was  there  at  the  time  when  said  false  token 
was  uttered  and  passed  to  the  said  F.  W.  I.  as  aforesaid,  or  at  any 
other  time,  any  banking  company  or  coporation  in  the  State  of  New 
York  known  by  or  doing  business  under  the  name  of  "The  Globe 
Bank,"  but  said  pretended  bank  bill  and  pretended  signatures  thereto 
were  and  are  wholly  false,  fictitious  and  fraudulent.  All  which  is  to 
the  great  damage  and  deception  of  the  said  F.  W.  I.,  against,  &c., 
and  contrary,  &c. 

Whereupon  the  attorney  prays  the  advice  of  this  honourable  court 
in  the  premises. 

Obtaining  goods  by  means  of  a  sham  bank  nolef  as  a  misdemeanor  at 
common  law. 

That  A,  B.,  &c.y  on,  &c.,  at,  &c.,  falsely  and  deceitfully  did  obtain  and 
get  into  his  hands  and  possession,  from  one  T.  C,  three  yards  of  vel- 
vet, &c.,  of  the  value  in  the  whole  of  nine  dollars  eighty-seven  and  a 
half  cents,  of  the  goods  and  chattels,  wares  and  merchandise  of  the 
said  T.  C,  and  bank  notes  and  money  of  the  said  T.  C.  to  the  further 
amount  of  ten  dollars  and  twelve  and  a  half  cents,  by  colour  and 
means  of  a  certain  false  note  and  token,  purporting  to  be  a  bank  note 
for  twenty  dollars,  issued  and  purporting  to  be  payable  on  demand 

(d)  On  this  information,  which  was  drawn  by  Mr.  Kimberly  of  New  Haven,  the  defend- 
ant wu  convicted  and  lentence  paraed. 
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by  the  Ohio  Exporting  and  Importing  Company,  at  their  bank  in 
Cincinnati,  and  purporting  to  be  subscribed  by  one  Z.  S.,  president, 
and  countersigned  by  J.  L.,  cashier,  and  which  said  false  note  the  said 
F.  C.  believed  to  be  a  true  bank  note  for  twenty  dollars ;  and  that  he 
the  said  J.  S.  did  thereby  and  therefor  procure  the  said  T.  C.  then 
and  there  to  deliver  to  him  the  said  J.  S.,  the  ^oods  and  chattels,  wares 
merchandise,  bank  notes  and  money,  of  him  the  said  T.  C.  aforesaid, 
he  the  said  J.  S.  then  and  there  well  knowing  the  said  note  to  be  Mse 
and  fraudulent  as  aforesaid,  to  the  great  injury  and  deception  of  him 
the  said  T.  C,  to  the  evil  example,  &c.,  and  contrary  to  the  form  of 
the  statute,  &c.(6)     (Conclude  as  in  book  1,  chap.  3). 

fJheat  by  means  of  a  counterfeit  letter. {f) 

That  J.  G.,  &c.,  on,  &c.,  at,  &c.,  a  certain  false  and  counterfeit  let- 
ter in  the  name  of  a  certain  T.  G.,  of  the  township  aforesaid,  farmer, 
to  a  certain  B.  D.,  in  the  township  of  Plymouth,  in  the  said  county, 
merchant,  directed,  falsely  and  deceitfully  contrived,  made,  imagined 
and  devised^  the  tenor  of  which  said  false  and  counterfeit  letter  fol- 
lows in  these  words,  to  wit: 

"New  Providence,  December  25th,  1755.  Friend  B.  D.,  let  the 
bearer  J.  6.,  have  half  a  gallon  of  rum ;  he  is  going  down  the  road  a 
little  way,  and  at  his  return  send  me  half  a  gallon  home  by  him, 
and  I  will  pay  you ;  the  latter  end  of  next  week  I  shall  go  to  town. 

T.  G." 
and  afterwards,  to  wit,  the  day  and  year  aforesaid,  at  Plymouth 

(e)  Com.  0.  Speer,  3  Va.  Case*  65.  The  prisoner  was  convicted,  bot  before  judgment 
was  rcDdered,  the  court  below  adjoarned  to  general  court  the  following  questions:  1.  Is 
tije  falsely  passing  as  a  true  note,  a  false  and  forged  note  purporting  to  be  a  note  of  the 
Bank  of  the  Ohio  Exporting  and  Importing  Company,  and  purporting  to  be  signed,  and 
payable  as  in  the  indictment  is  set  forth,  and  procuring  the  goods  and  other  property  in 
the  indictment  mentioned,  for  the  said  &lse  and  forged  note,  when  no  such  bank  or  com- 
pany ever  existed,  either  chartered  or  uncharted,  such  a  false  token  or  counterfeit  letter  as 
comes  within  the  true  intent  and  meaning  of  the  act  of  assembly,  passed  November,  1789, 
and  if  so,  is  the  indictment  in  this  case  good  and  sufficient  7  2.  If  this  is  not  an  offence 
within  the  act  of  assembly,  is  it  an  indictable  offence  at  common  law,  and  if  so  can  judg- 
ment be  given  against  the  defendant  upon  this  indictment,  that  he  be  imprisoned,  the  jury 
not  having  assessed  a  fine  7 

Per  curiam :  **  The  court  is  unanimously  of  opinion,  that  the  falsely  passing  as  a  true 
note,  a  false  and  forged  note  purporting  to  be  a  note  on  the  Bank  of  the  Ohio  Exporting 
and  Importing  Company,  and  purporting  to  be  signed  and  payable  as  in  the  indictment  is 
set  forth,  and  procuring  the  goods  and  other  property  in  the  indictment  mentioned  for  the 
said  false  and  forged  note,  when  no  such  bank  or  company  ever  existed, either  chartered  or 
unchartered,  is  not  such  an  offence  as  can  be  prosecuted  under  the  act  entitled  ^  an  act  against 
those  who  counterfeit  letters  or  privy  tokens,  to  receive  money  or  goods  in  other  men's 
names,*  passed  November  I8tli,  178§. 

**  And  the  court  is  further  unanimously  of  opinion,  tliiit  the  offence  of  falsely  procuring 
the  goods,  &,c*t  of  other  men,  by  means  of  a  false  and  counterfeit  note,  such  as  is  set  form 
in  the  indictment,  knowing  the  same  to  be  false  and  counterfeit,  is  indictable  as  a  cheat  at 
common  law,  but  that  judgment  cannot  be  rendered  against  the  defendant  in  this  case,  be- 
cause the  indictment  doth  not  expressly  aver  tliat  the  said  defendant  knew  that  the  said 
note  was  a  false  and  fraudulent  note." 

The  count  in  the  text  has  been  amended  by  the  insertion  of  the  scienter  required  by  the 
court,  though  even  as  thus  qualified  it  is  questionable  whether  a  more  full  averment  of  the 
•invaliditv  of  the  notes  would  not  be  advisable. 

(/)  This  indictment  was  framed  in  1756,  by  Benjamin  Chew,  the  then  attorney  .gene- 
ral of  Pennsylvania.  ' 
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township  aforesaid,  ia  the  county  aforesaid,  the  said  false  and  coun- 
terfeit letter  to  the  aforesaid  B.  D.  falsely  and  deceitfully  did  give  and 
deliver,  by  colour  and  means  of  which  said  false  and  couuterft^it  let- 
ter 80  as  aforesaid  to  the  said  B.  D.  delivered,  the  said  J.  G.,  the  day 
and  year  aforesaid,  at  Plymouth  township  aforesaid,  in  his  hands  and 
possession,  ono  gallon  of  rum  of  and  from  the  aforesaid  B.  D.,  falsely, 
unlawfully,  unjustly  and  deceitfully  did  acquire  and  obtain,  and  the 
said  B.,  then  and  there  of  the  aforesaid  one  gallon  of  rum  falsely,  un- 
lawfully, unjustly  and  deceitfully  did  deceive  and  defraud,  to  the  evil 
and  pernicious  example  of  all  others  in  such  case  delinquent,  and 
against,  &c.     (Conclude  as  in  book  1,  chap.  3). 


II.   FALSE  FBBSONATIOll  OF  BAIL. 

Under  11  Geo.  IV.  and  1  Wm.  IV.  c.  66,  *.  U.{g) 
That  A.  B.,  late,  &c.,  on,  &c.,  at,  &a,  before  the  right  honourable 
Sir  J.  P.,  knight,  one  of  the  barons  of  her  majesty's  Court  of  Exche- 
quer, at  Westminster  (the  said  Sir  J.  P.,  knight,  then  and  there  having 
lawful  authority  to  take  any  recognizance  of  bail  in  any  suit  then 
depending  in  the  said  court),  then  and  there  feloniously  did  acknow- 
ledge a  certain  recognizance  of  bail,  in  the  name  of  J.  N.,  in  a  certain 
cause  then  depending  in  the  said  court,  wherein  A.  B.  was  plaintiff  and 
C.  D.  defendant,  he  the  said  J.  N.  not  being  then  and  there  privy  or 
consenting  to  the  said  J.  S.,  so  acknowledging  such  recognizance  in 
bis  name  as  aforesaid,  against,  dtc.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

ni.  SBCBBTtnO  GOODS,  d(C. 

Fhrsi  count    Secreting^  ^Cj  with  intent  to  defraud^  4*^'(*) 

That  A.  K,  &c.,  on,  &c.,  at,  &c.,  being  a  person  of  an  evil  dispo* 
sition,  ill  name  and  fame  and  of  dishonest  conversation,  and  unlaw- 

{g)  Arch.  C.  P.  7th  Am.  ed.  47a 

(A)  The  26th  section  of  the  act  aboHshiaff  impriBoaineiit  ibr  debt  in  New  York  (Laws  of 
183 1 ,402),  and  the  20th  section  of  the  act  vncfer  the  same  title  in  Pennsylvania  (Pamph.  Lawsi 
It<42,  339 ;  Pard.  585),  make  it  penal  in  a  debtor  to  secrete  his  goods  with  intent  to  defraud 
his  creditors.  The  precedent  in  the  text  has  been  several  times  sustained  in  New  York, 
thongrh  it  has  not  yet  received  a  final  adjvdication  in  the  Pennsylvania  courts.  In  New 
York  the  qoeetion  came  up  in  People  e.  Underwood,  16  Wend.  546.  In  that  case  exoep* 
tion  was  taken  becanee  it  was  neither  averred  nor  proved  that  the  proseoutory  creditors 
were  judgment  creditors.  Bronson  J.,  in  noticing  this  position,  said;  **The  96th  section 
of  the  statate,  under  which  the  defendant  was  indicted,  declares  that  *  any  person  who 
sh%U  remove  any  of  his  property  out  of  any  county^  witb  intent  to  prevent  the  same  from 
being  levied  upon  by  any  execution,  or  who  shall  secrete,  assign,  convey  or  otherwise  dis* 
piM«e  of  any  of  his  property  with  intent  to  defraud  any  creditor,  or  to  prevent  such  pro- 
perty being  made  liable  for  the  payment  of  his  debts,  and  any  person  who  shall  receive 
such  property  with  such  intent,  shall,  on  conviction,  be  deemed  guilty  of  a  misdemeanor.^ 
The  language  of  the  act  plainly  extends  to  all  creditors,  and  I  can  perceive  no  sufficient 
reason  for  restricting  its  construction  to  such  creditors  as  have  obtained  judgments  for 
their  demands.  The  fraudulent  removal,  assignment  or  conveyance  of  property  by  a 
debtor,  which  the  legislature  intended  to  punish  criminally,  usually  takes  place  in  antici- 
pation of  a  judgment,  and  for  the  very  purpoae  of  defeating  the  creditor  of  the  fVuits  of  bis 
recovery.  If  there  must  first  be  a  judgment  before  the  crime  can  be  committed,  the  stib 
20 
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fully  devi$it)g  and  intending  to  defraud  A.  C.  R.  and  H.  6.,  merchants, 
doing  business  in  the  City  of  New  York,  under  the  name,  style  and 
firm  of  R.  and  B^  said  firm  of  R.  and  B.  being  creditors  of  him  the  said 
A.  K.,  on,  &c.,  at,  &c.,  unlawfully  did  secrete,  assign,  convey  and 
dispose  of  (AA)  the  personal  property  of  him  the  said  A.  K.,  to  wit,  &c., 
{stating  goods,  at  in  larceny),  with  intent  to  defraud  the  said  firm 
of  R.  and  B.,  then  and  there  being  creditors  of  him  the  said  A.  K.,  to 
the  great  damage  of  the  said  A.  C.  R.  and  H.  B.,  doing  business  as 
aforesaid  under  the  name,  style  and  firm  of  R.  and  B.,  against,  &c., 
and  against,  &c.   (Conclude  as  in  book  1,  chap,  3). 

Second  count  Same,  with  intent  to  defraud  and  prevent'  such  pro-' 
pertyfi^om  being  made  liable  for  payment  of  debts. 

lliat  the  said  A.  K.  further  devising  and  intending  to  defraud  the 
said  A.  C.  R.  and  H.  B.,  doing  business  under  the  name,  style  and 
firm  of  R.  and  B.,  so  being  creditors  as  aforesaid  of  him  the  said  A.  E., 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and 
arras,  at  the  ward,  city  and  county  aforesaid,  wickedly,  fraudulently 
and  unlawfully  did  secrete,  assign,  convey  and  dispose  of  certain 
other  property  of  him  the  said  A.  K.,  to  wit,  &c.,  with  intent  then  and 
there  to  defraud  the  said  A.  C.  R.  and  H.  B.,  doing  business  under 
the  name,  style  and  firm  of  R.  and  B.  as  aforesaid,  and  then  and  there 
being  creditors  of  him  the  said  A.  K.,  and  to  prevent  such  property 
being  made  liable  for  the  payment  of  the  debts  of  him  the  said  A.  E., 
to  the  great  damage  of  the  said  A.  G.  R.  and  H.  B.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Third  count    Same^  not  specifying  property. 

That  the  said  A.  E-,  on,  &c.,  at,  &c.,  fraudulently,  wickedly  and 
unlawfully  did  secrete,  assign,  convey  and  otherwise  dispose  of  his 
property  with  intent  to  defraud  the  said  A.  C.  R.  and  H.  B.,  then  and 
there  being  creditors  of  him  the  said  A.  E.,  and  then  and  there  doing 
business  under  the  name,  style  and  firm  of  R.  and  B.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

(Fourth  counL    Averring  intent  to  defraud  persons  unknown. 

That  the  said  A.  E.  being  a  person  of  an  evil  disposition  {as  in  the 
first  count  mentioned)^  further  devising  and  intending  to  defraud 
divers  other  persons  to  the  jurors  aforesaid  unknown,  creditors  of  him 
the  said  A.  E.,  afterwards,  to  wit,  on  the  said  fourth  day  of  April,  in 

lato  will  be  of  very  little  public  importance.  This  is  not  like  the  case  of  a  creditor  seeking 
a  ciml  remedy  aga^st  a  fraudnleat  debtor.  There  the  cieditor  must  complete  his  title  by 
judgment  and  execution,  before  he  can  control  the  debtor  in  the  disposition  of  his  pro* 
perty ;  he  must  have  a  certain  claim  upon  the  goods  before  he  can  inquire  into  any  alleged 
fraud  on  the  part  of  •tbcidcbtor ;  Wiggins  v.  Armstrong,  2  Johns,  Cb.  144.  But  this  is  a 
public  prosecution,  -in  wbich  the  oraditor  has  no  speciu  interest  The  legislature  has  re- 
lieved the  honest  -debtor  from  imprisonment,  and  subjected  the  fraudulent  one  to  punish- 
ment as  for  a  criminal  offence.  The  -crime  consists  in  assigning  or  otherwise  disposing 
of  his  property  with  intent  to  defraud  -a  creditor,  or  to  prevent  it  from  being  made  liable 
for  the  payment -of  bis  debts.  The  public  offence  is  complete,  although  no  creditor  may 
4)6  in  a  condition  to  question  the  validity  of  the  transfer  in  the  form  of  a  civil  remedy.  I 
think  the  jury  were  .ppoperiy  instructed  -on  this  question,  and  tliat  the  exception  should  be 
overruled.*' 

As  to  the  extent  of***  creditors**  in  the  set,  see  Johnes  v.  Potter,  5  S.  ^  R.  519,  where  it 
was  held  that  the  word  included  not  -only  j>er8ons  whose  debts  are  due  and  payable,  but 
thof«e  whose  debts  are  not  yet  due. 

(kh)  See  anie,  p.  130,  n.  c,  and  Wh.  C  L.  ^1,  as  to  this  joinder. 
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the  year  aforesaid,  with  force  and  arms,  at  the  ward^  city  and  county 
aforesaid,  fraudulently,  wickedly  and  unlawfully  did  secrete,  assign, 
convey  and  otherwise  dispose  of  {stating  goods)  oC  the  property  of  him 
the  said  A.  K.,  with  intent  then  and  there  to  defraud  divers  persons  to 
the  jurors  aforesaid  unknown,  then  and  there  being  creditors  of  him 
the  said  A.  K.,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book 
I,  chap.  3). 

njlh  counL  Same,  not  specifying  goods,  with  intent  to  defraud  per* 
sons  unknoum* 

That  the  said  A.  E.,  afterwards,  on,  &c.,  at,  &c.,  wickedly,  fraud* 
ulently  and  unlawfully  did  secrete,  assign,  convey  and  otherwise  dis- 
pose of  his  property,  with  intent  to  defraud  divers  other  persons  to 
the  jurors  aforesaid  unknown,  then  and  there  being  creditors  of  him 
the  said  A.  K.,  against,  &c.,  and  against,  &c.  (Conclude  as  in  book 
1,  chap.  3). 

Siaih  count    Same^  with  intent  to  prevent  property  from  being  levied  on* 

That  the  said  A.  E.,  afterwards,  on,  &c.,  at,  dx.,  wickedly,  fraud- 
ulently  and  unlawfully  did  secrete,  assign,  convey  and  otherwise  dis- 
pose of  his  property  to  prevent  such  property  being  made  liable  for 
the  debts  of  him  the  said  A.  E.,  against,  &c.,  and  against,  &c.  {Con* 
elude  as  in  book  1,  chap.  3). 

Another  farm  on  the  same  statute.   First  count,  irUent  to  defraud,  to  pre- 
vent property  being  made  liable,  ^c.{i) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  wickedly,  fraudulently  and  un- 
lawfully devising  and  intending  to  defraud  I.  G.  F.,  the  said  I.  C.  F. 
being  then  and  there  a  creditor  of  him  the  said  R.  in  a  large  amount, 
to  wit,  four  thousand  dollars,  of  his  just  debt  so  as  aforesaid  due  from 
him  the  said  R.  to  him  the  said  I.,  did  then  and  there  fraudulently, 
wickedly  and  unlawfully  secrete  {goods,  as  in  larcenj/)  being  then 
and  there  the  property  of  the  said  R.  with  intent  to  defraud  the  said 
I.,  being  as  aforesaid  a  creditor  of  the  said  R.,  and  to  prevent  the  said 
specified  goods  and  chattels  and  property  of  the  said  R.  being  made 
liable  for  the  payment  of  the  debt  aforesaid,  so  as  aforesaid  due  from 
him  the  said  R.  to  the  said  I.,  to  the  great  damage  of  the  said  L,  con- 
trary, &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap,  3). 

Second  count    Same,  with  intent  to  defraud  another  person. 

That  R.  B.,  on,  &c.,  at,  &c.,  wickedly,  fraudulently  and  unlawfully 
devising  and  intending  to  defraud  J.  P.  B.,  the  said  J.  P.  B.  being 
then  and  there  a  creditor  of  him  the  said  R.,  in  a  large  amount,  to  wit, 
four  thousand  dollars,  of  his  just  debt  so  as  aforesaid  due  from  him 
the  said  R.  to  him  the  said  J.  P.  B.,  did  then  and  there  fraudulently, 
wickedly  and  unlawfully  secrete  two  hundred  pressing  plates,  two 
screws,  twenty  shafts,  two  hundred  wooden  frames,  one  horse,  one 
wagon,  being  together  of  the  value  of  two  thousand  dollars,  being 
then  and  there  the  property  of  the  said  R.,  with  intent  to  defraud  the 
said  J.  P.  B.,  being  as  aforesaid  a  creditor  of  the  said  R.,  and  to  pre- 
vent the  said  specified  goods  and  chattels  and  property  of  the  said  R. 

(t)  Tills  indictment  was  drawn  in  1847,  with  ^reat  skill  and  caro,  by  Mr.  Webster,  the 
assistapt  ofth*  attorney-general  of  PtmusylTania,  but  was  never  tried. 
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being  made  liable  for  the  payment  of  the  debt  as  aforesaid  so  as  afore- 
said due  from  him  the  said  R.  to  the  said  J.  P.  B.,  to  the  great  dam- 
age of  the  said  J.  P.  B.,  contrary,  &c.,  and  againsl,  &c.  {Conclude 
as  in  book  1,  chap,  3). 

Third  ccunL  Secreting^  assigning^  A^c*^  toith  intent  to  defraud  two^  ^c. 

That  the  said  R.  B.,  on,  &c.,  at,  &c.,  wickedly,  fraudulently  and 
unlawfully  devising  and  intending  to  defraud  I.  C.  F.  and  J.  P.  B.,the 
said  F.  and  B.  being  then  and  there  creditors  of  him  the  said  R.  iti 
large  amounts,  to  wit,  in  the  sum  of  eight  thousand  dollars,  of  their 
respective  just  debts,  so  as  aforesaid  due  from  the  said  R.  to  them  the 
said  F.  and  B.,did  then  and  there  wilfully,  wickedly,  unlawfully  and 
corruptly  secrete,  assign,  convey  and  dispose  of  the  property,  goods, 
wares  and  merchandises  and  moneys  of  him  the  said  R.  of  great  value, 
to  wit,  of  the  value  of  ten  thousand  dollars,  the  character,  quality, 
quantity,  description  and  denomination  of  which  said  goods,  property, 
wares  and  merchandises  and  nK>neys,  are  to  the  inquest  unknown, 
with  intent  to  defraud  the  said  L  C.  F.  and  J.  P.  B.,  so  being  creditors 
of  the  said  R.  and  to  prevent  the  said  property,  goods,  wares  and 
merchandises  and  moneys  being  made  liable  for  the  payment  of  the 
debts  of  the  said  R.,  contrary,  &c.,  and  against,  dux  {Conclude  as  in 
book  1,  chap.  3). 

Fourth  count  Secreting^  ^c.^  averring  creditors  to  be  judgment  cre^ 
ditors. 

That,  on,  &c.,  J.  S.,  J.  L.  and  L.  H.,  trading  as  S.,  L.  and  H.  were 
creditors  of  the  said  R.  B.  by  judgment,  which  said  judgment  was  en- 
tered in  favour  of  them  the  said  J.  S.,  J.  L.  and  L.  H.  trading  as  afore- 
said, against  him  the  said  R.  in  the  District  Court  for  the  City  and 
County  of  Philadelphia,  at  the  September  term  of  the  said  court,  in 
the  year  one  thousand  eight  hundred  and  forty-six,  being  numbered 
two  hundred  and  fifty-seven  of  the  said  term,  for  the  sum  of  seven 
thousand  nine  hundred  dollars,  and  was  founded  on  a  certain  bond 
and  warrant  of  attorney  thereto  annexed,  executed  by  the  said  R.  B. 
in  favour  of  them  the  said  J.  S.,  J.  L.  and  L.  H.,  trading  as  S.,  L.  and 
H.,  dated  the  twenty-fourth  day  of  October,  one  thousand  eight  hun- 
dred and  forty-six,  in  the  penal  sum  of  seven  thousand  nine  hundred 
dollars,  conditioned  for  the  payment  of  the  just  sum  of  three  thousand 
nine  hundred  and  firty  dollars  on  demand,  with  lawful  interest,  which 
said  judgment  still  remains  on  the  records  of  the  said  courts  unpaid 
and  unsatisfied ;  and  the  inquest,  &c.,  on  their  oaths,  &c.,  do  further 
present,  that  the  said  R.  B.,  on,  &c.,  at,  &c.,  wickedly,  fraudulently  and 
unlawfully  devising  and  intending  to  defraud  the  said  J.  S.,  J.  L.  and 
L.  H.,  trading  as  S.,  L.  and  H.,  the  said  J.  S.,  J.  L.  and  L.  H.  trading 
as  S.,  L.  &  H.,  being  then  and  there  judgment  creditors  of  him  the 
said  R.  B.y  as  aforesaid  set  forth,  of  their  just  debt  and  judgment  so 
as  aforesaid  due  from  him  the  said  R.  to  them  the  said  S.,  L.  and 
H.,  trading  as  aforesaid,  did  then  and  there  wilfully,  wickedly,  un- 
lawfully and  corruptly  secrete  the  goods  and  chattels  in  the  aforesaid 
first,  second  and  third  counts  mentioned  and  referred  to,  being  then  and 
there  the  property  of  the  said  R.,  with  intent  to  defraud  the  said  J.  S., 
J.  L.  and  I^  H.,  trading  as  aforesaid,  being  as  aforesaid  the  judgment 
creditors  of  him  the  said  R.  B.,  and  to  prevent  the  said  goods  and 
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chattels  being  made  liable  for  the  payment  of  the  aforesaid  debt  and 
judgment  so  as  aforesaid  due  from  the  said  R.  to  the  said  J.  S.,  J.  L. 
and  L.  H.,  trading  as  aforesaid,  to  the  great  damage  of  the  said  J.  S., 
J.  L.  and  L.  H.,  trading  as  aforesaid,  contrary ,  kc,  and  against,  &c. 
{Conclude  ts  in  book  1,  chap.  3). 

Fifth  count    Same  in  andher  shape. 

That  the  said  R.  B.,  on,  &c.,  at,  &c.,  wickedly,  fraudulently  and  un- 
lawfully devising  and  intending  to  defraud  J.  S.,  J.  L.  and  L.  H.,  trad- 
ing as  S.,  L.  and  H.,  the  said  S.,  L.  and  H.,  trading  as  aforesaid,  being 
then  and  there  judgment  creditors  of  the  said  R.,  to  wit,  by  a  judg- 
ment entered  in  the  District  Court  for  the  said  city  and  county  wherein, 
they  the  said  J.  S.,  J.  L.  and  L.  H.,  trading  as  aforesaid,  were  plaintiffs, 
and  the  said  R.  was  defendant,  which  said  judgment  was  for  a  large  sum 
of  money,  to  wit,  seven  thousand  nine  hundred  dollars,  and  is  number 
two  hundred  and  fifty-seven  on  the  docket  of  the  September  term  of 
the  said  court  for  the  year  one  thousand  eight  hundred  and  forty -six, 
of  their  just  debt  and  judgment  so  as  aforesaid  due  from  him  the  said 
R.  to  them  the  said  S.,  L.  and  H.,did  then  and  there  wilfully,  wicked- 
ly, unlawfully  and  corruptly  secrete,  assign,  convey  and  dispose  of 
the  property,  goods,  wares  and  merchandises  and  moneys  of  him  the 
said  R.,  of  great  value,  to  wit,  of  the  value  of  ten  thousand  dollars, 
the  character,  quality,  quantity,  description  and  denomination  of 
which  said  goods,  property,  wares  and  merchandises  and  moneys  are 
to  the  inquest  unknown,  with  intent  to  defraud  the  said  J.  S.,  J.  L. 
and  L.  H.,  trading  as  aforesaid,  so  being  judgment  creditors  of  him 
the  said  R.,  and  to  prevent  the  said  property,  goods,  wares  and  mer- 
chandise and  wares  and  moneys  being  made  liable  for  the  payment  of 
the  debts  of  the  said  R.  and  of  the  aforesaid  judgment,  contrary,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 


IV,    FRAUDULENT  INSOLVENCY  IN  PENNSYLVANIA. 

That  T.  W.  D.,  &c.,  on,  &c.,  at,  &c.,  made  and  presented  to  the 
Honourable  the  Judges  of  the  Court  of  Common  Pleas  of  the  County 
of  Philadelphia,  his  petition  in  writing  praying  for  the  benefit  of  the 
insolvent  laws  of  this  commonwealth,  according  to  the  form,  force 
and  effect  of  the  said  insolvent  laws,  *  and  the  said  T.  W.  D.  so  peti- 
tioning as  aforesaid,  and  being  then  and  there  indebted  to  a  certain 
B.  L.  of  the  said  county,  yeoman,  and  also  to  divers  others,  whose 
names  are  to  the  jurors  aforesaid  unknown,  in  divers  large  sums  of 
money,  the  said  court  on  the  said  petition,  so  presented  as  aforesaid, 
did  then  and  there  appoint  the  eleventh  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  for  the  pur- 
pose of  hearing  the  said  T.  W.  D.  and  his  creditors,  at  the  county 
court  house  in  the  City  of  Philadelphia,  on  which  said  last  mentioned 
day,  and  at  the  court  house  aforesaid,  and  on  the  several  days  and 
times  thereafter  to  which  the  said  case  was  duly  adjourned,  to  wit,  at 
the  county  aforesaid,  the  said  court  did  meet  and  sit,  for  the  purpose 
aforesaid;  and  the  said  T.  W.  D.,  fraudulently  and  wickedly  contriv- 
ing and  intending  to  cheat  and  defraud  the  said  B.  L.  and  others,  his 
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creditors  as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,  at 
the  ctly  and  county  aforesaid,  did  collude  and  contrive  with  a  certain 
J.  B.  D.  and  a  certain  C.  W.  D.,  for  the  concealment  of  a  part  of  his 
estate  and  effects,  to  wit,  merchandise,  consisting  of  groceries,  t  viz., 
one  hundred  chests  of  tea ;  dry  goods,  viz.,  five  thousand  yards  of 
domestic  goods ;  hardware  and  other  articles,  to  the  jurors  aforesaid 
unknown,  of  great  value,  to  wit,  of  the  value  of  one  hundred  thous- 
and dollars,  thereby  expecting  a  future  benefit  to  himself,  with  in- 
tent to  defraud  the  said  B.  L.  and  others^  his  creditors,  to  the  evil 
example  of  all  others  in  like  cases  offending,  contrary,  &c.,  and 
against,  &c     {Conclude  as  in  book  1,  cAop.  3). 

Second  counU    Same  a$jirsi  down  to  asterisk^  and  then  proceed: 

And  the  said  T.  W.  D.,  was  then  and  there  indebted  to  B.  L.,  J. 
R.  and  D.  M.,  of  the  said  city  and  county,  yeomen,  and  also  to  divers 
others,  whose  names  are  to  the  jurors  aforesaid  unknown,  in  divers 
large  sums  of  money,  and  that  the  said  T.  W.  D.,  so  petitioning  as 
aforesaid,  did  with  intent  to  defraud  his  creditors  aforesaid,  convey  to 
a  certain  J.  B.  D.  and  C.  W.  D.,  for  the  use  of  himself,  thereby  ex- 
pecting a  future  benefit  to  himself,  part  of  his  estate  and  effects,  to 
wit,  merchandise,  consisting  of  groceries,  &c.  (Concluding  as  in 
first  cowntfrom  t). 

Third  counL  Same  as  firsts  hul  averring  collusion  unik  another  per* 
son. 

Fourth  count 

That  the  said  T.  W.  D.,  on,  &c.,  at,  &c.,  made  and  presented  to  the 
Honourable  the  Judges  of  the  Court  of  Common  Pleas  of  the  County 
of  Philadelphia  his  petition  in  writing,  praying  for  the  benefit  of  the 
insolvent  laws  of  the  Commonwealth  of  Pennsylvania,  and  that  the 
same  T.  W.  D.  so  petitioning  as  aforesaid,  on  the  day  and  year  first 
aforesaid,  at  the  city  and  county  aforesaid,  did  fraudulently  *  convey 
to  a  certain  T.  W.  D.,  Jr.,  part  of  his  estate,  effects  and  credits,  to  wit, 
merchandise,  consisting  of  groceries,  viz.,  one  hundred  chests  of  tea ; 
dry  goods,  viz.,  five  thousand  yards  of  cotton  goods;  hardware,  and 
other  articles  to  the  jurors  aforesaid  unknown,  of  great  value,  to  wit, 
of  the  value  of  twenty  thousand  dollars,  with  the  expectation  of  re- 
ceiving future  benefit  to  himself,  and  with  intent  to  defraud  his  credi- 
tors and  for  the  use  of  himself,  to  the  evil  example,  &c. 

Fifth  and  sixth  counts.  Same  as  firsts  hU  averring  collusion  with 
another  person. 

Seventh  count    Same  as  second^  but  specifying  another  assignee. 

Eighth  count  Same  as  fourth  to  *,  and  then  proceed: 
conceal  part  of  his  estate,  effects  and  creoits,  to  wit,  merchan- 
dise, consisting  of  groceries,  one  hundred  chests  of  tea ;  dry  goods, 
viz.,  five  thousand  yards  of  cotton  domestic  goods,  and  other  articles 
to  the  jurors  aforesaid  unknown, of  great  value,  to  wit,  of  the  value 
of  fifty  thousand  dollars,  with  the  expectation  of  receiving  future 
benefit  to  himself,  and  with  intent  to  defraud  his  creditors,  and  for  the 
use  of  himself,  to  the  evil  example,  &c.(j) 

ij)  This  was  the  iadictment  in  Dyott's  case,  which  ha?in^  nnder^rono  a  severe  scnitiDy, 
and  after  havings  been  thoiougblj  canvassed  by  eminent  counsel,,  was  sustained  by  the 
Supreme  Court  of  PeBBsylvania.    Com.  v.  Dyott^  5  Whart  61. 
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Franduleni  hsofvency  by  a  tax  calleciar.    First  count,  embezxling  a*e« 
dUur*s  pi*operty. 

That  EL  N.  F.,  &c.|  on,  &c.,  at,  &c.,  made  and  presented  to  the 
Honourable  the  Judges  of  the  Court  of  Common  Pleas  of  the  County 
of  Philadelphia  his  petition  in  writing,  praying  for  the  benefit  of  the 
insolvent  laws  of  this  commonwealth,  according  to  the  form,  force 
and  effect  of  the  said  insolvent  laws,  and  the  said  E.  N.  F.,  so  peti- 
tioning as  aforesaid,  being  then  and  there  indebted  to  the  County  of 
Philadelphia  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  ten  thous- 
and dollars,  being  the  same  sum  of  money  embezzled  as  hereinafter 
mentioned,  and  also  to  divers  others,  whose  names  are  to  the  jurors 
aforesaid  unknown,  in  divers  large  sums  of  money  to  the  jurors 
aforesaid  unknown,  the  said  court,  on  the  said  petition  so  presented 
as  aforesaid,  did  then  and  there  appoint  the  third  day  of  November, 
one  thousand  eight  hundred  and  forty -seven,  for  the  purpose  of  liear- 
iug  the  said  E.  N.  F.  and  his  creditors,  at  tiie  county  court  house,  iu 
the  City  of  Philadelphia,  on  which  said  last  mentioned  day  and  at  the 
court  house  aforesaid,  and  on  the  several  days  and  times  thereafter  to 
which  the  said  case  was  duly  adjourned,  to  wit,  at  the  county  afore- 
said, the  said  court  did  meet  and  sit,  for  the  purpose  aforesaid. 
And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  theretofore,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  county  and  within  the  jurisdiction  aforesaid,  he  the 
said  C.  N.  F.,  *  being  then  and  there  the  agent  of  the  said  County  of 
Philadelphia,  unlawfully  embezzled  divers  large  sums  of  money,  to 
wit,  ten  thousand  dollars,  the  property  of  said  county,  with  which 
said  sums  of  money  he  had  been  entrusted  as  agent  aforesaid,  by  the 
said  County  of  Philadelphia,  to  the  prejudice  of  the  said  County  of 
Philadelphia,  the  said  county  being  then  and  there  a  creditor  of  him 
the  said  E.  and  opposing  his  petition  aforesaid,  as  well  as  of  the  other 
opposing  creditors  of  said  E.,  with  intent  to  defraud  the  said  County 
of  Philadelphia,  contrary,  &c     {Conclttde  as  in  book  1,  chap.  3).  . 

Second  count,  Applying  to  his  own  use  trust  moneys  ^c»  Same  as 
injirst  count  to  *,  and  then  proceed: 

being  then  and  there  the  agent  of  the  County  of  Philadelphia  and 
entrusted  as  such  with  divers  large  sums  of  money,  to  wit,  ten  thous- 
and dollars,  the  property  of  said  county,  unlawfully  applied  to  his 
own  use  the  said  money,  to  the  prejudice  of  the  said  County  of  Phila- 
delphia, the  said  county  being  an  opposing  creditor  of  him  the  said  E., 
at  the  hearing  aforesaid,  as  well  as  of  the  other  opposing  creditors  of 
said  E.J  with  intent  to  defraud  the  said  county,  contrary,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Third  count  Same^  differently  stated.  As  in  first  count  to  *,  and 
proceed : 

being  then  and  there  the  agent  of  the  County  of  Philadelphia, 
unlawfully  embezzled  and  applied  to  his  own  use  divers  large  sums 
of  money,  to  wit,  ten  thousand  dollars,  the  property  of  said  county, 
with  which  said  money  he  had  been  entrusted  as  agent  aforesaid,  by 
the  said  Cognty  of  Philadelphia,  to  the  prejudice  of  the  said  county, 
the  said  county  being  creditor  of  the  said  E.,  opposing  his  petition  as 
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aforesaid,  as  well  as  of  the  other  opposing  creditors  of  the  said  E., 
with  intent  to  defraud  the  said  county^  contrary,  &c,  (Conclude 
as  in  book  1,  chap,  3). 

Fourth  count  Embezzlement,  ^c.  The  appointment  as  coUectcr  being 
morefvUv  set  forth. 

That  the  said  E.  N.  F.,  on,  &c.,  at,  &c.,  was  duly  constituted  and 
appointed  collector  of  taxes  for  the  County  of  Philadelphia,  in  South 
Ward  in  the  City  of  Philadelphia,  and  being  so  constituted  and  appoint* 
ed,  he  the  said  E.,  then  and  there  exercised  the  said  office  of  collector 
of  taxes,  and  was  entrusted  with  and  collected  divers  large  sums  of 
money  in  his  capacity  as  collector  and  agent  as  aforesaid  for  the  said 
county,  said  money  belonging  to  said  county.  And  the  inquest  afore- 
said, on  their  oaths  and  affirmations  aforesaid,  do  further  present,  that 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at  the  county 
and  within  the  jurisdiction  aforesaid,  he,  &c.,  made  and  presented  to  the 
said  Judges  of  the  Court  of  Common  Pleas  his  petition  in  writing,  (the 
effect  of  which  in  the  first  count  of  this  indictment  is  more  par- 
ticularly set  forth),  he  the  said  E.,  being  then  and  there  indebted  to 
the  said  County  of  Philadelphia^  in  the  sum  of  money  embezzled  as 
hereinafter  mentioned,  and  also  to  divers  others,  whose  names  are  to 
this  inquest  unknown ;  whereupon  the  said  court  took  such  action  on 
said  petition,  and  such  proceedings  were  thereon  had  therein  as  in 
the  first  count  of  this  indictment  is  described.  And  the  inquest  afore- 
said, upon  their  oaths  and  affirmations  aforesaid,  do  further  present, 
that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at  the 
county  and  within  the  jurisdiction  aforesaid,  the  said  E.  N.  F.,  being 
such  collector  of  taxes  and  agent  as  aforesaid  for  the  said  County  of 
Philadelphia,  *  unlawfully  embezzled  divers  large  sums  of  money, 
to  wit,  ten  thousand  dollars,  being  part  of  the  said  money  which  he 
had  collected  as  collector  of  taxes  and  agent  as  aforesaid  for  the 
County  of  Philadelphia,  said  money  being  the  property  of  the  said 
couqty,  to  the  prejudice  of  the  said  county,  the  said  county  being  an 
opposing  creditor  of  the  said  E.  at  the  hearing  aforesaid,  as  well  as 
of  the  other  opposing  creditors  of  said  E.,  with  intent  to  defraud  the 
said  county,  contrary,  &c.     {Conclude  as  in  book  ly  chap.  3). 

Sixth  count  State  the  office^  S^c,  as  in  Ji/lh  count  to  asterisk^  and 
proceed : 

unlawfully  applied  to  his  own  use  divers  large  sums  of  money, 
to  wit,  ten  thousand  dollars,  being  the  said  money  with  which  he  had 
been  entrusted  as  collector  aforesaid,  and  agent  for  the  said  County 
of  Philadelphia,  said  money  being  the  property  of  the  said  county,  to 
the  prejudice  of  the  said  county,  the  said  county  being  an  opposing 
creditor  of  the  said  E.  at  the  hearing  aforesaid,  as  well  as  of  other 
opposing  creditors  of  said  E.,  with  intent  to  defraud  the  said  county, 
contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Seventh  count  Same  as  sixth,  iniroducing  the  averment  that  the  mo- 
ney embedded  was  part  cf  the  money  which  had  been  entrusted  to  the 
collector. 

Sevent/i  count  Colluding,  4*c.  Same  as  first  count  to  *,  and  then  pro- 
ceed: 

And  the  said  E.  N.  F.,  fraudulently  and  wickedly  contriving  and 
intending  to  cheat  and  defraud  the  said  County  of  Philadelphia^i  and 
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Others,  his  creditors  aforesaid,  to  wit,  on  the  day  and  year  first  afore* 
said,  at  the  city  and  county  aforesaid,  did  collude  and  contrive  with 
certain  persons  whose  names  are  to  this  inqiiest  as  yet  unknown,  for 
the  concealment  of  a  part  of  his  estate  and  effects,  to  wit,  money  of 
the  value  of  ten  thousand  dollars,  thereby  expecting  further  benefit 
to  himself,  with  intent  to  defraud  the  said  County  of' Philadelphia, 
and  others,  his  creditors,  to  the  evil  example  of  all  others  in  like 
manner  offending, contrary,  &c.   {Conclude  as  in  book  1,  chap.  3). 


V.   VIOLATION  OF  FACTOR  LAW. 

First  count    Pledging  goods  consigned^  and  applying  the  proceeds  to 
defendants  use^  under  the  Pennsylvania  statute. 

That  J.  Q.  A.,  &c.,  and  D.  S.  H.,  on,  &c,,  at,  &c.,  then  and  there 
being  the  factors  and  consignees  of  a  certain  C.  D.,  with  force  and 
arms,  &c.,  did  then  and  there  receive  as  a  consignment  for  sate  from 
the  said  C.  D.,  certain  goods  and  merchandise,  to  wit,  {slating  the 
goods  with  the  same  particularity  as  in  larceny)^  together  with 
other  goods  and  merchandise  of  the  goods  and  property  of  the  said 
C.  D.,  in  all  of  great  value,  to  wit,  of  the  value  of  one  thousand  four 
hundred  and  two  dollars,  and  that  the  said  J.  Q.  A.  and  D.  S.  {{.,  so 
being  such  consignees  and  factors  as  aforesaid,  on  the  day  and  year 
as  aforesaid  at  the  county  aforesaid  and  within  the  jurisdiction  aforesaid, 
with  force  and  arms,&c.,  in  violation  of  good  faith  and  with  intent  to 
defraud  the  said  C.  D.,  did  then  and  there  deposite  and  pledge  with 
one  J.  B.(Ar)  said  merchandise,  so  consigned  to  them  as  aforesaid,  as 
a  security  for  certain  money,  to  wit,  the  sum  of  one  thousand  four 
hundred  and  two  dollars^  which  they  the  said  J.  Q.  A.  and  D.  S.  H. 
had  before  that  time  borrowed  from  the  said  J.  B.,  and  did  then  and 
there  apply  and  dispose  of  to  their  own  use  the  said  money,  to  the 
great  damage  of  the  said  C.  D.,  to  the  evil  example  of  all  others  iu 
the  like  case  offending,  contrary,  &c.^  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Second  counL  Selling  same^  and  apjJying  to  defendants  use  the  pro* 
ceeds. 

That  the  said  J.  Q.  A.  and  D.  S.  H.,  on,  &c.,  then  and  there  being 
the  consignees  and  factors  of  the  said  C.  D.,  with  force  and  arms,  &c., 
did  then  and  there  receive  from  the  said  C.  D.,  as  a  consignment  for 
sale,  certain  other  goods  and  merchandise,  to  wit,  &c.,  of  the  goods  and 
property  of  the  said  C.  D.,  and  that  the  said  J.  Q.  A.  and  D.  S.  H.  so 
being  such  consignees  and  factors  as  last  aforesaid,  on  the  day  and 
year  last  aforesaid  at  the  county  aforesaid  and  within  the  jurisdiction 
of  this  court,  with  force  and  arms,  &c.,  in  violation  of  good  faith,  and 
with  intent  to  defraud  the  said  C.  D.,  did  then  and  there  sell  the  last 
mentioned  goods  and  merchandise  to  one  B.  C,  at  and  for  the  sum 
of  one  thousand  four  hundred  and  two  dollars,  and  apply  and  dispose) 
of  to  their  own  use,  the  said  sum  of  one  thousand  four  hundred  and 
two  dollars  so  received,  to  the  great  damage  of  the  said  C.  D.,  to  the 

(k)  ir  the  party  from  whom  the  money  was  borrowed  and  to  whom  the  property  was 
plcd|^,  be  unknowii,  it  caa  be  averred  lo. 
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evil  example  of  all  others  in  like  case  offending,  contrary,  ftc,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3), 

Third^ount    Selling  same  for  negotiable  instrument 

That  the  said  J.  Q.  A.  and  D.  S.  H.,  on,  &c,  then  and  there  being 
the  consignees  and  factors  of  the  said  C.  D.,  with  force  and  arms,  &c., 
did  then  and  there  receive  from  the  said  C.  D.  as  a  consignment  for 
sale,  certain  other  goods  and  merchandise,  to  wit,  of  the  goods  and 
property  of  the  said  C.  D.,  *  and  that  the  said  J.  Q.  A.  and  D.  S.  H., 
so  being  such  consignees  and  factors  as  last  aforesaid,  on  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,  with  force  and  arms,  &c., 
in  violation  of  good  faith  and  with  intent  to  defraud  the  said  C.  D., 
did  sell  the  said  last  mentioned  goods  and  merchandise  to  one  A.  B., 
at  and  for  the  price  and  sum  of  one  thousand  four  hundred  and  two 
dollars,  and  received  therefor  as  such  consignees  the  negotiable  in- 
struments of  the  purchasers  of  said  last  mentioned  goods  and  mer- 
chandise, whose  names  are  as  yet  unknown  to  the  inquest  aforesaid, 
and  with  force  and  arms,  &c.,  and  in  violation  of  good  faith  and  with 
intent  to  defraud  the  said  C.  D.,  did  then  and  there  apply  and  dispose 
of  to  their  own  use  the  said  negotiable  instruments  raised  and  ac- 
quired by  the  sale  of  the  said  last  mentioned  goods  and  merchandise 
of  the  said  C.  D.,  to  the  evil  example  of  others  in  like  case  offending, 
contrary,  &c.,  and  against,  &c.    (Conclude  as  in  book  1,  chap.  3). 

Fourth  count  Same  as  third  to  ♦,  and  proceed: 
and  did  then  and  there  undertake  and  faithfully  promise  the  said  C, 
D.  to  sell  the  said  last  mentioned  goods  and  merchandise  for  and  on 
account  of  him  the  said  C.  D.,  and  to  render  him  a  just  and  true  ac- 
count of  said  last  named  sale,  and  well  and  truly  to  pay  to  the  said 
C.  D.  the  proceeds  thereof  according  to  their  duty  as  such  consignees 
and  factors  as  last  aforesaid,  but  that  the  said  J.  Q.  A.  and  D.  S.  H., 
so  being  such  consignees  and  factors  as  last  aforesaid,  on  the  day  and 
year  last  aforesaid  at  the  county  aforesaid,  with  force  and  arms,  &c., 
in  violation  of  good  faith  and  with  intent  to  defraud  the  said  C.  D., 
did  then  and  there  sell  to  one  A.  B.  the  last  named  goods  and  mer- 
chandise at  and  for  the  price  and  sum  of  one  thousand  four  hundred 
and  two  dollars,  and  did  then  and  there  apply  and  dispose  of  to  their 
own  use  the  said  last  named  sum  of  one  thousand  four  hundred  and 
two  dollars  raised  by  the  sale  of  the  last  named  goods  and  merchan- 
dise^  to  the  great  damage  of  the  said  C.  D.,  to  the  evil  example  of 
all  others  in  like  case  offending,  contrary,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Fifth  count    Same  stated  in  another  shape* 

That  the  said  J.  Q.  A.  and  D.  S.  H.,  on,  &c.,  then  and  there  being 
the  consignees  and  factors  of  the  said  C.  D.,  with  force  and  arms,  &c., 
in  violation  of  good  faith  and  with  intent  to  defraud  the  said  C.  D., 
did  apply  and  dispose  of  for  their  own  use,  certain  other  money,  to 
wit,  the  sum  of  one  thousand  four  hundred  and  two  dollars,  which 
said  last  mentioned  sum  of  money  had  before  that  time  been  raised 
and  acquired  by  them  the  said  J.  Q.  A.  and  D.  S.  H.,  by.  the  sale  of 
certain  other  goods  and  merchandise,  to  wit,  (stating  the  goods)^oi 
the  goods  and  property  of  the  said  C.  D.,  which  said  last  named  goods 
and  merchandise  had  been  before  that  time  consigned  for  sale  to  ihem 
the  said  J,  Q.  A.  and  D.  S.  H.  by  the  said  C.  D.,  to  the  great  damage 

Digitized  by  VjOOQIC 


FALSE  PRETENCES.  239 

of  the  said  C,  D.,  to  the  evil  example  of  others  in  like  case  offending, 
contrary,  &C.9  and  against,  &c.    (Conclude  as  in  book  1,  chap.  3). 


VI.    OBTAimnO  GOODS  BT  FALSE  PBETKNCES.(Z) 

>>  /  '  / 

Genei^al  frame  of  indictment  jj^'^  / 

/^ 
That  A.  B.,  &C.,  on,  &c.,  at,  &c.,  devising  and  intending/tocheat  and 

defraud,  &c.,  (stating  party  intended  to  be  defrauded)/o[  his  goods, 
moneys,  chattels  and  property,  unlawfully  didfalsel^^  pretend(A)  to 
C.  D.,{c)  ih3X(d)  (setting  out  the  pretence)y  whereas  in  truth  and  fact 
{negativing  the pretence)y(e)  as  he  the  said  A.  B.,  then  and  there  well 
knew,  (or,  which  said  pretence,  the  said  A.  B.  then  and  there  well 
knew  to  be  false),(/)  by  colour  and  means(^)  of  which  said  false 
pretence,  and  pretences,  he  the  said  A.  B.  did  then  and  there  unlaw- 
fully obtain(A)  from  the  said  CD.  (stating  the  property  obtained)y(%) 
being  then  and  there  the  property  of  the  said  C.  D.,(j')  with  intent 
to  cheat  and  defraud  the  said  C.  D.(A;)  to  the  great  damage  of  the  said 
C.  D.(/)  contrary,  &c.    {Conclude  as  in  book  1,  chap.  3). 

{t)  Before  examining  the  nature  and  requisites  of  an  indictment  for  obtaininj^  goods  by  false 
prcteoees,  it  will  be  proper  to  take  a  peoeral  view  of  the  offence  itaeIC  It  wiU  be  obeerved 
at  the  oataet,  that  in  their  operative  dauaesi  the  statutes  in  England  and  in  Massachusetts, 
New  York  and  Pennsylvania,  are  the  same ;  see  Wh.  C.  L.  450.  Keeping  this  in  mind, 
the  general  definition  afforded  by  the  cases  both  in  England  and  this  country  is,  that 
a  false  pretence  must  be  a  false  representation  as  to  some  existing  fact,  made  for  the 
purpose  of  inducing  the  prosecutor  to  part  with  his  property ;  and  not  a  mere  promise, 
which  the  promisor  intends  to  break,  as  for  payment  of  goods  on  delivery  ;  R.  r.  Goodhall, 
R.  Sl  R.  461 ;  R.  v.  Parkes,  2  Leach  616;  Com.  v.  Drew,  19  Pick.  Iti4;  Com.  v.  Hutcbio. 
scin,  3  Pa.  Ij.  J.  242 ;  Com.  v.  Stone,  4  Met  48 ;  Com.  e.  Wilgns,  4  Pick.  177.  Thus,  where 
an  indictment  stated  the  false  pretence  to  be,  that  the  prisoner  would  tell  the  prosecutor 
where  his  strayed  horse  was,  if  he  would  give  him  one  pound,  without  alleging  that  the 
prisoner  pretended  he  knew  where  it  was,  it  was  held  bad,  though  the  prisoner  received 
tlie  money,  and  refused  to  tell ;  R.  v.  James  Douglass,  1  Mood.  C.  C.  462.  But  it  has  beeii 
holden  that  obtaining  money  as  a  share  of  a  bet,  on  a  fraudulent  representation  that  it  had 
been  laid,  though  to  be  decided  by  tlie  future  event  of  a  pedestrian  feat,  is  a  false  pretence; 
R.  9.  Young,  3  T.  R.  98.  It  is  not  necessary  to  constitute  the  offence,  as  was  thought 
in  New  York,  People  o.  Conger,  I  Wheel.  C.  C.  449,  that  the  prisoner  should  oraUy  or  in 
writing  make  any  false  assertion,  for,  if  he  present  a  genuine  order  for  the  payment  of 
money,  and  assumes  by  his  conduct  to  be  the  person  to  whom  it  is  payable,  and  by  this 
means  fraudulently  obtains  money  which  belongs  to  another,  he  will  be  within  the  statute; 
R.  c.  Story,  R.  &  K.  81.  Thus  where  a  party  not  being  a  member  of  the  University  of  Ox- 
ford, went  into  a  shop  there,  wearing  the  academic  cap  and  gown,  and  obtained  goods,  his 
dress  was  held  a  sufficient  false  pretence,  though  nothing  passed  in  words ;  R«  v.  Barnard, 
7.  C.  &  P.  784.  Another  instance  in  which  the  acts  and  conduct  of  a  party  were  held 
tauitamoont  to  a  fiilse  pretence,  without  false  verbal  representations,  was  that  where  a  party 
obtained  goods  and  money  in  exchange  for  a  counterfeit  promissory  note,  by  asking  for 
goods  at  a  shop,  and  at  the  same  time  throwing  down,  as  in  payment,  the  note  in  question, 
which  purported  to  be  of  larger  value  than  the  price  of  the  goods,  without  stating  it  to  be 
gcBuine ;  R.  v.  Freoth,  R.  6l  R.  127.  (In  this  case  the  first  and  second  counts  were  in  the 
statute  for  false  pretence,  the  third  was  for  a  cheat  at  common  law.  Against  the  last  count 
it  was  argued  that  a  note  for  less  than  twenty  shillings  being  void  and  prohibited  by  law, 
it  was  no  offence  to  forge  it  (as  to  which  point  see  Rushworth*s  case,  R.  &  R.  318),  or  to 
obtain  money  on  it  when  forged,  as  the  party  to  whom  it  was  uttered  ought  to  have  been 
on  hi» guard;  Graham  B^  however,  lefl  the  case  to  the  jurj,  directing  them,  that  the  evi- 
denoe,  if  true,  sustained  the  second  and  third  counts.  Verdict,  guilty  on  botli  those  counts. 
The  judges  were  of  the  opinion  stated  above,  which  appears,  in  substance,  confined  to  the 
second  count;  but  Lawrence  J.,  thought  the  shop.keepor  not  cheated  if  he  parted  with  his 
goods  for  a  piece  of  paper,  which,  being  a  proniissory  note  for  less  than  twenty  shillings, 
he  must  be  presumed  in  law  to  kuow  in  law  was  woith  nothing,  if  genuine).    Where,  liow- 
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ever,  goods  were  obtained  by  rocans  of  a  forged  order  id  writing,  requesting  the  proseea* 
tor  to  lut  the  beaier  have  linen  ibr  J.  R.  and  signed  J.  R^  this  is  reported  to  have  been  held 
by  Taanton  J^  to  be  uttering  a  forged  request  for  delivery  of  goods,  and  a  felony  under 
1  Wm.  IV.  c  66,  8. 19 ;  R«  o.  Evans,  5  C.  &  P.  553 ;  whereas,  obtaining  money  from  a 
county  treasurer  by  a  forged  note  purporting  to  be  signed  by  a  magistrate,  for  paying  the 
expenses  of  conveying  vagrants,  had  been  held  «  false  pretence  in  R.  «.  Roshworth,  R.  &> 
R.  317 ;  1  Stark.  C.  P.  396,  S.  C.  Uttering  as  good  and  available,  a  bank  note  which 
had  been  long  cancelled,  and  the  makers  bankrupt,  has  been  thought  not  to  be  sufficient 
evidence  of  a  fraud  indictable  at  common  law,  or  a  cheat,  unless  bankruptcy  be  brought 
home  to  all  the  parties ;  R.  e.  Spencer,  3  C.  &  P.  420 ;  R.  e.  Hurst,  R.  &  R.  460 ;  see  Dick- 
inson^s  Q.  S.  p.  330.  So  great  a  strictness  in  proof,  however,  is  not  deemed  essential  in 
this  country ;  Com.  o.  Stone,  4  Met  43.  And  the  reason  of  the  distinction  here  is  that 
where  a  bank  becomes  publicly  insolvent  there  is  no  one  behind  to  pursue,  whereas  in 
England  the  members  of  the  company  are  still  responsible.  On  the  other  hand,  it  is 
evident  that  putting  a  note  of  thu  kmd  into  the  general  circulation  of  the  country  is 
likely,  by  defrauding  a  succession  of  persons,  to  afftet  the  puUic,  and  is  not  the  mere 
case  of  cneating  in  a  private  bargain. 

Obtaining  gw>ds  by  giving  in  payment  a  check  on  a  banker  with  whom  the  party  keeps 
DO  cash,  and  which  he  knows  will  not  be  paid,  was  declared  by  all  the  judges  to  be  indict- 
able as  a  false  pretence,  though  it  was  not  an  indictable  fraud  at  common  law  ;  R.  e.  Lara, 
6  T.  R.  565 ;  R.  v.  Hunt,  R.  &  R.  460.  In  a  false  pretence  of  this  kind  it  was  held  to  be  well 
laid,  **  that  the  check  was  a  good  and  genuine  order  for  the  payment  of^  and  of  the  value 
ot^  the  sum  specified ;"  R.  v.  8my  the  Parker,  3  Mood.  C.  C.  1 .  A  count  alleged  the  prisoner 
to  have  obtained  from  G.  P.  by  a  false  pretence  (stated),  a  sovereign  **  with  intent  to  de- 
fraud G.  P.  of  the  sum  of  five  shillings,  pared  of  the  value  of  the  last  mentioned  piece  of 
the  current  gold  coin.*'  Prisoner  was  shown  to  have  made  the  pretence  laid,  viz.  that  he 
was  Mr.  H.,  and  therebv  induced  G.  P.  to  buy,  at  the  cost  of  five  shillings,  a  bottle  of  stuff 
he  said  would  cure  G.  P.*s  child.  G.  P.  gave  him  a  sovereign  and  received  fifteen  shillings 
in  change.  Prisoner  was  shown  not  to  be  H. ;  held  to  be  a  false  pretence,  and  with  intent 
well  laid ;  Reg.  v.  Bloomfield,  C.  k,  M.  537.  See  pest,  p.  245.  A  false  statement  to  a  parish 
officer  as  an  excuse  for  not  working,  that  the  party  has  not  clothes,  is  not  a  false  pretence 
within  the  act,  though  it  induce  the  officer  to  give  him  clothes,  as  it  was  rather  an  excuse 
for  not  working  than  a  false  pretence  to  obtain  goods ;  R.  o.  Wakeling,  R.  &  R.  504. 

Obtaining  money  by  a  pretence,  known  by  the  offender  to  be  false  at  the  time,  is  equally 
criminal,  though  the  party  who  parted  with  the  money  laid  a  phin  to  entrap  him  into  com- 
mitting  the  offence;  R.  o.  Ady,  7  C.  &  P.  140. 

As  to  the  subject  matter  obtained,  it  is  said  that  obtaining  a  check  on  a  banker,  on  un- 
stamped paper,  payable  to  a  person  not  named,  but  not  to  ^rer  also,  is  not  obtaining  a 
**  valuable  security"  within  the  act,  for  by  55  Gea  III.  c.  184,  the  banker  would  be  li^e 
to  a  penalty  of  JB50  for  paying  it ;  R.  «.  Yates,  1  Mood.  C.  C.  170.  Obtaining  credit  on 
account  from  the  prisoner's  bankers,  by  drawing  a  bill  on  a  person  on  whom  be  has  a  right 
to  draw,  and  which  has  no  chance  of  being  paid,  and  delivering  it  to  them,  is  not  obtain- 
ing money  under  7  and  8  Gea  IV.,  though  the  bankers  in  consequence  pay  money  on  the 
prisoner's  account  to  other  people,  to  a  larger  extent  than  they  would  otherwise  have  done; 
R.  e.  Worrell,  1  Mood.  C.  C.  224. 

In  the  oases  which  have  occurred  in  this  country  the  same  rules  are  applied.  Thus,  where 
one  under  a  fictitious  name  delivered  to  a  person  to  sell  on  commission,  spurious  lottery 
tickets  purporting  to  be  signed  by  himself,  and  received  from  the  agent  the  proceeds  of  the 
sale;  Com.  e.  Wilgus,  4  Pick.  177;  where  a  keeper  of  an  intelligence  office,  by  falsely 
pretending  he  had  a  situation  in  view,  induced  the  prosecutor  to  pay  him  two  dollars  as  a 
premium ;  Com.  v.  Parker,  Thacber's  C.  C.  24 ;  where  the  defendant  falsely  pretended  to 
the  prosecutor  that  a  horse  he  was  about  to  sell  him  was  the  horse  **  Charley,"  whereas  he 
was  not  that  horse,  but  another  of  equal  wortli;  State  e.  Mills,  17  Maine  R.  211;  where 
a  |)erson  obtained  goods  under  the  false  pretence  that  he  lived  with  and  was  employed  by 
A.  B.,  who  sent  him  for  them ;  People  e.  Johnson,  12  Johns.  292 ;  Lambert  e.  People,  9 
Cow.  578;  where  the  defendant  represented  himself  to  be  in  a  successful  business  as  a 
merchant  in  Boston,  with  from  $9,000  to  $  10,000  over  and  above  all  his  debts,  and  to 
give  weight  to  this  assertion  represented  that  he  had  never  had  a  note  protested  in  his  life, 
and  had  then  no  endorsers;  where  in  one  count  the  pretence  was,  **that  he,  the  said  J. 
A.  B^  possessed  a  capital  of  $8,000,  that  the  said  $8,000  had  come  to  him  through  his 
wife,  it  being  her  estate,  and  that  a  part  of  it  had  already  come  into  his  possession,  a  part 
would  come  into  his  possession  in  the  month  then  next  ensuing,  and  that  for  the  remain- 
ing part  thereof  he  would  be  obliged  to  wait  for  a  short  time ;"  and  in  the  second  count, 
that  he,  the  said  J.  A.  B.,  *«  possessed  a  capital  of  $8,000,  which  said  98,000  had  come  to 
him  through  his  wife,  it  being  her  estate;"  and  in  a  third,  **that  he,  the  said  J.  A.  B^  was 
Uien  and  there  possessed  of  $8,000;"  where  the  defendant  pretended  to  the  prosecutor 
that  the  ^oods  to  be  purchased  were  ordered  for  a  hotel-keeper  in  Washington,  who  was 
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m  tnan  of  credit^  and  to  whom  they  were  to  be  immediately  forwarded;  Com.  v.  Spring,, 
cited  3  Pa.  L.  J.  8i^ ;  where  the  pretence  was,  that  the  defendant  owned  real  estate  in  Paa- 
syunk  Road  worth  $  7,000,  and  that  he  liad  personal  property  and  other  means  to  meet  his 
liabilitiesi,  and  that  he  was  in  good  credit  at  the  Philadelphia  Bank;  Com.  v.  M^'Crossin, 
3  Pa.  L.  J.  319 ;  where  the  indictment  charged  that  N.  represented  to  O.  that  he  possessed 
foar  valaable  negroes,  and  that  he  would  let  him  have  them  for  four  bills  of  exchange  on 
Philadelphia,  and  that  in  consequence  of  this  representation  the  bills  were  drawn  by  O., 
and  that  tliis  representation  was  made  knowingly  and  designedly  and  with  intent  to  cheat 
O.  of  his  drafls,  and  that  in  fact  N.  possessed  no  such  slaves  as  he  pretended  to  have;  State 
«•  Newell,  1  Mo.  R.  177;^in  all  these  cases,  there  was  held  to  be  the  false  representation 
of  an  existing  fact,  and  that  the  exigencies  of  the  statute  therefore  were  satisfied. 

(a)  An  indictment  averring  that  the  defendant  did  **  falsely  %xiA  felmiouBly  pretend,*'  &c., 
was  held  bad;  R.  e.  Walker,  6  C.  &.  P.  657.  In  those  states,  however,  as  in  New  York, 
where  the  offence  is  a  felony,  the  averment  is  of  course  essential. 

(6)  The  word  pretend  is  indispensable,  tliough  the  word  falsely,  according  to  the  En.> 
glish  practice,  R.  o.  Airey,  2  Cast  R.  31,  is  not  essential,  the  pretences  being  subsequently 
negatived.     It  is  much  safer  however  to  insert  it. 

(c)  The  pretence  need  not  be  to  the  party  from  whom  the  property  is  obtained ;  if  made 
to  his  agent,  who  communicates  it  to  the  principal,  it  is  sufficient;  Com.  o.  Call,  31  Pick. 
515;  Com.  v.  Harlcy,  7  Met.  463.  And  in  the  same  case,  it  was  held  that  an  indictment 
which  substantially  averred  that  the  false  pretences  were  practised  on  A.  B.,  and  his  mo- 
ney obtained  thereby  with  intent  to  defraud  Q.  D.,  was  good. 

Where  the  indictment  averred  the  pretences  to  have  been  made  to  a  firm,  it  is  sufficient 
to  show  that  they  were  made  to  one  of  the  firm;  Com.  v.  Mooare,  Thach.  C.  C.  410 ;  and, 
in  a  late  case,  the  Supreme  Court  of  Massachusetts  held,  that  a  false  pretence  made  use  of 
to  an  agent,  who  communicates  it  to  his  principal,  and  who  is  influenced  by  it  to  act,  is 
within  the  statute;  Com.  v.Call,  31  Pick.  515  ;  Com.  v.  Harley,  7  Met  403;  see  also  Com. 
V.  Bagly,  7  Pick.  279.  A  false  pretence  made  to  A.  in  B.^s  hearing,  by  which  money  is 
obtained  by  B.,  may  be  laid  aa  a  pretence  made  to  B.;  R.  «.  Dent,  1  C.  it  K.  249.  And  it 
is  said  tliat  money  paid  by  an  agent  is  rightfully  laid  as  money  paid  by  a  principal. 

The  money  of  a  benefit  society  whose  rules  were  not  enrolled,  was  kept  in  a  box,  of 
which  E.,  one  of  the  stewards,  and  two  others,  had  keys ;  tlie  defendant  on  the  false  pre- 
tence that  his  wife  was  dead,  which  pretence  he  made  to  the  clerk  of  the  society  in  the 
bearing  of  E.,  obtained  from  the  hands  of  E.,  out  of  the  box,  five  pounds.;  it  was  held,  that 
in  an  indictment  the  pretence  might  be  laid  as  made  to  E.,  and  the  money  as  the  property 
of  «*  E.  and  others,**  obUined  from  E. ;  ih. 

(<r)  It  is  not  necessary  to  describe  the  pretences  more  particularly  than  they  were  shown 
or  described  to  the  party  at  the  time^  and  in  consequence  of  which  he  was  imposed  on  ;  2 
East  P.  C.  c  18,  s.  13,  p.  837,  838.  It  is  sufficient  to  state  the  effect  of  the  pretence  cor* 
rectly ;  the  very  words  need  not  be  used ;  R.  f>.  Scott,  cited  in  Rex.  e.  Parker,  2  Mood.  C.  C 
K.  1 ;  7  C.  &  P.  835.  But  a  variance  between  the  indictment  and  the  evidence,  with  re> 
gard  to  the  effect  of  the  pretences,  will  be  fatal ;  thus,  where  the  indictment  stated  that  the 
defendant  pretended  he  had  paid  a  sum  of  money  into  the  Bank  of  England,  and  the  evi- 
dence showed  that  he  had  said,  generally,  that  the  money  had  been  paid  into  the  bank, 
Kllenborough  C.  J.,  held  the  variance  fatal;  R.  v.  Prestow,  1  Campb.  494. 

Bat  it  is  not  necessary  to  prove  the  whole  of  the  pretences  charged ;  proof  of  part,  and  that 
the  propel  ty  was  obtained  by  force  of  such  part,  is  enough  {  R.  «.  Hill,  R.  &.  R.  190;  R. 
V.  Ady,  7  C.  &  P.  140.  In  New  York  ft  has  been  held  that  where  one  or  more  of  the  pre* 
tcnces  are  proved  to  be  false,  it  is  sufficient,  jTer  «e,  to  constitute  the  offence  i;  the  accused  may 
be  convicted,  notwithstanding  that  the  other  pretences  in  the  indictment  are  not  proved;  such 
pretences  being  in  such  case,  regarded  as  surplusage;  see  People  v.  Stone,  9  Wend.  183; 
8tate  9.  Mills,  17  Maine  311.  The  same  rule  exists  in  the  analagous  cases  of  perjury  and 
blasphemy  ;  Ld.  Raym.  886;  3  Campb.  l3d-9;  Cro.  C.  C.  7th  ed.  663;  State  t.  Hascall, 
6  N.  Hamp.  358;  Coul  v.  Knceland,  30  Pick.  306  ;  Wh.  Q  L.  p.  164.    {See  next  note). 

An  indictment  stated  that  by  the  rules  of  a  benefit  society,  every  free  member  was  en- 
tilled  to  five  pounds  on  the  death  of  his  wife,  and  that  the  defendant  falsely  protended  that 
a  paper  which  he  produced  was  genuine,  and  contained  a  true  account  of  his  wife's  death 
and  bnriai,  and  that  he  further  falsely  pretended  that  he  was  entitled  to  five  pounds  from 
the  society,  by  virtue  of  their  rules,  in  consequence  of  the  deatli  of  his  wife;  by  means  of 
which  **  last  mentioned  false  pretence**  he  obtained  money ;  it  was  held  good ;  R.  v.  Dent, 
1  C.  &  K.  349. 

(e)  It  is  necessary  for  the  pleader  to  negative  specifically  all  the  false  pretences  relied 
on  to  sustain  the  indictment;  Tyler  e.  Sute,  3  Humph.  37  ;  R.  v.  Perott,  3  M.  &  S.  379. 
There  most  be  a  special  averment  that  the  pretences,  or  $ome  of  them,  are  false ;  and 
where  none  of  them  are  negatived,  the  case  will  be  reversed  on  error.  It  was  held,  in  one 
caWf  that  if  the  proof  was  adequate  as  to  the  offence,  though  only  coming  up  to  a  portion 
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nf  the  pretence  RTerrcd  in  tbe  indictment,  a  conviction  wasjrond ;  R.  e.  HUI,  R.  &•  R.  190. 
In  R.  V.  Perott,  the  question  was  thoroarhly  examined  by  Eilenborou^h  C.  J.,  and  it  was 
remarked  us  a  reason  for  tlie  rule  above  laid  down,  **  to  state  merely  the  whole  of  the  false 
pretence,  is  to  state  a  matter  generally  combined  of  some  truth  as  well  as  fidsehood.'*  Snch 
IS  the  law  in  New  York;  People  v.  Stone,  9  Wend.  182;  People  e.  Haynes,  11  Wend.  563. 
Bat  it  would  seem  to  be  safer  to  negative  each  pretence  specifically  in  the  indictment ;  it 
being  plain  that  if  only  one  of  the  assignments  is  well  laid  and  is  proved  on  trial  to  have 
been  the  moving  cause  of  the  transfer  of  property  from  the  prosecutor  to  the  defendant,  the 
rest  may  be  disregarded.  It  is  difficult  to  say  how  a  court,  on  demurrer  or  motion  in  arrest 
of  judgment,  can  go  behind  the  indictment  and  say  that  the  particular  assignment,  though 
one  among  many,  which  the  pleader  has  omitted  to  negative,  was  not  the  operative  motion 
on  the  prosecutor^s  mind.  In  a  case,  however,  where  one  portion  of  the  assignment  of 
fraud  must  necessarily,  from  its  structure,  be  true,  e.  g.  where  the  defendant  pretends  that 
beii»g  the  servant  of  A.  B.,  he  was  employed  by  him  to  convey  goods  to  the  defendant,  for 
the  carrying  of  which,  porterage  is  charged,  and  where  the  fiict  is  that  the  defendant  is 
the  servant  of  A.  B.,  but  was  not  employed  by  him  to  carry  the  goods  in  question,  it  is  of 
course  only  necessary  to  negative  what  is  in  fiict  the  false  pretence  used. 

(/)  It  IS  always  prudent  to  allege  a  scienter,  and  it  is  necessary  so  to  do,  unless  the 
pretences  stated  ure  of  such  a  nature  as  to  exclude  the  possible  hypothesis  of  the  defendant 
not  knowing  of  their  falsity ;  R.  v,  Phil  potts,  1  C.  dc  K.  112 ;  see  also  Com,  v.  Speer,  3 
Va.  Cases  65 ;  see  ante,  p.  223.  A  contrary  opinion,  it  is  true,  is  expressed  by  Judge  Par- 
sons, in  Com.  o.  Blurnenthul,  Philadelphia,  1846,  to  a  manuscript  copy  of  which  I  have 
had  the  opportunity  to  refer. 

**  But  it  has  been  further  contended  that  an  indictment  for  this  offence  should  always 
aver  the  aeieMer,  that  the  accused  made  the  representations  charged  in  the  bill  knowing 
them  to  be  false,  for  non  eon$taL,  but  that  in  a  case  like  the  present,  where  a  defendant  is 
charged  with  having  made  a  representation  as  to  his  means,  solvency  and  ability  to  pay, 
he  might  not  have  known  of  the  true  condition  of  his  affairs,  and  if  such  was  the  case,  he 
would  be  guilty  of  no  offence.  It  seems  to  mc,  however,  there  might  be  two  answers  given 
to  this  argument,  without  resorting  to  authority.  In  the  first  place  there  is  nothing  said 
of  the  scienter  i$  the  statute,  unless  we  take  it  from  the  words  *  intent*  and  '  designedly,* 
and  we  have  already  given  an  understanding  of  them.  And  in  the  second  place,  where 
the  charge  on  the  record  is,  that  the  intention  was  to  cheat  and  defraud,  the  fact  that  the  * 
accused  made  a  statement  of  his  means  and  ability,  which  he  honestly  believed  was  true, 
but  in  fact  was  mistaken,  it  would  be  matter  of  proof  by  him  to  rebut  the  assertion  upon 
the  record  tliat  his  intention  was  to  cheat,  and  the  further  averment  that  the  represcnta- 
tion  was  false. 

**To  sustain  his  position  the  learned  counsel  has  cited  a  number  of  respectable  English 
authorities  where  it  was  ruled  that  in  consequence  of  the  $cienter  not  being  averred  in  the 
bill,  the  indictment  was  held  bad.  But  I  think  on  an  examination  of  the  forms  of  most  of 
Uie  English  pleaders  as  ?iven  in  the  elementary  writers,  and  the  decisions  on  this  point,  the 
scienter  has  been  required  to  be  averred  onl^,  where  the  statute  under  which  the  party  was 
indicted  contained  that  as  one  of  its  provisions,  or  where  from  the  character  of  the  oficnce 
it  was  necessary  to  state  in  the  indictment  the  material  facts  and  circumstances  which  the 
public  prosecutor  was  bound  to  prove,  in  order  to  make  the  act  criminal. 

**  The  first  section  of  the  act  of  the  30  Geo.  11.  e.  26,  is  in  these  words :  *  That  all  persons 
who  knavfingly  and  designedly  by  false  pretence  or  pretences,  shall  obtain  from  any  person 
or  persons  money,  goods,  wares  and  merchandise,  with  intent  to  cheat  and  defraud  any 
person  or  persons  of  the  same,*  &,c.  It  will  be  found  by  a  reference  to  the  forms  riven  by 
xMr.  Chitty,  of  indictments  under  this  statute,  tlie  scienter  is  averred.  The  fifty 4hird  sec- 
tion of  the  7  and  8  Geo.  IV.  c.29,  is  as  follows:  *  If  any  person  shall  by  any  fiiise  pretence 
obtain  from  any  other  person  any  chattels,  money  or  valuable  security  with  intent  to  cheat 
or  defraud  any  person  of  tbe  same,*  Slc  Now  I  observe  that  in  iAdictmcnts  under  this 
statute,  the  scienter  is  not  always  averred,  and  does  not  seem  to  be,  except  in  those  cases 
where  from  the  facts  in  the  case,  it  was  material  in  order  to  constitute  the  offence,  and 
when  without  an  averment,  that  the  accused  knew  of  the  falsity  of  the  means  alleged  to 
have  been  used,  there  would  have  been  no  crime ;  and  such  I  am  certain  was  the  case  of 
the  Queen  v,  Wickham,  10  A.  dc  E.  38,  where  the  offence  charged  was  in  relation  to  a  pro- 
missory note,  and  the  representtftions  made  about  the  same,  when  it  was  material  to  aver 
and  prove  that  tbe  prisoner  knew  that  the  note  for  twenty-one  pounds  was  not  a  good  and 
valuable  security.  And  not  unlike  it  is  the  case  of  the  Queen  e.  Henderson,  1 C.  &  M. 
330,  where  it  was  also,  from  the  nature  of  the  offence  charged,  material  to  show  that  the 
prisoner  knew  that  the  allegation  was  false,  for,  from  the  nature  of  the  assertion  set  forth, 
the  legitimate  inference  was  that  it  was  true. 

"  But  in  the  case  before  us  the  averment  of  the  false  statement  is  one  alleged  to  have  been 
made  with  regard  to  the  prisoner's  own  aff«irS|  where  from  the  nature  of  Uie  assertion,  the 
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Form  used  in  Massachusetts. 

That  A.  B.y  &c^  on,  &lc.,  at,  &c.y  being  a  person  of  an  evil  dispo- 
sition, and  devising  and  intending  by  unlawful  ways  and  means  to 
obtain  and  get  into  his  hands  and  possession  the  goods,  merchandise, 
chattels  and  effects  of  the  honest  and  good  citizens  of  this  common- 
wealth, and  with  intent  to  cheat  and  defraud  C.  D.,  &c.,  did  then  and 
there  unlawfully,  knowingly  and  designedly,  falsely  pretend  and  re- 
present to  said  C.  D.,  {stating  pretences)]  and  the  said  C.  D.  then  and 

inference  is  inevitable  that  he  knew  whether  what  he  was  stating  was  true  or  fiilse,  and  on 
proof  of  its  ialsity,  bis  gmii  migrht  be  leg^itimately  inferred,  unless  by  counterrailing  testi- 
mony, he  can  show  that  he  was  innocently  mistaken  in  the  representations  he  made.  There- 
fore  it  is  not  a  material  fact  which  the  prosecution  are  bound  to  state  in  the  indictment,  or 
prove  on  the  trial,  in  order  to  brin|r  the  case  within  the  act  of  1843.  If  the  accused  could 
show  to  the  satisfaction  of  a  jury,  that  he  did  not  know  that  his  asseveration  of  facts  re- 
latiogr  to  his  condition,  was  untrue,  it  perhaps  it  might  avail  him  as  a  defence  to  the  alle- 
gation  in  the  bill,  of  an  intention  to  cheat  and  defraud,  for  that  is  the  essence  of  the  charge. 

**The  second  cause  assigned  for  the  demurrer,  is,  that  the  offence  set  forth  in  the  bill  is 
not  a  crime  under  the  laws  of  this  state.  In  my  opinion  this  case  comes  within  the 
principles  laid  down  bv  this  court  in  Com.  o.  Poulson,  6  L.  J.  272,  and  that  case 
must  be  considered  the  law  in  this  county,  until  it  is  reversed  by  a  higher  tribunal. 

**  The  indictment  charges  that  the  prisoner  did  falsely  pretend  that  he  and  his  brother 
Alexander,  trading  as  Blumenthal  and  Brother,  were  then  doing  an  excellent  and  profitable 
btisineas  at  Norfolk,  Virginia,  and  tliat  they  were  perfectly  solvent  and  prosperous.  Now  when 
we  have  it  admitted  upon  the  record  that  this  representation  was  made  *  devising  and  in- 
tending* to  cheat  and  defraud  the  prosecutors  out  of  their  property,  that  tlie  whole  was  false 
and  untrue,  that  by  colour  and  means  of  said  false  pretence,  they  obtained  the  goods  men- 
tioned in  the  bill,  with  an  intent  to  cheat  and  defraud  the  prosecutors  and  to  their  damage, 
it  seems  to  me  that  it  is  a  pretence  within  the  meaning  of  the  statute,  and  to  hold  any  dif- 
ferent rule  would  tend  to  increase  the  frauds  against  which  the  act  intended  to  guard. 
When  we  are  told  by  the  Supreme  Court,  *  It  is  certain  that  a  fraudalent  misrepresenta- 
tion  of  a  party's  means  and  resources  is  within  the  English  statutes,  and,  a /ortiort,  within 
our  own,'  it  seems  to  me  such  a  false  statement  is  a  crime,  when  made  with  an  intention 
to  cheat  and  defraud  a  party  out  of  his  goods. 

*^  I  have,  afler  mature  reflection,  seen  no  reason  for  retaining  the  rule  laid  down  in  the 
ease  of  Poulson ;  that  opinion  was  formed  after  a  thoroagh  examination  of  the  law,  and  was 
the  determination  of  the  whole  court,  and  one  by  which  we  are  all  bound  until  reversed  ; 
nor  shall  I  attempt  in  any  case  to  avoid  giving  full  effect  to  the  law  as  therein  settled. 
As  I  view  the  present  record  there  can  be  no  doubt  that  this  court  would  be  justified  in 
pronouncing  sentence  upon  the  prisoner.  He  is  fully  apprised  of  all  he  has  to  answer, 
and  afUr  admitting  all  which  is  suted  to  be  true,  there  can  be  no  question  but  that  such 
acts  are  a  violation  of  the  law.  Henee  judgment  must  be  entered  in  favour  of  the  common- 
wealth on  the  demurrer,  unless  it  is  withdrawn." 

This  is  all  very  vigorous  and  true,  and  though,  as  before  mentioned,  it  is  prudent  to  in- 
sert the  acienUr  in  all  cases,  it  can  hardly  be  held  necessary  in  instances  in  which,  like 
that  just  noticed,  the  defendant  must  necessarily  have  been  conscious  of  the  felsity  of  his 
own  statement 

ig)  To  omit  to  aver  that  it  was  by  means  of  the  pretences  as  laid  that  the  property  was 
obtained,  is  faUl;  R.  o.  Airey,  2  East  30. 

CA)  The  **  obtaining  *'  must  be  alleged  in  name ;  State  v.  Bacon,?  Verm.  219. 

(i)  It  is  necessary  that  the  property  obtained  should  be  described  with  the  same  accu- 
racy  as  in  larceny.  Where  a  signature  to  a  note  has  been  obtained  by  false  pretences, 
and  the  party  defrauded  has  been  obliged  to  pay  the  note,  it  is  enough  to  charge  the  sum 
paid  to  have  been  obtained,  &^  without  setting  forth  the  obtaining  of  the  signature;  Peo- 
ple o.  Herrick,  13  Wend.  87. 

{j)  The  indictment  must  state  the  goods  to  be  the  property  of  some  person  named,  and 
where  no  owner  is  laid  the  indictment  will  be  quashed;  R.  v.  Parker,  o  A  &  E.  292;  R. 
V  Norton,  8  C.  &  P.  196;  State  «.  Lathrop,  15  Verm.  R.  279;  R.  v.  Martin,  8  A.  &  E. 
4ai;3N.&P..472. 

(k)  This  is  essential  under  tlie  statutes. 

(/)  It  is  n«4  necessary,  as  it  has  been  laid  down  in  New  Tork  and  Massachusetts,  to 
mver  damage  to  the  prosecutor;  People  v.  Genung,  11  Wend.  Id;  Com.  e.  Wilgus,  4  PiciL. 
177. 
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there  believing  the  said  false  pretences  and  representations,  so  made 
as  aforesaid  by  the  said  A.  B.,  and  being  deceived  thereby  was  in- 
duced, by  reason  of  the  false  pretences  and  representations  so  made 
as  aforesaid,  to  deliver,  and  did  then  and  there  deliver  to  the  said  A. 
B.,  {stating  goods)^  of  the  proper  goods,  merchandise,  chattels  and 
efiects  of  said  C.  D.,  and  the  said  A.  B.  did  then  and  there  receive 
and  obtain  the  said  goods,  merchandise,  chattels  and  effects  of  the 
said  C.  D.,  by  means  of  the  false  pretences  and  representations  afore- 
said, and  with  intent  to  cheat  and  defraud  the  said  C.  D.  of  the  same 
goods  and  merchandise,  chattels  and  effects ;  whereas  in  trulh  and  in 
fact  {negativing  the  pretences)',  and  so  the  jurors  aforesaid  upon 
their  oaths  aforesaid,  do  say  that  the  said  A.  B.,  by  means  of  the 
false  pretences  aforesaid,  on,  &c.,  at,  &c.,  unlawfully,  knowingly  and 
designedly  did  receive  and  obtain  from  said  C.  D.,  the  said  goods, 
merchandise,  chattels  and  effects  of  the  proper  goods,  merchandise, 
chattels  and  effects  of  the  said  C.  D.,  with  intent  to  defraud  C.  D.  of 
the  same,  against,  &c.     (Conclude  as  in  book  1,  chap,  3). 

Same  in  New  York. 

That  A.  B.,  &c.,  on,  <tc.,  at,  &c.,  being  a  person  of  an  evil  dispo- 
sition, ill-name  and  fame  and  of  dishonest  conversation,  and  devising 
and  intending,  by  unlawful  ways  and  means,  to  obtain  and  get  into 
his  hands  and  possession  the  moneys,  valuable  things,  goods,  chat- 
tels, personal  property  and  effects  of  the  honest  and  good  people  of 
the  State  of  New  York,  to  maintain  his  idle  and  profligate  course 
of  life,  on,  &c.,  at,  &c.,  with  intent  feloniously  to  cheat  and  defraud 
one  C.  D.,  did  then  and  there  feloniously,  unlawfully,  knowingly  and 
designedly,  falsely  pretend  and  represent  to  the  said  C.  D.,  that 
(stating  the  pretences),  and  the  said  C.  D.  then  and  there  believing 
the  said  false  pretences  and  representations  so  made  as  aforesaid,  by 
the  said  A.  B.,  and  being  deceived  thereby,  was  induced,  by  reason 
of  the  false  pretences  and  representations  so  made  as  aforesaid,  to 
deliver,  and  did  then  and  there  deliver  to  the  said  A.  B.,  {stating 
goods),  of  the  proper  moneys,  valuable  things,  goods,  chattels,  per- 
sonal property  and  effects  of  the  said  C.  D.,  and  the  said  A.  B.  did 
then  and  there  designedly  receive  and  obtain  the  said.  Sac.,  of  the 
said  C.  D.,  of  the  proper  moneys,  valuable  things,  goods,  chattels, 
personal  property  and  effects  of  the  said  C.  D.;  by  means  of  the  false 
pretences  and  representations  aforesaid,  and  with  intent  feloniously 
to  cheat  and  defraud  the  said  C.  D.  of  the  said,  &c.,  whereas  in  truth 
and  in  fact  the  said  (negativing  pretences);  and  whereas  in  fact  and 
in  truth  the  pretences  and  representations,  &c.,  so  made  as  afoi*esaid, 
by  the  said  A.  B.  to  the  said  C.  D.,  was  and  were  in  all  respects 
utterly  false  and  untrue,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  ward,  city  and  county  aforesaid;  and  whereas  in  fact  and  in 
truth  the  said  A.  B.  well  knew  the  said  pretences  and  representations 
so  by  him  made  as  aforesaid  to  the  said  C.  D.,  to  be  utterly  false  and 
untrue  at  the  time  of  making  the  same. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  A.  B.,  by  means  of  the  ialse  pretences  aforesaid,  on  the  day* 
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and  year  last  aforesaid,  at  the  ward,  city  and  county  aforesaid,  felo- 
niously, unlawfully,  falsely,  knowingly  and  designedly  did  receive 
and  obtain  from  the  said  C.  D.,  of  the  proper  moneys,  valuable  things, 
goods,  chattels,  personal  property  and  effects  of  the  said  C.  D.,  with 
intent  feloniously  to  cheat  and  defraud  C.  D.  of  the  same,  against, 
&C.     {Conclude  as  in  book  1,  chap.  3). 

Pretence  ilioL  defendant  was  agent  of  a  lottery^  6fc,{m) 

That  A.  W.  W.,  &c.,  on,  &c.,  at,  &c.,  being  a  wicked  and  evil  dis- 
posed person,  and  a  common  cheat,  and  contriving  and  intending 
fraudulently  and  deceitfully  to  cheat  and  defraud  one  E.  H.  of  his 
moneys  and  property,  on,  &c.,  falsely  and  fraudulently  did  know- 
ingly and  designedly  pretend  to  the  said  E.  H.,  that  his  name  wits  H. 
C,  that  he  was  m  agent  for  the  managers  of  a  certain  lottery,  called 
The  Maryland  Grand  State  Lottery,  and  that  he  had  a  number  of 
quarters  of  tickets  in  said  lottery,  and  then  and  there  exhibited  a  great 
number  of  quarters  of  tickets  in  said  lottery,  signed  H.  C,  with  the 
numbers  of  the  original  tickets  in  said  lottery  written  therein,  and 
then  and  there  falsely  and  fraudulently  did  knowingly  and  designedly 
pretend  that  the  said  quarters  of  tickets  were  true  and  genuine,  and 
that  he  had  the  original  tickets  corresponding  with  the  numbers  of 
the  said  quarters  of  tickets  then  deposited  in  a  bank  in  Boston, 
whereas  in  truth  and  in  fact,  his  true  name  was  A.  W.  W.,  and  not 
H.  C,  as  he  falsely  pretended,  and  in  truth  and  in  fact  he  was  not, 
and  never  was  an  agent  for  the  managers  of  the  lottery  called  The 
Maryland  Grand  State  Lottery,  and  the  said  quarters  of  tickets  so  ex- 
hibited by  the  said  A,  W.  W.  were  not  genuine  parts  of  original 
tickets  in  said  lottery,  but  were  spurious  and  fabricated  for  the  sole 
purpose  to  deceive,  defraud  and  injure,  and  he  had  not  and  never  had 
in  his  possession,  nor  deposited  in  any  bank  the  original  and  genuine 
tickets  corresponding  to  the  numbers  of  said  quarters  of  tickets  so  exhi- 
bited to  the  said  E.  H.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  W.  W.,  on  the  day  and  year  last 
aforesaid,  at  said  Cambridge,  in  the  county  aforesaid,  by  the  false 
tokens  and  pretences  aforesaid,  falsely  and  fraudulently  did  knowing- 
ly and  designedly  obtain  and  get  into  his  possession  from  the  said  E. 
H.  fifteen  dollars,  of  the  moneys  and  property  of  the  said  E.  H.,  with 
the  intent  him  the  said  E.  H.  then  and  there  to  cheat  and  defraud  of 
the  same,  to  the  great  damage  of  the  said  E.  H.,  in  evil  example  to 
others  in  like  case  to  offend,  against,  &c.,  and  contrary,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Pretence  that  defendant  toas  Mr.  H,  who  had  cured  Mrs.  C.  at  t/ie 
Oxford  Infirmary^  whereby  he  induced  the  prosecutor  to  buy  a  bottle 
of  ointment^  i^^  far  which  he  received  a  sovereign,  giving  1 5s.  in 
change.{n) 

That  A.  B.;  Suc.y  on,  Sac.,  at,  &c.,  did  unlawfully  and  falsely  pre- 

(m)  9ee  Com.  v.  Wilgms  4  Pick.  177,  where  this  count  wa«i  held  grood. 
in)  R.  V.  Bloomficld,  1  C.  Sl  M.  537.    The  defendtint  wu  couvicted  before  CrcswcU  J., 
at  Uu)  ■eMioitf,  and  Bcntenco  passed ;  see  ante,  p.  240. 

21* 
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tend  to  one  C,  the  wife  of  6.  P.,  that  he,  the  said  D.  B.  was  M.  H., 
and  that  he  was  the  same  person  that  had  cured  Mrs.  C.  at  the  Ox- 
ford Infirmary;  by  means  of  which  said  false  pretence,  he  the  said  D. 
B.  did  then  and  there  obtain  from  the  said  G.  P.,  the  husband  of  the 
said  C.  P.,  one  piece  of  the  current  gold  coin  of  this  realm  called  a 
sovereign,  of  the  moneys,  goods  and  chattels  of  the  said  G.  P.,  with 
intent  then  and  there  to  cheat  and  defraud  him  the  said  G.  P.  of  the 
sum  of  five  shillings,  parcel  of  the  value  of  the  said  last  mentioned 
piece  of  the  current  gold  coin,  whereas  in  truth  and  in  fact,  &c.  (ne- 
gativing  the  false  pretencesy  and  proceeding  as  in  general  frame). 

Against  a  member  of  a  benefit  club  or  society,  for  obtaining  money  6c- 
longivg  to  the  rest  of  the  members  under  false  pretences.{o) 

That  on,  &c.,  at,  &c.,  certain  persons  united  together  and  formed 
themselves  into  a  certain  lawful  and  beneficial  club  or  society,  called, 
&c.  {as  the  name  may  be)j  under  certain  printed  articles,  rules, 
orders  or  regulations,  made  for  the  good  order  and  government  of  the 
said  club  or  society,  (which  said  articles,  rules,  &c.,  were  afterwards, 
to  wit,  at  the  General  Quarter  Sessions  of  the  Peace,  holden  at  iu 
the  county  of  aforesaid,  duly  exhibited,  confirmed  and  filed,  accord- 
ing to  the  statute  in  such  case  made  and  provided),  and  then  and 
there,  and  on  divers  other  days  and  times,  between  that  day  and  the 
third  of  May,  in  the  twenty-ninth  year,  &c.,  contributed  and  paid 
divers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  one  hundred  pounds  and  upwards,  of 
lawful  money  into  the  said  club  or  society,  and  deposited  the  same  in 
a  certain  box,  left  in  the  dwelling  house  of  one  T.  R.  at  E.  aforesaid, 
commonly  called  or  known  by  the  name  or  sign  of,  &c.,  {as  it  may 
be)f  and  there  kept  for  the  use,  benefit  and  advantage  of  the  members 
of  the  said  club  or  society  at  the  time  being.  And  the  jurors,  &c.,  do 
further  present,  that  in  and  by  a  certain  article  of  the  said  rules  and 
orders  of  the  said  club  or  society,  it  is  declared,  ordered  and  agreed 
that,  &c.,  {here  recite  the  article  relating  to  the  payment  of  money j 
towards  the  funerals  of  the  members'  wives).  And  the  jurors,  &c., 
that  on  the  same  day  and  year  last  aforesaid,  at,  &c.,  aforesaid,  one 
L.  P.,  late  of,  &c.,  one  A.  B.  and  one  C.  D.,  &c.,  {here  insert  the 
rest  of  the  members'  names  which  appear  by  the  club  book  to  be 
existing  at  this  time)j  were  members  of  the  said  club  or  society, 
contributing  and  paying  money  into  and  for  the  use  of  the  said  club 
or  society,  that  is  to  say,  for  the  general  benefit  and  advantage  of  all 
members  thereof,  at  the  said  house  of  the  said  T.  R.,  for  the  purpose, 
amongst  other  things,  mentioned,  declared  and  contained  in  the  said 
article  above  mentioned  and  set  forth.  And  the  jurors,  &c.,  do  fur- 
ther present,  that  on,  &c.,  last  aforesaid,  at,  &c.,  aforesaid,  a  large 
sum  of  money,  to  wit,  the  sum  of  one  hundred  pounds,  {this  need  not 
be  the  exact  sum,  let  it  be  something  under  the  sum  contained  in 
the  box  at  this  time),  of  like  lawful  money,  was  and  remained  in  the 
said  box,  kept  for  the  purpose  in  that  behalf  aforesaid,  in  the  said 

(o)  Dickinion*s  Q.  S.  6lh  c4,  336. 
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house  of  the  said  T.  R.,  there  before  then  deposited  therein,  by  and 
for  and  on  behalf  of  all  the  members  of  the  said  club  or  society.  And 
the  jurors,  &c.»  do  further  present,  that  by  the  assent  and  concurrence 
of  ail  the  members  of  the  said  club  or  society,  it  had  been  usual  and 
customary  during  all  the  time  aforesaid,  (except  the  nights  on  which 
the  said  club  or  society  had  been  there  holden),  for  the  members  of 
the  society,  having  a  right  or  occasion  to  withdraw,  or  receive  any 
money  to  which  they  had  been  entitled  by  the  articles,  rules  and 
orders  of  the  said  club  or  society,  from  and  out  of  the  said  box,  to 
apply  to  the  said  T.  R.  for  the  payment  of  the  same,  upon  condition 
that  he  the  said  T.  R.  should  be  repaid  the  same  from  and  out  of 
such  money  contained  in  the  said  box,  for  the  purpose  in  that  behalf 
aforesaid,  on  some  subsequent  night  on  which  the  said  club  or  society 
should  be  holden  at  the  said  house  of  him  the  said  T.  R.,  at  E.,  afore- 
said. And  the  jurors,  &c.,  that  the  said  L.  P.,  so  being  such  member 
as  aforesaid,  and  well  knowing  all  and  singular  the  premises  afore- 
said, on,  &c.,  at,  &c.,  aforesaid,  unlawfully,  knowingly  and  design- 
edly did  falsely  pretend  to  the  said  T.  R.  that  the  wife  of  him  the 
said  L.  P.  was  then  dead,  and  that  he  the  said  L.  P.  then  wanted 
thirty  shillings  to  bury  his  said  wife,  by  means  of  which  said  false 
pretences  he  the  said  L.  P.  then  and  there  unlawfully,  knowingly 
and  designedly  did  obtain  of  and  from  the  said  T.  R.  the  said  sum  of 
thirty  shillings,  with  intent  then  and  there  to  cheat  and  defraud  the 
said  A.  B.,  C.  D.,  &c.,  {the  other  members  of  the  club),  of  the  same, 
whereas  in  truth  and  in  fact,  the  wife  of  him  the  said  L.  P.  was  not 
dead  at  the  said  time  he  so  made  the  false  pretences  to  the  said  T.  R. 
as  aforesaid ;  and  whereas,  in  truth  and  in  fact,  he  the  said  L.  P.,  at 
the  time  of  the  false  pretences,  did  not  want  the  said  sum  of  thirty 
shillings,  or  any  sum  of  money  whatsoever  for  the  purpose  of  burying 
his  wife,  or  any  person  whatsoever,  having  then  lately  then  been  the 
wife  of  him  the  said  L.  P.,  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Another  form  for  same^  coupled  with  a  production  to  the  society  of  a 
false  certificate  of  burial.    First  count    {In  substance).{p) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  falsely  pretend  to 
F.  E.,  that  the  wife  of  him  the  said  R.  D.,  was  then  dead.  By  means  of 
which  he  obtained  from  the  said  F.  E.  silver  coin  to  the  amount  of  three 
pounds  fifteen  shillings,  of  the  moneys  of  the  said  F.  E.,  with  intent 
to  defraud  F.  E.,  whereas  in  truth  and  in  fact  the  said  wife  of  the 


(p)  R.  V.  Dent,  1  C.  &  K.  249.  After  a  conviction  on  this  indictment,  a  motion  for 
arrest  of  judg'ment  was  refused.  It  appeared  that  the  money  of  a  benefit  society,  whose 
rales  were  not  enrolled,  was  kept  in  a  box,  of  which  E.  one  of  the  stewards  and  two  others 
bad  keys.  The  defendant,  on  the  false  pretence  that  his  wife  was  dead,  which  pretence 
he  made  to  the  clerk  of  the  society  in  the  hearing  of  E.,  obtained  from  the  hands  of  E.  out 
of  the  box,  £5.  It  was  held,  that  in  an  indictment  the  pretence  might  be  laid  as  made  to 
£.,  and  the  money,  the  property  of  "  E.  and  others,**  obtained  from  E.  The  first  count 
describes  the  wife  of  the  defendant,  and  the  third  count  mentions  "the  said  wife"  of  the 
defendant  It  was  ruled,  that  the  tiiird  count  8u£ciciUly  referred  to  the  person  mentioned 
as  bis  wife  in  the  first  count 
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said  R.  D.  was  not  then  dead,  as  he  the  said  R.  D.  then  well  knew,  &c. 

( The  second  count  was  similar^  only  adding  all  through  it  the 
words  **and  others,"  after  the  name  of  F.  E,) 

Third  count    (In  full). 

That  before  and  at  the  time  of  the  committing  of  the  offence  in  this 
count  mentioned,  to  wit,  &c.,  there  was  a  certain  friendly  society 
commonly  called  <<  The  George  and  Dragon  Friendly  Society,"  and 
that  the  said  R,  D.  was  then  and  there  a  free  member  of  the  said  so- 
ciety, and  that  by  the  rules  of  the  said  society  it  was  amongst  other 
things  provided,  that  when  any  free  member's  wife  dies,  such  member 
shall  be  allowed  five  pounds  out  of  the  society's  stock,  to  wit,  at,  &c. 

That  before  and  at  the  time  of  the  committing  the  olSence  in  this 
count  mentioned,  to  wit,  &c.,  the  said  F.  E.  was  one  of  the  stewards 
of  the  said  society. 

That  the  said  R.  D.  being  such  member  of  the  said  society  as  afore- 
said, <$LC.,  on,  &;c.,  at,  &c.,  did  produce  to  the  said  F.  E.,  so  being 
such  steward  as  aforesaid,  a  certain  paper  writing  directed  to  one 
G.  H.  S.  G.,  near  Bristol,  paid;  and  which  said  paper  writing  then 
was  in  the  words  and  figures  following,  that  is  to  say : 

«  London,  November  the  8th,  1843. 

«  Sir — I  received  your  letter  this  morning,  and  was  sorry  to  state 
that  we  did  not  send  the  particulars  to  you  in  the  last  letter  we  sent. 
She  (meaning  the  said  wife  of  the  said  R.  D.),  died  October  18th,  and 
was  buried  on  Monday  23d,  at  the  Baptis  (meaning  Baptist),  Chap- 
pell,  in  New  Pye  Street,  Westminster,  London,  I  hope  this  will  find 
you  in  perfect  health,  as  it  leaves  us  all  at  present.  So  I  conclude, 
with  kind  love  to  you  and  all  her  inquiring  friends.  Please  to  deliver 
this  to  Mr.  R.  D. 

«  This  is  to  certify,  that  L,  T.  H.  N.,  atended  (meaning  attended), 
the  funeral  of  M.  D.,  on  the  23d  day  of  October,  being  the  minister 
of  the  Baptist  Chappell,  in  New  Pie  Street,  Westminster,  London." 

That  the  said  R.  D.,  so  being  such  free  member  of  the  society  as 
aforesaid,  then  and  there  unlawfully,  knowingly  and  designedly,  did 
falsely  pretend  to  the  said  F.  E.,  so  being  such  steward  of  the  said 
society  as  aforesaid,  that  the  said  paper  writing  was  a  true,  correct 
and  genuine  paper  writing,  and  that  the  same  contained  a  true»  cor- 
rect and  genuine  account  of  the  death  of  the  said  wife  of  the  said  R. 
D.,  and  of  her  burial  at  the  Baptist  chapel,  in  New  Pye  Street,  West- 
minster, London ;  and  that  the  said  R.  D.,  so  being  such  free  member 
as  aforesaid,  did  then  and  there  further  unlawfully,  knowingly  and 
designedly,  falsely  pretend  to  the  said  F.  E.,  so  being  such  steward 
of  the  said  society  as  aforesaid,  that  the  said  wife  of  the  said  R.  D. 
was  then  dead,  and  that  he  the  said  R.  D.,  as  such  free  member  as 
aforesaid,  was  then  and  there  entitled  to  receive  from  the  stewards  of 
the  said  society  the  sum  of  five  pounds,  under  and  by  virtue  of  the  rules 
of  said  society,  in  consequence  of  the  death  of  his  said  wife.  By  means 
of  which  said  last  mentioned  false  pretence,  the  said  R.  D.  did  then  and 
there  unlawfully  obtain  from  the  said  F.  E.  two  pieces  of  the  current 
silver  coin  of  this  realm,  called  crowns  {describing  silver  and  copper 
coins  to  the  amount  q/* three  pounds  fifteen  shillings),  of  the  moneys 
of  the  said  F.  E.  and  others,  with  intent  then  and  there  to  cheat  and  de- 
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fraud  the  said  F.  E.  and  others  of  the  same ;  whereas  in  truth  and  in 
fact,  the  said  paper  writing  was  not  a  true,  correct  or  genuine  paper 
writing ;  and  whereas  in  truth  and  in  fact,  the  said  paper  did  not  con- 
tain a  true,  correct  or  genuine  account  of  the  death  of  the  said  wife  of 
the  said  R.  D.,  or  of  her  burial  at  the  Baptist  chapel,  New  Pye  Street, 
Westminster,  London;  and  whereas  in  truth  and  in  fact,  the  said  wife 
of  the  said  R.  D.  was  not  then  dead ;  and  whereas  in  truth  and  in 
fact,  the  said  R.  D.,  as  such  free  member  as  aforesaid,  was  not  then 
entitled  to  receive  from  the  stewards  of  the  said  society  the  sum  of 
five  pounds,  or  to  any  other  sum  whatever,  under  and  by  virtue  of 
the  said  rules  of  the  said  society,  in  consequence  of  the  death  of  his 
said  wife. 

That  the  said  R.  D.  well  knew,  at  the  time  when  he  did  so  falsely 
pretend  as  last  aforesaid,  that  each  and  every  of  the  said  pretence 
were  false,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
against,  &c.y  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Pretence  that  a  broken  bank  note  was  good\q) 

That  J.  S.,  &c.,  on,  &c.,  at,  &c.,  being  a  person  of  evil  disposition, 
and  contriving  and  intending  unlawfully,  fraudulently  and  deceitfully 
to  cheat  and  defraud  one  H.  S.  G.,  an  honest  and  worthy  citizen  of 
the  commonwealth,  on,  &c.,  did  falsely,  knowingly,  unlawfully  and 
designedly  pretend  to  the  said  H.  S.  G.,  that  a  certain  note,  partly 
written  and  partly  printed,  which  he  the  said  J.  S.  then  and  there 
produced  and  delivered  to  the  said  H.  S.  G.,  and  which  said  note  was 
and  is  as  follows,  that  is  to  say,  {here  set  out  note),  was  a  good  and 
valuable  promissory  note  for  the  payment  of  money,  called  a  bank 
note,  issued  by  the  Commercial  Bank  of  Millington,  and  that  the  said 
Commercial  Bank  of  Millington  was  a  good  and  solvent  bank ;  by 
means  of  which  said  false  pretences  the  said  J.  S.  did  then  and  there 
unlawfully  obtain  from  the  said  H.  S.  G.  one  rifle  of  the  value  of  nine 
dollars,  lawful  money,  of  the  property  of  him  the  said  H.  S.  G.,  and 
one  dollar  lawful  money  of  the  moneys  of  him  the  said  H.  S.  G.,  with 
intent  to  cheat  and  defraud  him,  the  said  H.  S.  G.,  of  the  same. 
Whereas  in  truth  and  in  fact,  the  said  promissory  note  for  the  pay- 
ment of  money,  called  a  bank  note,  issued  by  the  Commercial  Bank 
of  Millington,  was  not  a  good  and  valuable  promissory  note  for  the 
payment  of  qioney,  and  was  of  no  value  whatever.  And  whereas 
in  truth  and  in  fact,  the  said  Commercial  Bank  of  Millington  was  not 
a  good  and  solvent  bank,  which  he  the  said  J.  S.  then  and  there  at 
the  time  of  the  false  pretences  aforesaid  well  knew,  to  the  great 
damage  and  deception  of  the  said  H.  S.  G.,  to  the  evil  example  of  all 
others  in  like  case  offending,  contrary,  &c.,  and  against,  &c.  (Con- 
clude  as  in  book  1,  chap.  3). 

(q)  This  form  is  given  by  Judffe  Lewis,  in  his  excellent  work  on  Criminal  Law,  p.  647. 
See  ft  «.  Philpotts,  1  C.  &  K.  119;  and  see  also  particularly,  ante,  p.  239-40. 
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Pretence  tfial  a  tcarthless  check  made  by  the  defendaui  was  good.{r) 

That  A.  B.y  &c.,  on,  &c.,  at,  &c.y  being  a  person  of  a  deceitful  and 
subtle  mind  and  disposition,  and  intending  to  cheat  and  defraud  one 
W.  M.,  did  unlawfully,  falsely  and  wickedly  pretend  to  the  said  W. 
M.,  that  a  certain  paper  writing,  which  he  the  said  defendant  theu 
and  there  produced  to  the  said  W.  M.,  and  which  was  as  follows : 

"  £  25.  6th  January,  1837. 

To  Messrs.  S.  &  Co.,  bankers,  Bristol.  Pay  the  bearer  twenty-five 
pounds.  R.  C.  C.  S.  P." 

was  a  good  and  genuine  order  for  the  payment  of  the  said  twenty- 
five  pounds,  and  of  the  value  of  twenty-five  pounds;  whereas  in 
truth  and  fact  (negativing  the  pretence)^  which  he  the  said  defend- 
ant then  and  there  well  knew,  by  means  of  which  said  false  pretence, 
&c.  {stating  the  thing  obtained).. 

Another  form  for  same. 

That  A.  B.,  &c,  on,  &c.,  at,  &c.,  did  go  to  a  certain  shop  of  one  B. 
M.  there  situate,  and  then  and  there  unlawfully,  knowingly  and  de- 
signedly did  falsely  pretend  to  the  said  B.  M.,  that  if  he  the  said  B. 
M.  would  send  a  pair  of  candlesticks  of  him  the  said  B.  M.  (which 
the  said  B.  M.  then  showed  to  the  said  A.  B.),  the  next  day  to  him 
the  said  A.  B.,  to  his  lodgings  at,  &c.,  with  a  bill  and  receipt,  that  he 
the  said  A.  B.  would  pay  for  them  upon  the  delivery,  by  giving  said 
B.  M.  an  order  for  the  payment  of  money  which  he  the  said  A.  B. 
then  and  there  falsely  pretended  was  in  his  possession,  by  means  of 
which  said  false  pretence  he  the  said  A.  B.,  afterwards,  to  wit,  on, 
&c.,  aforesaid,  at,  &c.,  aforesaid,  unlawfully,  knowingly  and  design- 
edly did  obtain  from  the  said  B.  M.,  one  pair  of  candlesticks  of  the 
value  of,  &c.,  of  the  goods,  wares  and  merchandises  of  him  the  said 
B.  M.,  with  intent  then  and  there  to  cheat  and  defraud  him  of  the 
same ;  whereas  in  truth  and  in  fact  when  he  the  said  B.  M.,  on  the 
day  and  year  aforesaid,  sent  the  said  goods,  &c.,  to  the  said  lodgings 
of  him  the  said  A.  B.,  at,  &c.,  aforesaid,  with  a  bill  and  receipt,  he 
the  said  A.  B.  did  not  pay  for  them  upon  the  delivery  by  a  valid  or- 
der for  the  payment  of  money  or  otherwise,  but  did  then  and  there 
unlawfully,  knowingly,  designedly,  fraudulently  and  deceitfully  de- 
liver to  W.  J.,  a  servant  of  him  the  said  B.  M.,  sent  by  the  said  B.  M. 
to  the  said  A.  B.  with  the  said  goods,  &c.,  and  who  delivered  the 
same  to  him  with  a  bill  and  receipt,  a  certain  paper  writing  purport- 
ing to  be  an  order  for  payment  of  money,  subscribed  A,  JB.{s)f  pur- 
porting to  bear  date  the,  &c.,  and  to  be  directed  to  P.  and  Q.,  bankers 
and  partners,  hy  the  name  and  description  of,  &c.,  for  the  payment, 
of,  &c.,  to  Messrs.  R.  and  M.,  or  bearer,  he  the  said  A.  B.  then  and 
there  well  knowing{s)  the  same  to  be  of  no  value,  and  that  the  same 

(r)  R.  o.  Parker,  7  C.  &  P.  825.  This  ii  the  substance  of  the  fourth  cooot  in  this  case, 
OD  which  a  majority  of  the  judges  held  the  conviction  righi, 

(f)  It  must  be  shown  to  be  A.  B.*s  handwritinj^,  and  that  he  knew  it  to  be  worthless ; 
Wickham  o.  The  Queen  (in  error),  10  A.  &  E.  34;  3  Per.  Sl  Da.  333,  S.  C;  R.  o.  I'hiU 
potu,  C.  dL  K.  112 ;  see  R.  o.  Jackson,  Dickinson's  Q.  &  332,  n. 
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would  not  be  paid.  And  whereas  in  truth  and  in  fact  the  said  A. 
B.  had  not,  at  the  time  of  the  false  pretence  aforesaid,  in  his  posses- 
sion or  power,  any  valid  order  for  the  payment  of  money  whatso- 
ever, against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1,  chap.  3). 

Second  count 

And  the  jurors,  &c.,  that  the  said  A.  B.,  on,  &c.,  did  fraudulently 
inform  and  promise  the  said  B.  M.,  that  if  he  the  said  B.  M.  would 
send  a  pair  of  candlesticks  of  the  said  B.  M.,  which  he  the  said  B. 
M.  then  showed  to  the  said  A.  B.,  the  next  day  to  him  the  said  A.  B. 
to  his  lodgings  at,  &c.,  with  a  bill  and  receipt,  that  he  the  said  A.  B. 
would  pay  for  them  upon  the  delivery.  And  the  jurors,  &c.,  that  the 
said  A.  B.,  did  then  and  there,  to  wit,  on,  &c.,  at,  &c.,  deliver  to  W. 
J.,  then  being  the  servant  of  the  said  B.  M.,  and  then  having  the  said 
candlesticks  in  his  possession,  a  certain  paper  writing  purporting  to 
be  an  order  for  payment  of  money,  subscribed,  &c.  (as  in  lastcount)^ 
and  then  and  there  unlawfully,  knowingly  and  designedly  did  falsely 
pretend  to  the  said  W.  J.,  that  he  the  said  A.  B.  then  kept  cash  with 
the  said  P.  and  Q.,  and  that  they  were  then  his  bankers,  and  that  the 
sum  of,  &c.,  nientioned  in  the  said  paper  writing,  purporting  to  be  an 
order  for  payment  of  money,  would  be  duly  paid  by  them ;  by  means 
of  which  said  last  mentioned  false  pretences,  the  said  A.  B.  did  then 
and  there,  to  wit,  at,  &c,,  unlawfully,  knowingly  and  designedly  ob- 
tain from  the  said  W.  J.,  one  pair  of  candlesticks  of  the  value,  &c., 
the  goods,  &c.,  of  the  said  B.  M.,  with  intent  then  and  there  to  de- 
fraud him  of  the  same ;  whereas  in  truth  and  in  fact,  the  said  A.  B. 
did  not  then  keep  cash  with  P.  and  Q.,  nor  were  they  then  his  bank- 
ers, nor  was  the  sum  of,  &c.,  mentioned  in  the  said  paper  writing, 
purporting  to  be  an  order  for  payment  of  money,  duly  paid  by  them, 
or  hath  the  same,  or  any  part  thereof  been  paid  by  them  or  him  the 
said  A.  B.,  or  any  person  or  persons  whomsoever;  and  whereas, in 
truth  and  in  fact,  the  said  A.  B.  then  and  there  well  knew  that  the 
said  paper  writing,  purporting  to  be  an  order  for  payment  of  money, 
was  of  no  value,  and  was  fabricated  by  him  on  purpose  to  cheat  and 
defraud  the  said  A.  B.,  and  that  the  sum  of  money  therein  mentioned 
would  not  be  paid,  against,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Pretence  that  defendant  was  the  agent  of  A,  B.,  and  as  such  had  been 
sent  by  A,  B,  to  C.  D.,  to  receive  certain  money  due  from  the  latter  to 
Uie  fomier\t) 

That  F.  C,  &C.,  on,  &c.;  at,  drc,  being  a  person  of  an  evil  disposi- 
tion, and  devising  and  intending  by  unlawful  ways  and  means  to 

(0  This  form  was  sustained  in  Com.  v.  Call,  31  Pick  515.  Morton  J.,  said,  **Thi8  in- 
dictment is  founded  on  the  Rev.  Stat.  c.  126,  s.  32,  which  provides,  that  if  any  person 
shall  designedly,  by  any  false  pretence,  and  with  intent  to  defraud,  obtain  from  any  other 
person,  any  money,  goods,  wares,  merchandise  or  other  property,  he  shall  be  punished,  &.c. 

**  The  indictment  clearly  brings  the  offence  within  the  interdiction  of  the  statute,  and 
indeed,  uses  all  the  substantive  words  of  the  statute  itself.  It  alleges  that  the  defendant 
^detignedly^  ^wUk  an  iiUetU  to  drfraud^^  ^by  false  prtienctaC  (fully  setting  them  forth), 
did  *  obtqin^  certain  mtmey.  These,  with  other  necessary  allegations  to  show  who  was 
intended  to  be  and  actually  was  defrauded,  who  was  intended  to  be  and  actually  was  de- 
ceived, and  whose  was  the  money  obtained,  most  certaiaiy  contain  every  averment  which 
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obtain  and  getinto  his  hands  and  po5:ses$ion,  the  goods,  merchandise^ 
chattels  and  effects  of  the  honest  and  good  citizens  of  this  common- 
wealth, and  with  intent  to  cheat  and  defraud  one  A.  W.  and  one  G. 
S.,  of  their  money,  did  then  and  there  unlawfully,  knowingly  and 
designedly,  falsely  pretend  and  represent  to  one  C.  A.  P.,  a  person 
who  owed  a  sum  to  said  W.  and  S.,  to  wit,  the  sum  of  eleven  dollars 
and  sixty-three  cents,  that  he  the  said  C,  then  and  there  was  an 
authorized  collector  and  a  servant  of  said  W.  and  S.,  that  said  W.  and 
S.  had  employed  and  sent  him  to  collect  and  receive  for  them  said  sum 
of  money  so  due  as  aforesaid,  and  owed  by  the  said  C.  A.  P.  to  them. 
And  the  said  C.  A.  P.,  then  and  there  believing  the  said  false  pre- 
tences and  representations  so  made  as  aforesaid  by  the  said  C,  and 
being  deceived  thereby,  was  induced  by  reason  of  the  false  pretences 
and  representations  so  made  as  aforesaid,  to  deliver,  and  did  then  and 
there  deliver  to  the  said  F.  C,  the  sum  of  eleven  dollars  sixty-three 
cents  due  and  owing  from  him  said  P.,  to  said  W.  and  S.,  of  the  proper 
money  and  effects  of  said  P.,  due  and  owing  as  aforesaid  to  said  W. 
and  S.,  and  the  said  C.  did  then  and  there  receive  and  obtain  the  said 
money  and  effects  of  the  said  P.,  due  and  owing  as  aforesaid  to  said 
W.  and  S.,  by  means  of  the  false  pretences  and  representations  afore- 
said, and  with  the  intent  to  cheat  and  defraud  the  said  P.  and  said 
VV.  and  S.  of  the  same  money  and  effects ;  whereas  in  truth  and  in 
fact  said  F.  C,  then  and  there  was  not  an  authorized  collector  and  a 
servant  of  said  W.  and  S.,  and  the  said  W.  and  S.  had  not  then  and 

can  be  needed  *  fully  and  plainly,  substantially  and  formally*  to  describe  the  offence  of 
which  the  defendants  stand  indicted. 

^*  The  objection  to  the  indictment,  that  it  alleges  an  intent  to  defraud  one  person,  and 
that  false  pretences  were  practised  upon  another ;  that  one  man  was  deceived  aud  hi$ 
money  obtained,  and  another  defrauded.  The  facts  reported  clearly  show  that  these  alle- 
g-ations  are  the  only  ones  which  would  meet  the  proof;  and  that  if  this  indictment  cannot 
be  sustained,  a  gross  fraud  maj^  be  practised  within  the  words  of  the  statute,  and  yet  not 
be  liable  to  punishment  under  it.  A  combination  of  facts  has  here  occurred,  and  may 
occur  again,  where  a  deception  has  been  practised  upon  one  person,  and  hiB  property  ob- 
tained,  aud  the  loss  has  fallen  upon  another,  the  intention  being  to  defraud  him.  This  is 
clearly  within  the  mischief  intended  to  be  guarded  against,  and,  we  have  no  doubt,  within 
tlic  effective  prohibition  of  the  statute. 

"  l*his  indictment  would  manifestly  be  bad  at  common  law,  because  the  obtaining  pro- 
perty by  false  pretences  is  not  an  offence  punishable  at  common  law.  But  had  false 
tokens,  one  of  the  means  of  deception  mentioned  in  this  statute,  been  used,  it  is  contended 
that  the  indictment  would  still  he  defective  by  the  rules  of  the  common  law,  because  the 
allegation  that  one  was  deceived,  and  another  defrauded,  is  repugnant,  absurd  and  suicidal. 
And  the  case  of  the  King  v.  Lara,  2  Leach  739,  is  relied  upon  as  deciding  this  point  l*hat 
case,  which  certainly  seems  to  be  directly  in  point,  was  an  old  Bailey  trial,  in  which,  ac- 
cording  to  the  report,  the  decision  appears  to  have  been  made  by  the  jury,  rather  than  the 
bench.  At  most  it  was  a  hasty  ruling,  during  a  criminal  trial,  in  a  tribunal  more  remark- 
able for  its  promptitude  than  its  deliberation  in  such  trials ;  it  never  received  a  revision, 
and  is  not  entitled  to  much  respect 

**■  But  without  stopping  to  inquire  whether  such  an  indictment  would  be  good  at  com- 
mon law  or  not,  we  are  all  satisfied  that  this  is  a  good  indictment  under  the  statute. 

**  The  grammatical  and  critical  objections,  however  ingenious  and  acute  thev  may  be, 
cannot  prevail.  The  age  has  gone  by  when  bad  Latin  or  even  bad  English,  so  it  be  suffi- 
ciently intelligible,  can  avail  against  an  indictment,  declaration  or  plea.  The  passace 
objected  to  may  be  .somewhat  obscure,  but  by  a  reference  to  the  context,  is  capable  ot  a 
pretty  certain  interpretation.  The  pronoun  them  must  be  referred  to  that  antecedent  to 
which  the  tenor  of  the  instrument  and  the  principles  of  law  require  that  it  should  relate, 
whether  exactly  according  to  the  rules  of  syntax  or  not  * 

*'  The  motion  in  arrest  must  be  overruled." 
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there  employed  and  sent,  and  did  not  then  and  there  employ  and  send 
said  C.  to  collect  and  receive  for  them  said  sum  of  money  so  due  and 
owing  as  aforesaid  from  said  C.  A.  P.  to  them,  but  had  forbidden 
said  C.  to  collect  any  money  and  receive  any  for  them,  and  had  long 
before  turned  him  out  of  their  employment ;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid  do  say,  that  the  said  F.  C.,  by  means 
of  the  false  pretences  aforesaid,  on,  &c.,  at,  &c.,  unlawfully,  know- 
ingly and  designedly  did  receive  and  obtain  from  said  G.  A.  P.,  said 
sum  of  eleven  dollars  and  sixty-three  cents,  being  the  said  money  due 
and  owing  as  aforesaid,  and  effects  of  the  proper  money  and  effects 
of  the  said  P.,  due,  owing  and  payable  to  said  W.  and  S.,  with  intent 
to  defraud  them  of  the  same,  against^  &c.,  and  contrary,  &c.  {CoH'^ 
elude  as  in  book  1,  chap.  3). 

Pretence  made  to  a  tradesman  that  defendant  was  a  servant  to  a  ctts^ 
tomer^  and  was  sent  for  the  f  articular  goods  obiained,{u) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  contriving  and  intending  unlaw- 
fully, fraudulently  and  deceitfully  to  cheat  and  defraud  one  G.  D.  of 
his  goods,  wares  and  merchandises,  on,  &c.,  at,  &c.,  aforesaid,  unlaw- 
fully, knowingly  and  designedly  did  falsely  pretend  to  the  said  C.  D., 
that  he  the  said  A.  B.  then  Was  the  servant  of  one  G.  Q.,  of,  &c., 
tailor  (the  said  G.  Q.,  then  and  long  before,  being  well  known  to  the 
said  G.  D.,  and  a  customer  of  th^  said  G.  D.  in  his  said  business  and 
way  of  trade),  and  that  he  the  said  A.  B.  was  sent  by  the  said  G.  Q* 
to  the  said  C.  D.,  for  ten  yards  of  certain  superfine  woollen  cloth,  by 
which  said  false  pretence  the  said  A.  B.  did  then  and  there,  to  wit, 
on,  &c,  at,  &C.,  aforesaid,  unlawfully,  knowingly  and  designedly 
obtain  from  the  said  G.  D.,  ten  yards  of  superfine  woollen  cloth  of 
the  value  of  fifteen  pounds,  of  the  goods,  wares  and  merchandises  of 
the  said  G.  D.,(t;)  with  intent  then  and  there  to  cheat  and  defraud 
him  the  said  G.  D.  of  the  same,  whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  then  the  servant  of  the  said  G.  Q.,  and  whereas  he  the 
said  A.  B.  was  not  then,  or  ever  hath  been,  sent  by  the  said  G.  Q.  to 
the  said  C.  D.  for  the  said  cloth,  or  for  any  cloth  whatsoever,  against, 
&c.,  and  against,  d^c.    (Conclude  (ts  in  book  1,  ehap.  3). 

Another  form  for  same,{w) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  intending,  &c.,  unlawfully,  know* 
ingly  and  designedly  did  falsely  pretend  to  one  J.  N.,  that  the  said  J.  S. 
then  was  the  servant  of  one  R.  0.  of  St.  Paul's  Ghurchyard,  in  the  Gity 
of  London,  tailor  (the  said  R.  0.  then  and  long  before  being  well  known 
to  the  said  J.  N.,  and  a  customer  of  the  said  J.  N.  in  his  business  and 
way  of  trade  as  a  woollen  draper),  and  that  the  said  J.  S.  was  then 

(«)  Diekinton*8  Q.  S.  335. 

(e)  Enential  to  be  lUted ;  Reff.  v.  Parker,  3  Q.  B.  392;  Regf.  D.  Norton,  S  C.  &.  P.  196. 
The  want  of  it  will  occasion  indictment  to  be  quashed  (by  four  jod^),  S.  C,  for  it  is  not 
cared  by  verdict  under  7  Geo.  IV.  c  64,  s.  21 ;  see  Martin  et  nx,  t.  The  Queen  (in  error), 
3  N.  &  P.  473 ;  8  A.  &  E.  481 ;  R.  o.  Douglas,  Dickinson's  Q.  8. 33t 

(»)  Archbold^sC.  P.  5th  Am.  ed.  345.* 
22 
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sent  by  the  said  J.  0.  to  the  said  J.  N.  for  five  yards  of  snperfine 
woollen  clofh,  by  means  of  which  said  false  pretences,  the  said  J.  S. 
did,  then  and  there  unlawfully  obtain  from  the  said  J.  N.  five  yards 
of  superfine  woollen  cloth,  of  the  value  of  five  pounds,  of  the  goods, 
("any  chattel,  money  or  valuable  securily"),(a:)  of  the  said  J.  N-, 
with  intent  then  and  there  to  cheat  and  defraud  him  the  said  J.  N. 
of  the  same;  whereas  in  truth  and  in  fact  the  said  J.  S.  was  not  then 
the  servant  fof  the  said  R.  O.;  and  whereas  in  truth  and  in  fact  the 
said  J  S.  was  not  then  or  at  any  other  time  sent  by  the  said  R.  O.  to 
the  said  J.  N.,  for  the  said  cloth  or  for  any  cloth  whatsoever,  to  the 
great  damage  and  deception  of  the  said  J.  N.,  to  the  evil  example  of 
all  others  in  the  like  case  ofiending,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Pretence  Utat  ffrisoner  was  an  unmarried  man,  and  that  having  been 
engaged  to  her,  and  the  engagement  broken  off^  he  was  entitled  to  sup- 
port a\ac1ion  of  breach  of  promi^  against  her^  by  which  means  he 
obtained  money  from  her.{y) 

That  S.  M.  C,  otherwise  called  S.  M.,  &c.,  on,  &c.,  unlawfully 
did  falsely  pretend  to  the  said  A.  C,  then  and  there  being  a  single- 
woman,  that  he  was  a  single  and  unmarried  man,  and  thereby  then 
and  there  obtained  a  promise  of  marriage  from  the  said  A.  C,  to  wit, 
a  promise  that  in  consideration  that  he  would  marry  her  she  would 
marry  him.  And  the  jurors,  &c.,  do  further  present,  that  the  said  A. 
C,  afterwards,  to  wit,  on  the  day  and  year,  &c.,  wholly  refused  to 
marry  the  said  S.  M.  C.,  otherwise  called,  die.  And  the  jurors,  &c., 
do  further  present,  that  the  said  S.  M.  C,  otherwise  called,  &c.,  after- 
wards, to  wit,  on  the  day  and  year,  &c.,  unlawfully  did  falsely  pre- 
tend to  the  said  A.  C,  that  he  was  at  the  time  of  the  said  promise 
and  refusal  in  this  cotmt  mentioned,  a  single  and  unmarried  man  and 
entitled  to  bring  and  maintain  an  action  for  breach  of  the  said  pro- 
mise of  marriage  against  her  the  said  A.  C,  by  means  of  which  said 
last  mentioned  false  pretence  in  this  count  mentioned,  the  said  S.  M. 
C,  otherwise  called,  &c.,  did  then  and  there  unlawfully  obtain  from 
the  said  A.  C,  one  promissory  note  of  the  Governor  and  Company 
of  the  Bank  of  England,  for  the  payment  of  one  himdred  pounds,  &c., 
(describing  various  kinds  of  money  and  securities),  of  the  pro- 
perty and  moneys  of  the  said  A.  C,  with  intent  then  and  there  to 
cheat  and  defraud  her  the  said  A.  C.  of  the  same;  whereas  in  truth 
and  in  fact,  the  said  S.  M.  C,  otherwise  called,  &c.,  was  not  at  the 
time  of  the  said  promise  of  marriage  in  this  count  mentioned,  or  at 
the  time  of  the  said  refusal  in  this  count  mentioned,  a  singleman  or 
an  unmarried  man,  nor  was  he  at  either  of  those  times  or  at  any 


(«)  See  7  and  8  Geo.  IV.  c.  39,  s.  5. 

(v)  R. «.  Copeland,  1  C.  dL  M.  516. 

field  (Lord  Denman  C  J.,  and  Manle  J.)«  that  the  fact  of  the  prisoner  paying  his  ad- 
dreflMt  was  aofficient  evidenoe  for  the  jury  on  which  they  might  6nd  the  first  pretence  that 
the  prifloner  waa  a  singleman  and  in  a  condition  to  marrv ;  and  per  Maule  J.,  that  this 
was  sufBcient  evidence  on  which  to  find  the  falseness  of  the  other  pretence,  that  he  was 
entitled  to  maintain  his  action  for  breach  of  proiniae  of  marriage,  and  that  such  latter  false 
pretence  was  a  sufficient  false  pretence  within  the  statute. 


Digitized  by  LjOOQIC 


FALSE  PRETENCES.  255 

Other  time  entitled  to  bring  or  maintain  an  action  for  breach  of  the 
said  promise  of  marriage  against  the  said  A.  C,  &c.,  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Pretence  that  defendants  were  the  agefUs  of  P.  JV.,  who  was  the  owner  of 
certain  stock  and  land^  4*^.,  the  latter  of  which  was  in  fact  mortgaged.{z) 

That  R.  H.  and  J.  C,  &c.,  on^  &c.,  at,  &c.,  being  persons  of  an  evil 

(x)  This  form  wu  tostained  in  Com.  v,  Harley,  7  Met  464. 

Dewey  J :  **  As  to  the  first  exception  tmken  to  the  instroetions  firiven  to  the  jury,  at  the 
trial,  we  think  the  principle  stated  in  Young  and  others  v.  The  King,  3  T.  R.  98,  referred 
to  by  the  counsel  for  the  defendant,  sustains  the  ruling,  rather  than  the  objection  to  it. 
The  argument  for  the  plaintiffs  in  error  there  was,  that  the  words  could  not  have  been 
spoken  by  all,  and  that  one  of  them  could  not  be  affected  by  words  spoken  by  another  ; 
each  being  answerable  for  himself  only.  But  it  was  held,  that  *  if  they  all  acted  together, 
and  shared  in  the  same  transaction,*  they  committed  the  offence  jointly.  Grose  J.  said, 
*  Every  crime,  which  may  be  in  its  nature  joint,  may  be  so  kid.  Here  it  is  stated  that 
all  the  defendants  committed  this  offence,  by  all  johiing  io  the  same  plan ;  they  were  all 
jointly  concerned  in  deftanding  the  prosecutor  of  his  money.'  Now  it  seems  to  us,  that 
if  two  may  be  indicted  for  the  words  spoken  by  one  in  the  presence  of  the  other,  it 
appearing  that  they  came  to  act  in  concert,  it  establishes  the  poBition,  that  all  which  is 
necessary  to  cause  the  liability  to  attach  to  an  individual  of  having  participated  in  making 
ftJse  pretences,  is  his  Co-operation  and  acting  in  concert  in  the  general  purpose ;  and  the 
concert  and  oo-operation  may  be  shown,  although  one  said  nothing  by  way  of  assenting  to 
or  expressing  his  concurrence  in  the  false  pretences.  If  this  be  so,  it  seems  necessarily  to 
Inflow  that,  if  A.  procures  R  to  go  to  C,  and  with  a  fiilse  pretence,  of  which  A.  is  oonver. 
■ant,  to  obtain  the  goods  of  C,  A.  is  guiky  in  the  matter  of  obtaining  these  goods  by  ftlse 
pretences ;  and  whether  A.  be  outside  or  within  the  door  of  the  shop  of  C.  is  immaterial ; 
an  that  is  necessary  to  be  proved  is,  that  be  is  at  the  time  acting  in  concert  with  B.  and 
aiding  in  putting  forth  the  false  pretences,  and  that  the  precise  ndse  pretences  and  repre. 
■entations  charged  in  the  indictment  be  made  with  his  knowledge,  ooncurrence  and  direc<- 
tion.    The  instruction  on  this  point  was  therefore  correct 

*'  The  next  instruction  to  the  jury,  which  is  objected  to,  was  in  these  words,  *  It  is  not 
necessary  for  the  government  to  prove  that  the  ddfendants,  or  either  of  them,  obtained  the 
goods  on  their  own  account,  or  that  thev,  or  either  of  them,  derived,  or  expected  to  derive, 
personally,  any  pecuniary  benefit  thereirom  ;  but  that  if  the  jury  were  satbfied  that  the 
defendants  obtained  said  goods  by  means  of  said  false  pretences,  for  the  sole  use  and  benefit 
of  said  P.  Harle^,  this  was  sufficient  to  sustain  the  allegation  in  the  indictment,  that  the 
defendants  obtamed  said  goods  by  said  false  pretences.* 

**  It  is  not  contended  by  the  defendant's  counsel  that  it  was  necessary,  in  order  to  support 
the  indictment,  for  the  government  to  prove  that  the  defendant  intended  any  pecuniary 
gain  or  personal  benefit  That  the  contrary  is  the  rule  is  very  clear,  and  was  fiilly  con- 
ceded  in  the  argument  But  the  ground  assamed  is  that  of  a  variance  between  the  matter 
set  forth  in  the  indictment,  and  the  proof  showbg  that  the  goods  were  obtained  for  the 
sole  use  of  P.  Harley.  I  should  doubt,  from  the  report  of  the  case,  whether  the  question 
of  variance  was  distinctly  raised  at  the  trial.  The  point  seems  rather  to  have  been, 
whether  a  party  charged  witli  obtaining  goods  by  false  pretences  must  not  be  shown  to 
Imvo  obtained  them  thus  for  his  own  use  or  pecuniary  benefit  If,  however,  we  look  at 
the  question  as  one  of  variance,  we  think  the  exception  cannot  prevail  The  only  allega^ 
tion,  which  is  supposed  to  conflict  with  the  evidence  that  the  goods  were  obtained  for  the 
use  of  P.  Harley  is  this,  that  the  defendants,  *  devising  and  intending  by  unlawful  means 
to  get  into  their  hands  and  possession,'  &c.  But  the  evidence  fully  sustained  the  allega- 
tion. By  means  of  these  felse  pretences,  the  defendants  did  actually  obtain  and  get  into 
their  hands  and  possession  these  goods;  and  although  their  might  have  had  a  further  pur- 
pose of  eventually  delivering  them  to  P.  Harley  for  her  sole  use,  that  fact,  if  shown  by  the 
defendants,  would  not  avail  them  to  escape  from  this  indictment 

**  The  remaining  oxeeption  was,  that  the  false  pretences  were  not,  as  shown  by  the  evi- 
denoe,  made  perscmallv  to  either  of  the  members  of  the  firm  of  George  B.  Blake  and  Ca, 
but  to  a  clerk  acting  for  them  in  their  shop,  and  by  him  communicated  to  one  of  the  firm. 
This  objection  was  not  much  reKed  on,  and  it  cannot  be  sustained.  It  was  directly  over- 
ruled in  the  case  of  Com.  o.  Call,  31  Pick.  515,  where  it  was  held  that  a  feba  represen- 
tation to  an  agent  who  oommanicates  it  to  his  principal,  who  is  influenced  by  it,  is  a  false 
pcetenoe  to  iha  prineipaL" 
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disposition,  and  devising  and  intending  bjr  unlawrul  ways  and  means 
to  obtain  and  get  into  their  hands  and  possession  the  goods,  merchan- 
dise, chattels  and  effects  of  the  honest  and  good  citizens  of  this  com- 
monwealth, and  with  intent  to  cheat  and  defraud  one  6.  B.  B.,  one 
D.  N.  and  one  E.  H.  R.  L.,  all  of  said  Boston,  Massachusetts,  and  co- 
partners in  trade,  transacting  business  under  the  name,  firm  and  style 
of  O.  B.  B.  and  Company,  did  then  and  there  unlawfully,  knowingly 
and  designedly,  falsely  pretend  and  represent  to  said  G.  B.  B.  and 
Company,  that  they  were  in  the  employment  of  one  P.  H.,  of  said 
Boston,  trader;  that  said  P.  H^  was  possessed  of  and  was  the  rightful 
owner  of  the  stock  of  goods  which  then  were  in  a  certain  shop, 
situated  at  the  corner  of  Hanover  street  and  Union  street  in  said  Bos- 
ton, and  was  solvent  and  in  good  credit,  and  they  were  authorized  to 
buy  goods  in  the  name  of  said  P.  H.  by  said  P.  H.,  and  that  said  R. 
H.  was  authorized  to  give  promissory  notes  for  such  goods,  in  the 
name  of  and  in  behalf  of  said  P.  H.,  that  said  P.  H.  was  a  man  and 
wanted  to  buy  goods  on  credit  of  said  G.  B.  B.  and  Company,  in  the 
fair  and  usiial  honestcouiseof  trade,  with  intent  to  pay  honestly  for  them 
at  the  expiration  of  the  term  of  credit  upon  which  they  should  be  sold* 

And  the  said  B.,  N.  and  L.,  then  and  there  believing  the  said  false 
pretences  and  representations  so  made  as  aforesaid,  by  the  said  R.  H. 
and  J-  C,  and  being  deceived  thereby,  were  induced  by  reason  of  the 
false  pretences  and  representations  so  made  as  aforesaid,  to  deliver 
and  did  then  and  there  deliver  to  the  said  R.  H.  and  J.  C.  for  said  P. 
H.,  sundry  goods  and  merchandise  of  great  value,  to  wit,  of  the  value 
of  one  httndred  and  forty-seven  dollars  and  sixty-six  cents,  to  wit,  one 
piece  of  wool  black  cloth,  one  piece  of  ribbed  cassimere  cloth,  one 
piece  of  mixed  doe-skin  cloth,  six  pounds  weight  of  thread  and  one 
pound  of  beaux-sewingSy  of  the  proper  goods,  merchandise,  chattels 
and  effects  of  said  B.,  N.  and  L. 

And  the  said  C.  and  R.  H.,  did  then  and  there  receive  and  obtain 
the  said  goods,  merchandise,  chattels  and  effects  of  the  said  B.,  N.  and 
L.,  by  means  of  the  &lse  pretences  and  representations  aforesaid,  and 
with  the  intent  to  cheat  and  defraud  the  said  B.,  N.  and  L.,  of  the 
same  goods  and  merchandise,  chattels  and  effects. 

Whereas  in  truth  and  in  fact,  said  P.  H.  was  not  possessed  of  and 
was  not  the  rightful  owner  of  said  stock  of  goods  in  said  store,  at  said 
comer  of  Hanover  street  and  Union  street,  but  before  that  time  had 
made,  executed  and  delivered  divers,  to  wit,  five  mortgages  on  said 
stock  and  her  property,  conditioned  for  the  payment  of  large  sums  of 
money,  to  wit,  sums  of  money  collectively  amounting  to  more  than 
the  value  of  said  stock  of  goods  and  her  mortgaged  property  aforesaid ; 
all  which  mortgages  are  recorded  in  the  city  clerk's  office  of  said 
City  of  Boston,  according  to  law,  one  of  which  is  dated  on  the  four- 
teenth day  of  July,  in  the  year  eighteen  hundred  and  forty-one,  to  R. 
H.,  administrator  on  the  estate  of  one  C.  H.;  another  is  dated  on  the 
tenth  day  of  May,  in  the  year  eighteen  hundred  and  forty-two,  to 
the  same  administrator,  and  another  is  dated  on  the  second  day  of  June, 
in  the  same  year  to  the  same  administrator,  and  another  of  said  mort- 
gages is  dated  on  the  twenty-ninth  day  of  September,  in  the  same  year 
to  the  same  administrator,  and  another  of  said  mortgages  is  dated  on 
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the  tbiity-first  day  of  October  in  the  same  year  to  the  same  adminis- 
trator ;  aud  said  P.  H.  was  uot  a  solvent  person  in  good  credit,  hut 
was  poor,  embarrassed  and  unable  to  pay  the  debts  said  P.  H.  owed, 
and  the  said  P.  H.  was  not  a  man  but  a  woman,  named  P.  H.,  who 
ivas  insolvent  and  unable  to  pay  her  debts,  and  she  did  not  want  to 
buy  goods  honestly  on  credit  in  a  fair  way  of  business,  and  said  C. 
and  R.  H.  did  not  want  for  her  to  buy  goods  honestly  in  a  fair  course 
of  trade  on  credit  of  sa,id  B.,  N.  aud  L«,  with  intent  to  pay  for  them 
as  aforesaid,  but  to  cheat  them. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  R.  H.  and  J.  C,  by  means  of  the  false  pretences  aforesaid,  on 
the  said  fourth  day  of  November,  in  the  year  of  our  Lord  eighteen 
hundred  and  forty-two,  at  Boston  aforesaid,  unlawfully,  knowingly 
and  designedly  did  receive  and  obtain  from  said  B.,  N.  and  L.,  the  said 
goods,  merchandise,  chattels  and  efiects  of  the  proper  goods,  merchan- 
dise, chattels  and  effects  of  the  said  B.,  N.  and  L.,  with  intent  to  defraud 
them  of  the  same,  against,  &c.,  and  contrary,  &c.  {Conclude  cts  in 
book  1,  chap.  3). 

Thai  defendant  possessed  a  capital  of  eight  thousand  doUarSt  tohich  had 
come  to  Aim  tkraugh  his  wife^  it  being  her  estate^  and  thai  a  part  of  it 
had  already  come  into  his  possession^  and  a  part  would  come  into  his 
possession  %n  the  month  then  next  ensuing^  4r^'(a)    First  count. 

That  J.  A,  B.,  late  of  the  said  county,  trader,  maliciously  and 
wickedly  devising  and  intending  to  cheat  W.  H.  A.  and  E.  R.  of  their 

(«)  This  was  the  indictment  in  Com.  v.  Bardiok,  2  Barr  163,  with  the  single  excep- 
lioo  of  the  introduction  in  the  text  of  the  **  scienter"  after  the  allegation  of  the  ialsity  of 
the  pfeteoees.  The  statute  in  this  case  reoeiFed  an  extremely  liberal  oonstruetion  from 
Gibson  C.  J.:  «*  The  role  of  the  common  law,'*  he  said,  *'that  cheatingr  in.  private  Uansac- 
tions  without  affecting  the  public,  must,  to  be  indictable,  have  been  affected  by  artful  de- 
▼ieee  or  false  tokens,  was  found  to  be  too  narrow  for  the  business  of  the  world,  and  the 
English  statute,  30  Gea  II.  c  29,  which  has  given  place  to  the  7  Geo.  IV.  a  02,  s.  53,  was 
enacted  to  extend  the  limiU  of  the  offence.  From  these,  onr  act  of  1842,  sect  21,  seems 
to  have  been  taken,  and  decisions  on  the  clause  in  the  first,  which  declares  it  an  indictable 
offence  to  get  money,  chattels  or  secuiities  fVom  another,  *  by  false  pretence  or  pretences,* 
or  in  the  second,  *by  any  false  pretence,'  may  be  advantageously  applied  to  cases  here. 
The  distinctions  taken  under  these  statutes,  between  cases  sometimes  differing  in  almost 
imperceptible  depees,  are  nice  and  well  founded ;  and  though  not  authoritative  here,  may 
help  us  in  attaining  a  soond  construction  of  our  own  statute,  which  differs  from  either  of 
its  models  very  littie  in  substance  or  in  form.  It  would  be  a  waste  of  time  to  pass  those 
deeisione  in  review,  as  they  are  ooUeeted  and  arranged  in  all  the  tpxt  books  of  criminal 
law,  bat  it  may  be  collected  from  them,  that  a  professed  intent  to  do  an  act  which  the 


These  two  cases  bavmg  been  decided  by  the  twelve  judges,  are  eminenuy  entiuea  lo  re- 
spect; Imt  I  think  it,  at  least,  doubtful  whether  a  naked  lie,  by  which  eredit  has  been 
gained,  would  not,  in  every  case,  be  deemed  within  onr  statute,  which  declares  it  a  cheat 
to  obtain  money  or  goods  by  any  false  pretence  tohat$oever.  Its  terms  are  certainly  more 
emphatic  than  those  of  either  of  the  English  stotutes,  but  whether  a  false  pretence  of  mere 
intent  be  within  them  or  not,  it  b  certain  that  a  fhiudulent  misrepresentotion  of  the 

n*m  meens  and  resources  is  within  the  English  statutes,  and,  a  fartivrU  within  our  own. 
sxv.  Jackson,  3  Campb.  370,  it  was  held  to  b6  an  offimoe  to  obUin  goods  by  giving  a 
check  on  a  banker  with  whom  the  drawer  kept  no  cash.  Of  the  same  stamp  is  the  King 
V.  Parker,  3  C.  &  P.  825;  but  Regina  e.  Henderson  and  another,  1  C.  &  M.  183,  is  still 
imire  to  the  purpose.  The  prisoners  ftlsely  pretended  that  one  of  them  was  possessed 
of  twelve  pooadst  which  he  agreed  to  giv«  fiir  his  oonftderato's  horse,  for  which  it  was  pro- 

«2» 


Digitized  by  VjOOQIC 


258  orrERCBs  against  propertt. 

goods  and  merchandise,  on,  &c.,  at,  &c.,  did  falsely, iinlawfully,  know- 
ingly and  designedly  and  fraudulently  pretend  to  the  said  W.  H.  A. 
and  the  said  E.  R.^  that  he  the  said  J^  A.  B.  possessed  a  capital  of 
eight  thousand  dollars,  that  the  said  eight  thousand  dollars  had  come 
to  him  through  his  wife,  it  being  her  estate,  and  that  a  part  of  it  had 
already  come  into  his  possession,  a  part  would  come  into  his  possession 
in  the  month  then  next  ensuing,  and  that  for  the  remaining  part  there- 
of, he  would  be  obliged  to  wait  for  a  short  time  ;  whereas,  in  truth 
and  fact,  he  the  said  J.  A.  B.,  did  not  then  possess  a  capital  of  eight 
thousand  dollars,  nor  had  eight  thousand  dollars  come  to  him  through 
his  wife,  it  being  her  estate,  a  part  of  which  had  already  come  into 
his  possession,  a  part  would  come  into  his  possession  in  the  month 
then  next  ensuing,  while  for  the  remaining  part  thereof,  he  would  be 
obliged  to  wait  for  a  short  time,  as  he,  the  said  J.  A.  B.,  did  then  and 
there  falsely  pretend  to>  the  said  W.  H.  A.  and  the  said  E.  R.;  of  the 
falsity  of  which  said  pretences,  he  the  said  J.  A.  B.  then  and  there 
well  knew.  And  the  inquest,  &c.,  do  further  present,  that  the  said  J. 
A.  B.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
county  and  within  the  jurisdiction  aforesaid,  by  the  said  false  pre- 
tences aforesaid,  did  then  and  there  unlawfully,  fraudulently  and  de- 
signedly obtain  from  the  said  W.  H.  A.  and  E.  R.,  divers  goods  and 
merchandise^  to  wit,  six  pieces  rich  satin  stripe  silk,  being  together 
of  the  value  of  one  hundred  and  four  dollars,  and  one  piece  of  striped 
cloaking  of  the  value  of  fifty  dollars^  being  then  and  there  the  property 
of  the  said  W.  H.  A.  and  E.  R.,  with  intent  to  defraud  the  said  W. 
H.  A.  and  E.  R.  of  the  same,  to  the  great  damage  of  the  said  W.  H. 
A.  and  the  said  K  R.,  contrary,  &c.,  and  against,  &c.  {Conclude  as 
in  book  I,  chap.  3). 

Second  count  That  defendant  had  a  capital  of  9  8000,  ichich  came 
through  his  tmfe. 

And  the  inquest,  &c.,  do  further  present,  that  the  said  J.  A.  B. 
wickedly  and  fraudulently  devising  and  intending,  as  aforesaid,  to 
cheat  and  defraud  the  said  W.  H.  A.  and  £.  R.  of  their  goods  and 
merchandise,  on  the  day  and  year  aforesaid,  at  the  county  and  within 
the  jurisdiction  aforesaid,  did  falsely  and  fraudulently  pretend  to  the 
said  W.  H.  A.  and  E.  R.,  that  he  the  said  J.  A.  B.  possessed  a  capital 
of  eight  thousand  dollars^  which  said  eight  thotisanddoUarshad  come 
to  him  through  his  wife,  it  being  her  estate;  whereas,  in  truth  and 
fact  he  the  said  J.  A.  B.  did  not  then  and  there  possess  a  capital  of 
eight  thousand  dollars,  nor  had  eight  thousand  dollars  come  to  him 
through  his  wife,  nor  had  she,  his  wife,  as  aforesaid,  an  estate  of  eight 
thousand  dollars,  as  he  the  said  J.  A.  B.  did  then  and  there  falsely 
pretend  to  the  said  W.  H.  A.  and  the  said  E.  R.,  of  the  falsity  of  which 
said  pretences,  he  the  said  J.  A.  B.  then  and  there  well  knew.  And 
the  inquest,  &c.,  do  further  present,  that  the  said  J.  A.  B.,  afterwards, 

posed  that  the  protecutor  thould  ezchanffe  hit  mare ;  and  this  was  held  to  be  clearlj  a  falae 
pretenoe  within  the  statute.  Now  the  defendant  is  chargred  in  the  indictment  before  ns, 
with  having  wilfully  misrepresented  that  he  had  a  capital  of  eight  thousand  doUars,  in  right 
of  his  wife;  that  a  part  of  it  was  already  received  ;  that  another  part  of  it  would  be  re- 


ceived  in  the  course  of  a  month ;  and  that  the  residue  would  be  received  shortly  afterwards; 
and  if,  as  was  said  in  Mitchell's  case,  2: JBast  P.  G.  80,. a  false  pretence  is  within  the  En. 

g  credit,  .the  false  pretence 
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to  wit,  on  the  day  and  year  aforesaid,  at  the  county  and  within  the 
jurisdiction  aforesaid,  did,  unlawfully,  knowingly  and  fraudulently 
obtain  from  the  said  W.  H.  A.  and  the  said  EL  R.,  dixrers  goods 
and  merchandise,  to  wit,  six  pieces  of  rich  satin  stripe  silk,  together 
of  the  value  of  one  hundred  and  four  dollars,  and  one  piece  of  striped 
cloaking  of  the  value  of  fifty  dollars,  being  then  and  there  the  proper- 
ty of  the  said  W.  H.  A.  and  E.  It,  with  intent  to  defraud  the  said 
W,  H.  A.  and  E.  R.  of  the  same,  to  the  great  damage  of  the  said  W. 
H.  A.  and  the  said  E.  R.,  contrary,  &c.,  and  against,  &c.  {Conclude 
as  in  book  I ,  chap.  3). 

TMrd  coanL     That  defendant  had  a  capital  of  $  6000. 

That  the  said  J.  A.  B.,  wickedly  and  fraudulently  devising  and  in- 
tending as  aforesaid  to  cheat  and  defraud  the  said  W.  H.  A.  and  E. 
R.  of  their  goods  and  merchandise,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  aforesaid^  did  falsely 
and  fraudulently  pretend  to  the  said  W.  H.  A.  and  the  said  E.  R., 
that  he  the  said  J.  A.  B.  then  and  there  possessed  a  capital  of  eight 
thousand  dollars;  whereas  in  truth  and  in  fact  the  said  J.  A.  B.  did 
not  then  and  there  possess  a  capital  of  eight  thousand  dollars,  as  he 
the  said  J.  A.  B.  then  and  there  did  falsely  pretend  to  the  said  W.  H. 
A.  and  the  said  E.  R.  And  the  inquest,  &c.,  do  further  present,  that 
the  said  J.  A.  B.  did  then  and  there  unlawfully,  knowingly  and  fraudu- 
lently obtain  from  the  said  W.  U.  A.  and  the  said  E.  R.,  divers  goods 
and  merchandise,  to  wit,  six  pieces  ofstriped  silk,  being  together  of  the 
value  of  one  hundred  and  four  dollars,  and  one  piece  ofstriped  cloak- 
ing of  the  value  of  fifty  dollars,  being  then  and  there  the  property  of 
the  said  W.  H.  A.  and  the  said  E.  R.,  with  intent  to  defraud  the  said 
W.  H.  A.  and  the  said  E.  R.  of  the  same,  to  the  great  damage  of  the 
said  W.  H.  A.  and  the  said  R  R.,  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Pretence  that  defendant  was  well  offhand  free  from  debt^  4*^'(*) 

That  A.  G.  D.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  and  wickedly  de- 
vising and  intending  to  cheat ^and  defraud  one  W.  F.  of  bis  goods, 
moneys,  chattels  and  property,*  unlawfully  did  falsely  pretend  to  the 
said  W.  F.  that  he,  the  said  A.  G.  D.,  had  paid  every  dollar  of  the  old 
score  that  he  owed  in  Philadelphia,  that  he  was  well  off,  and  that  he 
was  very  rich,  and  had  a  great  deal  of  property  in  Kentucky. 
Whereas  in  truth  and  fact,  he  the  said  A.  G.  D.  had  not  paid  every 
dollar  of  the  old  score  that  he  owed  in  Philadelphia,  and  was  not 
well  off,  and  was  not  very  rich,  but  on  the  contrary  was  very  poor, 
and  did  not  own  a  great  deal  of  property  in  Kentucky ;  and  he  the 
said  A.  G.  D.  then  and  there  well  knew  the  said  pretence  and  pre- 
tences to  be  false ;  by  colour  and  means  of  which  said  false  pretence 
and  pretences,  he  the  said  A.  G.  D.  did  then  and  there  unlawfully 
obtain  from  the  said  W.  F.  otie  black  mantilla  of  the  value  of  twenty- 
five  dollars,  one  garnet  mantilla  of  the  value  of  twenty  dollars,  one 

(6)  Com. «.  Dsnieli,  Phil.  1848.  Uhder  thiB  mdiistmeiit  the  defendant  wae  convicted  in 
Fhiladelphiav  and  sentenoed.  A  writ  of  error  was  afterwards  taken  in  the  Supreme  Court 
(the  aastjrnment  of  error  being  confined  to»  the  lentenoe),  and  the  judgment  of  the  oouit. 
below  wae  iffirmfld. 
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black  silk  mantiila  of  the  value  of  fourteen  dollars,  one  black  em- 
broidered maQtilla  of  the  value  of  fourteeu  dollars,  two  plain  silk 
mantillas  of  the  value  of  twenty-four  dollars,  two  figured  silk  man- 
tillas of  the  value  of  eighteen  dollars,  twenty-six  yards  and  a-half  of 
striped  silk  of  the  value  of  forty-three  dollars  and  six  cents,  two  silk 
shawls  of  the  value  of  twenty-four  dollars,  two  cashmere  shawls  of 
the  value  of  twenty  dollars,  two  net  bags  of  the  value  of  eight  dol- 
lars, two  velvet  bags  of  the  value  of  eight  dollars,  twelve  yards  of 
figured  silk  of  the  value  of  nineteen  dollars  and  fifty  cents,  one  trunk 
of  the  value  of  one  dollar  and  fifty  cents,  being  together  of  the  value 
of  two  hundred  and  thirty-nine  dollars  and  six  cents,  being  then  and 
there  the  property  of  the  said  W.  F.,  with  intent  to  cheat  and  defraud 
the  said  W.-F.,  to  the  great  damage  of  the  said  W.  F.,  contrary,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Second  count    Negativing  the  pretence  more  fully. 

That  the  said  A.  G.  D.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  and  wickedly 
designing  and  intending  to  cheat  and  further  defraud  the  said  W.  F. 
of  his  goods,  moneys,  chattels  and  property,  unlawfully  did  further 
falsely  pretend  to  the  said  W.  F.,  that  he  the  said  A.  G.  D.  had  paid 
every  dollar  of  the  old  score  that  he  owed  in  Philadelphia,  meaning 
thereby  that  he  paid  and  discharged  all  the  old  debts  which  he  owed 
in  Philadelphia,  and  all  debts  which  he  had  previously  contracted  in 
Philadelphia),  that  be  was  well  off  (meaning  thereby  that  be  had 
ample  means),  that  he  was  rich,  and  had  a  great  deal  of  property  in 
the  State  of  Kentucky  (meaning  thereby  that  he  was  a  person  of 
great  wealth).  Whereas  in  truth  and  in  fact,  he  the  said  A.  G.  D. 
had  not  then  and  there  paid  off  every  dollar  of  the  old  debts  which 
he  owed  in  Philadelphia,  and  had  not  paid  off  all  debts  which  he  had 
previously  contracted  in  Philadelphia,  but  on  the  contrary,  then  and 
there  owed  and  still  does  owe  large  sums  of  money  to  various  per- 
sons, as  follows :  Seven  hundred  and  fifty-eight  dollars  and  seventy- 
eight  cents  to  J.  M.  0.,  J.  T.  and  S.  B.  D.,  trading  as  0.  and  T.;  ten 
hundred  and  forty  dollars  and  eighteen  cents  to  S.  W.  A.,  G.  W.  J. 
and  W.  F.,  trading  as  A.,  J.  and  Co.;  eight  hundred  and  twenty-two 
dollars  and  twenty-two  cents  to  R.L.  and  H.  J.,  trading  as  L. and  J.; 
three  hundred  and  ninety  dollars  and  'twenty-four  cents  to  I.  H.  and 
W.  J.  W.,  trading  as  H.  and  W.;  four  hundred  and  forty-one  dollars 
and  thirty-four  cents  to  R.  D.  W.,  Y.,  J.  A.,  J.  B.  and  H.  W.,  trading 
as  W.  and  A.;  three  hundred  and  ninety-seven  dollars  and  fifty-one 
cents  to  R.  W.  D.  T.,  W.  S.  P.  and  C.  B.  T.,  trading  as  T.,  P.  and  T. ; 
eighty-five  dollars  and  twenty-six  cents  to  R.  J.  T.  and  0.  E.,  trading 
as  T.  and  E.;  and  he  the  said  A.  G.  D.  was  not  well  off,  but  on  the  con- 
trary was  very  poor,  and  he  the  said  A.  G.  D.  was  not  rich,  but  ou 
the  contrary  was  then  insolvent  and  unable  to  pay  his  debts,  and  he 
the  said  A.  G.  D.  had  not  then  a  great  deal  of  property  in  Kentucky; 
by  colour  and  means  of  which  said  false  pretence  and  pretences,  he 
the  said  A.  G.  D.  did  then  and  there  unlawfully  obtain  from  the  said 
W.  F.  the  goods  and  chattels,  property  and  merchandise  in  the  afore- 
said first  count  mentioned,  with  intent  to  cheat  and  defraud  the  said 
W.  F.,  to  the  great  damage  of  the  said  W.  F.,  contrary,  &a,  and 
against,  &c.    {Conclude  as  in  book  1,  chap,  3). 
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Pretence  that  a  certain  draft  for  9  7700,  dratcn  by  a  house  in  CharleS' 
trm  on  a  house  in  Boston^  which  the  defendant  exhibited  to  the  prose^ 
cutar,  had  been  protested  for  non-payment;  that  the  defendant  had 
had  his  pocket  cut,  and  his  pocket-book  containing  9  105  stolen  from 
it;  that  a  draft  drawn  by  a  person  in  Philadelphia ,  which  the  da* 
fendant  showed  the  prosecutor,  had  been  received  by  the  defendant  in 
exchange  for  the  protested  draft,  and  that  the  defendant  expected  to 
receive  the  money  an  the  last  mentioned  drafL{c) 

That  E.  H.9  late,  &c.,  being  a  person  of  an  evil  disposition,  ill  name 
and  fame,  and  of  dishonest  conversation,  and  devising  and  intending 
by  unlawful  ways  and  means  to  obtain  and  get  into  his  hands  and 
possession  the  moneys,  goods,  chattels  and  effects  of  the  honest  and 
good  people  of  the  State  of  New  York,  to  maintain  his  idle  and  pro- 
fligate course  of  life,  on,  &c.,  at,  (&c,,  with  intent  to  cheat  and  de- 
fraud one  A.  B.,  did  then  and  there  unlawfully,  knowingly  and 
designedly,  falsely  pretend  and  represent  to  the  said  A.  B.,  that  a 
certain  draft  for  six  thousand  seven  hundred  dollars,  purporting  to 
have  been  drawn  by  a  Mr.  E.  of  Charleston,  on  a  house  in  Boston 
(and  which  the  ssiid  E.  H*  then  and  there  exhibited  to  the  said  A.  B.), 
had  been  protested  for  non-payment.  That  he  the  said  E.  H.  had 
his  pocket  cut,  and  his  pocket-book  containing  one  hundred  and 
seventy-five  dollars  stolen  therefrom,  and  that  he  had  got  the  pocket- 
book  subsequently  at  the  police  office  in  the  City  of  New  York,  but 
no  money;  that  a  certain  other  draft  for  six  thousand  five  hundred 
dollars,  drawn  on  a  Mr.  T.  of  Philadelphia  (which  said  E.  H.  then 
and  there  exhibited  to  the  said  A.  B.),  had  been  received  in  exchange 
by  him  the  said  E.  H.  for  the  protested  draft  as  aforesaid ;  and  that 
the  said  E.  H.  expected  to  receive  the  money  on  the  said  last  men- 
tioned draft ;  and  the  said  A.  B.  then  and  there  believing  the  said 
false  pretence  and  representation  so  made  as  aforesaid  by  the  said  E. 
H.,  and  being  deceived  thereby,  was  induced  by  reason  of  the  false 
pretence  and  representation  so  made  as  aforesaid,  to  deliver,  and  did 
then  and  there  deliver  to  the  said  E.  H.  thirty  pieces  of  silver  coin, 
called  dollars,  of  the  value  of  one  dollar  each,,  ten  promissory  notes 
for  the  payment  of  five  dollars  each,  and  of  the  value  of  five  dollars 
each,  then  and  there  being  due  and  unsatisfied,  five  other  promissory 
notes  for  the  payment  of  three  dollars  each,  and  of  the  value  of  three 
dollars  each,  then  and  there  being  due  and  unsatisfied,  of  the  proper 
moneys,  goods,  chattels  and  effects  of  the  said  A.  B.,  the  said  E.  H. 
did  then  and  there  receive  and  obtain  the  said  promissory  notes  and 
money  of  the  said  A.  B.,  of  the  proper  moneys,  goods,  chattels  and 
effects  of  the  said  A.  B.,  by  means  of  the  false  pretence  and  repre- 
sentation aforesaid,  and  with  intent  to  cheat  and  defraud  the  said  A. 

(«)  People  •.  Hale,  1  Wheel.  C.  C.  1 74  This  ooant  purports  to  have  been  •«  settled**  by 
Mr.  Maxwell,  the  then  district  attorney  of  New  York.  The  offence  is  set  forth  with  sof. 
ficient  particnlaritr,  with  the  exception  perhaps  of  the  last  assig^tnent  of  pretence,  **  that 
defendant  tspectti  to  receive  the  money,"  dbc,  which  had  it  stood  alone  would  have  been 
insufficient  to  have  sustained  a  verdict  It  does  not  appear  from  the  report  whether  an/ 
exception  was  taken  to  the  indictment,  the  chief  point  in  the  case,  so  far  as  tlie  syllabus  is 
eoDoerned,  bcin^  the  declaration  of  Recorder  Riser,  that  **  the  court  was  olwoys  willing 
to  bear  what  could  be  alleged  in  favour  of  a  prisoner,  in  arrest  of  judgment.*' 
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B.  of  the  said  promissory  notes  and  money;  whereas  in  truth  and  in 
fact,  the  said  E.  H.  had  not  any  draft  for  six  thousand  seven  hundred 
dollars,  drawn  by  Mr.  E.  of  Charleston  on  a  house  in  Boston,  and 
no  such  draft  had  been  protested ;  and  whereas  in  fact,  the  said  E. 
H.  had  not  been  robbed  of  any  money,  and  never  did  receive  any 
pocket-book  from  the  police  office  which  had  been  stolen  from  him ; 
and  whereas  in  truth  and  in  fact,  no  other  draft  for  six  thousand  five 
hundred  dollars,  drawn  on  a  Mr.  T.  of  Philadelphia,  had  ever  been 
received  by  him,  the  said'  E.  H.,  in  exchange  for  the  said  first  men- 
tioned draft ;  and  whereas  in  truth  and  in  fact,  both  drafts  exhibited 
by  the  said  E.  H.  as  aforesaid  to  the  said  A.  B.  were  forged  and 
false,  and  the  said  E.  H.  never  expected  to  receive  any  money  by 
virtue  thereof  from  the  persons  on  whom  they  purported  to  be  drawn, 
and  which  the  said  E.  H.  then  and  there  well  knew ;  and  whereas  in 
fact  and  in  truth,  the  pretence  and  representation  so  made  as  afore- 
said by  the  said  E.  H.  to  the  said  A.  B.,  was  in  all  respects  utterly 
false  and  untrue,  to  wit,  on,  &c.;  and  whereas  in  fact  and  in  truth, 
the  said  E.  H.  well  knew  the  said  pretence  and  representation,  so 
made  by  him  as  aforesaid  to  the  said  A.  B.,  to  be  utterly  false  and 
untrue  at  the  time  of  making  the  same. 

That  the  said  E.  H.,  by  means  of  the  false  pretence  aforesaid,  on, 
&c.,  at,  &c.,  unlawfully,  falsely,  knowingly  and  designedly,  did  re- 
ceive from  the  said  A.  B.,  of  the  proper  moneys,  goods,  chattels  and 
effects  of  the  said  A.  B.,  with  intention  to  defraud  him  of  the  same, 
against,  &c.,  and  against,  &c.     {Conclude  as  hi  book  1,  chap.  3). 

Pretence  that  a  cef*tain  watch  sold  by  defendant  to  prosecutor  was 
gold.[d) 

That  A.  B.,  &c.,  contriving  and  intending  one  C.  D.,  by  false  pre- 
tence to  cheat  and  defraud  of  his  money  and  property  (and  by  means 
of  divers  false  pretences  to  be  hereinafter  more  particularly  described, 

(J)  This  indictment  is  based  generally  on  that  in  Com.  «.  Strain,  10  Met  521,  the  alle- 
gations in  brackets  being  introduced.  **  The  ease  at  bar,"  said  the  court,  **  if  confined  in 
Its  proof,  on  the  trial  by  the  jury,  to  the  mere  allegations  in  the  indictment,  would  be  cer- 
tainly quite  bald.  The  indictment  does  not  allege  any  bargain,  nor  any  colloquium  as  to 
a  bargain  for  a  ^atch ;  nor  any  proposition  of  Blake  to  buy,  or  of  the  defendant  to  sell  a 
watch;  nor  any  delivery  of  the  watch,  as  to  which  the  false  pretences  were  made,  into  the 
possession  of  Biake,  as  a  consideration  for  the  money  he  paid  the  defendant. 

**  It  seems  to  us,  that  where  money  or  other  property  is  obtained  by  a,  sale  or  exchange 
of  property,  effected  by  means  of  false  pretences,  such  sale  or  exchange  ought  to  be  set 
forth  in  the  indictment ;  and  that  the  false  pretences  should  be  alleged  to  have  been  made 
with  a  view  to  effect  such  sale  or  exchange,  and  that  by  reason  thereof  the  party  was  in- 
duced to  buy  or  exchange,  as  the  case  may  be. 

*«  Although  the  language  of  the  Rev.  StaU.  c.  136,  s.  32,  is  very  broad,  yet  all  will  agree 
that,  in  its  practical  application,  the  false  declaration  must  be  made  to  a  party  who  has  an 
interest  in  the  matter,  and  is  affected  injuriously  by  the  falsehood.  We  go  further,  how- 
ever, and  hold  that  in  a  case  like  tl^e  present,  where  the  alleged  false  pretences  were  in- 
jurious only  by  inducing  another  person  to  buy  the  article  as  to  which  such  false  repre- 
ncntations  were  made,  such  sale  or  offer  for  sale  must  be  set  out  as  a  part  of  the  facts 
relied  upon,  and  as  a  material  allegation  in  the  description  of  the  offence. 

**Upon  the  whole  matter,  the  court  are  of  opinion  that  this  indictment  doeft  not  plainly 
and  distinctly  set  forth  the  offence  Intended  to  be  charged ;  that  it  does  not  conuin  en 
arerment  of  those  material  facts  which  the  government  would  be  bound  to  prove,  licfnre 
they  could  ask  for  a  conviction ;  and  that,  for  this  cause,  tlie  judgment  aliould  bo  ai rested.** 
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to  sell  and  dispose  of  as  a  genuine  gold  watch^  to  tRe  said  C.  D.,  a 
certain  watch  of  base  and  spurious  metal),  unlawfully,  knowingly 
and  designedly  did  falsely  pretend  to  said  C.  D.,  that  the  said  watch 
which  he  the  said  A.  B.  then  and  there  had,  was  a  gold  watch  (and 
that  the  said  A.  B.,  did  thereupon  effect  a  sale  of  the  said  watch  to 
the  said  C.  D.  for  the  sum  of,  &c.,  of  the  money  and  property  of  the 
said  C.  D.,  he  the  said  C.  D.  being  induced  to  purchase  said  watch 
by  the  false  pretence  above  mentioned),  by  means  whereof,  said  A. 
B.  then  and  there  unlawfully,  knowingly  and  designedly  did  obtain 
from  said  C.  D.,  the  said  {setting  forth  the  money  obtained^,  of  the 
money  and  property  of  him  the  said  C.  D.  as  aforesaid,  with  intent 
him  the  said  C.  D.  then  and  there  to  cheat  and  defraud  of  the  same ; 
whereas  in  truth  and  in  fact,  said  watch  was  not  then  and  there  a 
gold  watch,  but  was  a  watch  of  base  and  spurious  metal;  and  said  A. 
B.  then  and  there  well  knew  that  the  same  was  not  a  gold  watch, 
but  was  a  watch  of  base  and  spurious  metal  as  aforesaid ;  to  the 
great  damage  and  deception  of  him  the  said  C.  D.,  against>  &c.,  and 
contrary,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Pretence  that  a  certain  horse  to  be  sold^  4*^.,  was  sound,  and  was  the 
horse  called  "  Charley:\e) 

That  the  said  M.,  on,  &c.,  contriving  and  intending  knowingly  and 
designedly,  by  false  pretences  to  cheat  and  defraud  one  J.  L.  of  his 
moneys,  goods,  wares  and  merchandise  and  other  things,  did,  know- 
ingly and  designedly,  falsely  pretend  to  said  L.,  that  a  certain  horse 
which  he  the  said  M.  then  wished  and  offered  to  exchange  with  said 
L.  for  a  certain  colt  and  five  dollars  in  money,  was  then  and  there  a 
sound  horse,  and  was  the  horse  called  the  C,  the  said  horse  called 
the  C,  being  well  known  to  said  L.  by  true  and  correct  representa- 
tions which  he  had  received,  although  he  had  not  seen  said  horse  called 
ilie  C,  &c.,  by  which  false  pretences  said  M.,  then  and  there  induced 
the  said  L.  to  exchange  with  and  deliver  to  said  M.,  his  said  colt  and 
five  dollars  in  money  for  said  horse  falsely  represented  as  aforesaid 
to  be  the  C,  &c.,  and  whereas  in  truth  and  in  fact,  the  said  horse  which 
said  M.  offered  to  and  exchanged  with  said  L.,  and  which  he  repre- 
sented as  a  sound  horse,  and  as  the  horse  called  the  C,  was  not  a 
sound  horse,  and  was  not  the  horse  called  the  C,  but  was  a  different 
horse  and  unsound,  and  wholly  worthless,  &c. 

(c)  This  ifl  the  labstanco  of  an  indictment  sastained  in  Maine,  in  State  e.  Mills,  17 
Maine  24.  **The  home,  called  the  Charley ^^  said  the  court, "  might  have  had  the  reputa. 
tioQ  of  poaoc aging  qualities,  which  rendered  it  desirable  for  the  party  injured  to  become 
the  owner  of  him.  The  defendant  produced  a  horse,  which  he  affirmed,  was  the  Charley, 
It  was  a  false  pretence,  fraudulently  made,  for  the  purpose  of  procuriner  a  colt  and  money 
from  another.  The  attempt  sneered.  These  facts  the  jury  have  foond.  It  is  a  case 
literally  within  the  statute;  and  we  do  not  perceive  why  it  is  not  within  the  mischief  it 
was  intended  to  pnnish.  To  sustain  it  would  not  be  goin^  further  than  precedents  war- 
rant If  the  constmotion  should  be  narrowed  to  oases^  which  raiffht  be  guarded  against 
by  common  prudence,  the  weak  and  imbecile,  the  usual  victims  of  these  pretences,  would 
be  left  unprotected.  It  may  not  be  easy  to  lay  down  any  general  rule,  with  proper  quali- 
fications  and  limitations ;  bat  in  the  case  before  ns,  we  are  of  opinion,  that  Uie  offence 
charged  has  been  oommitted.** 
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Pretence^  tfiat  a  horse  and  phaeton  were  the  property  fff  a  lady  then 
ahartly  before  deceased^  and  thai  the  horse  was  kindt  ^c.{f) 

That  T.  K.  the  elder,  &c.,and  S.  K.,  fcc",  intending,  Ac,  on,  <tc.,  at, 
&c.,  unlawfully,  knowingly  and  designedly  did  falsely  pretend  to  the 
said  G.  W.  F.,  that  a  certain  carriage,  to  wit,  a  carriage  called 
a  phaeton,  and  a  certain  mare  and  a  certain  gelding  which  they 
the  said  defendants  then  and  there  offered  for  sale  to  the  said  6. 
W.  F.,  had  then  been  the  property  of  a  lady  then  deceased,  and 
were  then  the  property  of  her  sister,  and  were  not  then  the  pro- 
perty of  any  horse-dealer,  and  were  then  the  property  of  a  pri- 
vate person,  and  that  the  said  mare  and  the  saia  gelding  were 
then  respectively  quiet  to  ride  and  drive,  and  quiet  and  tractable  in 
every  respect.  By  means  of  which  said  false  pretences  the  said  de- 
fendants did  then  and  there  unlawfully,  knowingly  and  designedly 
obtain  from  the  said  G.  W.  F.,  a  certain  valuable  security,  to  wit,  an 
order  for  the  payment  of  one  hundred  and  sixty-eight  pounds  (being 
then  and  there  the  property  of  the  said  G.  W.  F.),  with  intent  then 
and  there  to  cheat  and  defraud  him  the  said  G.  W.  F.  of  the  same. 
Whereas  in  truth  and  in  fact,  the  said  carriage,  the  said  mare  and  the 
said  gelding  had  not  then  been  the  property  of  a  lady  then  deceased, 
and  were  not  then  the  property  of  her  sister ;  and  whereas  in  truth 
and  in  fact,  the  said  carriage,  the  said  mare  and  the  said  gelding, 
were  the  property  of  a  horse-dealer,  and  whereas  in  truth  and  in  fact 
the  said  carriage,  the  said  mare  and  the  said  gelding,  were  not  then 
the  property  of  a  private  person ;  and  whereas  in  truth  and  in  fact, 
the  said  mare  and  the  said  gelding  were  not  then  quiet  to  ride  and 
drive,  and  were  not  then  quiet  and  tractable  in  every  respect;  and 
whereas  the  said  defendants  then  and  there  well  knew  that  the  said 
carriage,  the  said  mare  and  the  said  gelding  had  not  then  been  the 
property  of  a  lady  then  deceased,  and  were  not  then  the  property  of 
her  sister ;  and  also  then  and  there  well  knew  that  the  same  were 
then  the  property  of  a  horse-dealer,  and  that  the  same  were  not  then 
the  property  of  a  private  person,  and  that  the  said  mare  and  the  said 
gelding  were  not  then  quiet  to  ride  and  drive,  and  were  not  then 
quiet  and  tractable  in  every  respect,  to  the  great  damage  and  decep- 
tion of  the  said  G.  W.  F.,  to  the  evil  example,  &c.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count  Like  Oie  firsts  except  that  the  offering  for  sale  was 
alleged  to  hdve  been  by  T.  a,  the  eldtr^  only. 

Pretence  that  one  J.  P.,  of  the  City  of  Washington,  wanted  to  buy  some 
brandy^  Sfc;  that  saia  J.  P,  kept  a  large  hotel  at  Washington^  4*^., 
that  defendant  teas  sent  by  said  J.  P.  to  purchase  brandy  as  afore- 
said, and  that  defendant  would  pay  cash  therefor,  if  prosecutor  would 
sell  him  the  same,{g)    First  count 

That  A.  S.,  late,  &c.,  being  an  evil  disposed  person,  with  intent  to 

(/)  It  o.  Kenrick,  5  A.  &  E.  N.  S.  49,  where  this  count  appears  to  be  sosUined. 
Ig)  Com.  V.  Spring,  C^.  &,  Term.  City  and  County  of  Philadelphia.    See  3  Pa.  L. 
J.  S,  The  defendant  was  convicted  and  sentence  passed.  The  averment  that  he  **  iDteodcd** 
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and  contriving  and  intending  unlawfully,  fraudulently  and  deceitfully 
to  cheat  and  defraud  J.  L.  and  P.  J.,  co-partners  in  trade,  under  the 
firm  of  J.  L.  and  Company,  of  the  said  city  and  county,  of  their  goods, 
wares  and  merchandises,  on,  &c.,  at,  &c.,  unlawfully,  knowingly  and 
designedly,  did  falsely  pretend  to  the  said  J.  L.  and  P.  J.,  as  afore* 
said,  that  one  J.  P.,  of  the  City  of  Washington,  wanted  to  buy  some 
brandy,  to  wit,  two  half  pipes  of  brandy,  that  the  said  J.  kept  a 
large  hotel  at  Washington  City  aforesaid,  that  he  the  said  A.  S.  was 
sent  by  the  said  J.-  P.  to  purchase  brandy  as  aforesaid  for  him, 
(said  J.  meaning),  and  he  the  said  A.  S.  would  pay  therefor  in 
cash,  if  they  the  said  Jv  L.  and  P.  J.  would  sell  him  the  same ;  by 
which  said  false  pretences  the  said  A.  S.  did  then  and  there,  to  vfiu 
on,  &c.,  at,  &&,  unlawfully,  knowingly  and  designedly  obtain  from 
the  said  J.  L.  and  P.  J.,  as  aforesaid,  two  half  pipes  of  brandy,  of  the 
value  of  three  hundred  dollars,  of  the  goods,  wares  and  merchandises 
of  the  said  J.  L.  and  P.  J.,  with  intent  then  and  there  to  cheat  and 
defraud  them  the  said  J.  L.  and  P.  J.  of  the  same ;  whereas,  in  truth 
and  in  fact  the  said  A.  S.  was  not  then  sent'  by  J.  P.  to  purchase 
such  brandy  as  aforesaid  for  him  or  any  other  person,  and  the  said 
J.  P.  did  not  want  to  buy  any  brandy  as  aforesaid,  and  did  not  keep 
a  hotel  at  Washington  City  as  aforesaid,  and  the  said  A.  S.  did  not  at 
the  time  of  so  as  aforesaid  procuring  the  said  brandy,  intend  to  pay 
for  the  same,  (insert  8Cienter)y  to  the  great  damage  and  deception  of 
the  said  J.  L.  and  P.  J.,  to  the  evil  example  of  all  others  in  like  cases 
offending,  against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1, 
chap.  3). 

Second  count  That  defendant  was  requested  by  one  J,  P.,  toko 
kepi  a  large  hotel  in  Washington  City^  to  purchase  some  brandy  for 
said  J.  P,f  and  that  if  prosecutor  would  sell  defendant  two  half  pipes  of 
brandy y  defendant  would  pay  prosecutor  cash  for  tlie  same  shortly  after 
delivery. 

That  the  said  A.  S.,  being  such  person  as  aforesaid,  with  intent  to 
and  contriving  and  intending  unlawfully,  fraudulently  and  deceitfully 
to  cheat  and  defraud  the  said  J.  L.  and  P.  J.,  co-partners  as  afore* 
said,  of  their  goods,  wares  and  merchandises,  on,  &c.,  at,  dLC.,  unlaw* 
fully,  knowingly  and  designedly,  did  falsely  pretend  to  the  said  J.  L» 
and  P.  J.,  as  aforesaid,  that  he,  the  said  A.  S.,  was  requested  by  one 
J.  P.,  who  kept  a  large  hotel  in  Washington  City,  to  purchase  some 
brandy  for  him, said  P.;  and  thai  if  they,  the  said  J.  L.  and  P.  J.  would 
sell  him,  said  A.  S.,  two  half  pipes  of  brandy,  he  the  said  A.  S.  would 
pay  for  the  same  in  cash  shortly  after  delivery  thereof;  by  which  said 
folse  pretences  the  said  A.  S.  did  then  and  there,  to  wit,  on  the  day 
and  year  last  aforementioned,  within  the  jurisdiction  of  the  said  court,^ 
unlawfully,  knowingly  and  designedly  obtain  from  the  said  J.  L.  and 
P.  J.,  as  aforesaid,  two  half  pipes  of  brandy,  of  the  value  of  three 
hundred  dollars,  of  the  goods,  wares  and  merchandises  of  the  said  J. 

to  pay,  in  the  first  two  counts  would  not  have  been  alone  safficienl^bulas  it  was  oommilted 
with  other  operative  pretences,  and  as  it  could  be  disedj^gred  from  the  context  as  surplus^ 
«fe,  it  did  not  vitbte  the  counts  in  which  it  is  introduced.  The  omission  of  an  aver» 
ment,  bowerer,  that  the  defendant  knew  the  pretences  to  be  at  the  time  false,  is  mora 
qoestiooable. 
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L.  and  P.  J.,  with  intent  then  and  there  to  cheat  and  defraud  them, 
the  said  J.  L.  and  P.  J.,  of  the  same;  whereas  in  truth  and  in  fact, 
the  said  A.  S.  was  not  requested  by  J.  P.  to  purchase  brandy  for  him, 
said  P.,  and  said  P.  did  not  keep  a  hotel  in  Washington  City,  and  the 
said  A.  S.  did  not  at  the  time  of  procuring  the  said  brandy  as  afore* 
said,  intend  to  pay  for  the  same  as  aforesaid,  {insert  scienter)^  to  the 
great  damage  and  deception  of  the  said  J.  L.  and  P.  J.,  to  the  evil  ex- 
ample of  all  others  in  like  cases  offending,  against,  dec.,  and  against, 
<bc.     {Conclude  as  in  book  1,  chap.  S). 

Third  count  Thai  defendant  had  been  requested  by  cnue  J.  P.,  to 
fur chase  for  him  some  brandy,  thai  he  {the  said  J.  P«),  kejA  a  large 
hotel  in  Baltimore^  ^c. 

That  the  said  A.  S.,  being  such  person  as  aforesaid,  with  intent  to 
and  contriving  and  intending  unlawfully,  fraudulently  and  deceitfully 
to  cheat  and  defraud  the  said  J.  L.  and  P.  J.,  co-partners  as  afore- 
said, of  their  goods,  wares  and  merchandises,  on  the  thirteenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
two,  with  force  and  arms,  at  the  city  and  county  aforesaid,  and  with- 
in the  jurisdiction  of  the  said  court,  unlawfully,  knowingly  and 
designedly,  did  falsely  pretend  to  the  said  J.  L.  and  P.  J.,  as  afore- 
said, that  he  (the  said  A.  S.),  was  requested  by  one  J.  P.  to  purchase 
for  him  some  brandy,  and  that  he  (the  said  P.),  kept  a  large  hotel  at 
Washington ;  by  which  said  false  pretences,  the  said  A.  S.  did  then 
and  there,  to  wit,  on  the  day  and  year  last  aforementioned,  at  the 
city  and  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully,  knowingly  and  designedly  obtain  from  the  said  J. 
L.  and  P.  J.,  as  aforesaid,  two  half  pipes  of  brandy,  of  the  value  of 
three  hundred  dollars,  of  the  goods,  wares  and  merchandises  of  the 
said  J.  L.  and  P.  J.,  with  intent  then  and  there  to  cheat  and  defraud 
them,  the  said  J.  L.  and  P.  J.,  of  the  same ;  whereas  in  truth  and  in 
fact,  tlie  said  A.  S.  was  not  requested  by  the  said  J.  P.  to  purchase 
any  brandy  for  him,  and  the  said  P.  did  not  keep  a  hotel  at  Wash- 
ington, {in/sert  scienter),  to  the  great  damage  and  deception  of  the 
»aid  J.  L.  and  P.  J.,  to  the  evil  example  of  all  others  in  like  cases 
offending,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

For  pretending  to  an  attesting  justice  and  recruiting  sergeant  that 
defendant  was  not  an  apprentice,  and  thereby  obtaining  money  to 
enUsL{h) 

That  on,  &c.,  one  D.  K.,  then  being  a  sergeant  in  the  Invalid  bat- 
talion of  the  royal  regiment  of  artillery  of  our  said  lady  the  queen, 
then  and  long  before  was  a  person  in  due  manner  appointed  and  au- 
thorized to  enlist  persons  to  serve  our  said  lady  the  queen  as  soldiers 
in  the  corps  of  royal  military  artificers  and  labourers,  and  that  one  S. 
D.  had  then  lately  before  enlisted  with  the  said  D.  K.,  to  serve  our 

{k)  DiekiiMon*8  Q.  S.  6th  exl.  335,  (e).  1  Stark.  C.  P.  474 ;  Me  8  Viet  oe.  8,  9,  and  as- 
fiaal  mutiny  acts ;  also  R.  e.  Joseph  Jonen,  I  Leach  C.  C.  1 74.  The  indentures  mant  be 
proved  by  e  subsoribinig;  witness,  if  produced,  ih.\  lor  the  gttilt  of  the  offence  isooostUuted 
t>y  the  actual  and  legal  binding. 
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said  lady  the  queen  as  a  soldier  in  the  said  corps  of,  &c.,  and  the  said 
S.  D.,  on,  &c.y  at,  &c.,  in  order  to  be  attested,  pursuant  to  tlie  statute 
in  that  case  made  and  provided,  did  in  his  proper  person  appear  be- 
fore H.  L.,  esquire,  then  being  one  of  the  justices  of  our  said  lady  the 
qneen,  assigned,  die.  And  the  jurors,  &c.,  do  further  present,  that 
the  said  S.  D.,  late  of,  &c.,  being  an  evil  disposed  person,  and  con- 
triving and  intending  to  cheat  and  defraud  the  said  D.  K.  of  his  mo- 
neys, and  to  make  it  be  believed  that  he  the  said  S.  D.  was  at  liberty 
and  eligible  to  be  enlisted,  to  serve  our  said  lady  the  queen  as  a  soldier 
in  the  corps  of,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c.,  aforesaid,  un- 
lawfully, knowingly  and  designedly,  did  falsely  pretend  to  the  said 
H.  L.  (he  the  said  H.  L.  then  and  there  being  such  justice  as  afore- 
said, and  then  and  there  having  sufficient  and  competent  power  and 
authority  to  attest  persons  to  serve  our  said  lady  the  queen  as  soldiers** 
in  the  said  corps  of,  &c.},  that  he  the  said  S.  D.  was  not  then  an  ap- 
prentice (meaning  that  the  said  S.  D.  then  and  there,  to  wit,  on,  &c., 
at,  &c.,  when  he  so  appeared  before  the  said  H.  L.,  the  justice  afore- 
said, in  order  to  be  attested  as  aforesaid,  was  not  an  apprentice,  and 
that  he  the  said  S.  D.  was  then  and  there  at  liberty  and  eligible  to  be 
enlisted  to  serve  our  said  lady  the  queen  as  a  soldier  in  the  said  corps), 
by  means  of  which  said  false  pretence,  he  the  said  S.  D.  unlaw- 
fully, knowingly  and  designedly,  did  obtain  from  the  said  D.  K. 
the  sum  of  pounds,  of  the  proper  moneys  of  the  said  D.  K., 

with  intent  to  cheat  and  defraud  the  said  D.  E.  of  the  same ;  where- 
as in  truth  and  in  fact,  the  said  S.  D.,  on,  &c.,  at,  &c.,  aforesaid,  at 
the  time  when  he  so  appeared  before  the  said  H.  L.,  the  justice  afore- 
said, in  order  to  be  attested  as  aforesaid,  was  an  apprentice,  and  was 
not  at  liberty  and  eligible  to  be  enlisted  to  serve  our  said  lady  the 
queen  as  a  soldier  in  the  said  corps ;  and  whereas,  in  truth  and  in 
fact,  the  said  S.  D.  was  then,  to  wit,  on,  &c.,  an  apprentice  to  G.  0.; 
and  whereas,  in  truth  and  in  fact,  the  said  S.  D.  was  not  then,  to  wit, 
on,  &c.,  at,  &c,  at  liberty  and  eligible^  to  be  enlisted  to  serve  our  said 
lady  the  qneen  as  a  soldier  in  the  said  corps,  against,  (Sx.,  and  against, 
&a     (Conclvde  as  in  book  1,  chap.  3), 

For  obtaining  more  than  the  sum  due  for  carriage  of  a  'parcel  by  produc* 
i^g  a  false  tickeL{i) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  had  in  his  custody  and  pos- 
session a  certain  parcel  to  be  by  him  delivered  to  Maria  Countess 
Dowager  of  Ilchester,  upon  the  delivery  of  which  he  was  authorized 
and  directed  to  receive  and  take  the  sum  of  six  shillings  and  sixpence, 
and  no  more,  for  the  carriage  and  porterage  of  the  same ;  yet,  that 
the  said  A.  B.  produced  and  delivered  to  T.  H.,  then  being  a  servant 
to  the  said  Countess  of  I.,  the  said  parcel,  together  with  a  certain  false 

(t)  This  WM  the  indtctmeot  in  R.  o.  DooglaM,  1  Campb.  313,  «nd  it  was  bolden^  upon 
the  terms  of  30  GeOb  II.  c.  43,  that  a  AoefccC  is  sufficiently  described  as  a  pareeL  It  was 
also  holden,  that  if  money  (as  in  this  eaae)  be  obtained  from  the  servant,  who  had  money 
of  his  master  in  hand  at  the  time«  it  might  be  well  laid  to  he  the  property  of  the  IsUer; 
but  if  he  had  not  money  enough  of  his  employer  in  his  hands  at  tlie  time,  saeh  master 
cannot  be  stated  to  be  the  person  defirauded. 
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and  counterfeit  ticket,  made  to  denote  that  the  sam  of  nine  shillings 
and  tenpence  was  charged  for  the  carriage  and  porterage  of  the  said 
parcel,  and  unlawfully,  knowingly  and  designedly,  did  falsely  pre- 
tend to  the  said  T.  H.  that  the  said  false  and  counterfeit  ticket  was  a 
just  and  true  ticket,  and  that  the' said  sum  of  nine  shillings  and  ten- 
pence  had  been  charged  and  was  due  and  payable  for  the  carriage 
and  porterage  of  the  said  parcel,  and  that  he  the  said  A.  B.  was  au- 
thorized and  directed  to  receive  and  take  the  said  sum  of  nine  shil- 
lings and  tenpenee  for  the  carriage  and  porterage  of  the  said  parcel, 
by  means  of  which  said  false  pretences  defendant  did  unlawfully, 
knowingly  and  designedly,  obtain  of  and  from  the  said  T.  H.,  the 
sum  of  three  shillings  and  fourpence,  of  the  moneys  of  the  said  coun- 
Hfss,  with  intent  to  cheat  and  defraud  her  of  the  same,  whereas,  in 
truth  and  in  fact,  &c.  {Negative  the  pretences  and  conclude  as  before). 

Pretence  thai  defendant  had  na  note  protested  for  non-payment,  that  he 
was  solvent,  and  worth  from  nine  to  ten  thousand  dollar s,{j) 

That  C.  H.,  late,  &c.,  being  a  person  of  an  evil  disposition,  ill  name 

ij)  People  V.  Haynet,  14  Wend.  546.  In  this  esse  uHiroately  there  wu  b  new  trial  g^iven 
by  the  Court  of  EIrrora  on  the  grouad  that  where  a  porchaae  of  merchaikdise  ia  made,  the 
goods  selected,  put  ia  a  box  and  the  name  of  the  purchaser  and  his  place  of  residenco 
marked  thereon,  and  the  box  containing  the  goods  sent  by  the  vendor  and  put  on  board  a 
steamboat  designated  by  the  purchaser,  to  be  forwarded  to  his  residenee,  the  mlt  is  com- 
plete and  the  goods  become  the  property  of  the  purehaeer. 

And  where  after  suck  delivery^  the  vendor,  on  receiving  information  inducing  htm  to 
suspect  the  solvency  of  the  purchaser,  expressed  an  intention  to  reclaim  the  goods,  and  the 
purchaser  thereupon  made  representations  in  respect  to  his  ability  to  pay,  by  means  of 
which  the  vendor  abandoned  his  intention,  and  the  purchaser  was  then  indicted,  charged 
with  the  offence  of  having  obtained  the  goods  by  false  pretences^  the  representations  made 
by  him  being  alleged  as  false  pretences,  it  was  held,  that  the  sale  being  complete  before 
the  representations  were  made,  the  defendant  could  not  be  considered  guilty  of  the  crime 
charged  against  him. 

The  above  were  the  only  points  adjudged  in  the  decision  of  the  case;  the  court  declin- 
ing to  pass  upon  the  other  questions  presented  by  the  bill  of  exception.  Those  questions 
are  :  1.  Whether,  admitting  the  representations  made  by  the  defendant  to  have  been  made 
previous  to  the  completion  of  the  sale,  and  that  thereby  the  vendors  were  induced  to  give 
him  credit,  such  representations  can  properly  be  considered  false  pretences  within  the 
meaning  of  the  statute ,"  and  2.  Whether  when,  as  in  this  case,  seneral  pretences  are  alleged 
to  have  been  made,  and  are  averred  to  be  false,  the  public  prosecutor  is  bound  to  prove  all 
the  pretences  to  be  false,  or  whether  it  is  sufficient  for  less  than  all  to  bo  false,  provided  that 
enough  be  proved  to  authorize  the  jury  to  say  that  those  proved  had  so  material  an.  effect 
in  procuring  the  credit,  or  ia  inducin|f  the  delivery  of  the  property,  that  without  the  in- 
fluence of  auch  pretences  upon  the  mind  of  the  party  defrauded,  he  would  not  have  given 
the  credit  or  parted  with  the  property.  These  questions  being  of  an  interesting  character, 
and  having  been  fully  discussed  by  tho  chancellor  and  senator  Tracy,  the  conclusioas  at 
which  they  severally  arrived  are  here  presented. 

Conclusions  arrived  at  by  the  chancellor  in  the  opinion  delivered  by  him: 

**  A  bill  of  exception  cannot  be  presented  in  a  criminal  case,  to  review  the  charge  of  the 
court,  or  the  finding  of  the  jury  upon  mere  matters  of  fact^  where  there  has  been  no  erro- 
neous decision  upoa  the  matters  of  laWk 

*^  Whether  it  is  competent  for  a  court  to  grant  a  new  trial  in  a  ease  of  felony,  at  the  in- 
stance of  the  defendant,  where  there  has  bc^n  a  palpable  misdiscretion  of  the  court  upon 
the  mere  roattefs  of  ftct,  or  a  verdict  clearly  against  the  weight  of  evidence  without  such 
misdiscretion,  where  no  erroneous  decision  ia  point  of  hiw  is  made,  quere, 

*'  It  is  not  necessary  to  constitute  the  ofience  of  o6to>ntfig  goods  by  false  pretences,  that 
the  owner  should  have  been  tndueed  to  part  with  his  property  solely  and  entirely  by  pre* 
truces  which  were  false.  If  the  J4ipy  are  satiKficd  that  the  pretences  proved  to  have  been 
faitic  and  fraudulent  were  a  part  of  the  moving  sauseSj  inducing  tho  owner  tapart  with  his 
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and  fame,  and  of  dishonest  conversation,  and  devising  and  intending, 
by  unlawful  ways  and  means,  to  obtain  and  get  into  his  hands  and 
possession,  the  moneys,  valuable  things,  goods,  chattels,  personal  pro- 

?erty  and  effects*of  the  honest  and  good  peopls  of  the  State  of  New 
'ork,  to  maintain  his  idle  and  profligate  course  of  life,  on,  &c.,  at, 
&c.,  with  intent  feloniously  to  cheat  and  defraud  F.  S.  C,  C.  A.  and 

ptvpertj,  and  that  the  defendant  would  not  hare  obtained  the  goodis  had  not  the  fklae  pre* 
tenoee  been  anperadded  to  atatemcntB  which  may  have  been  true,  or  to  other  cireumftanoes 
having  a  partial  in/luenee  upon  the  mind  of  the  owner,  they  will  be  justified  in  finding  the 
defendant  goilty  of  the  offence  charged  within  the  letter,  as  well  as  within  tiie  spirit  of 
the  acL 

**  Id  the  present  case,  although  all  the  pretenoee  stated  in  the  indictment,  as  thoee  upon 
the  strength  of  which  the  goods  were  obtained,  are  charged  to  be  false;  still,  ifeWur  of 
them  was  in  fact  false,  wss  intended  to  deceive  the  owners  of  the  goods,  and  induce  them 
to  part  with  their  property,  and  produced  that  effect,  the  indictment  was  sustained ;  one 
false  pretmce  is  sufficient  to  constitute  the  crime,  although  oiher  falte  pretences  are 
charged. 

"^To  constitute  the  offence  of  obtaining  goods  by  false  pretences,  it  is  not  necessary  that 
any  fmUe  token  should  be  used,  or  that  the  false  pretences  should  be  such  as  that  ordinary 
cm-e  and  common  prudence  were  not  sufficient  to  guard  against  the  deception. 

**Tho  offence  consists  in  intentionally  and  fraudulently  inducing  the  ownitr  to  part  with 
his  goods  or  other  tilings  of  value,  either  by  a  toilful  faleehood,  or  by  the  offender  aeeum- 
ing  a  character  he  does  not  sustain,  or  by  representing  himeelf  to  be  in  a  station  which  he 
knows  he  does  not  occupy. 

**  As  to  the  ownership  of  the  goods  at  the  time  of  the  making  of  the  representations,  the 
chancellor  was  of  opinion,  that  the  delivery  of  the  property  on  board  of  the  steamboat,  for 
the  purposes  for  which  it  was  delivered,  diveeted  the  vendors  not  only  of  Uie  /ws^ssfien, 
but  of  the  title  to  the  goods ; — that  they  however  had  the  right  of  stoppage  in  transitu  in 
case  of  the  tnso/sfne^  of  the  purchssor ;  but  that  to  re-invest  themselves  with  the  right  of 
property  and  possession  of  the  goods,  they  were  bound  to  take  corporal  possession  of  them 
or  to  give  notice  to  the  carrier  not  to  deliver  them  to  the  purchaser,  or  to  do  some  other 
equivalent  act  Not  having  done  so,  the  property  in  the  goods  was  in  the  defendant,  and 
consequently  he  did  not  obtain  the  woeeeeion  or  delivery  of  them  hy  meane  of  the  f alee  pre. 
tfocee  stated  in  the  indictment ;  ana  although  he  probably  by  his  false  representations  pre- 
\'cnted  the  vendors  from  exercising  the  right  of  stoppage  in  transitu^  still  he  could  not  be 
convicted  of  the  eharge  of  obtaining  the  goods  by  false  pretences;  for  which  reason,  and 
that  alone,  he  was  of  opinion  that  the  judgment  of  the  Supreme  Court  ought  to  be  rs- 


Conclusions  arrived  at  hy  Senator  Dracy  in  the  opinion  delivered  by  him : 

**Tbe  delivery  on  board  the  steamboat  under  the  circumstances  of  the  case,  was  an  ab. 
§o!ute  delivery,  and  vested  in  the  purchaser  not  only  the  possession  but  the  title  to  the 
goods;  and  even  if  the  vendors  had  the  right  of  stoppage  in  traneitu,  in  case  of  insolvency 
of  the  purchaser,  the  existence  of  that  right  did  not  render  the  delivery  con  Jt/tons/,  nor 
could  the  exercise  of  it  divest  the  purchaser  of  the  ownership  of  tlie  goods.  The  repre- 
sentatione  relied  on  as  false  pretences  being  subsequent  to  such  delivery,  If  they  could  be 
considered  na  false  pretences^  would  not  therefore  subject  the  defendant  to  the*  charge  of 
obtaining  the  goods  by  false  pretences. 

**  Where  there  are  several  pretences  alleged  in  the  indictment  to  be  false,  all  must  be 
proved  to  be  false.  The  ofience  consists  of  two  distinct  elements,  to  wit,  false  pretences 
and  obtaining  good^of  another.  All  the  pretences  together  oonstitute  but  one  portion  of 
tlie  offence ;  and  every  pretence,  therefore,  set  forth  and  alleged  to  be  false,  is  a  substantive 
or  conttituent  element  of  the  offence,  and  cannot  be  deemed  immaterial ;  the  petit  jury 
can  convict  only  upon  the  pretences  found  hf  the  grand  jury,  as  it  cannot  be  known  that 
they  would  have  found  the  bill  true,  unless  it  had  been  proved  before  them  that  all  the 
pretences  found  to  have  been  made,  had  in  foet  been  made  and  falsely  made. 

**The  mords  other  false  pretence  in  the  statute,  considered  in  connexion  with  the  other 
terms  used,  and  the  circumstances  under  which  the  statute  30  Geo.  IL  was  passed,  upon 
which  ours  is  founded,  meant  not  a  hare  naked  lie,  unaccompanied  with  any  artful  contri- 
vonea  fitted  to  deceive,  altboufh  intentionally  and  fraudulenUy  told,  with  the  purpose  of 
obtaining  the  propertr  of  another ;  but  they  mean  an  artfuUy  contrived  story  which  would 
naturally  have  the  enect  upon  the  mind  of  the  person  addressed,  equivalent  to  r  false  to- 
ken  nr  false  writing,  an  ingenious  eontiivance,  an  unusual  artifice,  against  which  common 
sagacity  and  the  exorcise  of  ordinary  caution  is  not  a  sufficient  guard.** 

23* 
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J.  B.  S.',  theo  and  there  ccv-partivcrs  in  business  under  the  firm  of  C. 
A.  aud  Co.,  did  then  and  there  ieloniousty,  unlawfully,  knowingly  and 
designedly,  falsely  pretend  and  represent  to  C.  A.,  being  such  co-paru 
uer,  that  he,  the  said  C.  H.,  had  then  no  note  protected  for  non-pay- 
ment, that  he  was  then  solvent  and  worth  from  nine  to  ten  thousand 
dollars  after  the  payment  of  all  his  debts,  that  he  was  perfectly  easy  in 
his  money  concerns,  that  he  had  no  endorser  and  that  he  had  never 
endorsed  more  tlian  one  note.  And  the  said  C.  A.  then  and  there  be- 
lieving the  said  false  pretences  and  representations  so  made  as  afore- 
said, by  the  said  C.  H.,  and  being  deceived  thereby,  was  induced,  by 
reason  of  the  false  pretences  and  representations  so  made  as  aforesaid, 
to  deliver,  and  did  then  and  there  deliver  to  the  said  C.  H.  five  pieces 
of  gros  de  nap  of  the  value  of  thirty  dollars  for  each  piece,  two  pieces 
of  gros  de  Swiss  of  the  value  of  eighty  dollars  each  piece,  one  piece 
of  bombazine  of  the  value  of  sixty-four  dollars,  nine  dozen  of  belt 
ribbons  of  the  value  of  three  dollars  and  fifty  cents  each  dozen,  two 
pieces  of  black  silk  velvet  of  the  value  of  thirty  dollars  each  piece, 
one  piece  of  silk  of  the  value  of  one  hundred  dollars,  eight  pieces  of 
satin  levantine  of  the  value  of  fifteen  dollars  each  piece,  four  pieces 
of  figured  vestings  of  the  value  of  fifteen  dollars  each  piece,  of  the 
proper  valuable  things,  goods,  chattels  and  effects  of  the  said  F.  S.  C, 
C.  A.  and  J.  H.  S.,  and  the  said  C.  H.  did  then  and  there  designedly 
receive  and  obtain  the  said  goods,  chattels  and  effects  of  the  said  F. 
S.  C,  C.  A.  and  J.  H.  S.  of  the  proper  valuable  things,  goods,  chattels 
and  effects  of  the  said  F.  S.  C,  C.  A.  and  J.  H.  S.,  by  means  of  the 
false  pretences  and  representations  aforesaid,  and  with  intent  felo- 
niously to  cheat  and  defraud  the  said  F.  S.  C,  G.  A.  and  J.  H.  S.,  of 
the  said  goods,  chattels  and  effects ;  whereas  in  triith  and  in  fact  the 
said  C.  H.  at  that  time  had  a  note  protested  for  non-payment ;  and 
whereas  in  truth  and  in  fact  the  said  C.  H.  was  then  insolvent  and 
unable  to  pay  his  debts ;  and  whereas  in  truth  and  in  fact  the  said 
C.  H.  was  not  then  easy  in  his  money  concerns,  but  on  the  contrary 
thereof  greatly  embarrassed  in  his  affairs ;  and  whereas  in  truth  and  in 
fact  the  said  G.  H.  had  endorsers ;  and  whereas  in  truth  and  in  fact  the 
said  C.  H.  was  at  that  time  an  endorser  for  persons  to  the  jurors  un- 
known ;  and  whereas  in  fact  and  truth  the  pretences  and  representa- 
tions so  made  as  aforesaid,  by  the  said  C.  H.  to  the  said  C.  A.,  was 
and  were  in  all  respects  utterly  false  and  untrue,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  ward,  city  and  county  aforesaid ;  and 
whereas  in  feet  and  in  truth  the  said  C.  H.  well  knew  the  said  pre- 
tences and  representations  so  by  him  made  as  aforesaid  to  the  said 
C.  A.  to  be  utterly  false  and  utitrue  at  the  time  of  making  the  same. 
And  so  the  jurors  aforesaid  on  their  oath  aforesaid,  do  say  that  the 
said  C.  H.  by  means  of  the  false  pretences  aforesaid,  on,  &g.,  at,  &c., 
feloniously,  unlawfully,  falsely,  knowingly  and  designedly  did  receive 
and  obtain  from  the  said  F.  S.  C.,  C.  A.  and  J.  H.  S.  the  said  goods, 
chattels  and  effects  of  the  proper  valuable  things,  goods,  chattels  and 
effects  of  the  said  F.  S.  C.,  C.  A.  and  J.  H.  S.,  with  intent  feloniously 
to  eheat  and  defraud  them  of  the  same,  against^  SiC.^  and  against,  &c. 
{Conclude  as  in  book  I,  chap.  3)^ 
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Oi'tuining  acceptances  an  drafts^  by  pretence  that  certain  goods  had 
been  purchased  by  defendant  and  were  about  to  be  shipped  to  prose- 
cuUrr. 

That  S.  M.9  late,  &C.9  wickedly  devising  and  intending  to  cheat  and 
defraud  W.  C.  Jr.,  and  P.  P.  G.,  co-partners,  trading  under  the  firm  of 
C.  and  G.,  of  their  goods,  chattels,  moneys  and  properties,  on,  &c.,  at, 
&c.,  did  request  and  solicit  them  the  said  W.  and  P.,  trading  as  afcrre- 
said,  to  accept  certain  drafts  or  bills  of  exchange  drawn  by  him  the 
said  S.  M,  on  them  the  said  C.  and  G.  for  the  sum  of  three  thousand 
dollars  each,  both  dated  Philadelphia,  May  twenty*sixth>one  thousand 
eight  hundred  and  forty-seven,  one  payable  forty  days  after  date,  the 
other  payable  sixty  days  after  date,  and  both  being  drawn  to  the  or- 
der of  him  the  said  S.;  and  as  the  inducement  for  them  the  said  W. 
and  P.,  trading  as  aforesaid,  to  accept  the  said  drafts  or  bills  of  ex- 
change, he  the  said  S.  did  then  and  there  unlawfully  and  fraudulently 
and  designedly  pretend  to  the  said  W.  C.  Jr.,  then  and  there  being 
co-partner  as  aforesaid,  that  he  the  said  S.  M.  had  purchased  and  had 
in  Pittsburg,  ready  for  shipment,  nineteen  thousand  barrels  of  flour, 
and  about  fifty  thousand  bushels  of  wheat,  rye,  com  and  oats ;  and 
that  if  he,  the  said  W.  C.  Jr.,  partner  as  aforesaid,  would  accept  the 
said  two  drafts  above  described,  he  the  said  S.  would  go  out  to  Pitts- 
burg and  ship  them,  the  said  C.  and  G.,two  thousand  barrels  of  flour 
to  cover  the  said  two  drafts,  and  that  he  the  said  S.  had  already  or- 
dered to  be  shipped  to  them  the  said  C.  and  G.  one  thousand  barrels 
of  flour,  to  cover  a  certain  other  draft  or  bill  of  exchange  then  before 
drawn  by  the  said  S.  on  the  said  C.  and  G.  for  the  sum  of  six  thous^ 
and  three  hundred  and  seventy-nine  dollars  and  seventy-six  cents, 
and  duly  accepted  by  the  said  C.  and  G.,  and  then  remaining  unpaid, 
whereas  in  truth  and  fact  he  the  said  S.  had  not  purchased,  and  had 
not  in  Pittsburg  ready  for  shipment  nineteen  thousand  barrels  of 
flour,  and  about  fifty  thousand  bushels  of  wheat,  rye,  corn  and  oats, 
and  he  the  said  S.  did  not  intend  to  go  out  to  Pittsburg  and  ship  to 
them  the  said  C.  and  G.  two  thousand  barrels  of  flour  to  cover  the 
said  two  drafts  of  three  thousand  dollars  each, then  asked  to  be  accepted, 
and  he  the  said  S.  had  not  ordered  to  be  shipped  to  said  C.  and  G.  one 
thousand  barrels  of  flour  to  cover  and  secure  the  payment  of  the  said 
other  draft  of  six  thousand  three  hundred  and  seventy-nine  dollars 
and  seventy-six  cents,  drawn  by  the  said  S.  as  aforesaid,  and  he  the 
said  S.  then  and  there  well  knew  the  said  pretence  and  pretences  to 
be  false  and  fraudulent ;  by  colour  and  means  of  which  said  false  pre- 
tence and  pretences,  he  the  said  S.  did  then  and  there  unlawfully  and 
with  intent  to  cheat  and  defraud  them  the  said  C.  and  G.,  procure  and 
obtain  the  acceptance  of  the  said  firm  of  C.  and  G.  from  the  said  W.  C. 
Jr.,  then  and  there  being  partner  as  aforesaid,  to  and  upon  the  said 
two  drafts  of  three  thousand  dollars  each,  by  the  writing  of  the  name 
of  the  said  C.  andG.  on  the  face  of  the  said  drafts,  which  said  drafts 
respectively  are  of  the  tenor  and  efflecl  following^  ta  wit ; 


Digitized  by  LjOOQIC 


272  OFFEircBS  agaiitst  property. 

<*  Dollars,  3000.  Philadelphia,  May  86th,  1847. 

<^  Forty  days  after  date  please  pay  to  my  own  order  three  thousand 
dollars,  and  charge  the  same  to  account  of,  Yours,  &c., 

S.  M." 
«To  Messrs.  C.  and  G.,  Philadelphia.'* 

[Accepted — C.  and  G]. 

<'  Dollars,  3000.  Philadelphia,  May  26th,  1847. 

«  Sixty  days  after  date  please  pay  to  my  own  order,  three  thousand 
dollars,  and  charge  same  to  account  of.  Yours,  &c., 

S.  M.'' 

"  To  Messrs.  C.  and  G.,  Philadelphia.'* 

[Accepted — C.  and  G], 
being  then  and  there  the  said  two  drafts  of  the  value  of  six  thousand 
dollars.  And  the  inquest  aforesaid  do  further  present,  that  afterwards, 
to  wit,  on,  &c.,  the  said  S.  M.,  the  said  drafts  being  so  accepted  by  the 
said  C.  and  G.,  endorsed  the  same  in  blank,  and  that  afterwards,  to 
wit,  at  the  respective  dates  and  times  when  the  said  drafts  so  accepted 
became  due  and  payable  according  to  the  tenor  thereof  respectively, 
they  the  said  C.  and  G.  by  reason  of  the  said  acceptances,  were  obliged 
10  pay  the  amounts  thereof  and  did  pay  the  sum  of  six  thousand  dol- 
lars in  cash,  being  then  and  there  the  moneys  of  the  said  W.  C.  Jr. 
and  P.  P.  G.,  trading  as  C.  and  G.,  to  the  great  damage  of  them  the 
said  C.  and  G.,  contrary,  &c.,  and  against,  &.C.,  {Conclude  as  in  book 
I,  chap.  3). 

Obtaining  acceptances  by  tlie  pretence  that  defendants  had  certain 
goods  in  storage  subject  to  prosecutor^s  order,{k) 

That  J.  J.  M.,  late,  &c,  with  intent  to  and  contriving  and  intending 
unlawfully,  fraudulently,  designedly  and  deceitfully  to  cheat  and  de- 
fraud 0.  P.  P.  and  W.  T.  R,  who  at  the  time  hereinafter  mentioned, 
to  wit,  on  the  ninth  day  of  June,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  forty-five,  were  co-partners  in  trade,  under  the 
firm  of  P.  and  E.,  of  the  said  city  and  county,  on,  dfcc,  at,  &c.,  did 
falsely,  unlawfully,  knowingly  and  designedly  pretend  and  state  to 
the  said  0.  P.  P.  and  W.  T.  E.,  then  co-partners  as  aforesaid,  that  he 
the  said  J.  J.  M.  and  a  certain  D.  E.  T.,  then  co-partners  in  trade, 
under  the  firm  of  T.  and  M.,  of  the  City  of  New  York,  then  had  re- 
ceived  from  certain  persons  trading  together  under  the  firm  of  S.  and  S., 
on  storage,  in  certain  warehouses  of  the  said  firm  of  said  T.  and  M., 
in  the  said  City  of  New  York,  numbered  24,  2^^  28  and  30  Leonard 
street,  twenty-two  hundxed  barrels  of  cistern  sugars,  and  they  the  said 
J.  J.  M.  and  D.  E.  T.,  co-partners  as  aforesaid,  had  agreed  to  hold  the 
same  subject  to  the  order  of  the  said  firm  of  S.  and  S.,  and  that  the 
said  T.  and  M.,  then  had  and  held  the  same  twenty-two  hundred 
barrels  of  cistern  sugars  in  the  warehouses  aforesaid,  and  the  said  J. 
J.  M.  did  then  and  there  execute  a  certain  paper  writing,  in  the 
words  and  figures  following,  to  wit,  <<  Philadelphia,  June  9th,  1845, 

(&)  This  count  wu  drawn  by  eminent  counsel  in  Philadelphia,  in  1847.  The  defendant 
was  acquitted. 
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received  from  Messrs.  S.  and  S.,  on  storage  in  our  warehouses,  at 
Nos.  24,  26,  28  and  30  Leonard  street,  New  York,  twenty-two  hun- 
dred barrels  of  cistern  sugars,  which  we  agree  to  bold  subject  to  their 
order.  T.  and  M."  And  the  said  firm  of  S.  and  S.,  did  then  and 
there  endorse  the  said  paper  writing  with  the  following  endorsement  : 
"  Deliver  the  within  to  the  order  of  Messrs.  P.  and  E.  S.  and  S.'' 
And  the  said  J.  J.  M.  did  then  and  there  deliver  to  the  said  0.  P.  P. 
and  W.  T.  E.,  co-partners  as  aforesaid,  the  said  paper  writing; 
whereas,  in  truth  and  in  fact,  the  said  J.  J.  M.  and  D.  E.  T.,  co-part- 
ners as  aforesaid,  had  not  received  the  said  twenty-two  hundred  bar- 
rels of  cistern  sugars  in  the  said  warehouses,  nor  had  they  the  said 
twenty-two  hundred  barrels  of  cistern  sugars  in  said  warehouses,  nor 
had  they  any  such  warehouses  as  the  said  J.  J.  M.  did  then  and  there, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  city  and  county  afore- 
said, falsely  pretend  and  state  to  the  said  0.  P.  P.  and  W.  T.  E.,  then 
co-partners  as  aforesaid.  And  the  inquest  aforesaid,  on  their  oaths 
and  affirmations  aforesaid,  do  further  present  and  say,  that  the  said  J. 
J.  M.,  did  designedly  by  the  false  pretences  aforesaid,  with  intent  to 
cheat  and  defraud  the  said  0.  P.  P.  and  W.  T.  E.,  under  the  name 
and  firm  of  P.  and  E.,  then  and  there,  to  wit,  on,  &c.,  at,  &c.,  obtain 
from  the  said  0.  P.  P.  and  W.  T.  E.,  then  co-partners  as  aforesaid, 
their  acceptance  of  the  following  drafts  or  bills  of  exchange,  drawn 
by  the  said  J.  J.  M.  and  D.  E.  T.,  co-partners  as  aforesaid,  upon  the 
said  P.  and  E.,  in  favour  of  themselves,  the  said  T.  and  M.,  &c.,  (set- 
ting forth  drafts  as  in  lastform)^  to  the  great  damage  of  them  the 
said  0.  P.  P.  and  W,  T.  E.,  co-partners  as  aforesaid,  to  the  evil  ex- 
ample of  all  others  in  like  cases  ofiending,  against,  &c.,  and  con- 
trary, (fee.     {Conclude  as  in  book  1,  chap,  3). 

{Add  other  countSf  setting  forth  specially  the  bills  obtainedj  ^c.) 

For  receimng  goods  obtained  by  false  pretences^  under  the  English  sta- 
tuie.{l) 

That  A.  B.,  late,  of,  &c.,  on.,  &c.,  at,  &c.,  unlawfully,  knowingly 
and  fraudulently  did  receive  ten  gold  watches,  of  the  value  of  one 
hundred  pounds,  of  the  goods  and  chattels  of  E.  F.,  by  one  C.  D.,  then 
lately  before  unlawfully  obtained  from  the  said  K  F,  by  false  pre- 
tencesj{m)  that  is  to  say,  by  falsely  pretending  that  he  the  said  CD.  was 
the  servant  of  one  G.  H.,  and  had  been  sent  by  the  said  6.  H.  for  the 
said  watches,  to  be  inspected  by  him,  whereas,  in  truth  and  in  fact,  ht^ 
the  said  C.  D.  was  not  the  servant  of  the  said  6.  H.  nor  se»t  by  him 
for  the  said  watches  to  be  insprected  by  him,  or  for  any  other  purpose 
whatever ;  he  the  said  A.  B.  at  the  time  he  so  received  the  said  gold 
watches,  on,  &c.,  at,  &c.,  then  and  there  well  knounng  the  same  to 
have  been  so  unlawfully  obtained  by  the  said  C.  D.  from  the  said  E. 
F.  by  false  pretences  aforesaid ;  against,  &c.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  c?iap.  3). 

(I)  IMckinaoD^li  Q  &  Stli  ed.  444. 

<m)  EcflentJal  to  be  stated :  at  also  that  the  receiver  knew  them  to  be  lo  anlawfully  oh. 
tained;  Reg.  s.  Frances  Wilson,  9  Mood.C.  C.  S3.  ^' UnlawftUly  taken  and  carried  awti3r,*' 
will  cot  suffice,  S.  C. ;  Dickinson**  Q  S.  6th  cd.  444. 
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CHAPTER  XI. 

DBSTROYING  A  VESSEL  AT  8EA,  &C.(a) 

Sinking  and  destroying  a  vessel^  the  parties  not  being  owner  in  whcle 
or  in  partf  under  the  U.  S.  staitUe.{b) 

That  A.  B.,  &c.y  late,  &c.,  and  C.  D.,  late,  &c,  at,  &c.,  on,  &c.,  oa 
the  high  seas,  out  of  the  jurisdiction  of  atiy  particular  state  of  the 
United  States  of  America,  within  the  admiralty  and  maritine  juris- 
diction of  the  United  States  and  within  the  jurisdiction  of  this  court, 
they  the  said  then  and  there  belonging  to  a  certain  vessel, 

being  a  called  the  which  said  was  not  owned  in 

whole  or  in  part,  either  jointly  or  severally  by  them,  the  said 
or  either  of  them,  and  which  said  was  then  and  there  the  pro- 

perty of  some  person  or  persons  to  the  jurors  aforesaid  as  yet  un- 
known, they  the  said  then  and  there  on  the  •  day  of 
aforesaid,  being  in  and  on  board  the  said  on  the  high  seas  as 
aforesaid,  did  then  and  there  feloniously,  wilfully  and  corruptly  cast 
away  and  destroy  the  said  called  the  against,  dLC,  and 
against,  Sue.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 

{Same  c^  first  county  substituting):  "  was  then  and  there  the  pro- 
perty of  then  and  still  being  citizens  of  the  United  States  of 
America,'*  for  "  was  then  and  there  the  property  of  some  person  or 
persons  to  the  jurors  aforesaid  as  yet  unknown." 

Third  count 

That  A.  B.  and  C.  D.,  late,  &c.,  heretofore,  on,  &c.,  the  said 
then  and  there  belonging,  in  the  capacity  of  master  {or  otherwise)^ 
to  a  certain  vessel,  being  a  called  the  the  property  of  a 

certain  citizen  or  citizens  of  the  United  States  of  America,  to  wit,  of 

and  the  said  then  and  there  belonging  to  the  said 

called  the  in  the  capacity  of  mate  {or  otherwise)^  of  which  said 

they  the  said  were  not  owners,  nor  was  either  of  them 

an  owner,  did  then  and  there  feloniously,  wilfully  and  corruptly  cast 
away  and  destroy  the  said  called  the  ,  against,  &c.,  and 

against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Fourth  count. 

That  A.  B.,  late,  &c.,  and  C.  D.,  late,  &c.,  heretofore,  <tc,  did  then 
and  there,  in  and  on  board  of  a  certain  vessel,  being  a  called 

the  the  property  of  then  and  still  being  citizens  of  the 

United  States  of  America,  to  which  said  they  the  said 

then  and  there  belonged,  the  said  as  and  the  said 

(a)  See  for  prosecution  for  burning  a  veflsel^  &c.,  U.  SL  «.  Lockman,  1  Boat  L.  Rep.  N.  S. 
151,  Au]f.  1848. 

(b)  This  form  was  used  in  U.  S.  v.  Snow,  in  New  York^  in  1847,  without  exception 
being  taken  to  it. 

Digitized  by  LjOOQIC 


DESTROTIIfO  A  VESSEL  AT  SEA,  &C.  275 

as  and  of  which  said  the  said  were  not  owners, 

nor  was  either  of  them  an  owner,  feloniously,  wilfully  and  corruptly 
procure  the  said  called  the  to  be  cast  away  and  destroyed, 

against,  &c.,  and  against,  &c.     {Conclude  as  in  book  I ^ chap.  3). 

fHfih  coftmL 

That  the  said  A.  B.  and  the  said  C.  D.,  heretofore,  to  wit,  on,  &c., 
did  then  and  there,  in  and  on  board  of  a  certain  vessel,  being  a 
called  the  the  property  of  a  certain  person  or  persons,  being  a 

citizen  or  citizens  of  the  United  States  of  America,  to  the  said  jurors 
unknown,  to  which  said  they  the  said  then  and  there  be- 

longed, and  of  which  said  the  said  were  not  owners,  nor . 

was  either  of  them  an  owner,  feloniously,  wilfully  and  corruptly  cast 
away  and  destroy  the  said  called  the  ,  against,  &c.,  and 

against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Sixth  count 

That  the  said  A.  B.  and  the  said  C.  D.,  on,  &c.,  at,  die.,  belonged 
to  a  certain  vessel,  being  a  called  the  and  were  then  and 

there,  in  and  on  i>oard  the  said  the  said  in  the  capacity 

of  and  the  said  in  the  capacity  of  the  said 

not  being  owners,  either  in  whole  or  in  part,  nor  either  of  them  being 
an  owner,  either  in  whole  or  in  part  of  the  said  but  the  said 

being  then  and  there  the  property  of  then  and  still  being 

citizens  of  the  United  States  of  America,  and  that  the  said  so 

being  then  and  there  on  the  high  seas  as  aforesaid,  in  and  on  board 
of  the  said  as  aforesaid,  did  then  and  there,  with  force  and 

arms,  feloniously,  wilfully  and  corruptly,  make  a  certain  hole  of  the 
width  of  inches,  and  of  the  depth  of  in  and  through  the 

said  by  means  of  and  through  which  said  hole,  so  made  as 

aforesaid,  the  sea  entered,  filled  and  sunk  the  said  and  the  said 

did  then  and  there  by  the  means  aforesaid,  feloniously,  wil- 
fully and  corruptly  destroy  said  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Seventh  cotinL 

(Same  as  sixth  count,  substituting) :  <<  the  said  being  then 

and  there  the  property  of  a  certain  person  or  persons,  being  a  citizen 
or  citizens  of  the  said  United  States,  to  the  said  jurors  unknown,*' ^br 
<*  the  said  being  then  and  there  the  property  of  then  and 

still  being  citizens  of  the  United  States  of  America.*' 

Eighth  count 

{Same  as  sixth  county  substituting)  : "  feloniously,  wilfully  and 
corruptly  procure  a  certain  hole  of  the  width  of  inches,  and  of 

the  depth  of  to  be  made  in  and  through  the  starboard  side  {or 

otherwise),  of  the  said  by  means  of  and  through  which  said 

hole  so  made  as  aforesaid,  the  sea  entered,  filled  and  sunk  the  said 
and  so  the  said  did  then  and  there  by  the  means  last 

aforesaid,  feloniously,  wilfully  and  corruptly  procure  the  said 
to  be  cast  away  and  destroyed,*'  for  "  feloniously,  wilfully  and  cor- 
ruptly make  a  certain  hole  of  the  width  of  inches  and  of  the 
depth  of           in  and  through  the  said           by  means  of  and  through 
which  said  hole,  so  made  as  aforesaid,  the  sea  entered,  filled  and  sunk 
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the  said  and  the  said  did  then  and  there  by  the  means 

aforesaid,  feloniously,  wilfully  and  corruptly  destroy  said  ." 

{Forjinal  county  see  p*  17,  97  »,  123  n). 

Casting  away  a  vessel  with  intent  to  prejudice  the  owners^  under  the 
English  statnle.{c) 

That  E.  L.,  late,  &c.,  a  certain  vessel  called  the  D.,  the  property  of 
A.  H.  and  others,  on  a  certain  voyage  upon  the  high  seas  then  being, 
then  and  there  upon  the  high  seas  within  the  jurisdiction  of  the  admi- 
ralty of  England  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  feloniously,  unlawfully  and  maliciously  did  cast  away  and 
destroy,  with  intent  to  prejudice  the  said  A.  H.  and  another,  being 
part  owners  of  the  said  vessel,  againsi  the  form  of  the  statute,  &c. 
And  further,  that  P.  M.,  &c.,  before  the  said  felony  was  committed 
in  form  aforesaid,  at  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  did  feloniously  and  maliciously  in- 
cite^ move,  aid,  counsel,  hire  and  command  the  said  E.  L.,  the  said 
felony,  in  manner  and  form  aforesaid,  to  do  and  commit,  against,  &c 
{Conclude  as  in  book  1,  chap,  3). 

(r)  R.  e.  Wallace,  1  C.  &.  M.  113. 

The  statute  1  Vict.  c.  89,  b.  6,  enacts,  that  **  whosoever  shall  unlawfully  and  maliciouslj 
set  fire  to,  or  in  any  wise  destroy  any  ship  or  vessel,  whether  the  same  be  complete  or  in 
an  unfinished  state,  or  shall  unlawfally  and  maliciously  set  fire  to,  cast  away,  or  in  any 
wise  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice  any  owner  or  part  owner 
of  such  ship  or  vessel,  or  of  any  goods  on  board  the  saoic,  or  any  person  that  bath  under- 
written or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or  vessel,  or  on  the 
freight  thereof,  or  upon  any  goods  on  board  the  same,  shall  be  guiltv  of  felonjr,"  Slc  The 
]  1th  section  of  the  same  statute  enacts,  that  "'  in  the  case  of  every  felony  punishable  under 
this  act,  every  principal  in  the  second  degree  and  every  accessory  before  the  fact,  shall  be 
punishable  with  death  or  otherwise,  in  the  same  manner  as  the  principal  in  the  first 
degree  is  by  this  act  punishable,**  Slc 


Digitized  by  LjOOQIC 


BOOK  THE  FIFTH, 


OFFENCES  AGAINST  SOCIETY. 


CHAPTER  L 

PERJUBT. 


General  frame  qfindicimenU  Perjury  in  swearing  an  aKbifar  afehn.(a) 

That  at  the  court,  &c.,  (setting  forth  the  style  of  the  €Ourt),{i) 
before^  &c.,  (stating  the  members  of  the  court)  y  one  O.  B.  was  indue 
form  of  law  tried  upon  a  certain  indictment  then  and  there  depending 
against  him,  for  having  on  the  twentieth  day  of  July,  in,  &c.,  felo> 

(a)  Stark.  C.  P.  459. 

(ft)  The  object  of  this  part  of  the  indictment,  aa  is  stated  by  Mr.  Chitty,  on  wboae  au- 
thority (9  Chit  C.  L.  307),  a  largre  portion  of  the  following  notes  rests,  is  to  render  the 
assi^iimentB  of  perjury  intelligible,  where  they  wonld  otherwise  require  explanation.  It  is 
not  sale,  however,  to  go  beyond  what  is  actaally  essential  for  the  purpose.  Thus,  it  is 
nnneoessary  to  set  ont  the  oontSnoances  of  the  former  prosecution,  1  Leach  301,  or  to  state 
oat  of  what  office  process  issued,  in  case  of  perjury,  on  a  bill  of  Middlesex,  diough,  if  a 
wrong  office  be  stated,  the  Indictment  would  be  defective,  Peake  N.  P.  lid ;  Cro.  C.  C.  339, 
356 ;  and  where  a  oomplaint  was  made  we  feiias,  by  solicitor  to  the  Court  of  Chancery,  of 
an  arrest  in  returning  home  after  the  hearing  of  a  cause,  it  was  hdden  sufficient  to  state, 
that  **  at  and  upon  the  hearing  of  the  said  oomplaint  the  defendant  swore,**  A^c.,  and  there 
was  no  occasion  for  any  positive  averment  of  the  hearin^f  of  the  application ;  I  T.  R.  74. 
The  usual  and  most  regular  course  is  to  aver  that  a  certam  cause  had  arisen,  and  was  de- 
pending, and  came  on  to  be  tried  in  due  form  of  law,  or  that  at  such  a  court  I.  K.  was  in 
dae  form  of  law  tried  on  a  certain  indictment  then  and  there  depending  againat  him  for 
murder,  and  that  the  penury  was  committed  on  the  trial  either  of  the  civu  or  criminal  pro- 
ceeding; 6  T.  R.  318;  €r«.  C.  C.  7th  ed.  613,  n. «.  A  variance  in  setting  out  this  matter 
of  inducement  would  be  fatal,  if  the  matter  stated  could  not  be  rejected  as  surpknage.  A 
clerical  error  will  be  no  variance;  5  T.  R.  311 ;  2  Caropb.  139 ;  1  Leach  192 ;  1  Gimpb. 
404 ;  1  Esp.  R.  97;  9  East  137;  1  Ld.  Raym.  701 ;  13  Bast  547.  But  where  the  indicU 
ment  purported  to  set  out  the  substance  and  effect  of  the  bill,  and  stated  an  agreement  be- 
tween  the  prosecutor  and  defendant  respecting  houBe$,  and,  upon  the  bill  being  read,  the 
word  honse  was  in  the  singular  number,  the  variance  was  held  fatal ;  1  R..  &  M.  96.  So, 
an  omission  to  charge  in  the  bill  of  indictment,  that  the  matter  of  traverse  tried  between 
the  State  of  Tennessee  and  D.,  touching  which  the  defendant  gave  his  evidence,  was  by 
indictment  or  presentment,  is  fatal ;  Steinson  o.  State,  6  Yerg.  £31.  It  is  not  necessary 
that  it  should  appear  whether  the  witness  was  compelled  to  attend  court  by  sabpoBua,  or 
whether  he  attended  voluntarily ;  nor  whether  the  false  testimony  was  given  in  answer  to 
24 


Digitized  by  LjOOQIC 


278  oiTEircBS  aoaiitst  socibtt. 

nionsly  stolen,  taken  and  carried  away  nineteen  dollars  of  the  moneys 
of  one  J.  E.,  and  that  at  the  said  trial,  so  then  and  there  had  as  afore* 

a  Rpedfio  qaeition  pot  to  him,  or  in  the  ooarae  of  hii  own  relation  of  facts ;  but  it  ia  enffi- 
cient  if  it  be  averred  that  an  iasne  was  dnljr  joined  in  eoort,  and  came  on  to  be  tried  in  doe 
course  of  law ;  and  that  the  court  had  competent  autlK>rity  to  administer  the  oath,  witiiout 
an  express  averment  that  the  court  had  jurisdiction  of  the  canse  of  action;  1  Chip.  Verm. 
R.  120 ;  Com.  v.  Knight,  12  Mass.  274. 

Any  essential  variance  in  the  statement  of  the  drcnmstanoes  attending  the  adnUnStUT' 
ingthe  oath  is  faul.  State  «.  Street,  1  Murph.  156;  Leach  150,  3d  ed.  179;  State  «.  Hard. 
wick,  2  Mo.  185;  14  East  218,  n.  a^  and  see  3  Stark,  on  Evid.  1136,  where  the  indict, 
ment  alleged  that  the  canse  same  on  to  be  tried  Wore  Lfej^d,  Latd  Kenyon,  6lo^  William 
Jones  being  associated,  &c,  and  from  the  judgment  roll  it  appeared  that  Roger  Keoyon 
was  associated,  &c;  the  variance  was  held  fatal,  1  E^p.  R.  97.  Where  in  an  indictment 
for  perjury  in  an  anawer  to  a  bill  of  chancery,  the  bill  was  described  as  exhibited  a^rainst 
three  persons  only,  when  in  fiujt  it  wav  a^nst  four,  it  was  held  that  thb  wtm  no  Tananoe; 
1  R.  &  M.  101.  Where  an  indictment,  m  setting  out  the  record  of  a  conviction,  stated  an 
adjournment  to  have  been  made  by  Conot^  Esq,,  and  A.  B.  C.  and  D.,  and  otken  their  ftU 
low9,  4^n  ju9tieiBt  and  an  examined  copy  of  the  record  of  conviction,  when  produced, 
stated  the  adjournment  to  have  been  madeiy  Csnd,  £sfn  '"^  E.  F.  G.  and  othen^  ^T^,  the 
variance  was  held  fatal,  unless  the  defect  was  supplied  bv  evidence  of  an  adjournment 
made  by  the  persons  stated  in  the  indictment;  1  R.  dt  M.  171.  Where  it  becomes  neces- 
sary, in  charging  the  commission  of  the  offence,  to  allege  that  a  certain  term  of  a  coonty 
cooit  was  duly  holden,  it  is  not  sufficient  that  it  was  holden  by  and  before  the  chief  judge 
of  such  court,  without  mention  of  any  assistant  judges.  If  either  of  the  judges  is  nam«l, 
it  should  appear  that  at  least  a  quorum  of  the  court  held  the  terra;  State  e.  Freeman,  15 
Verm.  723 ;  see  Resp.  «.  Newell,  3  ITeates  407.  Where  tlie  indictment  alleged  a  biU  of 
discovery  filed  in  the  Exchequer  (in  the  answer  to  which  perjury  was  assigned),  to  have 
been  filed  on  a  day  specified,  vis.,  first  of  December,  1807,  and  it  appeared  on  the  prodoe. 
tion  of  the  bill  to  have  been  filed  in  the  preceding  Michaelmas  term,  according  to  the 
practice  of  the  court,  where  a  bill  is  filed  in  vacation,  it  was  held  that  the  variance  was 
imoftaterial,  the  day  not  having  been  alleged  as  part  of  the  document,  1  Stark.  R.  621 ;  and 
where  the  perjury  was  assigned  in  answer  to  a  bill  aikged  lo  have  been  filed  in  a  parttciv 
lar  term,  and  a  copy  pro^u^  wba  of  a  bill  amended  in  a  subsequent  term  by  order  of  the 
court,  it  was  held  to  be  no  variance,  the  amended  bill  being  part  of  the  original  bill ;  3 
Stark,  on  fivid.  1138.  Where  the  bill  was  alleged  to  have  been  filed  by  Francis  Caven- 
dish  Aberdeen,  and  others,  and  on  the  production  of  the  bill  it  purported  to  have  been  filed 
by  J.  C.  Aberdeen,  and  others,  the  variance  was  held  to  be  immaterial,  evidence  being 
l^vea  that  Francis  Cavendirfi  Aberdeen,  and  the  other  persons  named,  did  in  fact  file  the 
bill,  although  it  was  objected  that  it  oi^ht  to  have  been  averred  in  the  indictmentf  that 
Francis  Cavendish  Aberdetn,  A^  filed  their  bill  by  the  name  of  J.  C  Aberdeen,  Slq^  and 
alti^ough,  afler  setti/ig  out  tlie  material  parts  of  the  bill^  the  words  were  added,  **  «s  o^ 
p^ra  by  the  said  bUl,  filed  of  record;'*  1  SUrk.  518;  3  T.  R.  601 ;  2  Campb.  139.  In  an- 
other  case  the  indictment  charged  the  alk«ed  false  evidence  as  given  in  the  Palace  Court, 
described  the  court  as  '•  the  Court  ef  the  King's  Palace,  at  WeetmiasteC  •nd  it  apiMHured 
from  the  record  of  the  trial  bebw,  that  it  was  called  ••  the  Court  of  the  King's  Palace  of 
Westminster,"  it  was  held  no  variance ;  3  D.  &  R.  234.  So  where  it  was  averred  that  the 
cause  in  which  the  alleged  perjury  was  committed,  ^  came  on  to  be  tried,  and  was  then  and 
there  duly  tried  by  a  iury  of  tho  eonnty,*'  and  the  record  of  the  trial  stated  that  the  jurv 
came  of  the  neighbourhood  of  Westminster,  it  was  held,  that  the  cause  was  in  fact  ao  tried, 
and  no  county  being  mentioned  in  the  record,  it  was  no  objection ;  t6.  It  has  been  held, 
that  though  there  be  two  counts  in  the  original  proceeding,  yet  an  averment  that  an  tssas 
came  on  to  be  tried  will  be  no  variance;  Peake's  R.  37. 

In  an  indictment  for  perjury  in  taking  a  false  oath  before  a  regimental  court  of  inquiry, 
the  indictment  ought  to  set  forth  of  what  number  of  officers  Sm  said  court  of  inquiry 
consisted,  and  what  was  their  respective  rank,  so  as  to  enable  the  cenrt  to  disoem  whether 
the  said  court  of  inquiry  was  constituted  accordinpf  to  law ;  Com.  v.  Connor,  2  Va.  Cases  30. 
Where  an  indictment  charged  the  defendant  with  perjury  in  *^a  matter  of  traverse  then 
and  there  tried,  between  the  State  of  Tennessee  and  D.,  fi>r  an  assault  and  battery,"  it  wae 
held  that  this  was  not  a  sufficient  charge  <»f  the  juiisdiction  of  the  court  before  which  the 
esse  was  tried ;  Steinsoa  s.  State,  6  Yerg  531.  Even  if  the  pUintiff  offer  himself  as  a  wit- 
ness,  is  sworn,  and  testifies  falsely,  perjurv  may  be  assigned  on  the  oath  thus  taken,  though 
he  was  incompetent  as  a  witness,  provided  the  justice  had  Jurisdiction  of  the  subject  matter; 
Montgomery  v.  State,  Wilcox  220.  Where  the  defendant  is  indicted  for  perjury,  committed 
on  the  trial  of  an  issue  in  a  former  indicUneot,  the  indictment  must  set  forth  the  finding 
of  the  former  indictment  in  the  proper  court  of  the  proper  county,  and  should  also  set  forth 


Digitized  by  LjOOQIC 


PCiuuRY*  279 

said,  J.  S.,  late  of  labourer,  appeared  as  a  witness  for  and  on  be. 
half  of  the  said  6.  B.  upon  the  said  trial,  and  was  sworn  and  took  hia 
corporal  oath  before  the  said  J.  M.  and  J.  S.,  justices  as  aforesaid,  on 
the  holy  gospel  of  God,  to  speak  the  truth,  the  whole  truth  and  no- 
thiog  but  the  truth,  of,  upon  and  concerning  the  matter  then  depend- 
ing,(c)  (they  the  said  J.  M.  and  J.  S.,  justices  as  aforesaid,  then  and 
there  having  sufficient  and  competent  power  and  authority  to  admin- 
ister an  oath  to  the  said  J.  S.  in  that  behalf  ),(£^)  whereupon  it  then 
and  there  became  a  material  inquiry  on  the  trial  of  the  said  issue, 
whether  {here  state  the  several  guestians)\{e)  and  the  said  J.  S.  being 

that  ndiefmenf,  or  lo  nueh  tberoof  w  fo  show  that  it  eh»rg«d  sd  ofienoe  in  that  county, 
and  of  which  said  oonrt  had  r«ca|rnisanea,  and  also  the  traverse  or  plea  of  defendant  in 
that  indictment,  whereon  the  isaoe  waa  joined.  Jodfrment  on  an  indictment,  defective  in 
these  particalars  moat  be  arretted;  State  o.  Oailimore,  3  Iredell  374.  On  a  conviction  for 
perjorj  in  Rntherford  County,  North  Carolina,  two  reaaona  were  assigned  in  arrest  of  jndg- 
ment;  1st  That  the  indietoient  did  not  charge  that  the  oath  waa  taken  in  Rutherford 
Coonty ;  2d.  Nor  that  the  evidence  waa  given  to  the  court  and  jury,  but  to  the  jury  only. 
The  drat  reason  waa  overruled,  the  indictment  charging  that  *^  he,  the  said  A.  B.  on  the 
ISth  of  April,  in  the  year  aforesaid,  in  the  county  afciresaid,  came  before  the  said  C.  D., 
judge  88  aforasaid,  and  then  and  there,  before  the  aaid  C.  D.,  did  take  his  corporal  oath.** 
The  part  of  the  indictment  immediately  preeeding  stated  that  C.  D.  held  the  court  as  judge 
at  that  term  in  Rutherford  Coonty ;  the  same  county  was  inserted  in  the  caption  of  the  in. 


,  and  there  was  none  other  mentioned  in  any  part  of  it;  the  words  **then  and 
there,**  refer  to  the  16th  of  April  and  to  the  County  of  Rntherford.  The  aocond  reaaon 
was  overfilled,  as  the  indictment  charged  that  the  oath  was  taken  before  the  judge,  and 
the  evidence  wan  thereupon  given  to  the  jurors.  This,  it  was  held,  was  the  proper  way  of 
stating  the  oaUi;  Slate  o.  Witherow,  3  Morph.  153.  Where  the  indictment  alleged  the 
fiilse  oath  to  have  been  takes  before  the  board  of  inapectm-s,  dLC,  (they  being  qualified  to 
administer  it),  it  is  a  aoffieient  averment  of  the  fact  that  the  oath  was  administered  by  the 
board;  CampibeU  e.  Peo|4e,  8  Wend.  636.  Where  perjury  was  charged  to  have  been  com- 
mitted in  that  which  was  in  effect  an  affidavit  on  an  interpleader  rule,  and  the  indictment 
set  out  the  circumstancea  of  the  previous  trial,  the  verdict,  the  judgment,  the  writ  of  fieri 
faeimtt  the  levy,  the  noticcrby  the  prisoner  to  the  sheriff  not  to  sell,  and  the  prisoner's 
affidavit  that  the  goods  were  bis  property,  but  omitted  to  state  Uiat  any  role  wis  obtained 
aoeording^ to  the  provisions  of  the  ihterpleader  act;  it  was  held,  that  the  indictment  waA 
•  bad,  88  the  affidavit  did  not  appear  to  have  been  made  in  a  judicial  proceeding;  R.  v» 
Bishop,  I  C.  &  M.  303. 

(c)  It  nrast  appear  that  the  defendant  was  r^^hiWy  stDsrn.  In  ease  of  an  affidavit  the 
jurat  need  not  be  set  out ;  9  East  437 ;  nor  need  the  affidavit  be  stated,  or  proved  to  have 
been  affiled  in,  or  exhibited  to  the  court,  or  in  any  other  manner  used  by  the  defendant  or 
others;  7  T.  R.  315.  It  is  enough  if  it  be  stated  that  the  defendant  was  in  due  manner 
sworn,  though  he  took  the  oath  according  to  the  ceremonies  of  a  particular  religion ;  Peake 
N.  P.  155 ;  19  Vin.  Ab.  T.  28 ;  9  Keb.  314.  And  if  he  were  sworn  twice,  first  in  the  usual 
form,  and  afterwards  after  hia  own  method,  to  state  that  be  was  sworn  on  the  holy  gospel 
of  CSod  will  suffioe,  though  had  he  been  sworn  only  in  the  latter  way  the  variance  would 
have  been  fetal;  t^.;  Cro.  C.  C.  7 ;  ib.  575,  n.  c;  see  State  o.  Whisenhunt,  9  Hawks  458. 
An  indictinent  for  perjury,  which  avers  diat  the  defendant  did  **  then  and  there,  in  due 
form  of  law,  take  his  corporal  oath,**  without  atating  that  he  was  sworn  on  the  gospels,  or 
by  uplifted  hand,  is  sufficiently  certain ;  Res.  e.  Newell,  3  Yeates  407 ;  see  Slate  e.  Free- 
man, 15  Verm.  793 ;  Montgomery  e.  SUte,  Wilcox  990;  ante,  p.  978. 

(d)  This  averment  should  always  appear;  Wh.  C.  L.  477,  In  an  indictment  for  making 
a  felse  affidavit,  it  is  sufficient  to  state,  that  the  defendant  came  before  A.  and  took  his 
corporal  oath  (A.  having  power  to  administer  an  oath),  without  setting  out  the  nature  of 
A.*s  aothority ;  Rex  e.  Callanan,  6  B.  dt  C.  109 ;  see  Sute  v.  Ludlow,  9  South.  R.  779; 
CampbeH  e.  People,  8  Wend.  638;  People  o.  Phelps,  5  Wend.  10;  Rex  e.  Howard,  M.  dc 
R.  187 ;  State  e.  Oailimore,  9  Iredell  379. 

(O  MateriUity  must  be  averred  or  implied;  1  T.  R.  69;  5  T.  R.  318;  Comb.  461; 
Cro.  Eliz.  498;  Com.  R.  43;  8  Ves.  35;  9  Bridgman*8  Index  395;  9  Ld.  Raym.  889;  Holt 
535 ;  Cro.  G.  C.  7th  ed.  613,  n.  a.;  1  R.  &,  M.  147 ;  R.  e.  M'Kemon,  9  Russ.  541 ;  Camp. 
IwH  0.  People,  8  Wend.  636 ;  Hinch  v.  State,  9  Ma  8;  Weather*  e.  State,  9  Blaek£  979 ;  Cora. 
9.  Knight,  19  Mass.  R.  974;  Sute  e.  Hay  ward,  1  N.  &  M*C.  547;  State  e.  Hattaway,  9  N. 
A,  M'C.  118;  Sute  v.  Dodd,  9  Morph.  &6 1  Rex  e.  NichoH,  I  a  &  Ad.  91 ;  9  Stark.  £v. 
■ev  ed.  696  i  State  v.  Amnions,  9  Murph.  193 ;  though  all  the  circumstances  which  make 
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so  sworn  as  aforesaid,  wickedly  contriving  and  intending  (o  cause  the 
said  G.  B.  unjustly  to  be  acquitted  of  the  said  felony,  did  then  and 
there  knowingly,  fat9eiy,(/)  corruptly,  wilfully  and  wickedly  say,(^) 

such  m^terialitjr  need  not  be  eUted,  State  «.  Mamford,  1  Dev.  519;  it  beinff  only  neoes- 
■ary  to  say  that  they  beeame  and  were  lo ;  5  T.  R.  318;  see  Ld.  Raym.  889 ;  though  it  will 
be  proper  lo  state  any  circumstances  to  which  the  assignment  of  perjury  must  atterwardi 
refer ;  1  T.  R.  66.  The  express  allegation  of  materiality  may  be  properly  omitted  where 
the  materiality  of  the  question  evidently. appears  on  the  record,  as  where  the ^Isefaood 
affects  the  very  circumsUncoe  of  innocence  or  guilt,  or  where  the  perjury  is  assigned  in 
documents  from  the  recital  of  which  it  is  evident  that  the  perjury  was  important;  Camp- 
bell V.  People,  8  Wend.  638,  639;  see  Trem.  P.  C.  139,  &c^  and  7  T.  R.  315;  2  SUrk.  C. 
L.  423,  n.  Perjury  may  be  assigned  upon  a  man's  testimony  as  to  the  credit  of  a  witnesa ; 
3  Salk.  514.  So,  every  question  in  cross^zamination  which  ffoes  to  the  witness*  credit,  is 
material  for  this  purpose ;  Reg.  o.  Overton,  2  Mood.  C.  C.  263 ;  C.  &.  M.  655.  Or  he  may 
be  perjured  in  his  answer  to  a  bill  in  equity,  though  it  be  in  matter  not  charged  by  the 
bill ;  5  Mod  348;  ttmble,  1  Sid«  274, 106;  see  R.  v.  Dunston,  R.  dc  M.  109 ;  R.  ».  Yates, 
C.  &  M.  132. 

(/)  It  must  be  charged  that  the  defendant /a2seZy  swore,  Slc^  2  M.  &.  &  385 ;  and  if  the 
same  person  swears  contrary  ways  at  different  times,  it  is  necessary  to  aver  on  which  oc- 
casion he  swore  wilfully,  fiilsely  or  corruptly;  5  B.  dt  Ad.  926 ;  1  D.  dc  R  578,  &  C.  The 
English  cases  tend  to  the  doctrine  that  the  word  **  wilfully,**  dLC,  is  not  necessary,  it  being 
implied  from  the  words,  **  falsely,  maliciously,  wickedly  and  corruptly;**  1  Leach  71 ;  see 
Rex  V.  Richards,  7  D.  &  R.  665 ;  Rex  o.  Stevens,  5  B.  &  C.  246.  But  in  this  counUy  an 
indictment  char^inff  that  the  defendant  **  being  a  wicked  and  evil  disposed  person,  andf  un- 
lawfully  and  unjusUy  contriving,  dec,  deposed,**  dLC,  and  concluding  that  the  defendant 
**of  his  wicked  and  corrupt  mind  did  commit  wilful  and  corrupt' perjury,**  is  defective  even 
at  common  law,  for  not  alleging  that  the  defendant  wilfully  anu  corruptly  swore  fklsely; 
State  e.  Garland,  3  Dev.  114.  In  another  case,  however,  an  indictment  which  stated  that 
the  defendant  **did  voluntarily  and  of  his  own  free  will  and  accord,  propose  to  purge  him. 
self  upon  oath  of  the  said  contempt,'*  negativing  by  express  avermenta  the  truth  of  the 
oath,  and  concluding  that  the  defendant  ^  did  knowingly,  falsely,  wickedly,  maliciously 
and  corruptly  commit  wilful  and  corrupt  perjury,**  was  held  good;  Res.  v,  Newell,  3  Yeates 
407. 

(g)  The  usual  method  of  introducing  the  alleged  fiilse  evidence  is,  that  the  defendant  did 
falsely  swear  or  aair,  dLC,  as  in  the  text,  1  T.  R  64,  or  did  swear  **in  substance  and  to  the 
effect  following,'*  2  Campb.  138 ;  Cro.  C.  C.  7th  ed.  573,  n.  a.,  and  cases  there  cited ; «« or  in 
manner  and  form  following,  that  is  to  say,**  which  allow  of  a  greater  latitude  than  **  the  tenor 
following,**  or  words  requiring  a  litersi  recital.  People  o.  Warner,  5  Wend.  271 ;  i  Leach 
192 ;  Trem.  P.  C.  139 ;  1  T.  R.  64 ;  and  then  stating  the  precise  words,  with  innuendoes, 
or  the  substance  of  what  was  sworn  to;  a  variance,  however,  in  the  latter  case,  which 
alters  the  sense,  will  be  fatal;  1  Leach  133.  The  same  rigour  as  was  noticed  in 
another  place,  Wh.  C.  L.  89, 160,  480,  has  not  been  required  in  thb  country  in  the  setting 
forth  of  the  alleffed  false  oath  of  the  defendant,  as  under  the  statute  of  Elizabeth,  was  oun* 
sidered  essential  in  England.  Thus,  it  is  said,  that  at  common  law  it  is  only  necessary  to 
set  out  the  substance  of  the  oath,  and  when  that  is  done,  an  exact  recital  is  not  necessary ; 
and  accordingly  where  the  article  **an**  was  substituted  for  the  article  **the,**  the  variance 
was  held  immaterial;  People  e.  Warner,  5  Wend.  271 ;  State  o.  Ammons,  3  Murph.  123. 
Where  the  tenor  of  an  affidavit  is  undertaken  to  be  recited,  and  the  recital  be  variant  in  a 
word  or  letter,  so  as  thereby  to  create  a  different  word,  it  is  fatal.  But  where  a  statement 
of  the  substance  and  efllect  of  an  affidavit  is  sufficient,  and  nothing  more  is  pretended  to  be 
done,  evidence  of  the  substance  and  effect  is  sufficient.  Where  the  ch&rge  was  in  swear- 
ing to  an  affidavit,  **  to  the  substance  snd  effect  following,**  a  variance,  which  consbted  in 
usmg  the  words  ** suit**  instead  of  **  case,**  was  deemed  immaterial;  State  e.  Coffee,  N.  C. 
Term.  R.  272,  a  C. ;  2  Murph.  320. 

Marcy  J.,  in  People  e.  Warner,  5  Wend.  271,  examines  with  great  fairness  the  degree 
of  particularity  necessary  in  setting  forth  the  words.  "If  the  public  prosecutor,**  he  said, 
**  waa  bound  to  set  forth  with  literal  and  perfect  accuracy,  tlie  objection  was  well  taken. 
Even  if  he  has  needlessly  undertaken  to  state  it  in  Iubc  verba^  there  are  not  wanting  au- 
thorities, which  declare  that  a  foilure  in  the  slightest  degree,  in  half  a  letter,  to  use  a  hyper- 
bolical exprcMion  of  Lord  Mansfield,  will  be  fttal. 

**  It  was  scarcely  contended,  on  the  argument,  that  it  was  absolutely  necessary  to  set 
forth  the  oath  in  ita  exact  words.  The  rule  on  this  subject  seems  to  be,  that  written  in- 
struments, where  they  form  a  part  of  the  ^t  of  the  offence  charged,  must  be  set  forth  oer* 
batitn.  In  the  case  of  forgery,  the  spurious  instrument  must  be  set  forth  in  ita  very  words 
and  figmes ;  Arch.  C  P.  23 ;  1  East  XdO ;  Leach  721 ;  but  in  perjury  the  role  is  different. 
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depose  and  give  in  evideneey  to  the  jurors  of  the  jury  then  and  there 
duly  taken  and  sworn  between  the  said  state  and  the  said  6.  B.,  before 
the  said  J.  M.  and  J.  S.,  justices  as  aforesaid,  that  he  the  said  J.  S. 
OB  the  second  day  of  K.  races  (meaning  the  twenty-sixth  of  July,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy-five, 
being  the  second  of  three  successive  days  on  which  certain  horse  races 
were  run  at  K.  in  the  said  County  of  Chester,  in  that  year},(A)  was  in 
a  certain  booth  at  SL  aforesaid  known  by  the  sign  of  the  bullVhead, 
kept  by  one  R.  6.,  and  that  he  the  said  J.  K  came  into  the  said  booth 
and  sat  down  by  him  (meaning  himself  the  said  J.  S.)  on  the  left  hand 
side ;  and  that  he  (meaning  himself  the  said  J.  S.)  asked  the  said  J. 
E.  if  he  (meaning  the  said  J.  E.),  was  not  ill,  and  that  he  (mean- 
ing the  said  J.  E.)  said,  I  (meaning  himself  the  said  J.  E)  ami  well 
enough,  I  (meaning  himself  the  said  J.  E.)  have  been  playing  at  cards 
with  a  parcel  of  men  and  have  lost  a  great  deal  of  money ;  and  that 

'  It  is  not  neoenary/  sayt  Mr.  Archbold,  *■  to  set  forth  the  affidavit,  answer,  &c.,  on  which 
the  peijurj  is  assigned,  verbatim;  for  the  statnte  of  23  Geo.  II.,  only  requires  the  subBtanoe 
of  the  offence  to  be  charfred.  Oar  rem$ed  lat»»of  1813,  contain  a  provision  similar  to  the 
act  33  Geo.  II.,  and  if  it  applies  to  this  case,  it  was  not  necessary  to  state  in  the  indict- 
ment  more  than  the  sabstance  of  the  oath.  If  the  revistd  9UUute9  are  applicable  to  thip 
ease  (and  that  they  are  is  settled  by  this  conrt  in  the  case  of  The  People  v.  Phelps,  de- 
cided at  the  last  teroa),  then  no  defect  or  imperftction  in  matter  of  fbrm,  which  does  n6t  tend 
to  the  prejudice  of  the  de&ndant,  cim  be  alleged  against  tbe  indictment;  3  R.  S.  728,  s.  53. 
Whether  we  apply  to  this  case  the  revised  statnte  or  the  law  as  it  stood  previous  to  the  last' 
revision  (and  by  ooe  or  the  other  it  most  be  governed),  it  is  quite  evident  that  there  was 
no  neoessitf  of  setting  forth  the  oath  taken  by  the  defendant,  with  absolute  accuracy ;  yet 
if  the  pleawsr  has  heedlenly  undertaken  to  do  so^  it  may  be,  he  should  be  holden  to  a  strict 
peffbrmance. 

'*The  indictment  alleges  that  the  oath  on  which  the  penury  is  assigned,  is  in  stibttenos 
and  to  th§  ejett  foUowing,  to  wit,  &c  Whether  it  was  intended  in  this  case  to  set  forth 
the  oath  esrAsitJB,  depends  upon  the  true  definition  of  the  word  *  efeef  The  word  ^  tenor^ 
has  a  technical  meaning  and  requirea  an  exact  copy;  and  the  defendant's  counsel  infers  ' 
that  becaose  'effect*  is  often  used  with  it,  a  like  meaning  is  to  be  put  on  that  word.  The 
inference  does  not  strike  roe  as  conclusive  or  correct ;  because  the  tenor  and  tfffict  require 
an  exact  copy,  it  is  not  to  be  inferred  tliat  subotonee  %nd  effect  require  as  much.  The  or«t 
dinary  meaning  of  the  word  *  effect,*  aa  well  as  judicial  decisions  thereon,  refute  the  inter- 
pretation which  the  defiuidanf  s  counsel  has  given  to  it  Where  an  instrument  was  alleged 
to  he*  to  the  effect  faUowing,*  a  literal  copy  was  not  required ;  Arcli.  C.  P.  68.  Even  the 
words  'in  manner  and  fbrm  following,'  do  not  require  a  perfect  copy;  1  DougL  193;  I 
Leaeh  327.  It  is  expressly  said  in  King  a.  Bear,  3  Salk.  417,  that  the  words  ad  effeetum 
se^mentem  were  loose  and  useless  when  joined  Xojtufta  tsnsrem.  To  my  apprehension,  the 
aobstanoe  and  effect  of  an  instrument  in  writing  cannot,  either  in  common  parlance  or 
legal  import,  be  understood  to  mean  an  exact  eopy  of  it  My  conclusion  is,  that  tbe  law 
did  not  make  it  neoessar^,  nor  did  the  pleader  attempt  in  this  case  to  set  forth  the  oath 
taken  by  the  defendant  hterally,  and  that  the  variance  between  tbe  oath  produced  in  evi- 
denoe  and  that  set  forth  in  the  indictment,  is  wholly  immaterial ;  all  apprehensions  there- 
fore that  the  defendant,  if  sentenced  and  punished  on  this  indictment,  would  be  exposed  to 
a  aeoond  prosecution  for  the  same  offence,  appear  to  me  to  be  wholly  imaginary ;  but  if 
this  application  on  his  part  should  prevail,  any  Ihrther  eSoit  to  bring  him  to  puniahment 
wivold  probably  be  defeated  by  a  plea  oiamirrfoiB  eefutt 

**  I  am  of  opinion  that  the  conrt  below  decided  correctly  in  adjudging  the  variance  to  be 
immaterial,  and  that  the  exception  to  the  decisions  of  that  court  is  not  well  taken.  The 
General  Sessions  are  therefore  advised  to  render  judgment  upon  the  conviction.*' 

(A)  The  office  of  an  innuendo  will  be  discussed  more  folly  in  the  preliminary  notes  to 
the  cdbapter  on  libel,  and  it  will  be  shown  that  it  is  a  mode  of  explaining  some  matter 
already  expressed,  and  serves  to  point  and  elucidate  precedent  matter,  though  it  can  never 
itttrodoce  chargea,  or  add  to  or  vary  the  sense  of  those  already  made;  1  Chit  C.  L.  310 ; 
Stark.  C.  P.  iw.  It  means  nothing  more  than  the  words  id  esl,  eciUeet^  aforeoaid,  ^c, 
being  merely  an  explanation  of  what  has  gone  before ;  ib, ;  Cowp.  684.  Where  the  innu- 
endo  and  ihe  matter  it  introduces,  are  altogether  impertinent  and  immaterial,  they  may  be 
tejeetedasiaperfluoos;  1  T.  R.  65;  9  East  93;  see  3  Campb*  461 ;  7Price544. 

«4* 
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he  the  said  J.  S.  said,  man  (meaning  the  said  J.  E.),  I,  (meaning  him- 
self the  said  J.  S.),  am  very  sorry^  for  you  (meaning  (he  said  J.  E.) ; 
and  that  the  said  J.  S.  upon  his  oath  aforesaid,  before  the  said  jury  so 
taken  between  Che  said  state  and  the  said  G.  B.  and  the  said  J.  M. 
and  J.  S.,  justices  as  aforesaid,  did  further  say,  depose,  swear  and  give 
in  evidence,  that  the  said  J.  E.  then  and  there  took  him  the  said  J.  S. 
by  the  hand,  and  said,  I  (meaning  himself  the  said  J.  E.),  will  never 
play  at  cards  any  more ;  whereas  in  truth  and  in  fact(i),  the  said  J.  E. 
did  not  sit  down  by  the  said  J.  S.  in  the  said  booth  on  the  twenty- 
sixth  day  of  July,  and  whereas  in  truth  and  in  fact,  the  said  J.  S.  did 
not  ask  the  said  J.  E.  whether  he  was  well  or  not,  and  whereas,  in 
truth  and  in  fact,  the  said  J.  E.  did  not  say  to  the  said  J.  S.  that  he 
was  well  enough,  and  whereas  in  truth  and  in  fact,  the  said  J.  E.  did 
not  say  to  the  said  J.  S.  that  he  the  said  J.  E,  had  been  playing  at 
cards  with  a  parcel  of  men  and  had  lost  a  great  deal  of  money,  and 
whereas  in  truth  and  in  fact,  the  said  J.  S.  did  not  say  to  the  said  J. 
E.  that  he  (meaning  himself  the  said  J.  S.),  was  sorry  for  him 
(meaning  the  said  J.  E.),  and  whereas  in  truth  and  in  fact,  the  said 
J.  E.  did  not  say  to  the  said  J.  S.  that  he  would  never  play  at 
cards  any  more,  and  whereas  in  truth  and  in  fact,  the  said  J.  E. 
had  not,  on  the  said  day  of  any  conversation  whatso- 

ever with  the  said  J.  S.',{J)  and  so  the  jurors  aforesaid  now  here  sworn 

(t)  The  gfeneral  averment  that  the  dcfeDdant  swore  falsely,  Slc^  upon  the  whole  matter, 
will  not  be  auflScient ;  the  indictment  must  proceed  by  particular  averments  (or,  as  they  are 
technically  termed,  by  assignments  of  perjury),  to  negative  that  which  is  false.  It  is  ne- 
cessary that  the  indictment  should  expressly  contradict  the  matter  ftlsely  sworn  to  by  the 
defendant  Sometimes  it  is  also  necessary  to  set  forth  the  whole  matter  to  which  the  de- 
fendant  swore,  in  order  to  make  the  rest  intelligible,  though  some  of  the  circumstances  had 
a  real  existence;  bat  the  word  **  falsely*^  does  not  import  that  the  whole  is  fidse ;  and  when 
the  proper  averments  come  to  be  msde,  it  is  not  necessary  to  negative  the  whole,  but 
only  such  parts  as  the  prosecutor  can  falsify,  admitting  the  truth  of  the  rest;  Wb.  C.  L. 
460.  "  The  object  of  the  astignment  of  perjury  is  to  falsify,  by  averments  in  the  indictment, 
those  parts  of  the  defendant's  allegations  on  oath,  in  which  it  is  intended  to  charge  him 
on  the  trial  with  having  committ^  the  offence  in  question  ;**  3  M.&  S.  385  to  392.  Where 
the  party  has  sworn  contrary  ways  at  different  times,  it  must  be  expressly  shown  in 
such  case,  which  was  the  false  oath ;  5  R  &.  A.  922 ;  1  D.  &  R.  578,  S.  C.  These  should 
be  specific  and  distinct,  in  order  that  the  defendant  ma^  have  notice  of  what  he  is  to  come 
prepared  to  defbnd ;  see  ib.;  and  it  would,  therefore,  be  insufficient  to  aver  generally  and  in- 
definitely that  the  defendant's  oath  was  fklse.  In  many  instances,  however,  the  indictment 
may  not  be  vitiated  by  the  assignment  being  rather  more  comprehensive  than  the  term  of 
the  defendant's  evidence.  Thus  if  the  defendant  swore  ^  that  he  never  did,  at  any  time 
during  his  transactions  with  the  victualling  office,  charge  more  than  the  usual  sum  per 
quarter,  beyond  the  price  he  actually  paid  for  any  grAin  purchased  by  him  for  the  said 
commissioners  as  their  com  factor,"  and  this  assertion  be  contradicted  by  an  averment 
that  **  be  did  charge  more  than  the  usual  sum  per  quarter /or  and  in  reopeet  of  such  malt 
or  grain,"  the  indictment  will  not  be  vitiated  by  the  introiduction  of  the  words  **  and  in 
respect  of;**  R. «.  Atkinson,  Cro.  Circ  Assist  437  to  451 ;  Bae.  Abr.  Perjury,  C;  1  Saund.  249, 
a.  note  1,  S.  C.  It  is  enough  where  there  are  several  assignments  of  perjury  in  one  count,  to 
prove  one  of  them,  and  though  some  be  bad,  judgment  will  be  given  on  the  sufficient  as- 
signments ;  2  Ld.  Raym.  886;  2  Campb.  138-9 ;  Cro.  C.  C.  7th  ed.  622 ;  State  v.  Haacall, 
6  N.  Hamp.  R.  358 ;  SUte  v.  Bishop,  1  Chap.  110. 

{j)  In  negativing  the  defendant's  oath,  where  he  has  sworn  only  to  his  belief,  it  is  pro- 
proper  to  aver  that  "'  he  well  knew "  the  contrary  of  what  he  swore.  Thus,  when  the 
affidavit  upon  which  the  charge  of  perjury  is  founded,  merely  states  thebelief  of  tlie  affiant 
that  a  larceny  had  been  committed,  the  assignment  of  the  perjury  muHt  negative  the  words 
of  the  affidavit,  and  it  is  not  sufficient  to  allege  generally  that  the  persons  charged  commit- 
ted not  the  larceny;  it  is  necessary,  when  the  defendant  only  fitates  his  belief,  to  aver  that 
the  fact  was  otherwise,  and  that  the  defendant  knew  the  contrary  of  what  he  swore ;  State 
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upon  their  oath  afaresaid,  do  say,  that  the  said  J.  S.  at  the  said  court 
of  session  and  goal  delivery,  &c.,  before  the  said  J.  M.  and  J.  S.  then 
being  such  justices  as  aforesaid,  (and  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  J.  S.)  did  in  manner  and  form  aforesaid,  commit  wilful  and  cor« 
rupt  perjury9(Ar)  against, &c.     {Conclude  as  in  book  1,  chap,  3). 

In  swearing  as  to  age  in  procuring  money  of  the  United  States  in  enlist- 
ing in  Vie  navy  of  the  United  StaUiS.{kk) 

That  late,'  &c.,  on,  &c.,  at,  &c.,  wishing  and  intending  to  pro. 

cure  the  expenditure  of  public  money  of  the  United  States  of  America, 
and  representing  himself  fo  be  a  citizen  of  the  United  States  of  America, 
and  to  be  of  full  age^  to  wit,of  the  age  of  twenty-one  years  and  upwards, 
did  then  and  there  come  in  his  own  proper  person  before  ,  a 

in  the  navy  of  the  United  States  of  America,  duly  authorized 
and  empowered  to  enlist  persons  in  the  naval  service  of  the  said  Unit- 
ed States,  and  did  then  and  there  apply  to  the  said  to  enlist  him 
the  said  as  a  in  the  naval  service  of  the  said  United  States, 
he  the  said  then  and  there  contriving  and  intending  by  means 
of  such  enlistment,  so  applied  for  by  him  as  aforesaid,  to  procure  and 
bring  about  the  expenditure  of  public  money  of  the  said  United  States, 
and  the  payment  of  the  sum  of  ,  being  the  amount  paid  by  the 
said  United  States  to  on  their  enlistment  in  the  naval  service 
of  the  said  United  States,  as  he  the  said  then  and  there  well 
knew  and  understood,  and  that  it  being  then  and  there  material  that 
the  said  should  know  and  be  informed,  whether  the  said 
possessed  the  requisite  qualifications  for  enlistment  as  aforesaid,  and 
particularly  whether  or  not  the  said  was  then  and  there  a  citi- 
zen of  the  United  States  of  America,  and  was  then  and  there  of  the 
full  and  lawful  age  of  twenty-one  years,  he  the  said  in  pursu- 
ance of  the  regulations  and  requirments  of  the  department  of  the  navy 
of  the  said  United  States,  required  and  directed  the  said  to  make 
oath  and  depose  in  writing  in  regard  to  the  age  and  citizenship  of 
him  the  said  ^  before  a  notary  public  (or  otherwise) 
dwelling  in  said  City  of  New  York,  and  duly  authorized  and  empow- 
ered to  administer  oaths  in  the  said  City  of  New  York,  and  having 
competent  power  and  authority  to  administer  an  oath  in  the  premises 
to  the  said 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further  say, 
that  the  said  not  having  the  fear  of  God  before  his  eyes,  but 

being  moved  and  seduced  by  the  instigation  of  the  devil,  and  intend- 
ing to  defraud  the  United  States  of  America,  did  on  the  said 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

V.  Lee,  3  Alabama  603.  Thas  an  indictment  against  an  insolvent  debtor  for  perjory  in 
swearing  to  a  schedule  which  did  not  discover  certain  debts  owing-  to  him,  was  held  bad 
on  demurrer  for  not  averring  that  he  well  knew  and  remembered,  that  the  omitted  debts 
were  then  jostly  due  and  owing  to  him  ;  Com.  «.  Cook,  1  Robin.  729. 

{h)  The  osoal  summing  up  of  the  indictment  is  **that  so  the  defendant  did  commit 
wilfiU  and  oorrnpt  perjury,'*  2  Leach  860;  Stark.  495 ;  but  it  seems  that  this  allegation  is 
immaterial,  see  3  Leach  b56;  Wh.  a  L.  233. 

{)tk)  U.  &  9. 0*firien,  United  Sutes  Circuit  Court,  New  York,  1847. 
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in  his  own  proper  person  go  before  the  said  at  the  City 

of  New  York,  in  the  Southern  District  of  New  York  aforesaid,  he  the 
said  having  tiien  and  there  competent  power  and  authority  as 

aforesaid,  to  administer  an  oath  to  the  said  in  that  behalf,  and 

the  said  was  then  and  there  in  due  manner  sworn  by  the  said 

,  and  took  his  oath  before  the  said  in  due  form  of  law, 

and  did  then  and  there  falsely  and  corruptly  say,  depose,  swear  and 
make  affidavit  in  writing,  amongst  other  things  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  he  the  said  was  bom  in 

and  that  he  was  a  citizen  of  the  said  United  States  of  America, 
and  that  he  the  said  was  of  full  age,  to  wit,  of  the  age  of  twen- 

ty-one years  and  upwards,  whereas,  in  truth  and  in  fact,  the  said 
at  the  time  he  took  his  said  oath  and  made  his  affidavit  aforesaid, 
was  not  born  in  the  state  of  one  of  the  United  States  of  America, 

and  was  not  a  citizen  of  the  said  United  States  of  America,  but  was 
in  truth  and  in  fact  born  in  some  place  out  of  the  said  United 
States  of  America,  to  the  jurors  aforesaid  unknown,  and  was  not  of 
full  age,  to  wit,  of  the  age  of  twenty-one  years,  but  was  in  truth  and 
iu  fact  under  full  age,  and  under  the  age  of  twenty-one  years. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  say  that  the 
said  by  means  of  the  false  oath  aforesaid,  then  and  there  pro- 

cured himself  to  be  enlisted  in  the  naval  service  of  the  said  United 
States,  and  then  and  there  procured  and  brought  about  the  expendi- 
ture of  public  money  of  the  United  States  of  America,  and  procured 
the  payment  to  himself  out  of  public  money  of  the  said  United  States 
of  the  sum  of  and  so  the  jurors  aforesaid  do  say  that  the  said 
on  the  said  day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  at  the  City  of  New  York,  in  the  Southern 

District  of  New  York  aforesaid,  and  within  the  jurisdiction  of  this  court 
before  the  said  notary  public  (or  othertoise)^  (he  the  said 

then  and  there  having  competent  power  and  authority  to  administer 
the  aforesaid  oath),  by  his  own  act  and  consent,  and  of  his  own  most 
wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  falsely  did 
swear  touching  the  expenditure  of  public  money  of  the  said  United 
States  of  America,  against,  &c.^  and  against,  <bc  {Conclude  aa  in 
book  1,  ehap,  3). 

(For  final  county  see  p.  17,  97  n,  123  n). 

At  custom  hause^  in  swearing  to  an  entry  of  invoice,  intending  to  defraud 
the  United  States^  4*^.,  under  act  of  March  1st,  1823.(/) 

That  late,  &c.,  on,  &c.,  at,  &c.,  wishing  and  intending  to  enter 

by  invoice,  at  the  custom  bouse,  in  said  City  of  New  York,  certain 
goods,  wares  and  merchandise^  which  before  that  time  had  been 
brought  and  imported  in  a  certain  called  the  whereof 

one  then  and  there  was  master,  from  a  foreign  port  or  place,  to 

wit,  from  the  port  of  in  the  (specify  the  placcy  whether  king- 

dam  or  otherwise),  and  which  were  subject  to  the  payment  of  duties 
to  the  United  States  of  America,  on  being  so  brought  and  imported, 

(Z)  U.  S.  V.  Frosch,  United  Sutes  Circuit  Coart,  New  York.     The  defoodant  in  thia 
caw  forfeited  hif  recoy uiianoOi 
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did  come  in  his  own  proper  person,  on,  &c.,  at,  &c.,  atid  did  then  and 
there  produce  and  deliver  to  and  before  one  a  deputy  collector  of 

the  customs  of  the  Port  and  District  of  the  said  City  of  New  York,  duly 
appointed  according  to  law,  a  certain  entry,  purporting  to  be  an  entry 
of  the  merchandise  so  as  aforesaid  imported  by  the  said  from 

the  said  port  of  in  the  said  which  said  entry  so  produced 

and  delivered  as  aforesaid,  was  duly  signed  and  subscribed  by  him, 
the  said  in  his  own  proper  handwriting,  *  and  the  said 

then  and  there  was  sworn,  and  took  his  corporal  oath,  before  the  said 

in  due  form  of  law,  touching  and  concerning  the  matters  coh« 
tained  in  the  said  entry,  t  so  as  aforesaid  produced  and  delivered  by 
him  the  said  to  him  the  said  then  and  there  being  a 

deputy  collector  of  the  customs  as  aforesaid,  he  the  said  then 

and  there  having  sufficient  and  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  in  that  behalf,  which  said 

oath  so  taken  by  him  the  said  was  required  to  be  taken  by  him 

the  said  under  and  by  virtue  of  an  act  of  congress  of  the  United 

States  of  America,  approved  on  the  first  day  of  March,  in  the  year 
one  thousand  eight  hundred  and  twenty-three,  entitled  <^  an  act  sup- 
plementary to,  and  to  amend  an  act,  entitled  <an  act  to  regulate  the 
collection  of  duties  on  imports  and  tonnage,'  passed  on  the  second  day 
of  March,  seventeen  hundred  and  ninety-nine,  and  for  other  pur- 
poses,'' in  a  matter  and  proceeding  at  the  custom  house,  at  the  said 
Port  and  District  of  the  City  of  New  York,  on  the  said  day  of 

aforesaid,  it  then  and  there  being  material,  that  a  just  and  true 
account  of  all  the  goods^  wares  and  merchandise,  so  as  aforesaid  im- 
ported by  him  the  said  should  be  furnished  to  the  officers  of  the 
customs  in  that  behalf,  at  the  custom  house,  in  said  City  of  New 
York,  and  should  be  set  forth  in  said  entry,  so  as  aforesaid  produced 
and  delivered  by  the  said  to  the  said  tt,  and  it  being  then 
and  there  material,  that  the  said  officers  of  the  customs,  acting  in  that 
behalf,  should  know  and  be  informed,  whether  the  said  in  the 
said  entry  had  concealed  or  suppressed  any  thing,  whereby  the  United 
States  might  be  defrauded  of  any  part  of  the  duty  lawfully  due  on 
the  said  goods,  wares  and  merchandise.  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  say,  that  the  said  then  and 
there  being  so  sworn  as  aforesaid,  not  having  the  fear  of  Grod  before 
bis  eyes,  and  being  pnoved  and  seduced  by  the  instigation  of  the 
devil,  being  so  sworn  as  aforesaid,  did  then  and  there,  upon  his  oath 
aforesaid,  touching  and  concerning  the  matters  contained  in  the  said 
entry,  knowingly  and  willingly  swear  falsely,  amongst  other  things, 
and  make  oath  in  writing  and  substance,  and  to  the  effect  following, 
that  is  to  say,  that  the  said  entry,  so  then  and  there  delivered  by  him 
to  the  collector  of  New  York  (meaning  thereby  the  entry,  so  as  afore- 
said produced  and  delivered  by  him  the  said  to  the  said  ), 
contained  a  just  and  true  account  of  all  the  goods,  wares  and  mer- 
chandise imported  by  or  consigned  to            in  the            called  the 

whereof  was  master,  from  (meaning  thereby  the 

goods,  wares  and  merchandise,  so  as  aforesaid  imported  by  him  the 
said  in  said  and  consigned  to  ),  and  that  he  the 

said  iu  ihe  said  entry  or  invoice  had  not  concealed  or  suppressed 
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any  tbing,  whereby  tbe  United  States  of  America  might  be  defraud* 
ed  of  any  part  of  the  duty  lawfully  due  on  said  goods,  wares  and 
merchandise ;  whereas,  in  truth  and  in  fact,  the  said  entry  did  not 
contain  a  just  and  true  account  of  all  the  goods,  wares  and  merchan- 
dise imported  by  him  the  said  or  consigned  to  in  the  said 

called  the  whereof  said  was  then  and  there  mas- 

ter as  aforesaid,  but  on  the  contrary  thereof,  the  account  of  the  goods, 
wares  and  merchandise  contained  in  the  said  entry,  was  then  and 
there  false,  in  this,  that  in  and  by  the  said  entry,  the  said  goods, 
wares  and  merchandise  are  and  were  set  forth  and  represented  to 
have  cost  the  importer  thereof,  including  charges,  the  sum  of  (Aere 
insert  the  sum^  in  the  currency  qf  the  country  from  whence  the 
goods  were  exported),  meaning  thereby  so  much  money  of  the  king- 
dom, (or  otherwise),  of  when  in  truth  and  in  fact,  the  said 
goods,  wares  and  merchandise  cost  the  importer  thereof,  including 
charges,  a  much  greater  and  larger  sum  and  price  than  the  said  sum 
of  of  the  currency  aforesaid ;  and  whereas  also,  in  truth  and  in 
fact,  be  the  said  in  the  said  entry,  had  concealed  and  suppress- 
ed the  true  and  actual  cost  and  value  of  said  goods,  wares  and  mer- 
chandise, with  intent  thereby  to  defraud  the  said  United  States  of 
America  of  some  part  of  the  duty  lawfully  due  and  chargeable  on 
said  goods,  wares  and  merchandise,  and  whereby  the  said  United 
States  were  defrauded  of  a  large  part  of  the  duty  lawfully  charge- 
able on  said  goods,  wares  and  merchandise.  And  so  the  jurors,  &c., 
do  say,  that  the  said  did  on  the  said  day  of  in  the 
year,  &c.,  in  the  ipatter  and  proceeding  aforesaid,  at  the  custom  house 
in  the  said  City  of  New  York,  take  the  said  oath  before  the  said 

he  the  said  then  and  there  being  a  deputy  collector  of 

the  customs  as  aforesaid,  having  competent  authority  to  administer 
such  oath  to  the  said  as  aforesaid,  when  an  oath  was  required 

to  be  taken  under  and  by  a  law  of  the  United  States  of  America,  and 
imder  and  by  virtue  of  the  revenue  laws  of  the  said  United  States, 
and  upon  the  taking  of  said  oath,  by  him  the  said  as  aforesaid, 

he  the  said  did  then  and  there  knowingly  and  willingly  swear 

falsely,  in  manner  and  form  aforesaid,  in  a  matter  and  proceeding 
when  the  aforesaid  oath  was  required,  by  a  law  of  the  United  States 
of  America,  to  be  taken  by  the  said  and  was  then  and  there 

guilty  of  perjury,  against,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Second  count    Same  as  first  doton  U}\ai  which  insert : 
and  that  the  said  did  also  then  and  there  at  the  time  of  pro- 

ducing and  delivering  the  said  entry  as  aforesaid,  produce  and  deliver 
to  the  said  being  then  and  there  a  deputy  collector  of  the  cus- 

toms as  aforesaid,  duly  appointed  according  to  law,  a  certam.  invoice, 
purporting  to  be  an  invoice  of  the  goods,  wares  and  merchandise  so 
as  aforesaid  imported  by  the  said  in  the  said  called  the 

from  the  said  port  of  and  included  in  the  entry  then  and 

there  as  aforesaid  produced  and  delivered  by  the  said  to  the 

said  and  the  said  was  then  and  there  in  due  manner 

sworn,  and  took  his  oath  before  the  said  in  due  form  of  law, 

touching  and  concerning  the  matters  contained  iu  the  said  entry  and 
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invoice,  t  {here  insert  as  much  of  first  count  as  intervenes  between 
t  and  It);  and  it  being  then  and  there  also  material,  that  a  just  and 
faithful  account  of  the  actual  coat  of  the  said  goods,  wares  and  mer- 
chandise, of  all  chaises  thereon,  including  charges  of  purchasing,  car- 
nages, bleaching,  dyeing,  dressing,  finishing,  putting  up  and  packing, 
and  no  other  discount,  drawback  or  bounty  but  such  as  had  been 
actaally  allowed  on  the  same,  should  be  furnished  to  the  officers  of 
the  customs,  acting  in  that  behalf,  at  the  custom  house  in  the  said 
City  of  New  York,  and  set  forth  in  said  invoice,  so  as  aforesaid  pro- 
duced by  him  the  said  and  it  being  also  then  and  there  material, 
that  the  officers  of  the  customs  acting  in  that  behalf,  should  know  and 
be  informed,  whether  he  the  said  knew  or  believed  in  the 
existence  of  any  invoice  of  the  said  goods,  wares  and  merchandise, 
other  than  the  invoice  so  as  aforesaid  produced  and  delivered  by  him 
the  said            also  whether  or  not,  the  invoice  so  then  and  there  pro- 
duced and  delivered  by  him  the  said  was  then  and  there  in  the 
state  in  which  he  the  said            had  actually  received  the  same,  and 
it  being  also  then  and  there  njaterial,  that  the  said  officers  of  the  cus- 
toms acting  in  that  behalf,  should  then  and  there  know  and  be  in- 
formed, whether  or  not,  he  the  said  in  the  said  entry,  or  the 
said  invoice,  had  concealed  or  suppressed  any  thing,  whereby  the 
United  States  of  America  might  be  defrauded  of  any  part  of  the  duty 
lawfully  due  on  the  said  goods,  wares  and  merchandise;  and  that  the 
said            not  having  the  fear  of  Ood  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  then  and  being  so 
sworn  as  aforesaid,  did  upon  his  oath  touching  and  concerning  the 
matters  contained  in  the  said. entry  and  invoice,  knowingly  and  wil- 
lingly swear  falsely,  and  make  oath  in  writing,  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  the  entry  then  delivered  by 
him  to  the  collector  of  New  York  (meaning  thereby  the  entry  so  as 
aforesaid  produced  and  delivered  by  him  the  said  to  the  said 
),  contained  a  just  and  true  account  of  all  the  goods,  wares 
and  merchandise  imported  by  or  consigned  to            in  the 
called  the           whereof           was  then  and  there  master^  from 
(meaning  thereby  the  goods,  wares  and  merchandise,  so  as 
aforesaid  imported  by  him  the  said            in  said  called  the 
and  consigned  to            and  that  the  said  invoice,  so  then  and 
there  as  aforesaid  produced  by  him  the  said            contained  a  just 
and  faithful  account  of  the  actual  cost  of  the  said  goods,  wares  and 
merchandise,  of  all  charg:es  thereon,  including  charges  of  purchasing, 
carriages,  bleaching,  dyeing,  dressing,  finishing,  putting  up  and  pack- 
ing, and  no  other  discount,  drawback  or  bounty  but  such  as  had 
been  actually  allowed  on  the  same,  and  also  that  he  the  said 
did  not  know  or  believe  in  the  existence  of  any  invoice,  other  than 
that  80  as  aforesaid  then  and  there  produced  by  him,  the  said 
and  that  the  said  invoice,  so  then  and  there  produced  and  delivered, 
was  in  the  state  in  which  he  the  said            had  actually  received  the 
same,  and  also  that  he  the  said            had  not  in  the  said  entry  or  in- 
voice concealed  or  suppressed  any  thing,  whereby  the  United  States 
of  America  might  be  ddranded  of  any  part  of  the  duty  lawfully  due 
on  the  said  goods,  wares  and  merchandise);  whereas,  in  truth  and  in 
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fact,  the  said  entr7  so  as  aforesaid  then  and  there  prodticed  and 
delivered,  did  not  contain  a  just  and  true  account  of  all  the  goods^ 
wares  and  merchandise  imported  by  him  the  said  or  consigned 

to  in  the  said  called  the  whereof  the  said  was 

then  and  there  the  master  as  aforesaid,  but  on  the  contrary  thereof,  the 
account  of  said  goods,  wares  and  merchandise  contained  in  the  said 
entry  was  then  and  there  false,  in  this,  that  in  and  by  the  said  entry, 
the  said  goods,  wares  and  merchandise  are,  and  were  set  forth  and 
represented  to  have  cost  the  importer  thereof,  inchiding  commissions 
and  charges,  the  sum  of  {here  insert  the  sunij  in  the  currency  of  the 
country  from  whence  the  goods  were  exported)^  meaning  thereby  so 
much  of  the  currency  of  the  kingdom  of  (or  othertoise),  when 

in  truth  and  in  fact,  the  said  goods,  wares  and  merchandise  cost  the 
importer  thereof,  including  commissions  and  charges,  a  much  larger 
sura  and  price  than  the  said  sum  of  of  the  currency  aforesaid, 

and  whereas  also,  in  truth  and  in  fact,  the  said  invoice,  so  then  and 
there  as  aforesaid  produced  to  the  said  did  not  contain  a  just 

and  faithful  account  of  the  actual  cost  of  the  said  goods,  wares  and 
merchandise,  of  all  charges  thereon,  including  charges  of  purchasing, 
carriages,  bleaching,  dyeing,  dressing,  finishing,  putting  up  and  pack- 
ing, and  no  other  discount,  drawback  or  bounty  but  such  as  had  been 
actually  allowed  on  the  same,  but  on  the  contrary  thereof,  the  account 
of  the  actual  cost  of  the  said  goods,  wares  and  merchandise,  of  all 
charges  thereon,  including  charges  of  purchasing,  carriages,  bleach- 
ing, dyeing,  dressing,  finishing,  putting  up  and  packing,  and  no  other 
discount,  drawback  or  bounty  but  such  as  had  been  actually  allowed 
on  the  same,  was  set  forth  and  represented  in  the  said  invoice,  to  be 
the  sum  of  (meaning  thereby  so  much  currency  of  the 

of  ),  when  in  truth  and  in  fact,  the  actual  cost  of  the  said  goods, 

wares  and  merchandise,  and  of  all  charges  thereon,  including  charges 
of  purchasing,  carriages,  bleaching,  dyeing,  dressing,  finishing,  put- 
ting up  and  packing,  and  no  other  discount,  drawback  or  bounty  but 
such  as  had  been  actually  allowed  on  the  same,  was  a  different  and 
much  larger  sum  than  the  said  sum  of  of  the  currency  afore- 

said, so  contained  in  the  said  invoice.  And  whereas  also,  in  truth 
and  in  fact,  he  the  said  then  and  there  well  knew  and  believed 

in  the  existence  of  an  invoice  of  said  goods,  wares  and  merchandise, 
other  and  greatly  different  from  the  said  invoice  so  as  aforesaid  then 
and  there  produced  by  him  the  said  in  which  said  other  invoice, 

the  said  goods,  wares  and  merchandise  were  set  forth  and  represent- 
ed to  have  cost  a  much  larger  sum  and  price  than  was  expressed  in 
the  said  invoice  so  as  aforesaid  then  and  tiiere  produced  and  delivered 
by  him  the  said  to  the  said  and  whereas  also,  in  truth 

and  in  fact,  the  said  invoice  so  then  and  there  produced  as  aforesaid, 
was  not  then  and  there  in  the  state  in  which  the  same  had  been 
actually  received  by  him  the  said  but  on  the  contrary  thereof, 

the  said  invoice  so  then  and  there  produced  as  aforesaid,  had,  after 
the  receipt  of  the  paper  on  which  the  said  invoice  was  written,  been 
greatly  and  materially  altered  and  written  upon  by  him  the  said 
and  whereas  also,  in  truth  and  in  fact,  he  the  said  in  the 

said  entry  and  invoice,  had  concealed  and  suppressed  the  true  and 


Digitized  by  LjOOQIC 


PERJURY* 

actual  cost  and  value  of  the  said  goods,  wares  and  merchandise,  with 
intent  thereby  to  defraud  the  United  States  of  America,  of  some  part 
of  the  duties  lawfully  due  on  the  said  goods,  wares  and  merchandise. 
And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that  the 
said  on  the  said  day  of  in  the  year,  &c.,  before 

a  deputy  collector  of  the  customs,  at  the  said  Port  and  District 
of  the  City  of  New  York,  duly  appointed  according  to  law,  he  the 
said  having  as  aforesaid  competent  power  and  authority  to 

administer  said  oath  to  the  said  did  upon  taking  the  said  oath  in 

a  matter  and  proceeding  at  the  custom  house,  in  the  said  City  of  New 
York,  when  an  oath  was  required  to  be  taken  under  and  by  virtue  of  a 
law  of  the  United  States  of  America,  knowingly  and  willingly  swear 
falsely,  in  manner  and  form  last  aforesaid,  and  did  then  and  there  com- 
mit wilful  and  corrupt  perjury,  against,  &c.,  and  against,  &a.  {Con- 
clude as  in  book  1,  chap.  3). 

Last  count 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent, that  the  Southern  District  of  New  York  in  the  Second  Circuit,  is 
the  district  and  circuit  in  which  the  said  offences  were  committed, 
and  in  which  the  said  was  first  apprehended  for  the  said  of- 

fences (or  as  the  case  may  be;  see  ante^p.  17,  97  n,  123  n). 

hi  justifying  to  bail  for  a  party  after  indictment  founds  SfC.{ni) 

That  heretofore,  to  wit,  on,  &c.,  one  (the  person  bailed),  was  duly 
committed  for  trial  to  a  prison  in  the  City  of  in  the  Southern 

District  of  New  York  aforesaid,  for  a  certain  felony  (or  otherwise), 
by  him  the  said  before  that  time  alleged  to  have  been  commit- 

ted against  the  said  United  States. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  at  an  additional  session,  (or  otherwise)^  of  the  District  Court  of 
the  United  States  of  America,  for  the  Southern  District  of  New  York, 
begun  and  held  at  the  City  of  New  York,  within  and  for  the  district 
aforesaid,  on,  &c.,  the  grand  inquest  of  the  United  States  of  America, 
within  and  for  the  district  aforesaid,  found  a  true  bill  of  indictment 
against  the  said  (the  first  mentioned  party),  for  having,  on,  &c.,  {state 
particularly  the  offence  or  offences). 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present, 
that  the  said  was  duly  arraigned  before  the  said  district  court, 

and  that  he  pleaded  not  guilty  to  the  said  bill  of  indictment  so  found 
as  aforesaid. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  on  application  of  the  said  the  said  district  court  did  there- 

upon order  the  said  to  find  sufficient  bail  in  the  sum  of 

dollars,  with  or  more  sureties  for  his  appearance  in  the  said 

district  court  to  answer  to  the  said  indictment,  and  that  in  default  of 
finding  such  bail  the  said  should  stand  committed  for  trial  upon 

said  indictment. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present, 

(m)  This  fonn,  ia  which  the  offence  is  stated  in  the  several  counts,  was  prepared  in  the 
office  of  Mr.  Botler,  United  States  District  Attorney  for  New  York. 
25 
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that  after  the  making  of  the  order  last  aforesaid,  the  said  district  court 
was  adjourned  until  the  of  in  the  year  of  our  Liord  one 

thousand  eight  hundred  and  then  to  be  hoiden  at  the  said  City 

of  New  York,  in  and  for  the  said  Southern  District  of  New  York. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present, 
that  after  the  adjournment  of  the  said  district  court  as  last  aforesaid, 
one  of  the  in  the  district  aforesaid,  on,  &c.,  came 

before  ,  and  then  and  tliere  offered  himself  to  be  and  become 

one  of  the  bail  for  the  said  ,  (he  the  said  (the  commis- 

sioner), then  and  there  being  one  of  the  commissioners  duly  appointed 
by  the  Circuit  Court  of  the  United  States  of  America  for  the  Southern 
District  of  New  York,  to  take  acknowledgments  of  bail  and  affidavits, 
and  also  to  take  depositions  of  witnesses  in  civil  causes  depending  in 
the  courts  of  the  United  States  pursuant  to  the  provisions  of  the  act 
of  congress  in  that  behalf),  that  he  the  said  should  personally 

appear  in  the  said  District  Court  of  the  United  States  on  the  said 
of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

at  o'clock  in  the  forenoon  of  that  day,  then  and  there 

to  answer  all  such  matters  and  things  as  should  be  objected  against 
him  the  said  and  not  depart  the  said  court  without  leave,  and 

thereupon  the  said  wais  then  and  there  at  the  said  City  of  New 

York,  on  the  said  day  of  in  due  manner  sworn  by  the 

said  ,t  and  did  make  affidavit  in  writing,  and  take  his  corporal 

oath  upon  the  holy  gospel  of  God,  before  the  said  (the  com- 

missioner) touching  and  concerning  the  matters  contained  in  his  said 
affidavit  (he  the  said  then  and  there  having  sufficient  and  com- 

petent authority  to  administer  an  oath  to  the  said  on  that  be- 

half); and  the  said  being  so  sworn  as  aforesaid,  then  and  there, 

on,  &c.,  at,  &c.,  to  prevent  the  said  from  knowing  the  true  cir- 

cumstances and  property  of  him  the  said  did,  upon  his  corpo- 

ral oath  concerning  the  matters  contained  in  the  said  affidavit,  in  writ- 
ing, before  the  said  (he  the  said  then  and  there  having 
sufficient  and  competent  authority  to  administer  an  oath  to  the  said 
on  that  behalf),  then  and  there  wilfully,  corruptly  and  know- 
ingly by  his  own  act  and  consent  commit  perjury  upon  his  oath  afore- 
said, in  swearing  to  the  said  affidavit  in  writing  (amongst  other  things) 
in  substance  and  to  the  effect  following,  that  is  to  say,  that  he  the  saia 
(at  the  time  of  taking  the  said  oath  and  making  the  said  affi- 
davit in  writing  meaning),  was  worth  the  sum  of  dollars,  over 
and  above  all  his  the  said             just  debts  and  liabilities.     Whereas 
in  truth  and  in  fact  at  the  time  of  taking  the  said  oath  and  making  the 
said  affidavit  in  writing,  he  the  said            was  not  worth  the  sum  of 
dollars  over  and  above  all  his  the  said             just  debts  and 
liabilities. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present, 
that  it  then  and  there  became  necessary  and  material  that  the  said 
(the  commissioner)  should  know  whether  the  said  was, 

at  the  time  of  taking  the  said  oath  and  making  the  said  affidavit  in 
writing,  worth  the  sum  of  dollars,  over  and  above  all  his  the 

said  just  debts  and  liabilities. 

And  so  the  jurors  aforesaid  on  their  oath  aforesaid  do  say,  that  the 
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.said  on,  &c.,  before  the  said  ,  (he  the  said  then  and 

there  having  such  sufficient  and  competent  authority  as  aforcvsaid),  tt 
upon  his  oath  aforesaid,  by  his  own  act  and  consent,  and  of  his  own 
most  wicked  and  corrupt  mind,  in  a  matter  depending  in  the  said  Dis- 
trict Court  of  the  United  States,  did  wilfully  and  corruptly  commit 
perjury,  against^  &c.,  and  against,  &lc.  {Conclude  as  in  book  1, 
chap.  3). 

Second  count 

That  the  said  heretofore,  on,  &c.,  at,  &c.,  came  before 

(the  commissioner),  and  then  and  there  offered  himself  to  be  and  be- 
come one  of  the  bail  for  one  ,  he  the  said  then  and  there 
being  in  prison  in  in  the  Southern  District  of  New  York  afore- 
said, charged  with  a  crime  before  that  time  committed  against  the 
United  Slates  of  America,  by  him  the  said  {the  party  bailed), 
in  {state  the  offence  or  offences  with  which  he  stood  charged)^  he  the 
said  (the  commissioner),  then  and  there  having  competent  au- 
thority from  the  said  Circuit  Court  of  the  United  States,  to  take  bail 
in  that  behalf),  that  the  said  (the  party  bailed)  should  person- 
ally appear  in  the  said  District  Court  of  the  United  States,  on,  &c., 
at  o'clock  in  the  forenoon  of  that  day,  and  then  and  there  an- 
swer all  such  matters  and  things  as  should  be  objected  against  him 
the  said  and  not  depart  the  said  court  without  leave,  and  there- 
upon the  said  (the  bail)  was  then  and  there  on  the  said 
day  of  at  the  said  City  of  New  York,  in  due  manner  sworn 
by  the  said  *  to  make  true  answer  to  all  such  questions  as 
should  be  demanded  of  him  the  said  touching  the  sufficiency  as 
bail  for  the  said  (he  the  said  having  then  and  there  suf- 
ficient and  competent  authority  to  administer  such  oath  to  the  said       ). 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present, 
that  the,  said  so  being  sworn  as  aforesaid,  then  and  there,  to 

wit,  on,  &c.,  at,  &c.,  before  the  said  was  interrogated  concern- 

ing the  circumstances  and  property  of  him  the  said  and  there- 

upon he  the  said  not  having  the  fear  of  God  before  his  eyes, 

&c.,  and  to  prevent  the  said  from  knowing  the  true  circum- 

stances and  property  of  him  the  said  on  the  said,  &c.,  at,  &c., 

wilfully,  corruptly,  knowingly  and  willingly,  by  his  own  act  and  con- 
sent upon  his  corporal  oath,  did  swear  falsely  and  make  affidavit  in 
writing  before  the  said  (he  the  said  then  and  there  having 

sufficient  and  competent  authority  to  administer  such  oath  to  the  said 
)  in  a  proceeding  where  an  oath  was  required  to  be  taken  by 
him  the  said  under  the  laws  of  the  United  States  (amongst 

other  things),  in  substance  and  to  the  effect  following,  that  is  to  say, 
that  he  the  said  (at  the  time  of  taking  the  said  oath  and  making 

the  said  affidavit  meaning),  was  worth  the  sum  of  dollars,  over 

and  above  all  his  (the  said  meaning)  just  debts  and  Uabilities  ; 

whereas  in  truth  and  in  fact,  at  the  time  of  taking  the  said  oath  and 
making  the  said  affidavit  in  writing,  he  the  said  was  not  worth 

the  sum  of  dollars  over  and  above  all  his  (the  said  mean; 

iiig)  just  debts  and  liabilities. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present, 
that  it  then  and  there  became  necessary  and  material  that  the  said 
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should  know  whether  the  said  was,  at  the  time  of  taking 

the  said  oath  and  making  the  said  affidavit  in  writing,  worth  the  sum 
of  dollars  over  and  above  all  his  the  said  just  debts  and 

liabilities. 

And  so  the  jurors  aforesaid  on  their  oath  aforesaid  do  say,  that  the 
said  on,  die,  at,  &c.,  before  the  said  (he  the  said 

then  and  there  having  sufficient  and  competent  authority  to  administer 
such  oath  to  the  said  ),  upon  his  oath  aforesaid,  wilfully,  cor- 

ruptly, knowingly  and  willingly  did  make  affidavit  in  writing  and 
swear  falsely  in  regard  to  material  facts  in  a  proceeding  before  the 
said  ,  wherein  an  oath  was  required  to  be  taken  by  him  the 

said  under  the  laws  of  the  United  States,  and  did  commit  wil- 

ful and  corrupt  perjury,  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Third  counL  Same  as  second  count  down  to  *,  then  proceed  to  intro- 
duce so  much  of  first  count  as  is  contained  between  f  and  tf,  and  conclude : 
upon  his  oath  aforesaid  knowingly  and  willingly  did  make  affidavit 
in  writing,  and  swear  falsely  in  regard  to  material  facts  in  a  pro- 
ceeding before  the  said  ,  where  an  oath  was  required  to  be  taken 
by  him  the  said  under  the  laws  of  the  United  States,  and  did 
commit  wilful  and  corrupt  perjury,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  I,  chap.  3). 

Fourth  count 

That  the  said  wickedly  and  corrnptly  intending  to  prevent 

the  due  course  of  justice,  on,  &c.,  at,  &c.,  in  his  own  proper  person 
came  before  a  Commissioner  of  the  Circuit  and  District  Courts 

of  the  United  States  of  America,  for  the  Southern  District  of  New 
York,  duly  appointed  according  to  law,  and  having  competent  power 
and  authority  to  administer  oaths  and  take  the  recognizances  of  bail 
in  criminal  cases  pending  in  the  said  courts,  except  in  cases  where  the 
punishment  is  death,  and  then  and  there  before  the  said  offered 

to  be  and  become  one  of  the  bail  for  the  appearance  in  the  said  dis- 
trict court  of  one  against  whom  an  indictment  for  {state  the 
offence  for  which  he  stood  chaj^ged)^  was  then  and  there  pending  in 
the  said  District  Court  of  the  United  States,  on  which  said  indictment 
he  the  said  stood  committed  and  charged,  and  upon  which  said 
indictment  the  said  district  court  had  before  the  said  day  of,  &c., 
made  an  order  that  the  said  might  be  admitted  to  bail  in  the 
sum  of  dollars,  with  or  more  sureties ;  and  so  being  there 
on  the  said  day  of  in  the  year  last  aforesaid,  before  the 
said  commissioner  as  aforesaid,  and  ofi'ering  to  be  and  become 
one  of  the  bail  of  the  said  ,  it  was,  and  became  then  and  there 
material  that  the  said  commissioner  as  aforesaid,  should  know 
and  be  informed  whether  he  the  said  was  worth  the  sum  of 
dollars,  over  and  above  all  his  just  debts  and  liabilites,  and 
that  thereupon,  then  and  there,  he  the  said  was  in  due  manner 
sworn,  and  did  take  his  corporal  oath  on  the  holy  gospel  of  God,  be- 
fore the  said  (he  the  said  then  and  there  having  a  com- 
petent authority  to  administer  an  oath  to  said  in  that  be- 
half), touching  his  sufficiency  as  one  of  the  bail  of  said  , 
and  being  so  sworn,  he  the  said  not  having  the  fear  of  God  be- 
fore his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
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devil,  did  wilfully,  corruptly  andialseiy  swear  and  make  his  **  affi- 
davit iu  writing  (amongst  other  things),  in  substance  and  to  the  eflect 
following,  that  is  to  say,  that  he  (the  said  meaning),  was  worih 

the  sum  of  dollars,  over  and  above  all  his  the  said  just 

debts  and  liabilities,  whereas  in  truth  and  in  fact,  he  the  said 
at  the  time  he  so  swore  and  made  the  said  alfidavit,  was  not  worth 
the  sum  of  dollars,  over  and  above  his  the  said  just  debts 

and  liabilities,  and  whereas  in  truth  and  in  fact,  he  the  said  at 

the  lime  he  so  swore  and  made  the  said  affidavit,  was  not  worth  any 
sum  of  money  whatever  (or  as  the  case  may  be),  over  and  above  his 
just  debts  and  liabilities. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid  do  say,  that  the 
said,  &c.     {Conclude  as  be/ore). 

Fifth  count.  Same  as  fourth  count  down  to  **,  and  then  proceed : 
t  deposition  in  writing  pursuant  to  the  laws  of  the  United  States  of 
America  (amongst  other  things),  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  he  (the  said  meaning)  was  worth  the 
sum  of  dollars,  over  and  above  all  his  (the  said  meaning) 
just  debts  and  liabilities,  whereas  in  truth  and  in  fact,  he  the  said 
at  the  time  he  so  swore  and  made  the  said  deposition  in  writing,  wa^ 
not  worth  the  sum  of  dollars,  over  and  above  all  his  the  said 
just  debts  and  liabilities,  and  whereas  in  truth  and  in  fact,  he 
the  said  at  the  time  he  so  swore  and  made  bis  said  deposition 
in  writing,  was  not  worth  any  sum  of  money  whatever  (if  such  is  the. 
case),  over  and  above  his  just  debts  and  liabilities. 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  say,,  that,  &c,, 
on,  <&c.,  before  the  said  ,  so  as  aforesaid   having  a  com- 

petent authority  to  administer  the  said  oath  to  the  said  did 

wilfully  and  corruptly  commit  perjury  in  manner  and  form  last  afore- 
said, against,  &c.,  and  against,  &c.  (Conclude  as  in  book  I, chap,  3). 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  the  Southern  District  of  New  York  is  the  district  in  which  the 
said  offence  was  committed,  and  in  which  the  said  was  first  ap- 

prehended for  the  said  offence,  {seep,  17,  97  n,  123  n). 

In  giving  evidence  on  tlie  trial  of  an  issue  on  an  indictment  for  per- 
jury.{n) 

That  at  the  Supreme  Judicial  Court  of  the  said  commonwealth,  be- 
gun and  holden  at  B.,  within  and  for  the  County  of  S.,  on  the  first 
Tuesday  of  November,  on,  &c.,  before  L  P.,  Esq.,  then  chief  justice 
of  the  said  court,  a  certain  issue,  in  due  manner  joined  in  the  said 
court,  between  the  commonwealth  aforesaid  and  one  C.  D.,  upon  a 
certain  indictment  then  depending  against  the  said  C.  D.  for  wilful 
and  corrupt  perjury,  came  on  to  be  tried,  and  was  then  and  there,  in 
due  form  of  law,  tried  by  a  certain  jury  of  the  country,  in  due  manner 
returned,  empanneled  and  sworn  for  that  purpose;  and  that  at  and 
npon  the  trial  of  said  issue,  E.  F.,  late  of  B.,  in  the  county  aforesaid, 
labourer,  did  then  and  there  appear,  and  was  produced  as  a  witness 

(■>  Altered  by  Mr.  Datib,  Precedents  310,  from  S  Chit  C.  L.  452,  453,  note  n.;  4  Went 
375,  and  6  Went.  39& 
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for  and  on  behalf  of  the  said  commonwealth^  and  against  the  said  C. 
D.,  upon  the  trial  of  the  said  issue,  and  the  said  E.  F.  was  then  and 
there  duly  sworn,  as  such  witness  as  aforesaid,  before  the  said  I.  P., 
Esq.,  then  chief  justice  as  aforesaid,  that  the  evidence  which  he  should 
give  to  the  court  and  jury,  between  the  said  commonwealth  and  the 
said  C.  D.,  the  defendant,  on  the  issue  then  depending,  should  be  the 
truth,  the  whole  truth  and  nothing  but  the  truth  (the  said  I.  P.,  Esq., 
as  the  said  chief  justice  of  said  court,  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  E.  F.  in  that  behalf);  and  the  said  E.  F.,  being  so  sworn  as 
aforesaid,  it  then  and  there,  upon  the  trial  of  the  said  issue,  became 
and  was  a  material  inquiry,  whether  {here  stale  the  several  material 
questio7is).  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  F.,  maliciously  and  corruptly  intend- 
ing to  injure  and  aggrieve  the  said  C.  D.,  and  to  cause  and  procure 
him  to  be  convicted  of  the  wilful  and  corrupt  perjury  whereof  he 
then  stood  indicted  as  aforesaid,  and  to  subject  him  to  the  pains, 
penalties  and  punishments  of  the  laws  of  this  commonwealth  inflicted 
on  persons  convicted  of  that  crime,  and  being  then  and  there  lawfully 
required  to  depose  the  truth  in  a  proceeding  in  a  course  of  justice, 
then  and  there,  on  the  trial  aforesaid  of  the  said  issue,  upon  his  oath 
aforesaid,  before  the  said  I.  P.,  Esq.,  chief  justice  as  aforesaid,  having 
such  competent  authority  to  administer  such  oath  as  aforesaid,  false- 
ly, wickedly,  knowingly,  wilfully  and  corruptly  did  say,  depose,  swear 
and  give  evidence,  to  the  said  court  and  jury,  amongst  other  things, 
in  substance  and  to  the  effect  following,  that  is  to  say,  {here  set  out 
the  evidence)',  whereas,  in  truth  and  in  fact,  the  said  C.  D.  did  not 
{here  assign  the  perjury,  by  negativing  the  false  evidence  given  by 
the  witness).  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  E.  F.  falsely,  wickedly,  wilfully  and  corruptly, 
by  his  own  voluntary  act  and  consent,  and  of  his  own  wicked  mind 
and  disposition,  did  then  and  there,  in  manner  and  form  aforesaid, 
commit  wilful  and  corrupt  perjury;  against,  &c.,  and  contrary,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

On  a  trial  in  the  Supreme  Judicial  Court  of  Massachusetts,  on  a  civil 
actio/i.{o) 

That  heretofore,  to  wit,  at  the  Supreme  Judicial  Court,  begun  and 
holden  at  B.,  within  and  for  the  said  County  of  S.,  on,  &c.,  before  1. 
P.,  then  being  chief  justice  of  the  same  court,  a  certain  issue  duly 
joined  in  the  said  court,  between  one  C.  D.  and  one  E.  F.,  in  a  cer- 
tain plea  of  trespass,  came  on  to  be  tried  in  due  form  of  law,  and  was 
then  and  there  tried  by  a  certain  jury  of  the  coiintry,duly  summoned, 
empanneled  and  sworn  between  the  parties  aforesaid ;  and  that,  upon 
the  said  trial,  G.  H.  of  said  B.,  yeoman,  appeared  as  a  witness  on  the 
behalf  of  the  said  E.  F.,  the  defendant,  and  was  duly  sworn,  and  took 
his  oath  before  the  said  I.  P.,  chief  justice  as  aforesaid,  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  touching  the  mat- 
Co)  DftvU' Free.  211. 
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ters  in  issue  on  the  said  trial;  he  the  said  I.  P., chief  justice  as  afore- 
said, having  sufficient  and  competent  power  and  authority  to  admi- 
nister the  said  oath  to  the  said  G.  H.  in  that  behalf;  and  that  at  and 
upon  the  said  trial,  certain  questions  became  and  were  material,  in 
substance  as  follows,  that  is  to  say,  {here  state  the  material  ques- 
tions),  and  that  the  said  E.  F.,  being  so  sworn  as  aforesaid,  and  being 
then  and  there  lawfully  required  to  depose  the  troth  in  a  proceeding 
in  a  course  of  justice,  at  and  upon  the  said  trial  at  the  court  aforesaid, 
then  and  there  falsely,  wilfully,  voluntarily  and  corruptly  did  say, 
depose  and  swear,  among  other  things,  in  substance  and  to  the  effect 
following,  that  is  to  say,  {here  state  the  evidence  with  proper  innu- 
endoes)] whereas,  in  truth  and  in  fact,  {here  assig^n  the  perjury  by 
negativing  the  evidence).  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  6.  H.  in  manner  and  form  afore- 
said, did  commit  wilful  and  corrupt  perjury;  against,  &c.,  and  con- 
trary, &c.     {Conclude  as  in  book  1,  chap.  3). 

gainst  an  insolvent  in  JSTew  Yorkyfor  a  false  return  of  his  creditors  and 
estate.{p) 

That  heretofore,  to  wit,  on,  &c^  at,  &c.,  one  E.  W.,  late,  &c., 
labourer,  presented  to  the  honourable  R.  R.,  then  being  the  Recorder 
of  the  City  of  New  York,  and  authorized  to  receive  petitions  under 
an  act  of  the  legislature  of  the  State  of  New  York,  entitled  <<  an  act  to 
abolish  imprisonment  for  debt  in  certain  cases,''  passed  April  seventh, 
one  thousand  eight  hundred  and  nineteen,  and  the  several  acts  rela- 
tive to  insolvent  debtors  therein  referred  to,  a  certain  petition  of  him 
the  said  E.  >V.,  (as  well  in  his  individual  capacity,  as  in  his  capacity 
as  the  partner  of  one  A.  B.  P.),  therein  represented  as  being  actually 
then  an  inhabitant  within  the  said  city,  setting  forth  and  showing 
among  other  things,  ttiat  from  many  unfortunate  circumstances,  he 
the  said  E.  W.  had  become  insolvent  and  utterly  incompetent  to  the 
payment  of  his  debts,  and  praying  therefore  that  his  estate  might  be 
assigned  for  the  benefit  of  all  his  creditors,  to  be  distributed  among 
them  in  discbarge  of  the  debts  of  said  petitioner  so  far  as  the  same 
would  extend,  and  that  the  person  of  said  petitioner  might  be  forever 
thereafter  exempted  from  all  arrest  or  imprisonment  for  or  by  reason 
of  any  debtor  debts  due  at  the  time  of  making  said  assignment,  or 
contracted  for  before  that  time,  though  payable  afterwards,  and  also, 
if  in  prison,  from  his  imprisonment  agreeably  to  an  act,  entitled  <<  an 
act  to  abolish  imprisonment  for  debt  in  certain  cases,''  (meaning  the 
said  act  of  the  legislature  of  the  State  of  New  York),  so  passed  as 
aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say, 
that  the  said  E.  W.,  on  the  said,  &c.,  at  the  place  aforesaid,  pursuaut 
to  the  directions  of  said  last  mentioned  act,  upon  presenting  his  peti- 
tion as  aforesaid,  to  the  said  R.  R.  as  aforesaid,  delivered  to  the  said 
R.  R.  certain  papers,  purporting  to  be  a  full  and  true  account  of  all 

( p)  Thif  indictment  was  Bustained  by  the  Sapreme  Court  of  New  York,  in  People  «. 
W  arner,  5  Wend.  271.    As  to  the  reasoning  of  the  court,  eee  aide,  p.  2dl. 
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the  creditors  of  said  E.  W.  (as  well  in  his  individual  capacity  as  in 
the  capacity  of  a  partner  of  A.  B.  P.),  therein  represented  to  be  an 
insolvent  debtor,  and  the  money  them  (meaning  tiie  money  owing  to 
them),  respectively  by  the  s^aid  alleged  insolvent,  the  place  of  resi- 
dence of  each  of  his  creditors  to  the  best  of  his  knowledge,  informa- 
tion and  belief,  and  the  original  and  bona  Jide  consideration  of  his 
debts,  and  also  a  full  and  just  inventory  of  all  the  estate,  both  real  and 
personal,  in  law  and  equity  of  him  the  said  E.  W.  represented  as  last 
aforesaid,  and  of  all  the  books,  vouchers  and  securities  (meaning  of 
all  the  books,  vouchers  and  securities  relating  to  the  same),  as  well  in 
his  individual  capacity  as  in  the  capacity  of  the  partner  of  A.  B.  P., 
and  a  list  of  debts  due  him  the  said  alleged  insolvent,  as  well  in  his 
individual  capacity  as  in  the  capacity  of  the  partner  of  A.  B.  P. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, do  further  say, 
that  the  said  E.  W.,  &c,,  labourer,  on,  &c.,  at,  &c.,  unlawfully,  wick- 
edly and  maliciously  intending  and  contriving  to  injure  and  aggrieve 
one  J,  H.  and  sundry  other  creditors  of  him  the  said  E.  W.,  and  of 
him  the  said  E.  W.  and  said  A.  B.  P.,  fraudulently  and  wrongfully 
and  unlawfully  to  obtain  the  benefit  of  said  act  of  the  legislature  of 
the  State  of  New  York,  so  passed  April  seventh,  one  thousand  eight 
hundred  and  nineteen,  upon  'pi:iesenting  said  petition  as  aforesaid  to 
the  said  R.  R.,  recorder  as  aforesaid,  did  then  and  there  pursuant  to 
the  directions  of  the  said  last  mentioned  act,  produce  and  exhibit  to, 
and  before  the  said  R.  R.,  recorder  as  aforesaid,  a  certain  oath  and 
aflBdavit  in  writing  of  him  the  said  E.  VV.,  and  then  and  there  before 
the  said  R.  R.,  was  duly  sworn,  and  took  his  corporal  oaih  concern- 
ing the  truth  of  the  matters  contained  in  the  said  oath  and  affidavit, 
(he  the  said  R.  R.,  recorder  as  aforesaid,  then  and  there  by  virtue  of 
the  said  last  mentioned  act,  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to,  and  to  take  and  receive 
the  said  alfidavit  of  him  the  said  E.  W.  in  that  behalf),  and  that  the 
said  E.  W.  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  and  not  regarding  the  said  acts  of  the  legislature  aforesaid, 
but  fraudulently  and  wickedly  and  corruptly  devising  to  suppress  and 
avoid  a  full  and  true  disclosure  of  his  estate  and  effects  and  to  sub- 
vert the  truth  itself,  did  then  and  there,  to  wit,  on  the  said,  &c,  at, 
&c.,  in  and  by  his  said  oath  and  affidavit,  upon  his  oath  aforesaid, 
before  the  said  R.  R.,  so  being  such  recorder  as  aforesaid  (he  the  said 
R.  R.  having  by  virtue  of  said  acts  aforesaid,  a  lawful  and  competent 
power  and  authority  to  administer  said  oath  to,  and  to  take  and  re- 
ceive said  affidavit  of  the  said  E.  W.  in  that  behalf),  falsely,  corruptly, 
knowingly,  wilfully,  maliciously  and  wickedly  did  say,  depose  and 
swear  (among  other  things),  in  substance  and  to  the  effect  following, 
to  wit,  I,  E.  W.,  do  swear  that  the  account  of  my  creditors  (meaning 
the  creditors  of  the  said  E.  W.),  and  the  place  of  their  residence 
(meaning  the  place  of  the  residence  of  his  the  said  £.  W.'s  creditors), 
and  the  inventory  of  my  estate  (meaning  the  inventory  of  the  estate 
of  him  the  said  E.  W.),  together  with  the  evidences  of  my  title  there- 
lo  (meaning  the  evidences  of  his  the  said  E.  W.^s  title  thereto),  which 
are  both  herewith  delivered  (meaning  the  said  papers  so  purporting 
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as  aforesaid,  and  together  with  the  said  petition  and  affidavit  so  deli- 
vered as  aforesaid  to  the  said  R.  R.,  being  such  recorder  as  aforesaid 
and  in  the  said  affidavit  referred  to),  are  in  ail  respects  jnst  and  true, 
and  that  I  (meaning  the  said  E.  W.),  have  not  at  any  time  or  manner 
whatsoever,  disposed  of  or  made  over  any  part  of  my  estate  (mean- 
ing the  estate  of  the  said  E.  W.),  for  the  future  benefit  of  myself 
(meaning  the  said  E.  W.),  or  my  family  (of  the  said  E,  W.),  or  in 
order  to  defraud  any  of  my  creditors  (meaning  the  creditors  of  the 
said  E.  W.),  or  settled  with  any  of  my  creditors  (meaning  the  credi- 
tors of  the  said  E.  W.),  with  a  view  to  obtain  the  benefit  of  an  act, 
entitled  "an  act  to  abolish  imprisonment  for  debt  in  certain  cases" 
(meaning  the  said  acts  of  the  legislature  of  the  State  of  New  York,  so 
passed  April  seventh,  one  thousand  eight  hundred  and  nineteen),  as 
by  the  said  oath  and  affidavit  and  petition,  with  the  papers  so  pur- 
porting as  aforesaid  thereto  annexed,  and  in  the  said  affidavit  referred 
to,  filed  in  the  office  of  said  R.  R.,  recorder  as  aforesaid,  at  the  City 
Hall  of  the  City  of  New  York,  in  the  Sixth  Ward  of  the  City  of 
New  York  aforesaid,  in  the  County  of  New  York  aforesaid,  more 
fully  appears. 

Whereas,  in  truth  and  in  fact,  the  said  papers  so  purporting  as 
aforesaid,  to  be  a  full  and  true  account  of  all  the  creditors  of  the  said 
E.  W.,  (as  well  in  his  individual  capacity  as  in  the  capacity  of  a  part- 
ner of  A.  B.  P.),  represented  to  be  an  insolvent  debtor,  and  the 
money  them  (meaning  the  money  owing  to  them),  respectively  by  the 
said  alleged  insolvent,  the  place  of  residence  of  each  of  his  creditors, 
to  the  best  of  his  knowledge,  information  and  belief,  and  the  original 
and  bona  fide  consideration  of  his  debts,  and  also  a  full  and  just  in- 
ventory of  all  the  estate,  both  real  and  personal,  in  law  and  equity  of 
the  said  E.  W.,  represented  to  be  an  insolvent  debtor,  and  of  all  the 
books,  vouchers  and  securities  (meaning  of  all  the  books,  vouchers 
and  securities  relating  to  the  same),  as  well  in  his  individual  capacity 
as  in  the  capacity  of  a  partner  of  A.  B.  P.,  and  a  list  of  debts  due  said 
supposed  insolvent,  as  well  in  his  individual  capacity  as  in  the  capa- 
city of  a  partner  of  A.  B.  P.,  and  so  produced  and  delivered  by  the 
said  E.  W.  to  the  said  R.  R.,  recorder  as  aforesaid  (and  so  referred 
to  by  the  said  E.  W.  in  his  said  oath  and  affidavit),  as  containing  an 
account  of  his  creditors  and  the  place  of  their  residence,  and  the  in- 
ventory of  his  estate,  together  with  the  evidences  of  his  title  thereto, 
were  not  in  all  respects  just  and  true,  as  he  the  said  E.  W.  well 
knew  at  the  time  he  took  aud  made  said  oath  and  affidavit  in  manner 
aforesaid. 

And  whereas,  in  fact  and  in  truth,  tlie  said  papers  so  produced  and 
delivered  as  aforesaid,  by  the  said  E.  W.  to  the  said  R.  R.,  so  pur- 
porting as  aforesaid  to  be  a  full  and  just  inventory  of  all  the  estate, 
both  real  and  personal,  in  law  and  in  equity  of  him  the  said  E.  W., 
represented  to  be  an  insolvent  debtor,  and  of  all  the  books,  vouchers 
aud  securities  (meaning  of  all  the  books,  vouchers  and  securities  re- 
lating to  the  same),  as  well  in  his  individual  capacity  as  in  the  capa- 
city of  the  partner  of  A.  B.  P.,  and  in  the  said  oath  and  affidavit  of 
the  said  E.  W.  referred  to,  was  not  a  full  and  just  inventory  of  all  the 
estate  and  eti'ects  of  which  he  the  said  E.  W.  wus  possessed,  or  in,  or 
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to  which  he  was  interested  or  entitled  individually,  or  in  the  capacity 
of  the  partner  of  said  A.  B.  P.,  at  the  time  when  the  said  petition  was 
so  presented  as  aforesaid,  and  at  the  time  the  said  oath  and  atiidavit 
was  taken,  and  the  papers  therein  referred  to,  were  delivered  to  the 
said  R.  R.,  recorder  as  aforesaid,  as  he  the  said  E.  W.  well  knew 
when  he  took  said  oath  and  affidavit  and  delivered  said  papers;  for 
that  the  said  E.  W.  then  and  there,  at  the  time  he  presented  said 
papers,  referred  to  in  said  affidavit,  and  took  said  oath  and  affidavit 
and  delivered  said  papers,  for  that  the  said  E.  W.  then  and  there,  at 
the  time  he  presented  said  papers,  referred  to  in  said  affidavit  and 
took  said  oath,  was  interested  in,  and  owned  individually,  and  as  the 
partner  of  said  A.  B.  P.,  the  following  estate  and  property,  to  wit, 
three  thousand  five  hundred  dollars,  in  goods,  wares  and  merchan- 
dise and  money,  in  the  hands  of  G.,  M.  and  Company,  merchants  in 
Philadelphia ;  also,  sundry  trunks  of  dry  goods,  jewelry  and  hard- 
ware and  furniture,  found  in  a  dwelling  house  lately  occupied  by  said 
A.  B.  P.,  in  Elizabeth  street,  in  said  City  of  New  York,  of  the  value 
of  one  thousand  dollars;  also,  sundry  goods  in  a  store  in  Chatham 
street,  of  the  value  of  two  thousand  dollars,  and  also  sundry  trunks 
of  dry  goods,  in  the  hands  of  one  J.  B.  of  Troy,  in  said  state,  of  the 
value  of  nine  hundred  dollars;  also,  sundry  notes  of  hand  due  from 
said  B.,  of  the  value  of  nine  hundred  dollars,  and  sundry  other  goods, 
wares  and  merchandise  and  money,  bonds,  notes  of  hand,  bills  of  ex- 
change, and  debts  due  said  W.,  and  said  W.  and  P.,of  great  value,  to 
wit,  of  the  value  of  one  thousand  dollars,  all  which  was  knowingly 
and  fraudulently,  by  said  E.  W.,  left  out  of  his  aforesaid  inventory 
and  papers,  referred  to  in  his  said  oath  and  affidavit. 

And  whereas,  in  truth  and  in  fact,  the  said  last  mentioned  papers 
so  purporting  as  aforesaid  to  be  a  full  and  just  inventory  of  all  the 
estate,  both  real  and  personal,  in  law  and  equity  of  him  the  said  E. 
W.,  represented  to  be  an  insolvent  debtor,  and  of  all  the  books, 
vouchers  and  securities  (meaning  of  all  the  books,  vouchers  and  se- 
curities relating  to  the  estate  of  him  the  said  E.  W.),  as  well  in  his 
individual  capacity  as  in  the  capacity  of  the  partner  of  A.  B.  P.,  and 
a  list  of  debts  due  said  alleged  insolvent,  as  well  in  his  individual 
capacity  as  in  the  capacity  of  the  partner  of  A.  B.  P.,  and  so  produced 
and  delivered  as  aforesaid,  by  the  said  E.  W.  to  the  said  R.  R.,  record- 
er as  aforesaid,  and  in  said  affidavit  and  oath  of  the  said  E.  W.  re- 
ferred to,  was  not  a  just  and  true  jnventory  and  account  of  all  such 
parts  of  the  goods,  wares  and  merchandise,  money,  estate  and  effects 
of  him  the  said  E.  W.,  in  his  individual  capacity  or  in  the  capacity  of 
Che  partner  of  said  A.  B.  P.,  and  of  all  books,  vouchers  and  securities 
relating  thereto,  as  were  at  the  lime  when  the  said  petition  and  affi- 
davit and  the  said  papers  so  purporting  as  aforesaid,  and  in  the  said 
oath  and  affidavit  of  the  said  E.  W.  referred  to,  were  so  produced  and 
delivered,  by  the  said  E.  W.  to  the  said  R.  R.,  recorder  as  aforesaid, 
in  the  custody,  possession,  power  or  knowledge  of  him  the  said  E. 
W.;  for  that  said  E.  W.  was  then  and  there,  to  wit,  at  the  time  of 
presenting  said  papers  and  taking  said  oath,  and  presenting  said 
affidavit,  interested  in  a  large  part  and  proportion  of  the  estate  and  pro- 
perty above  enumerated,  and  other  property,  consisting  of  dry  goods, 
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irerchandise  and  debts  due,  to  a  large  amount,  to  wit,  one  thousand 
dollars. 

And  whereas,  in  truth  and  in  fact,  the  said  E.  W.,  at  the  time 
when  the  said  papers  as  aforesaid,  and  in  the  said  oath  and  affidavit 
of  the  said  E.  W.  referred  to,  were  so  produced,  presented  and  de- 
livered by  the  said  E.  W.  to  the  said  R.  R.,  recorder  as  aforesaid,  to 
wit,  on  the  said  twenty-sixth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-nine,  at  the  Second  Ward  of 
the  City  of  New  York  aforesaid,  in  the  County  of  New  York  aforesaid, 
for  the  future  benefit  of  himself  or  his  family,  had  disposed  of  and  made 
over  a  part  of  his  the  said  E.  W.'s  personal  estate  of  great  value,  to  wit, 
the  money,  notes  of  hand,  bonds,  acceptances,  furniture  and  goods, 
wares  and  merchandise  above  enumerated,of  the  value  of  five  thousand 
dollars,  the  same  not  being  the  necessary  wearing  apparel  of  himself  or 
his  family,or  the  beds  or  bedding  of  his  the  said  E.  W.'s  family,  with  the 
intent  to  defraud  some  one  or  more  of  his  the  said  E.  W/s  creditors,  and 
with  a  view  to  obtain  fraudulently  the  benefit  of  the  said  act  of  the  legis- 
lature of  the  Slate  of  New  York,  entitled  "an  act  to  abolish  imprison- 
ment for  debt  in  certain  cases,*'  so  passed  as  aforesaid,  April  seventh, 
oue  thousand  eight  hundred  and  nineteen. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  R  W.,  on,  &c.,  at,  &c.,  in  his  oath  and  affidavit  aforesaid, 
before  the  said  R.  R.,  as  such  recorder  as  aforesaid,  upon  his  oath 
aforesaid  (he  the  said  R.  R.,  then  and  there  having  and  possessing, 
by  virtue  of  said  acts  of  the  legislatureaforesaid,  a  lawful  and  com- 
petent power  and  authority  to  administer  the  said  oath  to  him  the 
said  E.  W.  so  as  aforesaid,  and  then  and  there  to  take  and  receive 
the  said  affidavit  of  the  said  E.  W.),  by  his  own  act  and  consent,  and 
ill  form  and  manner  aforesaid,  did  knowingly,  falsely,  maliciously, 
wilfully  and  corruptly  commit  wilful  and  corrupt  perjury,  in  and 
upon  points  and  things  material  to  his  obtaining  the  benefit  of  the 
said  act  of  the  legislature  of  the  State  of  New  York,  entitled  "an  act 
to  abolish  imprisonment  for  debt  in  certain  cases,"  to  the  great  dis- 
pleasure of  Almighty  God,  in  contempt  of  the  said  acts  of  the 
legislature  aforesaid,  to  the  evil  example  of  all  others  in  like  case 
offending,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Against  an  insolvent  in  Pennsylvania,  for  a  false  account  of  his  estaie,{q) 

That  I.  L.,  late,  &c.,  on,  &c.,  being  a  person  charged  in  execution 
for  divers  sums  of  money  not  exceeding  in  the  whole  the  sum  of  one 
hundred  and  fifty  pounds  and  contriving  and  intending  to  cheat  and 
defraud  a  certain  J.  H.  and  others  his  creditors,  of  their  just  debts, 
upon  the  application  and  petition  of  him  the  said  I.  presented  to  the 
County  Court  of  Common  Pleas  holden  at  Philadelphia  in  and  for  the 
County  of  Philadelphia,  was  brought  up  before  the  justices  of  the 
same  court,  agreeably  to  the  directions  of  the  act  of  assembly,  entitled 

(7)  This  indictment  was  drawn  by  Mr.  Bradford,  and  foand  and  sustained  in  1787, 
under  the  lawa  then  in  fbrce. 
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"  an  act  for  the  relief  of  insolvent  debtors  within  this  province  of 
Pennsylvania,"  and  then  and  there  iu  bis  petition  aforesaid  did  affirm 
and  assert,  that  he  the  said  I.  had  no  estate  real  or  personal,  and  then 
and  there  before  the  justices  of  the  same  court,  did  take  his  corporai 
oath,  administered  according  to  law  and  the  directions  of  the  said  act,  by 
the  said  court,  and  then  and  there  before  the  said  court  upon  his  oath 
aforesaid,  falsely,  corruptly  and  maliciously  and  wilfully  did  swear,  de- 
pose and  affirm  that  the  account  by  him  the  said  L  delivered,  into  the 
said  court  in  his  said  petition  to  the  said  court,  did  contain  a  full  and 
true  account  of  all  his  real  and  personal  estate,  debts,  credits  and  effects 
whatsover,  which  he  the  said  I.  or  any  in  trust  for  him  then  had,  or 
at  the  time  of  his  imprisonment  had,  or  then  was  in  any  respect  en- 
titled to,  in  possession,  remainder  or  reversion,  except  the  wearing 
apparel  and  bedding  for  him  or  his  family,  and  the  tools  or  instruments 
of  his  trade  or  calling,  not  exceeding  five  pounds  in  value  in  the  whole, 
and  that  he  had  not  at  any  time  since  his  imprisonment  or  before, 
directly  or  indirectly,  sold,  leased,  assigned  or  otherwise  disposed  or 
made  over  in  trust  for  himself,  or  otherwise,  other  than  as  mentioned 
in  such  account,  any  part  of  his  lands,  estate,  goods,  stock,  money, 
debts  or  other  real  or  personal  estate,  whereby  to  have  or  expect  any 
benefit  or  profit  to  himself,  or  to  defraud  any  of  his  creditors  to  whom 
the  said  L  was  then  indebted,  whereas  in  truth  and  in  fact,  he  the 
said  I.  then  had  and  well  knew  that  he  had  a  certain  debt  amounting 
to  the  sum  of  seven  pounds  and  ten  shillings,  due  from  a  certain  J.  M. 
and  payable  to  him  the  said  I.  L.,  and  whereas  in  truth  and  in  fact, 
the  said  L  L.  then  and  there  had  and  well  knew  that  h.e  had  divers 
other  debts,  goods  and  chattels  exceeding  in  value  the  sum  of  five 
pounds ;  and  so  the  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  say,  that  the  said  I.  L.,  on  the  day  and  year  afore- 
said, at  the  city  aforesaid,  before  the  court  aforesaid,  in  manner  and 
form  aforesaid,  falsely,  maliciously,  wilfully  and  corruptly  did  commit 
wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty  God, 
and  against,  &c.     {Conclude  as  iii  book  1,  chap.  3). 

For  false  sicearivg  in  answering  interrogatories  on  a  rule  to  show  cause 
why  an  attachment  should  not  issue  for  a  contempt  in  speaking  oppro- 
brious words  oftlie  court  in  a  civil  suit  {r) 

That  at  a  Court  of  Common  Pleas  held  at  Chambersburg,  in  and  for 

(r)  In  Res.  v,  Newell,  3  Yeates  407,  Beveral  exoepticnt  were  taken  to  this  indictment  in 
arrest  of  judgment,  which  are  fully  discussed  by  Smith  J.: 

^  1.  The  first  reason  is,  that  the  deposition  on  which  the  perjury  is  assij^ned,  is  stated 
to  be  on  an  interrogatory  filed  between  the  common  wealtli  and  the  defendant,  on  the  part 
ofthecommonweslth;  without  stating  any  proceeding  between  the  commonwealth  and 
the  defendant,  in  which  the  said  deposition  would  be  materiaL 

**  This  objection  was  taken  at  the  trial  under  another  shape,  and  was  overruled  by  the 
court.  It  was  then  said,  that  the  interrogatories  were  wrongly  entitled  ;  that  the  plea  was 
pending  between  James  Taylor  and  Thomas  Shirley,  and  the  rule  was  entered  in  that 
cause ;  and  inasmuch  as  the  proceedings  were  on  the  civil  side  of  the  court  until  the  at- 
tachment issued,  the  interrogatories  should  have  been  filed  in  that  suit,  and  headed  accord- 
ingly. To  this  point  were  cited  3  Term  Rep.  253  and  6  Term  Rep.  €42,  note,  and  the 
case  of  Caleb  Wayne,  lately  decided  in  the  Circuit  Court  of  the  United  States,  for  I  he  east- 
ern district  of  Pennsylvania.    The  answer  given  was,  that  we  had  not  adopted  that  nicety 
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the  Connty  of  Franklin,  before  J.  R.,  Esq^  and  his  associates,  judges 
of  the  saia  conrt,  upon,  &c.,  a  certain  plea  was  then  and  there  pend- 
ing between  a  certain  J.  T.,  plaintiff,  and  a  certain  T.  S.,  defendant, 

of  fbnn  here,  whieh  wis  praetiaed  in  England;  bat  at  the  utmost,  that  the  defendant 
should  have  taken  advantagfe  of  the  informality  and  showed  to  the  court  the  g^roQnds  of  his 
reAiaal  to  answer  the  interrogatories.  He  was  now  too  late,  afler  he  had  come  in  and  volun- 
tarily sahmitted  to  answer.  The  rule  was  entered  in  December  term,  1799,  that  the  de- 
fendant should  show  oause  why  an  attachment  should  not  issue  aninat  him,  for  treating 
the  process  of  the  court  with  contempt,  and  using  opprobrious  words  respecting  the  court 
This  rule  was  ffrounded  on  due  proof  made  of  his  improper  conduct  previous  thereto.  He 
was  then  actuaUy  in  eontempL  We  considered  the  rule  to  show  cause  in  such  a  case  as 
wholly  unnecessary.  For  contemptuous  words  spoken  of  a  court,  its  rules  or  process,  an 
attachment  issues  immediately  of  oourse;  Sayer  114;  1  Stra.  ieS<  The  party  must  an- 
swer  in  custody,  for  it  is  to  no  purpose  to  serve  him  with  a  second  rule,  that  has  slighted 
and  despised  the  first ;  it  would  expose  the  court  to  tbrther  contempt ;  1  Salk.  84.  The 
jurisdiction  of  the  court  on  its  criminal  side  grew  out  of  the  civil  action,  return^  on  the 
eerti&rari  in  the  plea  above  stated,  and  the  oath  of  the  party  became  material.  The  issu* 
ing  of  the  attachment  is  only  for  the  purpose  of  bringing  in  the  party  to  answer  to  the 
interrogatories,  and  if  he  can  swear  off  the  contempt  he  is  discharged ;  12  Mod.  348.  If 
he  deny  all  on  oath,  he  is  set  at  liberty ;  but  he  must  be  indicted  for  perjury  if  he  forswear 
himself;  12  Mod.  511 ;  8  Mod.  81 ;  I>ougl.  498;  Mosel.  250;  1  Stra.  444;  Anna!.  178; 
4  Burr.  2106.  When  therefore  Newell  appeared  in  the  Court  of  Common  Pleas,  to  purge 
himself  of  the  contempt  charged  against  him,  we  viewed,  him  in  the  same  light  as  if  his 
presence  had  been  enforced  by  attachment,  and  were  of  opinion,  that  in  either  case,  the 
mterrogatories  should  be  entitled  in  the  same  manner.  We  considered  the  rule  to  show 
cause  stated  in  the  indictment,  as  mere  matter  of  inducement  An  indictment  for  perjury 
at  an  assin,  may  allege  the  oath  to  have  been  taken  before  ons  of  the  judges  in  the  com" 
mission,  though  the  names  of  both  are  inserted  in  the  caption ;  Leach  154. 

**  2.  The  second  objection  is,  that  it  is  not  stated  that  tlie  defendant  took  an  oath  on  the 
holy  gospel  of  God,  or  in  the  presence  of  Almighty  God  by  uplifted  hand.  The  indict* 
ment  charges,  that  *  the  said  Robert  Newell  did  then  and  there,  in  due  form  of  law^  take 
his  corporal  oalh^  &.c.  This  form  was  approved  of  by  Lord  Hardwicke,  who  says,  the 
words  corporal  oath  may  stand  for  lifting  up  an  arm  or  other  bodily  member.  What  is 
universally  understood  by  an  oath  is,  that  *  the  person  who  takes  it,  imprecates  the  ven> 
ranoB  of  God  upon  him  if  the  oath  he  takes  is  false;'  1  Atky.20.  In  the  great  case  of 
Omychnnd  o.  Barker,  Ld.  Chan.  Baron  Parker  said,  he  did  not  think,  tactio  Baorio  Evan- 
geino  were  necessary  words ;  for  several  old  precedents  are,  that  the  party  was  juratus 
generaUy^  or  d^nio  tnodo  juratuo ;  vide  West's  Symb.  2d  part,  under  the  head  of  Indict- 
ments and  Offences,  s.  160;  1  Atky.  43,  44.  Lord  Chief  Justice  Wilies  says,  that 
oaerooaneta  Eoangelia  are  not  at  all  material  words  in  indictments  for  perjury;  ib.  46. 
Lord  Chancellor  Hardwicke  asserts  the  same  opinion,  and  observes  that  the  framers  of 
indictments  are  apt  to  throw  in  words,  and  to  swell  them  out  too  much  to  no  purpose ; 
therefore  the  old  precedents  are  the  best ;  ib,  50.  According  to  Lord  Chief  Justice  Ken- 
yon,  an  indictment  for  perjury  is  sufficiently  certain,  if  it  only  states  the  defendant  to  have 
been  in  due  manner  owom;  Peake  156;  vide  t6.23;  Mee  «.  Reid,  and  Leach  C.  C.  348; 
Mildrone's  case. 

*«3.  The  third  reason  in  arrest  of  judgment  is  most  material,  and  has  obtained  fi-om  us 
much  consideration.  It  is  this:  that  in  the  assignment  of  the  perjury,  it  is  not  stated  that 
the  defendant  did  faloely^  corruptly  and  toilfuHy  swear,  &>c 

**If  the  indictment  is  considered  as  grounded  on  the  statute  5  Eliz.  c.  9,  it  is  certainly 
defective;  because  the  words  mlfuUy  and  eorrupUv  are  inserted  in  the  sixth  paragraph, 
as  material  descriptions  of  the  offence.  And  it  is  clearly  settled,  that  in  every  prosecution 
on  this  statute,  the  words  thereof  must  be  exactly  pursued ;  and  therefore,  that  an  indict- 
ment  or  action  on  the  said  statute,  alleging  that  the  defendant  deposed  such  a  matter/a/s^ 
and  decepiiti  (2  Leon.  211 ;  3  Leon.  230 ;  1  Show.  190) ;  or,  faUi  et  corruptive  (Hill.  12 ; 
Cro.  EL  147);  or, /ais^  and  voluntarii;  (Sav.  43) ;  without  expressly  saying  that  he  did  it 
voluntarii  et  corrupt^^  is  not  good,  and  that  such  a  defect  cannot  even  be  supplied  by  add- 
ing the  words  contra  formam  stoliUt,  or  concluding  et  oie  voluntarium  et  corruptum  com- 
mUU  petjmriums  2  Leon.  214;  1  Leon.  230 ;  Hetl.  12 ;  Savil.  43 ;  Cro.  EL  147 ;  1  Hawk, 
c.  69,  s.  17. 

'^The  present  indictment  concludes,  *  contrary  to  the  act  of  ^neral  assembly  in  such 
case  made  and  provided.'  But  on  examining  our  statute  book  it  will  be  found,  that  the 
only  law  respecting  this  offence  in  courts  of  justice,  was  enacted  on  the  31st  May,  1718, 
the  24th  section  whereof  goes  to  subornation  of  perjury ;  and  the  25th  section  extends  the 

26 
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upon  a  certiorari  directed  to  R.  N.,  Esq.,  and  retnmed  into  the  said 
oourt,  and  the  said  court  did  then  and  there  make  a  rule  of  the  said 
court  in  substance  as  follows,  to  wit :  <<Rule  that  R.  N.,  Esq.,  show 


English  lUtnte  of  5  Elii.  c  9,  and  deoUret,  that  this  ftatote  ihrnll  be  p«t  into  due  ezeco- 
lion  here ;  1  St  Lawi  143.  The  act  of  5th  April,  1790  (9  St  Lawa  804),  which  was  made 
perpetaal  by  the  act  of  4th  April,  1799  (4  St  Laws  399),  prescribes  fioe  and  imprison* 
raent,  in  liea  of  the  former  iofamoos  ponishments  of  pillory  and  whippini^.  It  will  be 
further  found,  that  this  statate  of  5  Eliz.  c  9,  extends  to  no  other  perjury  than  that  of  a 
•Pttiiest;  and  therefore  no  one  can  come  within  the  statute,  h^  reason  of  any  frlse  oath  in 
an  answer  to  a  bill  in  chancery  (Cro.  El.  148;  3  Leon.  201 ;  Dalis.  84;  Ydv.  130X  or 
in  swearingr  the  peace  aarainst  another  (9  Roll.  Ab.  77,  pi.  5),  or  by  reason  of  a  fiilse  wa- 
ger of  law  (Noy.  7,  1 W),  or  for  taking  a  fklse  oath  before  commissioners  appmnted  by 
the  hing,  to  make  an  inquiry  concerning  his  title  to  certain  lands;  Moor  637;  1  Hawk.  e. 
^,  B.  20).  It  therefore  necessarily  follows,  that  if  the  indictment  had  been  framed  with  the 
utmost  eorrectness,  under  the  statute  of  5  Eliz.,  the  offence  of  the  defendant  was  not  punish- 
able thereby,  because  be  was  not  a  witness,  examined  in  a  court  of  joatice,  in  the  usual 
course  of  proceeding. 

**  Perjury  ts  defined  by  Lord  Coke,  to  be  a  crime  committed,  when  a  lawful  oath  ia  ad- 
ministered  in  some  judicial  proceeding,  to  a  person  who  swears  wilfnUy,  abteiutdif  and 
faUely,  in  a  matter  material  to  the  issue,  or  point  in  question  ;  3  Inst  164;  4  BI.  Com.  137. 
And  in  10  Mod.  195,  it  is  hud  down,  tbat  the  oath  roust  not  only  be  fnUt,  but  wilful  and 
maiictetts,  to  make  it  perjury.  Here  the  legality  of  the  oath,  and  the  propriety  of  the  jodi- 
eial  procedure,  are  indisputable.  The  indictment  states,  that  the  defendant  did  *  then  and 
there  voluniaiily^  and  of  his  own  free  will  and  accord  propose  to  the  said  court,  to  porgc 
himself  upon  oath  of  the  said  contempt  alleged  against  him  ;  that  he  was  then  and  there 
duly  sworn  on  his  corporal  oath,  and  then  and  there  did  answer  and  declare,*  dLC^  neg«- 
tiving  bv  express  averments  the  troth  of  his  oath,  with  a  conclusion,  that  *  he  the  nid 
Robert  Newell,  the  day  and  year  aforesaid,  at  Chambersbarg  aforesaid,  &C.,  dLC,  by  his 
own  act  and  consent,  and  of  his  own  moet  wicked  and  corrupt  mind  and  disposition,  in 
manner  aforesaid,  did  knowingly^  faloely^  wickedly,  maUoioucfy  and  corruptly  commit  wil- 
fol  and  corrupt  perjury,'  &c. 

**•  On  the  bare  reading  of  the  indictment,  one  would  reasonably  suppose  that  the  wUfmlneoc, 
tibcoluteneoc,  falcUy  and  nuilice  of  the  oath  were  sufficiently  asserted  and  charged  against 
the  defendant  But  his  counsel  have  ingeniously  objected,  that  it  does  not  pursue  the 
course  of  the  precedents,  and  that  the  offence  is  not  laid  in  a  manner  known  to  the  law. 

^  We  hold  ourselves  bound  by  precedents.  We  flatler  ourselves,  we  can  say  with  Lord 
Chief  Justice  Kenyon,  Mt  is  our  wish  and  comfort  to  stand  aitper  anit^mos  wiac  ;*  7  Term 
Rep.  668.  In  criminal  cases,  we  will  not  intentionally  inflict  new  hardships  on  any  one, 
let  oar  individual  feelings  be  what  they  may.  To  aatisfy  our  minds  in  this  particular,  my 
brother  Yeates  and  1  have  made  diMgent  and  painful  researches  into  the  books  of  entries 
on  the  criminal  law.    The  result  of  our  inquiries  has  been  as  follow: 

''  In  Rex  V.  Gates,  5  St  Tri.  4,  the  indictment  for  peijury  chargea  him  that  be  faioelu, 
wtluniarily  and  eormptly  did  say,  dtc.  So  on  the  second  indictment  against  him ;  tft.  70. 
In  Rex  V.  SirPatienoe  Ward,  3  St  Tri.  661,  the  information  aUtes  that  he  faU^y  and 
eorm/rf^y  did  swear,  &c.  In  Rexe.  Elizabeth  Canning,  10  St  Tri.  206,  the  indictment 
charges  tbat  she  did/t^eZy,  wiekedly<,  coluntarily  and  corruptly  say,  dtc  In  Tremaine*s 
Pleas  of  the  Crown,  p.  136  to  167,  there  are  thirteen  indictmenU  for  perjury,  all  of  which 
are  laid  with  the  epitheto  (or  some  of  them)/a/sely,eorrs;i</y,ma2icf0tia<y  and  vebtntarily<, 
&c.  In  Stubb's  Crown  Circt.  Comp.  308  to  334,  there  are  seven  indictments,  with  the 
same  epithets,  applied  to  the  acta  of  swearing.  So  in  ClifTs  Entries  399, 401,  there  are  two 
informations  for  perjnry  at  the  assizes,  that  the  defendant  inaZtctottsiy,«o2ttnlart/yandcor- 
ruptly  swore,  dec.  And  in  Rex  v.  Greepe,  5  Mod.  343,  an  information  at  common  law  for 
perjury  in  a  trial  at  bar  in  replevin,  charges  the  defendant,  that  be/olady,  ma/icioualy,  col. 
unlartiy  and  corruptly  on  his  oath,  said.  Sec  In  Co.  Ent  164,  b.  357,  a^  there  are  two 
precedents  of  a<rtion8  brought  in  debt,  on  the  atat  5  EKz.  c  9,  wherein  it  is  laid,  that  the 
defendants  voluniafily  and  corruptly  swore,  die  And  so  in  many  other  actions  of  debt  in 
other  books. 

**  On  the  other  hand,  in  the  same  book,  1 65,  b.,  there  is  a  form  in  a  depoaition  before  com* 
missioners  on  interrogatories  in  chancery,  wherein  the  epithets  are  not  used.  So  in  Rast 
Ent  481,  the  declaration  lays  the  swearing  without  those  terms,  jier  f«od  idem  R,  uotutv 
tarie  el  eormptioe  eommioit  perjurium  volnntorium, 

**  In  OJjicium  Clerici  Pacic  (a  book  containing  many  excellent  preoedenta),  foL  87,  we 
find  an  indiotment  for  perjury,  in  a  deposition  resembling  the  present  case  in  all  parti- 
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cause  by  the  next  tenn,  why  an  attachment  shall  not  issue  against 
him  for  treating  the  process  of  this  court  with  contempt,  and  using 
opprobrious  words  to  a  person  who  served  upon  him  a  copy  of  a 
rule  of  this  court,  while  the  person  was  engaged  in  that  service/' 

And  the  jurors  aforesaid  do  further  present,  that  afterwards,  to  wit, 
upon  die.,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  the  said  R.  N.,  Esq.,  of  the  county  aforesaid,  did  appear  in  his 
proper  person,  before  the  said  Court  of  Common  Pleas,  held  by  the 
judges  aforesaid,  and  did  then  and  there  voluntarily  and  of  his  own 
free  will  and  accord  propose  to  the  said  court  to  purge  himself  upon 
oath  of  the  said  contempt  alleged  against  him,  whereupon  certain  in- 
terrogatories were  then  and  there  drawn  up  in  writing,  and  proposed 
to  the  said  R.  N.,  Esq.,  in  substance  as  follows,  to  wit : 

Peunsylvania  against  R.  N.,  Esq. — In  the  Common  Pleas  of 
Franklin  County. 

Interrogatories  exhibited  on  the  part  of  the  commonwealth.  1st. 
Did  T.  S.  at  any  time  previous  to  the  last  December  term  for  this 

caUra.  It  lUtes,  diat  the  defendant '  beingr  sworn,  said  and  upon  his  oath  affirmed  and 
deposed  in  manner  following,  ^e.  Whereas  in  truth  and  in  fact,  dLc,  voluntarily  and  oor- 
roplly  committed  voluntary  and  corrupt  perjury,*  See.  A^ain  in  West's  Symbol,  1 19,  b^ 
s.  160,  another  form  of  the  same  kind  occurs  for  perjury  in  a  deposition  before  commis- 
sioners by  commission  out  of  the  Court  of  Wards.  But  in  the  same  book  and  page,  s.  161, 
for  perjury  in  a  deposition  before  commissioners,  by  commission  out  of  Chancery  on  the 
Btat  of  5  Eliz.,  afler  the  words  in  the  indictment,  *  whereas  in  truth  the  said  H.  S.  did  not 
cause,  ^tc,  neither,  &c.,  (tiegando  effectutn  depoiUionia),  prout  prttdiet,  W.  false  and  eor^ 
rupii  deptmuit  et  juravU^  per  quod^*  dtc  And  again,  i6. 138,  s.  341,  an  indictment  for 
perjury  committed  In  an  answer,  in  the  Exchequer  at  Chester,  states,  that  the  defendant  on 
bis  oath,*  said,  affirmed  and  swore  these  English  words  follpwing,  &c,  and  so  the  said  R.. 
in  making  and  confirming  his  answers  in  that  part  aforesaid,  the  day  of  at,  &.c^ 

▼olantarily  and  corruptly  committed  voluntary  perjury,*  dec. 

**  It  is  evident  therefore,  that  the  forms  of  indictment  at  eammon  law  for  perjnry,  are  not 
uniformly  the  same;  but  the  words /a/seZy,  eorrupUy  and  toUfully^  as  applied  adjectively 
or  adverbially  to  the  act  of  swearing,  are  mere  expletives  to  »weU  the  sentence^  in  the  Ian- 
foage  of  Lord  Hardwicke ;  1  Atky.  50. 

**  We  find  no  adjudged  case  or  OMtum  in  the  books,  that  such  words  are  appropriate 
terms  of  art,descnptive  of  the  crime  of  perinry,  at  common  law,  as  murdraiBXi  in  an  in- 
dictment for  murder,  cepU  in  larceny,  mayhemiavit  in  mayhem,  feloniee  in  felony,  dec. ;  2 
Hawk,  c  35,  s.  55.  On  the  contrary,  we  do  find  it  laid  down  by  the  judges,  that  an  in- 
dictnoeot  for  perjury  at  common  law,  does  not  require  so  much  certainty  as  on  the  statate 
and  that  it  need  not  be  in  a  court  of  record,  or  matter  material  to  the  issue ;  5  Mod.  348 ; 
1  Sid.  106.  And  in  Cox*s  case  (Leach  69),  it  was  agreed  by  ten  judges  unanimously,  that 
the  word  wilfully,  was  not  essentially  necessary  in  an  indictment  for  perjury  at  common 
law,  (boagh  it  was  essential  in  an  indictment  for  perjury  under  the  atat  of  5  Eliz.  c.  9, 
because  the  term  wilful  in  the  statute,  is  a  material  description  of  the  offence.  Still  it  is 
necessary,  that  it  should  appear  by  the  indictment  that  the  oath  was  wHfuUy  falae, 

**  It  will  readily  be  agreed,  that  all  indictments  must  have  a  precise  and  sufficient  certainty, 
and  that  the  offences  must  be  set  forth  with  clearness  and  certainty  ;  4  BI.  Com.  305-6. 
Every  person  should  be  apprised  of  the  distinct  charge  made  against  him,  in  order  that  he 
may  come  fiilly  prepared  for  his  defence.  But  in  this  words  of  the  humane  Lord  Hale, 
'the  great  strictnesses  and  unseemly  niceties,  required  in  some  indictments,  tend  to  the  re- 
proach pf  the  law,  to  the  shame  of  the  government,  to  the  encouragement  of  villainy,  and  to 
the  dishonour  of  God  ;*  3  H.  H.  P.  C.  193. 

**  4  The  last  reason  offered  in  arrest  of  judgment,  is,  that  the  indictment  is  insensible 
and  repugnant,  and  is  defective  both  in  form  and  subetanoe.  This  objection  being  made 
in  generid  termo,  must  nceessarily  refer  to  the  supposed  defects  before  particularly  speci- 
fied and  already  considered. 

**  Upon  the  whole,  on  the  best  consideration,  which  my  brother  Yeatcs  and  I  have  been 
capable  of  giving  to  the  different  reasons  filed  in  arrest  of  judgment,  our  official  doty  con- 
strains us  to  say«  tliat  they  are  not  relevant  in  point  of  law,  and  that  the  commonwealth  is 
eatiikd  to  judgoient** 
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county,  serve  you  with  a  copy  of  a  rule  of  the  Court  of  Common  Pleas 
of  Franklin  County,  to  show  cause  why  an  attachment  should  not 
issue  against  you  for  a  contempt  of  the  said  court  ?  2d.  After  having 
read  the  copy  of  the  rule  mentioned  in  the  first  interrogatory,  did  you 
say  '<  Damn  the  court,  they  are  a  set  of  damned  stool-pigeons,'^  and 
say  « If  the  court  want  a  copy  of  my  judgment,  they  may  come  for 
it  ?'^  or  did  you  make  use  of  any  of  the  expressions  above  stated  ? 

And  the  said  R.  N.  did  then  and  there  in  due  form  of  law,  take  his 
corporal  oath  before  the  said  court  (they  having  sufficient  and  com- 
petent power  and  authority  to  administer  an  oath  to  the  said  R.  N.  in 
that  behalf),  that  he  the  said  R.  N.  would  true  answers  make  to  the 
said  interrogatories ;  and  he  the  said  R.  N.  being  so  sworn  upon  his 
corporal  oath,  on  the  matters  contained  in  the  said  interrogatories  did 
then  and  there  answer  and  declare  before  the  said  court,  in  answer  to 
the  said  second  interrogatory,  that  he  (himself  the  said  R.  N.  mean- 
ing), did  not  make  use  of  any  of  the  expressions  therein  (the  said  in- 
terrogatory meaning),  contained ;  whereas  in  truth  and  in  fact,  the 
said  K.  N.  after  having  read  the  copy  of  the  rule  of  the  court  afore- 
said did  say,  <<  Damn  the  court,  they  are  a  set  of  damned  stool- 
pigeons."  And  whereas  in  truth  and  in  fact,  the  said  R.  N.,  after  hav- 
ing read  the  copy  of  the  rule  last  aforesaid,  did  say,  « If  the  court  want 
a  copy  of  my  judgment,"  (the  judgment  of  him  the  said  R.  N.  in  the 
said  cause  between  J.  T.  and  T.  S.  meaning),  "they  may  come  for 
it."  And  so  the  jurors  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  respectively  do  say,  that  the  said  R.  N.  on  the  said  third 
day  of  April,  in  the  year  last  aforesaid  at  C.  aforesaid,  in  the  county 
aforesaidandwithinthejurisdictionof  this  court,  upon  his  oath  afore- 
said, before  the  said  Court  of  Common  Pleas  (the  said  Court  of  Common 
Pleas  then  and  there  having  sufficient  and  competent  power  and  autho- 
rity to  administer  the  said  oath  to  the  said  R.  N.),  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind  and  disposition, 
in  manner  and  form  aforesaid  did  knowingly,  falsely,  wickedly,  ma- 
liciously, wilfully  and  corruptly  commit  wilful  and  corrupt  perjury, 
to  the  great  displeasure  of  Almighty  God,  to  the  evil  and  pernicious 
example  of  all  others  in  like  case  offending,  contrary,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap,  3). 

In  chargivg  J.  K  with  larceny  before  a  justice  ofUie  peace.(rr) 

That  formerly,  to  wit,  on,  &c.,  at  the  county  aforesaid,  J.  M'C,  late, 
&c.,  came  before  J.  S.,  Esq.,  then  and  yet  being  one  of  the  justices  of 
the  Commonwealth  of  Pennsylvania  assigned  to  keep  the  peace  in 
and  for  the  said  County  of  Philadelphia,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses  and  other  misdeeds  committed  in  the 
said  county,  and  the  said  J.  M'C.  well  knowing  the  premises,  and 
wickedly  devising  and  intending  unjustly  to  aggrieve  one  I.  K.,  and 
to  procure  him  without  any  just  cause  to  be  imprisoned,  and  kept  in 
prison  for  a  long  space  of  time,  on  the  said  twelfth  day  of  December, 
in  the  year  aforesaid,  at  the  county  aforesaid,  the  said  J.  M'C.  then 

(rr)  Drawn  in  1794  by  Mr.  Jared  Ingorsoll,  attorney-gcnoral  of  Pcpnaylvania. 
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and  fhere  being  present  in  his  own  proper  person,  before  the  said  J. 
S.y  Esq.y  then  and  there  being  one  of  the  justices  of  the  common  wealiii 
assigned  to  keep  the  peace  in  and  for  the  said  County  of  Philadelphia, 
and  also  to  hear  and. determine  divers  felonies,  trespasses  and  other 
misdeeds  committed  in  the  same  county,  he  the  said  J.  M'C.  did  then 
and  there  take  his  solemn  affirmation  before  the  said  J.  S.  (he  the  said 
J.  S.  then  and  there  having  sufficient  and  competent  power  and  au- 
thority to  administer  the  said  affirmation  to  the  said  J.  M'C.  in  that 
behalf),  and  that  the  said  J.  M'C.  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
then  and  there  before  the  said  J.  S.  upon  his  affirmation  aforesaid, 
falsely,  maliciously,  wickedly,  wilfully  and  corruptly  did  say, depose, 
affirm  and  declare  (among  other  things')  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  he  the  said  J.  M'C.  on  the  twelfth  day 
of  December  in  the  year  aforesaid,  at  the  county  aforesaid,  was  pos- 
sessed of  five  silver  dollars,  and  he  the  said  J.  M'C.  being  so  pos- 
sessed thereof,  the  said  I.  K.  with  force  and  arms,  &c.,  at  the  county 
aforesaid,  did  take  and  carry  away  the  said  five  silver  dollars  out  of  and 
from  the  possession  of  the  said  J.  M'C,  thereby  meaning  and  intend- 
ing that  the  said  I.  K.  was  guilty  of  larceny,  and  had  with  force  and 
arms  feloniously  stolen,  taken  and  carried  away  the  said  five  silver 
dollars,  against  the  peace  of  the  commonwealth  at  the  county  afore- 
said ;  whereas  in  truth  and  in  fact,  at  the  time  he  the  said  J.  M'C.  so 
took  his  solemn  affirmation  aforesaid,  in  form  aforesaid,  or  at  any 
other  time,  the  said  L  E.  had  not,  with  force  and  arms,  taken  and 
carried  away  the  said  five  silver  dollars  out  of  the  possession  of  the 
said  J.  M'C,  nor  had  with  force  and  arms  and  against  the  peace  of  the 
commonwealth  feloniously  stolen,  taken  and  carried  away  the  same, 
but  the  said  J.  M'C  at  the  time  he  so  took  the  affirmation  aforesaid, 
in  form  aforesaid,  then  and  there  well  knew  that  the  said  I.  K.  had 
not  with  force  and  arms  and  against  the  peace  of  the  commonwealth 
taken  and  carried  awa^  the  said  five  silver  dollars,  out  of  the  posses- 
sion of  the  said  J.  M'C.,  nor  feloniously  with  force  and  arras  and 
against  the  peace  and  dignity  of  the  commonwealth,  stolen,  taken  and 
carried  away  the  said  five  silver  dollars;  and  so  the  jurors  aforesaid, 
upon  their  oaths  and  affirmations  aforesaid,  do  say,  that  the  said  J, 
M'C  on  the  twelfth  day  of  December,  in  the  year  aforesaid,  at  the 
county  aforesaid,  before  the  said  J.  S.,  being  such  justice  aforesaid 
(and  then  and  there  having  sufficient  and  competent  power  and  au- 
thority to  administer  the  said  affirmation  to  the  said  J.  M'C),  and 
within  the  jurisdiction  of  this  court,  by  his  own  act  and  consent  and 
of  bis  own  wicked  and  corrupt  mind  and  disposition,  in  manner  and 
form  aforesaid,  did  falsely,  wickedly  and  wilfully  and  corruptly  com- 
mit wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
God,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 
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In  charging  A.  JV*.  with  assault  arid  battery  before  ajustice,{s) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  K.  M.,  late,  &c.,  came  be- 
fore H.  M'K.,  Esq.,  then  and  yet  being  one  of  the  justices,  &c.,  and 
then  and  there  upon  her  oath  charged  one  A.  N.  before  the  said  H. 
M'K.,  the  justice,  &c.,  with  having  assaulted,  stricken,  &c.,  one  H.  M., 
being  the  husband  of  her  the  said  K.  M.  And  the  jurors,  &c.,  further 
present,  that  upon  the  examination  of  the  said  E.  JVL,  before,  &c.,  upon 

(«)  8ute  V.  Mumford,  1  Dev.  519. 

After  a  verdict  for  the  state,  the  counsel  for  the  prifloner  moved  in  arrest  of  judgment, 
contending  that  the  assignment  of  perjury  was  not  sufficiently  certain,  and  in  effect  was 
nothing  more  than  a  negative  pregnant ;  bis  honour,  the  presiding  judge,  being  of  that 
opinion,  arrested  the  judgment,  whereupon,  Taylor,  Chief  Justice,  said:  ^The  objection 
taken  in  arrest  of  judgment,  is  founded  on  the  assumption  that  the  only  material  inquiry 
before  the  jutsice,  whether  Noble  had  assaulted  Mumford  or  not,  on  the  day  specified,  and 
that  whethei  he  struck  him  on  tlie  back  or  not  at  the  last  wrestle,  was  irrelevant  and  un- 
connected with  that  question ;  that  the  assignment  of  perjury  in  the  circomstances,  is  con- 
sistent with  the  belief  that  the  defendant  might  have  sworn  truly  as  to  the  principal  fact, 
viz.  the  assault.  This  presents  two  questions,  whether  tlie  materiality  of  the  inquiry  is 
sufficiently  stated  in  tho  indictment,  and  whether  the  assignment  of  perjury  is  properly 
and  distinctly  made? 

*'  It  is  laid  down  as  a  rule,  which  I  found  nowhere  controverted,  that  it  should  appear  on 
the  face  of  the  indictment  that  the  oath  taken  was  material  to  the  question  depending,  not 
by  setting  forth  the  circumstances  which  render  it  so  in  describing  the  proceedings  of  a 
former  trial,  but  by  a  general  alleption  that  the  particular  question  became  material.  In 
Aylctt's  case,  a  leading  one  on  this  subject,  it  is  stated  that  it  tiecame  a  material  question 
on  the  hearing  of  the  complaint,  and  the  hearing  of  that  is  stated  in  general  terms;  (1 
Term  Rep.  66).  In  the  King  v.  Dowlin,  the  question  was  much  debsted  ;  it  is  there  stated 
that  the  question  became  material  on  the  trial,  in  tlie  same  general  terms  that  it  is  stated 
here,  and  the  trial  is  referred  to  in  this  manner,  that  *  at  such  a  court  J.  R.  was  in  due  form 
of  law  tried  upop  a  certain  indictment,  then  and  there  depending  against  him  for  murder.* 
Dowlin  was  a  witness  against  J.  R.  on  that  trial,  and  the  perjury  was  assigned  in  his 
swearing,  that  *he  had  never  said  that  he  would  be  revenged  of  the  said  J.  R.  and  would 
work  his  ruin.*  On  this  part  of  the  case  it  was  argued  on  behalf  of  Dowlin,  that  all  those 
facts  ought  to  be  stated  in  the  proceedings  against  J .  R.  which  were  necessary  to  show 
that  the  jurisdiction  was  competent,  that  there  was  something  to  be  tried ;  the  materiality 
of  the  question  to  that  point,  and  the  falsity  of  the  path.  Tliis  objection  is  thus  directly 
met  by  Lord  Kenyon :  *  But  it  has  been  objected  that  it  was  necessary  to  set  forth  in  the 
indictment,  so  much  of  the  proceedings  of  the  former  trial,  as  will  show  the  materiality  of 
the  question  on  which  the  perjury  is  assigned.  If  it  were  necessary,  and  if  the  question 
srose  on  the  credit  due  to  the  witness,  the  whole  of  the  evidence  given  before  must  be  set 
forth ;  but  that  has  never  been  held  to  be  necessary,  it  always  having  been  adjudged  to  be 
sufficient  to  allege  generally,  that  the  particular  question  became  a  material  question.  But 
here  it  is  averred,  that  the  question  on  which  penury  was  assigned  was  a  material  question; 
the  jury  have  found  it  so  by  their  verdict;*  (5  Term  Rep.  319). 

^  In  this  indictment,  the  warrant  and  examination  before  the  magistrate  are  staled,  and 
the  general  allegation  of  the  materiality  of  the  question,  is  in  conformity  with  the  best  forms, 
and  considered  in  reference  to  the  statute  on  this  subject  (Rev.  ch.  383),  appears  to  me 
unexceptionable. 

**  The  matter  sworn  to  by  the  defendant,  is  contradicted  in  the  assignment  of  perjury, 
specially  and  particularly,  and  in  the  words  in  which  it  was  sworn.  A  general  averment 
upon  the  whole  matter  that  the  defendant  falsely  swore,  is  not  sufficient;  it  should  be  spe- 
cific and  distinct,  to  the  end  that  the  defendant  may  have  notice  of  what  he  is  to  come 
prepared  to  defend ;  (2  M.  &  S.  385).  And  the  whole  matter  of  the  defendant*s  false  tea- 
timony  must  be  set  forth,  and  if  the  least  part  of  one  entire  assisrnment  be  unproved,  she 
could  not  be  convicted.  The  offence  charged  consists  in  the  whole  and  not  in  any  one  part 
of  the  assignment.  And  this,  in  my  opinion,  obviates  the  necessity  of  any  opinion  aa  to 
how  far  perjury  may  be  committed,  if  the  false  oath  has  a  tendency  to  prove  or  disprove 
the  matter  in  issue,  although  but  circumstantially;  or  how  far  the  fact  sworn  to,  though 
not  material  to  the  issue,  must  have  such  a  connexion  with  the  principal  fact,  as  to  give 
weight  to  the  testimony  on  that  point  These  views  of  tlie  subject  could  in  this  case,  only 
be  properly  presented  to  the  court  trying  the  cause.    I  tliink  the  conviction  U  rigbL** 
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her  oath  aforesaid,  touching  and  concerning  the  alleged  assault  by  the 
said  A.  N.  in  and  upon  the  said  H.M.,  certain  questions  then  and  there 
became  and  were  material,  that  is  to  say,  whether  A.  N.  did  strike  her 
husband  H.  M.  with  a  stick  across  the  back  at  the  last  time  he  and  V.  P. 
wrestled,  and  whether  the  blow  across  the  back  with  a  stick,  was  given 
immediately  as  he  fell.  And  the  jurors,  &c.,  do  further  present,  that  the 
said  K.  M.  wickedly  devising  and  intending  unjustly  to  aggrieve  the 
said  A.  N.  and  procure  him  to  be  imprisoned,  and  kept  in  prison  for 
a  long  space  of  time,  on,  &c.,  at,  &c.,  before  the  said  H.  M'E.  then  being, 
&c.,  she  the  said  K.  M.  did  then  and  there  take  her  corporal  oath  and 
was  sworn  upon  the  holy  gospel  of  God  before  the  said  H.  M'K.,  justice, 
&c.,  he  the  said  H.  M'E.  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  an  oath  to  the  said  K.  M.  in  that  be- 
half, and  that  the  said  K.  M.  not  having,  cSlc,  but  being  moved,  &c.y 
then  and  there  before  the  said  H.  M'K.,  justice,  &c.,  upon  her  oath,  &c., 
falsely,  &c.,  did  depose,  say,  swear,  give  and  make  information,  among 
other  things,  in  substance  and  to  the  effect  following,  that  is  to  say,  that 
N.  (meaning  the  said  A.  N.),  did  strike  her  husband  H.  M.  with  a  stick 
across  the  back,  at  the  last  time  he  (meaning  the  said  H.  M.)  and  V. 
P.  (meaning  a  certain  V.  P.),  wrestled,  and  the  blow  (meaning  the 
blow  with  the  stick  across  the  back  of  the  said  H.  M.),  was  given  im- 
mediately as  they  (meanmg  the  said  H.  M.  and  the  said  V.  P.),  fell, 
whereas  in  truth  and  in  fact,  the  said  A.  N.  did  not  strike  her  husband 
H.  M.  with  a  stick  across  the  back,  at  the  last  time  he  the  said  H.  M. 
and  V.  P.  wrestled,  and  whereas  in  truth  and  fact  the  blow  was  not 
given  as  they  (the  said  H.  M.  and  the  said  V.  P.),  fell.  And  so  the 
jurors  aforesaid,  &c.,  &c. 

In  false  swearing  by  a  person  offering  to  vole^  as  to  his  qualijicaiions  when 
chaUenged.{t) 

That  on,  &c.,  at  an  annual  election  held  at  the  town  of  Porter,  in  the 
County  of  Niagara,  for  the  choice  of  a  senator  from  the  eighth  sena- 
torial district  of  the  State  of  New  York,  one  member  of  assembly 
and  a  sheriff  for  said  county  and  four  justices  of  the  peace  for  the 
town  of  Porter,  held  pursuant  to  the  constitution  and  laws  of  the  state 
before  the  board  of  inspectors  of  the  said  election  then  sitting  at  the 
house  of,  &c.,  in  the  town  of  Porter,  which  said  board  being  then  and 
•  there  legally  constituted  and  organized  according  to  law  to  receive  all 
legal  or  lawful  votes  or  ballots  for  said  officers  to  be  elected  as  afore- 
said, R.  C,  &c.,  appeared  before  the  board  and  offered  his  vote  or  ballots 
for  some  or  all  of  said  officers,  whereupon,  before  his  vote  or  ballots 
were  given  in,  he  was  duly  challenged  touching  his  right  or  legal 
ability  to  vote  at  said  election  for  the  said  officers  or  either  of  them, 
and  on  being  challenged  he  was  then  and  there  duly  sworn  and  did 
take  his  corporal  oath  before  the  said  board  so  constituted  and  sitting  as 
aforesaid,  the  said  board  being  then  and  there  duly  authorized  and 
empowered  to  administer  an  oath  to  the  said  R.  C.  in  that  behalf;  and  he 

(0  Campbell  «.  People,  8  Wend.  636.    I  have  been  anable  to  obtain  the  record  in  this 
ea«v,  but  the  report  appears  to  give  the  •ubstantial  aTernienti)  of  the  indictment 
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the  said  R.  C,  being  then  and  there  sworn  by  and  before  said  board, 
and  not  regarding  the  laws  of  the  state,  &c.,did  then  and  there  falsely, 
wilfully  and  corruptly  say,  depose  and  swear  to  and  before  the  board 
aforesaid,  touching  his  right  to  vote  and  his  qualifications  as  a  voter 
at  said  election  for  the  officers  aforesaid,  "  in  substance  and  effect  as 
follows,  among  other  things,  that  is  to  say,  that  he  the  said  R.  C.  was 
a  natural  born  or  a  naturalized  citizen  of  the  State  of  New  York,  or 
one  of  the  United  States  of  America  ;  whereas  in  truth  and  in  fact,  he 
the  said  R.  C.  was  not  a  natural  born  or  naturalized  citizen  of  the 
State  of  New  York,  or  one  of  the  United  States  of  America;  and  so 
the  jurors  aforesaid  say  that  the  said  R.  C.  on,  &c.,  did  commit  wilful 
and  corrupt  perjury,"  &c. 

In  an  affidavit  to  hold  to  bail,  in  falsely  swearing  to  a  debt{u) 

That  A.  B.,  of,  &c.,  wickedly  and  maliciously  contriving  and  in- 
tending one  C.  D.  unlawfully  to  aggrieve  and  oppress,  and  the  said 
C.  D.  to  great  expense  of  his  moneys,  wickedly  and  maliciously  to 
put  and  bring,  and  also  to  cause  the  sum  of  to  be  endorsed 

upon  a  process  of  the  court  of  by  virtue  of  which  the  said  C.  D. 

might  be  arrested  to  answer  in  the  same  court,  at  the  suit  of  E.  F., 
with  intent  that  the  said  C.  D.  should  be  compelled  to  find  bail  for  the 
aforesaid  sum  of  on,  &c.,  at,  &c.,  came  in  his  proper  person  be- 

fore 6.  H.,  Esq.,  then  being  one  of  the  justices  of  said  court ;  and 
then  and  there  in  due  form  of  law  was  sworn,  and  did  take  his  oath 
before  the  said  G.  H.,  Esq.,  one  of  the  justices  of  the  said  court  as 
aforesaid  (he  the  said  G.  H.  then  and  there  having  sufficient  and  com- 
petent authority  and  power  to  administer  an  oath  to  the  said  C.  D.  in 
that  behalf),  and  that  the  said  C.  D.  being  so  sworn  as  aforesaid, 
then  and  there,  before  the  said  G.  H.,Esq.,  upon  his  oath  aforesaid, 
falsely,  wickedly,  wilfully  and  corruptly  did  say,  depose,  swear  and 
make  affidavit  in  writing  (among  other  things),  in  substance  and  to 
the  effect  following,  that  is  to  say,  {here  insert  that  part  of  (he  affidavit 
that  is/alse)f  as  by  the  same  affidavit  now  filed  in  the  court  aforesaid, 
more  fully  appears ;  whereas  in  truth  and  in  fact,  the  said  C.  D.  {here 
negative  the  facts  alleged  as  false).  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  C.  D.,  in  manner  and 
form  aforesaid,  did  commit  wilful  and  corrupt  perjury,  against,  &c., 
and  contrary,  &c.     {Conclude  as  in  book  ly  chap.  3). 

For  false  swearing  to  an  cffidavit  in  a  civil  cause,  in  which  the  defend- 
ant swore  that  the  arrest  was  illegal^  if^c.  The  perjury  in  this  case  is 
for  swearing  to  what  the  defendant  did  not  know  to  be  true.{v) 

That  before  the  making  of  the  affidavit  in  this  count  mentioned,  to 
wit,  on,  &c.,  a  certain  judgment  was  signed  in  her  said  majesty's 

(«)  Altered  by  Mr.  Davis,  Free.  200,  from  9  Chit  C.  L.  323. 

(9)  R.  V.  Newton,  1  C.  &  K.  469.  Tbe  defendant  was  acquitted,  but  as  this  is  the  only 
|>recedent  that  has  been  given  in  the  books,  of  false  swearing,  not  of  what  the  defendant 
knows  to  be  false,  but  of  what  he  does  not  know  to  be  true,  it  is  here  published. 

•*  On  this  point,**  says  the  reporter,  in  a  marginal  note,  "it  is  laid  down  by  Lord  Coke,  3 
Inst  166,  that  tlie  kw  taketb  a  diversity  betwsen  falsehood  in  express  words,  and  that  it 
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sAid  Court  of  Exchequer  at  Westminster  aforesaid,  in  a  certain  cause 
wherein  the  said  E.  H.  was  plaintiff,  and  the  said  A.  N.  defendant, 
whereby  it  was  considered  by  the  said  Court  of  Exchequer,  that  the 
said  £.  H.  should  recover  against  the  said  A.  N.,  as  well  a  certain 
debt  as  also  certain  damages  and  costs,  as  by  the  record  thereof  still 
remaining  in  the  said  Court  of  Exchequer  at  Westminster,  more  fully 
appears.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  after  the  signing  of  the  said  last  mentioned  judgment, 
and  before  and  at  the  time  of  making  of  the  arrest  in  this  count  men- 
tioned, to  wit,  on,  &c.,  at,  &c.,  the  said  A.  N.  was  the  occupier  of  and 
did  dwell  in  a  certain  dwelhng  house  there  situate,  and  that  there 
then  and  there  was  a  certain  outer  door  at  the  back  of  the  same 
dwelling  house,  and  that,  shortly  before  the  making  of  the  arrest  in 
this  count  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at 

is  only  within  this  statute  (5  Eliz.  c.  9),  and  falsehood  in  knowledge  or  mind,  which  may 
be  punished,  though  the  words  be  true.  For  example,  damages  were  awarded  to  the  plain- 
tiff  in  the  Star  Chamber  according  to  the  value  of  his  goods  riotously  taken  away  by  tho 
defendaoL  The  plaintiff  caused  two  men  to  swear  the  value  of  his  goods  that  never  saw 
nor  knew  them ;  and  though  that  which  they  swear  was  true,  yet  because  they  knew  it 
not,  it  was  a  false  oath  in  them,  for  which  both  the  prosecutor  and  the  witnesses  were 
sentenced  in  the  Star  Chamber;  Gurneis*  case,  Star  Chamber,  Mich.  9,  Jac.  I.,  and  herewith 
a(rreeth  Bracton,  lib.  4,  fol.  289,  that  a  man  may  swear  the  truth  and  yet  be  perjured.  Dieunt 
^idam  verum  et  mentiuntur  et  perjerant  eo  quod  contra  metttum  vadunt^  ul  »i  Judeut 
juroverit  Christum  natum  ex  virgine  perjurium  eommittU  quia  contra  mentem  widit  quia 
mm  credit  Ha  ease  ut  jurat.'' 

«•  In  Oakley  and  Whitlesby*s  case,  in  K.  B.  20,  Jac.  I.;  Palmer's  Rep.  294;  it  was  re- 
solved, that  it  is  a  misdemeanor  and  perjury  at  common  law  for  one  to  swear  without  hia 
knowledge,  although  it  may  be  true ;  and  in  2  Roll.  Abr.  77,  pi.  5,  where  this  case  is 
abridged,  it  is  laid  down  that  this  is  a  false  oath,  punishable  at  common  law,  although  it 
may  not  be  within  the  statute  (5  Eliz.  c  9).  In  the  case  of  Allen  o.  Westly,  in  C.  P.  4,  Car.  I., 
HeUey*s  Rep.  97,  it  is  stated  that  in  Style's  case,  it  was  agreed  by  the  court  *  that  although 
a  witness  swears  the  truth,  yet,  if  it  be  not  truth  of  his  own  knowledge,  as  if  he  shows  how 
one  revoked  a  will  by  parol  m  his  hearing,  when  the  words  were  spoken  to  another  in  his 
absence,  he  does  not  swear  truly,  and  it  is  a  corrupt  oath  within  the  statute.' 

^  Bat  in  tlie  case  of  Rex  v.  Hinton,  3  Mod.  122,  in  K.  B.  2  and  3  Jac.  XL,  the  court  says 
that  *  there  is  a  difference  where  a  man  swears  a  thing  which  is  true  in  fact  and  yet  he 
doth  not  know  it  to  be  so,  and  to  swear  a  thing  to  be  true  which  is  really  false;  the  first 

"Mr.  Sergeant  Russell  says  (Russ.  on  Cr.  and  Misd.  Ist  ed.  vol.  ii.  p.  1754,  and  Mr.  Grc&ve's 
is  perjury  before  God,  the  other  is  an  offence  of  which  the  law  takes  notice.* 
ed.  vol.  ii.  p.  597),  *  with  respect  to  the  falsity  of  the  oath,  it  siiould  be  observed,  that  it  has 
been  considered  not  to  be  material  whether  the  fact  which  is  sworn  be  in  itself  true  or  false, 
for  howsoever  the  thing  sworn  may  happen  to  prove  agreeable  to  the  truth  or  not,  yet, 
if  it  were  not  known  to  be  so  by  him  who  swears  it,  his  offence  is  altogether  as  great  as 
if  it  had  been  false,  inasmuch  as  he  wilfully  swears  that  he  knows  a  thing  to  be  true, 
which  at  the  same  time  he  knows  nothing  of  and  impudently  endeavouis  to  induce  those 
before  whom  he  swears  to  proceed  upon  the  credit  of  a  deposition,  which  any  stranger 
might  take  as  well  as  he,'  and  for  this  the  learned  sergeant  cites  1  Hawk.  P.  C.  c.  69,  s.  6, 
(1  Curw.  Hawk.  b.  1,  c.  27,  s.  6),  and  the  case  of  Rex  v.  Edwards,  coram  Adams  B., 
Shrewsbuiy  Lent  Assizes  1764,  ^nd  subsequently  considered  by  the  judges  (MS).  And  in 
the  case  of  Rex  v.  Mawbey,  6  T.  R.  619,  which  was  an  indictment  for  a  conspiracy  toper, 
vert  the  course  of  justice  by  producing  in  evidence  a  false  certificate  of  magistrates,  that  a 
road  was  in  repair,  Mr.  Justice  Lawrence  said,  *  It  is  not  necessary  that  the  defendants 
should  have  known  that  the  road  was  out  of  repair ;  they  are  charged  with  conspiring  to 
pervert  the  course  of  justice  by  producing  in  evidence  a  certificate  that  the  road  was  in 
repair,  and  if  the  charge  be  established  in  fact,  it  is  an  offence  of  considerable  magnitude 
against  the  administration  of  the  justice  of  the  country.  This  is  not  unlike  the  case  of 
peijnry  where  a  man  swears  to  a  particular  fact  without  knowing  at  the  time  whether  the 
fact  be  trae  or  false ;  it  is  as  much  penury  as  if  he  knew  the  fact  to  be  fiilse  and  equally  in- 
dictable.* We  are  not  aware  of  any  form  of  indictment  in  the  printed  collections  for  |)ei* 
jury,  in  swearing  that  which  the  party  did  not  know  to  be  true." 
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the  parish  last  aforesaid,  in  the  County  of  Gloucester  aforesaid,  the 
said  G.  W.  went  to  the  same  dwelling  house  for  the  purpose  of  arrest- 
ing the  said  A.  N.,  and  did  then  and  there  arrest  the  said  A.  N.  in  the 
same  dwelling  house,  under  and  by  virtue  of  a  certain  other  writ  of 
our  said  lady  the  queen,  commonly  called  a  capias  ad  satisfaciendum, 
before  then  issued  out  of  the  said  Court  of  Exchequer  at  Westminster 
aforesaid,  upon  the  said  last  mentioned  judgment.    And  the  jurors 
aforesaid,  upon  their  oath  aforesaid  do  further  present,  that  the  said 
A-  N.  was  kept  and  detained  in  the  said  custody  of  the  said  sheriff 
of  the  said  County  of  Gloucester,  under  and  by  virtue  of  the  said  last 
mentioned  writ,  from  the  time  of  making  of  the  said  last  mentioned 
arrest,  until  and  at  and  after  the  time  of  the  making  of  the  affidavit 
in  this  count  hereafter  mentioned,  to  wit,  at  the  parish  of  Cheltenham 
aforesaid,  in  the  County  of  Gloucester  aforesaid.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
A.  N.,  contriving  and  maliciously  intending  to  injure  the  said  E.  H., 
and  to  deprive  him  of  the  means  of  recovering  the  said  debt,  dam- 
ages and  costs  last  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in 
order  to  obtain  a  certain  other  writ,  commonly  called  a  habeas  corpus, 
by  means  whereof  he  the  said  A.  N.  might  be  discharged  out  of  the 
same  custody  of  the  said  sheriff  of  the  said  County  of  Gloucester,  as 
to  the  said  last  mentioned  execution,  on  the  ground  that  the  said  last 
mentioned  arrest  was  illegal,  did  come  in  his  own  proper  person 
before  R.  G.  W.,  so  being  a  commissioner,  &c.,  {setting  out  authority)^ 
and  did  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  North  Hamlet  last  aforesaid,  in  the  County  of  Gloucester  afore- 
said, produce  to  and  before  the  said  R.  G.  W.,  so  being  such  commis- 
sioner as  aforesaid,  a  certain  affidavit  in  writing  of  him  the  said 
A.  N. ;  and  that  the  said  A.  N.  then  and  there  by  and  before  the  said 
R.  G.  W.,  so  being  such  commissioner  as  aforesaid,  was  duly  swora 
and  did  take  his  corporal  oath  upon  the  holy  gospel  of  God,  of  and 
concerning  the  truth  of  the  matter  contained  in  the  same  affidavit  (he 
the  said  R.  G.  W.,  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  the  same  oath  to  the  said  A.  N. 
in  that  behalf).     And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  at  and  upon  the  making  of  the  same  last 
mentioned  affidavit,  it  then  and  there  became  and  was  a  material 
question,  whether  the  said  A.  N.  then  knew  of  his  own  knowledge 
that,  on  the  occasion  when  the  said  G.  W.  so  went  to  the  same  dwell- 
ing house  as  in  this  count  mentioned,  the  said  G.  W.  did,  by  great 
force  and  violence,  or  in  any  other  manner  succeed  in  bursting  open 
the  said  outer  door  at  the  back  of  the  same  dwelling  house ;  and  that 
at  and  upon  the  making  of  the  same  affidavit,  it  then  and  there 
became  and  was  a  material  question,  whether  the  said  A.  N.  then 
knew  of  his  own  knowledge  that  the  said  G.  W.,  on  the  same  occa- 
sion last  aforesaid,  burst  open  the  same  door;  and  that  at  and  upon 
the  making  of  the  same  affidavit,  it  then  and  there  became  and  was 
a  material  question,  whether  the  said  A.  N.  then  knew  of  his  own 
knowledge,  that  the  said  G.  W.,  on  the  same  occasion  last  aforesaid, 
did,  by  great  force  and  violence,  or  in  any  other  manner,  succeed  in 
breaking  away  the  lock-fastenings  of  the  same  door;  and  thai  at  and 
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upon  the  making  of  the  same  affidavit,  it  then  and  there  became  and 
was  a  material  question,  whether  the  said  A.  N.  then  knew  of  his 
own  knowledge,  that  the  said  6.  W.,  on  the  same  occasion  last  afore- 
said, did  break  away  the  lock-fastenings  of  the  same  door.    And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  A.  N.  so  being  sworn  as  last  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  did,  on,  <tc.,  at,  &c.,  in,  &c.,  in  and  by  his  said  affidavit 
last  aforesaid,  upon  his  oath  last  aforesaid,  before  the  said  R.  6.  W., 
so  being  such  commissioner  as  aforesaid,  and  having  such  competent 
power  and  authority  as  aforesaid,  falsely,  corruptly,  knowingly,  wil- 
fully and  maliciously  depose  and  swear,  amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  that  he  (meaning  the 
said  6.  W.),  then  went  round  to  the  door  of  the  back-kitchen  of  this 
deponent's  (meaning  the  said  A.  N.'s)  dwelling  house,  (meaning  the 
same  dwelling  house  as  aforesaid),  which  is  the  only  outer  door  of 
the  same,  and  had  been  locked  and  well  secured  all  the  said  day,  and 
the  key  kept  by  deponent's  (meaning  the  said  A.  N.'s)  said  wife ; 
and  that  by  great  forde  and  violence,  the  said  0.  W.  (meaning  the 
said  G.  W.),  succeeded  in  breaking  away  the  lock-fastenings  of  the 
said  outer  door,  and  in  bursting  open  the  said  outer  door ;  thereby 
meaning  that  he  the  said  A.  N.  knew  of  his  own  knowledge,  at  the 
time  of  the  making  of  the  same  last  mentioned  affidavit,  that  the  said 
G.  W.  did,  on  the  occasion  aforesaid,  when  the  said  G.  W.  went  to 
the  same  dwelling  house,  as  in  this  count  aforesaid,  by  great  force 
and  violence,  succeed  in  breaking  away  the  lock-fastenings  of  the  said 
outer  door  at  the  back  of  the  same  dwelling  house,  and  in  bursting 
open  the  same  outer  door ;  and  that  the  said  G.  W.  did,  on  the  same 
occasion,  break  away  the  same  fastenings  and  burst  open  the  same 
door ;  whereas  in  truth  and  in  fact,  the  said  A.  N.  did  not  at  the  time 
of  making  the  said  last  mentioned  affidavit,  or  at  any  other  time,  know 
of  his  own  knowledge  that  the  said  G.  W.,  on  the  same  occasion  last 
aforesaid,  did  by  great  force  and  violence,  or  in  any  other  manner, 
succeed  in  breaking  away  the  same  lock-fastenings  of  the  same  outer 
door.    And  whereas  in  truth  and  in  fact,  the  said  A.  N.  did  not,  at 
the  time  of  making  the  said  Isist  mentioned  affidavit,  or  at  any  other 
time,  know  of  his  own  knowledge,  that  on  the  same  occasion  last 
aforesaid,  the  said  G.  W.  did  by  great  force  and  violence,  or  in  any 
other  manner,  succeed  in  bursting  open  the  same  outer  door  of  the 
same  dwelling  house.     And  whereas,  in  truth  and  in  fact,  the  said 
A.  N.  did  not,  at  the  time  of  the  making  of  the  said  last  men- 
tioned affidavit,  or  at  any  other  time,  know  of  his  own  knowledge, 
that  the  said  G.  W.  did,  on  the  same  occasion  last  aforesaid,  break 
away  the  same  fastenings  of  the  same  outer  door.    And  whereas,  in 
truth  and  in  fact,  the  said  A.  N.  did  not,  at  the  time  of  the  making  of 
the  said  last  mentioned  affidavit,  or  at  any  other  time,  know  of  his 
own  knowledge,  that  the  said  G.  W.  did,  on  the  occasion  last  afore- 
said, burst  open  the  same  outer  door.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  all  the  said  several  mat- 
ters and  things  so  alleged  to  have  been  falsely  sworn  by  the  said  A. 
N.,  as  in  this  count  aforesaid,  were  and  each  of  them  was  material 
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for  obtaining  the  said  last  mentioned  writ  of  habeas  corpu9»  and  for 
obtaining  the  discharge  of  the  said  A.  N.  fron:i  the  said  last  mentioned 
custody  of  the  said  sheriff  of  the  said  Comity  of  Gloucester,  to  wit,  at 
the  parish  of  Cheltenham  aforesaid,  in  the  said  County  of  Gloucester. 
And  so  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  say,  that  the 
said  A.  N.,  on  the  said,  &c.,  before  the  said  R.  G.  W.,  so  being  such 
commissioner  as  aforesaid,  and  so  having  such  competent  power  and 
authority  as  aforesaid,  by  his  own  act  and  consent,  and  of  his  own 
most  wicked  ^and  corrupt  mind,  in  manner  and  form  last  aforesaid, 
did  commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of 
Almighty  God,  in  contempt  of  our  said  lady  the  queen,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

For  perjury^  in  an  answer  sworn  to  before  a  master  in  chancery.{w) 

That  C.  D.  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  did  exhibit  his 
bill  of  complaint  in  writing,  against  one  E.  F.  therein  described,  of 
said  B.,  yeoman,  in  the  Supreme  Judicial  Court  of  this  common- 
wealth, begun  and  held  at  W.,  within  and  for  the  County  of  W.,  on 
the  Tuesday  of  in  the  year  of,  &c. ;  and  the  said  C.  D.,  in 

and  by  his  said  bill  of  complaint,  among  other  things,  stated  and 
alleged  in  substance,  and  to  the  effect  following,  to  wit,  {here  itisert 
that  part  of  the  bill  concerning  which  the  perjury  was  commit ted)^ 
as  in  and  by  the  said  bill  of  complaint  of  the  said  C.  D.  remaining  filed 
of  record  in  the  said  Supreme  Judicial  Court,  amongst  other  things, 
more  fully  appears.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  E.  F.,  the  defendant  in  the  said 
bill  of  complaint,  afterwards,  that  is  to  say,  on  the  day  of,  &a, 

at  said  B.,  in  the  County  of  S.,  did  come  in  his  own  proper  person, 
before  G.  H.,  Esq.,  then  and  there  being  one  of  the  masters  in  chan- 
cery of  the  said  Supreme  Judicial  Court,  and  then  and  there  did  ex- 
hibit and  produce  to  the  said  G.  H.,  Esq.,  the  answer  in  writing  of 
him  the  said  E.  F.  to  the  said  bill  of  complaint  of  the  said  C.  D., 
entitled,  "  the  answer  of  E,  F.,  the  defendant,  to  the  bill  of  complaint 
of  C.  D.,  complainant  ;'*  and  the  said  E.  F.  was  then  and  there  sworn 
in  due  form  of  law,  and  took  his  corporal  oath,  touching  and  concern- 
ing the  matter^  contained  in  his  said  answer  by  and  before  the  said 
G.  H.,  Esq.,  he  the  said  G.  H.  so  then  being  one  of  the  masters  in 
chancery  in  the  said  Supreme  Judicial  Court,  and  then  and  there  hav- 
ing sufficient  and  competent  power  and  authority  to  administer  an 
oath  to  the  said  E.  F.  in  that  behalf;  and  that  the  said  E.  F.,  being  so 
sworn  as  aforesaid,  and  being  then  and  there  lawfully  required  to 
declare  and  depose  the  truth  in  a  proceeding  in  a  course  of  justice, 
did,  upon  his  oath  aforesaid,  concerning  the  matters  contained  in  his 
said  answer,  before  the  said  G.  H.,  Esq.,  then  as  aforesaid  being  one 
of  the  masters  in  chancery  of  the  said  Supreme  Judicial  Court,  then 
and  there  swear,  that  so  much  of  the  said  answer  of  him  the  said  E. 
F.,  as  related  to  his  own  acts  and  deeds,  was  true ;  and  that  the  said 
E.  F.,  being  so  sworn  as  aforesaid,  intending  unjustly  to  aggrieve  the 

(to)  Altered  by  Mr.  Davis,  Prcc.  202,  from  2  Chit.  C.  L.  411. 

Digitized  by  LjOOQIC 


PBRJDKT.  313 

said  C.  D.ytho  said  complainant  as  aforesaid,  in  his  answer  aforesaid^ 
before  the  said  G.  H.,  Esq.,  he  being  then  as  aforesaid  one  of  the  mas- 
ters in  chancery  in  the  said  Supreme  Judicial  Court  (and  having  suf- 
ficient and  competent  authority  as  aforesaid),  falsely,  knowingly, 
wilfully  and  corruptly,  by  his  ov^n  act  and  consent,  upon  his  oaUi 
aforesaid,  did  answer,  swear  and  affirm,  amongst  other  things,  in 
substance  as  follows,  that  is  to  say :  <<  and  this  defendant  (meaning 
himself  the  said  E.  F.),  says,"  {here  insert  verbatim  that  part  of  the 
answer  relative  to  and  comprising  the  part  in  which  the  perjury  is 
alleged  to  have  been  committed)^  as  by  the  said  answer  of  him  the 
said  E.  F.  still  remaining  in  the  Supreme  Judicial  Court  aforesaid,  at 
B.  aforesaid,  in  the  County  of  S.  aforesaid,  amongst  other  things  will 
appear ;  whereas  in  truth  and  in  fact  {then  go  on  to  negative  the 
answer  in  the  words  of  ity  and  in  every  part  of  it  which  is  alleged 
to  be  false).  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  E.  F.  falsely  and  wickedly,  wilfully  and  cor- 
ruptly, in  manner  and  form  aforesaid,  did  commit  wilful  and  corrupt 
peijury,  to  the  great  damage  of  him  the  said  C.  D. ;  against,  &c.,  and 
contrary,  &c.    {Coticlude  as  in  book  1,  chap.  3). 

Before  a  grand  jury.{x) 

That  heretofore,  to  wit,  at  the  General  Quarter  Sessions  of  the  Peace 
of  our  sovereign  lady  the  queen,  held  at  the  shire  hall  in  Shrewsbury, 
in  and  for  the  County  of  Salop,  on  Monday  hi  the  first  week  after  the 
twenty-eighth  day  of  December,  to  wit,  on,  &c.,  before  the  honourable 
T.  TLy  Sir  B.  L.,  baronet,  J.  A.  L.,  Esq.,  and  others  their  associates,  her 
majesty's  justices,  assigned  to  keep  the  peace  in  the  county  aforesaid, 
and  also  to  hear  and  determine  divers  felonies,  trespasses  and  other 
ipisdemeanors  in  the  same  county  done  and  committed,  a  certain  bill 
of  indictment  against  T.  H.,  late  of  the  parish  of  Whitechureh,  in  the 
County  of  Salop,  labourer,  and  F.  P.,  wife  of  R.  P.,  labourer,  late  of 
the  parish  of  Whitechureh,  in  the  county  aforesaid,  was  then  and 
there  in  due  form  of  law,  exhibited  to  {naming  the  grand  jurors)^ 
good  and  lawful  men  of  the  said  County  of  Salop,  then  and  there 
sworn  and  charged  to  inquire  for  our  said  lady  the  queen,  and  the 
body  of  the  said  county ;  which  said  bill  of  indictment  then  and  there 
was  as  followeth,  that  is  to  say  {setting  out  the  indictment  verbatimj 
which  was  against  T.  H.for  stealing  three  tablecloths^  the  property 
of  R.  H,y  and  against  F.  P.for  receiving  them  knowing  them  to 
have  been  stolen). 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that,  to  wit,  on,  &c.,  at,  die.,  and  befi)re  the  said  good  and 
lawful  men,  who  were  so  sworn  and  charged  to  inquire  as  aforesaid, 
had  the  said  bill  of  indictment  exhibited  to  them  as  aforesaid,  and 
before  the  said  good  and  lawful  men  had  inquired  as  by  law  they 
ought  to  do,  touching  the  matters  stated  and  mentioned  in  the  said 
bill  of  indictment,  and  touching  the  truth  of  the  matters  stated  and 
contained  in  the  said  bill  of  indictment,  M.,  the  wife  of  R.  H.,  late  of 


(x)  R.  e.  Hu|^fae0, 1  C.  &  K.  519 ;  verdict,  not  gailty. 
27 


Digitized  by  LjOOQIC 


314  OFFEHCES  AOAIRST  S0CIET7. 

the  parish  of  Whitechurch,  in  the  County  of  Salop,  labourer,  appeared 
before  the  Court  of  General  Quarter  Sessions  of  the  Peace  holden  as 
aforesaid,  before  the  said  justices,  and  the  said  others  their  associates 
as  aforesaid,  as  a  witness  in  support  of  the  said  bill  of  indictment, 
and  was  then  and  there,  at  the  said  General  Quarter  Sessions  of  the 
Peace  holden  as  last  aforesaid  before  the  said  justices,  and  the  said 
others  their  associates,  duly  sworn,  and  took  her  corporal  oath,  upon 
the  holy  gospel  of  God,  before  the  said  honourable  T.  E.,  Sir  B.  L., 
baronet,  J.  A.  L.,  Esq.,  and  the  said  others  their  associates,  so  being 
such  justices  as  aforesaid,  at  the  said  General  Quarter  Sessions  of  the 
Peace  holden  as  aforesaid,  that  the  evidence  that  she  the  said  M.  H. 
should  give  before  the  grand  jury  (meaning  before  the  said  good  and 
lawfiil  men  so  sworn  and  charged  as  ^foresaid  to  inquire  as  aforesaid), 
on  the  said  bill  of  indictment,  should  be  the  truth,  the  whole  truth 
and  nothing  but  the  truth  (they  the  said  honourable  T.  E.,  Sir  B.  L., 
baronet,  J.  A.  L.,  Esq.,  and  the  said  others  their  associates  so  being 
such  justices  as  aforesaid,  at  the  said  General  Quarter  Sessions  of  the 
Peace  holden  as  aforesaid,  then  and  there  having  sufficient  and  com- 
petent authority  to  administer  the  said  oath  to  the  said  M.  H.  in  that 
behalf). 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
at  the  parish  of  St.  Chad,  in  the  borough  of  Shrewsbury,  in  the  said 
County  of  Salop,  the  said  good  and  lawful  men  being  so  sworn  and 
charged  as  aforesaid  to  inquire  as  aforesaid,  did  in  due  form  of  law 
and  according  as  they  were  so  sworn  and  charged  as  aforesaid,  in- 
quire touching  the  matters  and  touching  the  truth  of  the  miatters 
stated  and  contained  in  the  9aid  bill  of  indictment  so  exhibited  to  them 
as  aforesaid. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  upon  the  said  inquiry,  by  and  before  the  said  good  and 
lawful  men  so  as  aforesaid  sworn  and  charged  to  inquire  as  aforesaid, 
it  then  and  there  became  and  was  a  material  question,  whether  three 
tablecloths  which  were  then  and  there  produced  before  the  said  good 
and  lawful  men,  were  the  property  of  R.  H.,  the  husband  of  the  said 
M.  H.,  and  that  upon  the  said  inquiry  it  then  and  there  also  became 
and  was  a  material  question,  whether  the  said  three  tablecloths  were 
the  property  of  the  said  T.  H.;  and  that  upon  the  said  inquiry  it  then 
and  there  became  and  was  a  material  question,  whether  the  said  three 
tablecloths  had  at  any  time  belonged  to  the  mother  of  the  said  M.  H.; 
and  that  upon  the  said  inquiry  it  then  and  there  became  and  was  a 
material  question,  whether  the  said  three  tablecloths  had  at  any  time 
been  the  property  of  the  said  T.  H.;  and  that  upon  the  said  inquiry 
it  then  and  there  became  and  was  a  material  question,  whether  the 
said  three  tablecloths  had  at  any  time  been  the  property  of  the  said 
R.  H. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
at  the  parish  of  St.  Chad,  in  the  borough  of  Shrewsbury  aforesaid,  in 
the  County  of  Salop,  the  said  M.  H.  being  so  sworn  as  aforesaid,  con- 
triving and  intending  to  pervert  the  due  course  of  justice,  went  before 
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the  said  good  and  lawful  men  so  sworn  and  charged  as  aforesaid  to 
inquire  as  aforesaid,  and  before  the  said  good  and  lawful  men,  upon 
the  said  inquiry  by  and  before  the  said  good  and  lawful  men,  touch- 
ing the  matters  and  touching  the  truth  of  the  matters  stated  and  con- 
tained in  the  said  bill  of  indictment,  and  that  she  the  said  M.  H.,  then 
and  there  upon  her  oath  aforesaid,  falsely,  corruptly,  knowingly,  wil- 
fully and  maliciously,  before  the  said  good  and  lawful  men  so  sworn 
and  charged  as  aforesaid  to  inquire  as  aforesaid,  upon  the  said  inquiry 
did  depose  and  swear  amongst  other  things,  in  substance  and  to  the 
effect  following,  that  is  to  say,  that  the  three  tablecloths  which  were 
then  and  there,  to  wit,  at  the  time  and  place  last  aforesaid  produced, 
then  were  her  son's  (meaning  were  the  property  of  the  said  T.  H.), 
and  that  the  said  tablecloths  had  belonged  to  the  mother  of  the  said 
M.  H.,  and  were  to  be  divided  amongst  her  the  said  M.  H.'s  children, 
of  whom  the  said  T.  H.  was  one ;  whereas  in  truth  and  in  fact,  the 
said  tablecloths  then  were  not  her  the  said  M.  H.'s  son's,  as  she  the 
said  M.  H.  then  and  there  well  knew ;  and  whereas  in  truth  and  in 
fact,  the  said  tablecloths  were  not  then  the  property  of  the  said  T.  H., 
as  she  the  said  M.  H.  then  and  there  well  knew ;  apd  whereas  in 
truth  and  in  fact,  neither  of  the  said  tablecloths  ever  had  been  the 
property  of  the  said  T.  H.;  and  whereas  in  truth  and  in  fact,  the  said 
tablecloths  then  were  the  property  of  the  said  R.  H.,  as  she  the  said 
M.  H.  then  and  there  well  knew ;  and  whereas  in  truth  and  in  fact, 
the  said  tablecloths  and  each  of  them  were,  at  the  time  last  aforesaid, 
and  for  twenty  years  and  more  before  that  time,  the  property  of  the 
said  R.  H.,  as  she  the  said  M.  H.  then  and  there  well  knew ;  and 
whereas  in  truth  and  in  fact,  the  said  tablecloths  never  did  belong  to 
the  mother  of  the  said  M.  H.,  as  she  the  said  M.  H.  then  and  there 
well  knew ;  and  whereas  in  truth  and  in  fact,  the  said  tablecloths 
were  not  to  be  divided  amongst  the  children  of  the  said  M.  H. ;  and 
whereas  in  truth  and  in  fact,  the  mother  of  the  said  M.  H.  was  a 
married  woman  at  the  time  of  the  death  of  her  the  said  mother,  and 
had  been  so  for  twenty  years  and  more  before  the  time  of  her  said 
death ;  and  the  said  T.  H.  and  the  other  children  of  the  said  1^.  H. 
were  not  bom  at  the  time  of  the  decease  of  the  said  M.  H.'s  mother, 
as  she  the  said  M.  H.  then  and  there  well  knew. 

And  so  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  on  the  said,  &c.,  at,  &c.,  before  good  and  lawful  men  so  sworn 
and  charged  as  aforesaid  to  inquire  as  aforesaid,  upon  their  inquiry 
aforesaid  touching  the  matters  and  touching  the  truth  of  the  matters 
stated  and  contained  in  the  said  bill  of  indictment,  by  her  own  act 
and  consent,  and  of  her  own  most  wicked  and  corrupt  mind,  in  man- 
ner and  form  aforesaid,  falsely,  wickedly,  wilfully  and  corruptly  did 
commit  wilful  and  corrupt  perjury,  in  contempt  of  our  lady  the  queen 
and  her  laws,^to  the  evil  example  of  all  others  in  like  case  offending, 
against,  &c.,  and  against,  &a    {Conclude  as  in  book  I j  chap.  3). 
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In  answer  to  interrogcUories  ezhibiUd  in  chancery.{y) 

That  one  C.  D.  heretofore,  to  wit,  on  did  exhibit  certain  in- 

terrogatories, in  writing,  in  the  Supreme  Judicial  Court  of  this  com- 
monwealth begun  and  holden  at  B.,  within  and  for  the  County  of  S., 
on,  &c.,  in  a  certain  case  before  that  time  commenced  by  bill  of  com- 
plaint, and  then  pending  and  at  issue  in  the  same  court,  after  certain 
pleadings  and  proceedings  had  been  had  therein ;  in  which  said  suit 
one  E.  F.  was  complainant,  and  the  said  C.  D.  was  respondent,  in 
order  that  the  said  interrogatories  might  be  administered,  according 
to  the  course  and  practice  of  the  said  court  in  its  chancery  jurisdiction, 
to  certain  witnesses  to  be  produced,  sworn  and  examined  in  the  said 
cause,  on  the  part  and  behalf  of  the  said  C.  D.,  the  said  defendant 
therein,  touching  and  concernii>g  a  certain  written  paper,  purporting 
to  contain  an  agreement  for  the  lease  of  a  certain  house  and  premises 
therein  mentioned,  from  the  said  E.  F.  to  the  said  C.  D.;  and  that  it 
became  and  was  a  material  question  in  the  said  cause  between  the 
said  parties,  and  to  be  deposed  to  by  the  said  witnesses  in  answer  to 
the  said  interrogatories,  whether  the  said  E.  F.  had  declared  that  he 
would  release  the  said  C.  D.  from  the  said  agreement,  or  had  released 
him  from  the  performance  thereof;  and  in  and  by  one  of  the  interro- 
gatories exhibited  as  aforesaid,  the  said  witnesses  were  interrogated 
as  follows,  that  is  to  say,  (here  copy  the  interrogaioriea  with  neces* 
saty  innuenctoes).  And  the  jurors  aforesaid  upon  their  oath  afore- 
said, do  further  present,  that  G.  H.  of  in  the  county  of 
yeoman,  and  one  of  the  witnesses  to  whom  the  interrogatories  in  the 
said  cause  were  to  be,  and  were  accordingly,  afterwards,  to  wit,  on, 
&c,,  at,  &C.,  administered,  then  and  there  came  in  his  own  proper 
person  before  the  said  Supreme  Judicial  Court,  and  having  seen  and 
understood  the  said  interrogatories,  so  exhibited  in  the  said  court  as 
aforesaid,  then  and  there,  before  I.  P.,  Esq.,  Chief  Justice  of  the  said 
Supreme  Judicial  Court,  he  the  said  I.  P.,  Esq.,  as  chief  justice  as 
aforesaid,  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  an  oath  to  the  said  G.  H.  in  that  behalf,  was 
duly  sworn  before  the  said  court  by  the  said  I.  P.,  Esq.,  chief  justice 
as  aforesaid ;  and  the  said  G.  H.  then  and  there,  on  his  said  oath  be- 
fore the  said  court,  being  then  and  there  required  to  depose  the  truth 
in  a  proceeding  in  a  course  of  justice,  did  swear  that  he  would  make 
true  answers  to  all  such  questions  as  should  be  asked  him  by  the  said 
court  or  their  order,  upon  the  interrogatories  aforesaid,  at  the  time  of 
his  examination,  and  that  he  would  speak  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  without  favour  or  affection  to  the  said  par- 
ties in  the  said  cause;  and  that  the  said  G.  H.  afterwards,  to  wit,  on 
the  day  of  was  duly  examined  in  the  said  court  upon  the 
said  interrogatories ;  and  that  the  said  G.  H.  intending  unjustly  to  ag- 
grieve the  said  E.  F.,  the  complainant  aforesaid,  did  then  and  there, 
in  his  answer  to  the  said  fourth  interrogatory,  falsely,  knowingly, 
wilfully  and  corruptly,  by  his  own  act  and  consent,  amongst  other 
things,  answer,  swear  and  affirm,  in  writing,  as  follows,  that  is  to  say, 

(y)  Altered  by  Mr.  Davis,  Free.  202,  from  2  ChiU  C.  L.  397. 
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{here  niate  the  answer  with  necessary  innuendoes)^  as  b7  the  said 
answer  of  the  said  O.  H.  to  the  said  foarth  interrogatory  remaining 
filed  in  the  court  aforesaid,  will,  amongst  other  things,  fully  appear; 
whereas,  in  truth  and  in  fact,  {then  go  on  to  negative  the  answer  in 
all  its  parts  J  comprehending  what  is  alleged  to  be  false).  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
G.  H.  then  and  there,  knowingly,  wickedly,  falsely,  wilfully  and  cor- 
ruptly, in  manner  and  form  aforesaid,  did  commit  wilful  and  corrupt 
perjury;  against,  &c.,  and  contrary,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Perjury  commUud  at  a  writ  oftriaL{z) 

That  heretofore,  to  wit,  on,  &c.,  a  certain  action  of  debt  for  a  cer- 
tain debt  and  demand,  was  depending  in  the  court  of  our  said  lady 
the  queen,  before  her  justices  at  Durham,  that  is  to  say,  in  our  said 
lady  the  queen's  Court  of  Pleas  at  Durham,  wherein  one  J.  N.  was 
plaintiff,  and  one  F.  S.  was  defendant,  and  wherein  the  sum  of  money 
sought  to  be  recovered  and  endorsed  on  the  writ  of  summons,  did  not 
exceed  twenty  pounds,  and  that  heretofore,  to  wit,  on,  &c.,  at,  &c.,  be- 
fore £.  S.,  Esq.,then  and  still  being  sheriff  of  the  said  County  of  Durham, 
a  certain  issue  before  then  joined  between  the  said  J.  N.  and  F.  S.,  in 
the  said  action,  came  on  to  be  tried  in  due  form  of  law  and  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  was 
then  and  there  by  virtue  and  in  pursuance  of  a  writ  of  our  said  lady 
the  queen,  directed  to  the  said  sheriff  of  the  said  County  of  Durham 
in  that  behalf,  in  due  form  of  law  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  duly  tried  before  the  said  E. 
S.,  Esq.,  so  then  being  such  sheriff  as  aforesaid,  and  by  a  jury  of  the 
said  County  of  Durham,  in  that  behalf  duly  summoned,  taken  and 
sworn  between  the  parties  aforesaid. 

And  that  upon  the  said  trial  of  the  said  issue,  one  W.  D.,  late  of 
the  parish  of  St.  Aswald,  in  the  said  County  of  Durham,  labourer, 
then  and  there  appeared,  and  was  produced  as  a  witness  for  and  on 
behalf  of  the  said  F.  S.,  and  was  then  and  there  duly  sworn  and  took 
his  corporal  oath  upon  the  holy  gospel  of  God,  before  the  said  E.  S., 
so  then  and  there  being  such  sheriff  as  aforesaid,  that  the  evidence 
which  he  the  said  W.  D.  should  give  to  the  said  sheriff  and  to  the 
said  jury  so  sworn  as  aforesaid,  touching  the  matter  in  question  be- 
t  ween  the  ^id  parties,  should  be  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth  (he  the  said  E.  S.,  so  then  and  there  being  such 
sheriff  as  aforesaid!,  and  then  and  there  having  sufficient  and  compe- 
tent authority  to  administer  the  said  oath  to  the  said  W.  D.  in  that 
behalf) ;  and  that  at  and  upon  the  said  trial  of  the  said  issue  so  joined 
between  the  said  parties  as  aforesaid,  to  wit,  on  the  day  and  year 
first  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  it  then 
and  there  became  and  was  a  material  question,  whether  the  said  F. 
S.  had  paid  to  the  said  J.  N.  divers,  or  any  sums  or  sum  of  money  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 

(c)  R. «.  Dmui,  1  C  &  K.  780.    Tbe  defendant  was  convicted  and  aentenced. 
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nine  pounds  eighteen  shillings  and  sixpence,  in  foil  satisfaction  of  a 
certain  sum  of  money,  to  wit,  the  snm  of  nine  pounds  eighteen  shil- 
lings and  sixpence,  theretofore  due  and  owing  from  the  said  F.  S.  to 
the  said  J.  N.,  and  also  whether  the  said  F.  S.  had  paid  or  delivered 
to  the  said  J.  N.  any  sum  or  sums  of  money,  or  any  promissory  note 
or  promissory  notes  in  payment  or  satisfaction,  or  in  part  payment  or 
satisfaction,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  nine  pounds 
eighteen  shillings  and  sixpence,  theretofore  due  and  owing  from  the 
said  F.  S.  to  the  said  J.  N. 

And  that  the  said  W.  D.,  having  been  sworn  as  aforesaid,  not  hav- 
ing the  fear  of  God  before  his  eyes,  not  regarding  the  laws  of  this 
realm,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
and  contriving  and  intending  to  prevent  the  due  course  of  law  and 
justice,  and  unjustly  to  aggrieve  the  said  J.  N.,  the  said  plaintiff  in  the 
said  action,  and  to  deprive  him  of  the  benefit  of  the  said  suit  then  in 
question,  and  to  subject  him  to  the  payment  of  sundry  heavy  costs, 
charges  and  expenses,  then  and  there  on  the  said  trial  of  the  said 
issue,  upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully 
and  maliciously,  before  the  said  jurors  so  sworn  to  try  the  said  issue 
as  aforesaid,  and  before  the  said  E.  S.,  Esq.,  so  then  and  there  being 
such  sheriff  as  aforesaid,  did  depose  and  swear  (amongst  other  things) 
in  substance  and  to  the  effect  following,  that  is  to  say : 

<<  I  saw  S.'s  wife  bring  out  some  money  and  give  it  to  her  husband 
(thereby  meaning  that  the  said  W.  D.  had  seen  the  wife  of  the  said 
F.  S.  bring  out  some  money  and  give  it  to  the  said  F.  S.  her  husband); 
S.  took  the  five  pound  note  and  laid  it  on  the  table  (thereby  meaning 
that  the  said  F.  S.  took  a  promissory  note  for  the  payment  of  five 
pounds,  and  laid  it  on  a  table),  shoved  it  along  (thereby  meaning  that 
the  said  F.  S.  shoved  a  promissory  note  for  the  payment  of  five 
pounds,  along  a  certain  table  to  the  said  J.  N.),  and  said  to  N.  (thereby 
meaning  that  the  said  F.  S.  said  to  the  said  J.  N.),  <  Look  at  that' 
(meaning  such  promissory  note  as  aforesaid),  and  also  five  sovereigns 
(thereby  meaning  that  the  said  F.  S.  had  also  shoved  along  the  said 
table  to  the  said  J.  N.  five  pieces  of  the  current  coin  of  the  realm 
called  sovereigns,  of  the  value  of  one  pound  each);  and  the  said  J.  N. 
returned  five  shillings  for  the  good  of  the  company. 

« It  would  be  near  eleven  o'clock  on  the  Friday  when  we  went 
into  S.'s  house.  This  was  the  week  before  Blanchland  Fair  (thereby 
meaning  a  fair  holden  at  Blanchland  on  the  twenty-fourth  day  of 
August,  in  the  year  eighteen  hundred  and  forty-two)."  He  the  said 
W.  D.,  by  so  deposing  and  swearing  in  manner  aforesaid,  then  and 
there  meaning  that  the  said  F.  S.  had  given  and  delivered  and  paid 
to  the  said  J.  N.  a  promissory  note  for  the  payment  of  five  pounds, 
and  five  pieces  of  the  said  current  coin  called  sovereigns,  as  and  for 
a  payment  in  money,  and  in  payment,  satisfaction  and  discharge  of 
the  said  sum  of  money  so  theretofore  due  and  owing  from  the  said 
F.  S.  to  the  said  J.  N.  as  aforesaid;  and  that  the  said  F.  S.  had  offered 
and  delivered  and  paid  to  the  said  J.  N.  a  promissory  note  for  the 
payment  of  five  pounds  and  five  pieces  of  the  said  current  coin  called 
sovereigns,  as  and  for  a  payment  in  money;  and  so  that,  by  means 
thereof  and  by  the  acceptance  by  the  said  J.  N.  of  such  note  and  five 
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pieces  of  the  said  current  coin  called  sovereigns,  and  of  a  competent 
part  thereof  in  value,  to  wit,  nine  pounds  eighteen  shillings  and  six- 
pence, part  thereof,  as  and  for  a  payment  in  money,  and  in  payment, 
satisfaction  and  discharge  of  the  said  sum  of  money  so  heretofore  due 
and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as  aforesaid,  the  same 
sum  of  money  so  theretofore  due  and  owing  from  the  said  F.  S.to  the 
said  J.  N.  as  aforesaid  might  and  would  be  paid,  satisfied  and  dis- 
charged. 

Whereas  in  truth  and  in  fact,  the  said  F.  S.  did  not,  on  the  Friday 
in  the  week  before  the  said  Blanchland  Fair  was  so  hold^n  as  afore- 
said, shove  a  promissory  note  for  the  pctyment  of  five  pounds,  along 
a  table  to  the  said  J.  N. ;  and  whereas  in  truth  and  in  fact,  the  said 
F.  S.  did  not  then,  on  the  said  Friday  in  the  said  week  before  the 
said  Blanchland  Fair  was  so  holden,  as  aforesaid,  say  to  the  said  J. 
N.,  "  Look  at  that ;"  and  whereas  in  truth  and  in  fact  the  said  F.  S. 
did  not,  on  the  said  Friday  in  the  said  week  before  the  said  Blanch- 
land Fair  was  so  holden  as  aforesaid,  shove  along  a  table  to  the  said 
J.  N.,  five  pieces  of  the  said  current  coin  called  sovereigns;  and 
whereas  in  truth  and  in  fact,  the  said  F.  S.  did  not  give  or  deliver,  or 
pay  then,  or  at  any  other  time,  to  the  said  J.  N.,  a  promissory  note 
for  the  payment  of  five  pounds,  and  five  pieces  of  the  said  current 
coin  called  sovereigns,  as  and  for  a  payment  in  money,  or  otherwise 
in  payment  or  satisfaction  or  discharge  of  the  said  sum  of  money  so 
theretofore  due  and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as 
aforesaid ;  and  whereas  in  truth  and  in  fact,  the  said  F.  S.  did  not 
then,  or  at  any  other  time,  offer  or  deliver  or  pay  to  the  said  J.  N.,  a 
promissory  note  for  the  payment  of  five  pounds,  and  five  pieces  of 
the  said  current  coin  called  sovereigns,  as  or  for  a  payment  in  money 
or  any  other  promissory  note  or  notes,  or  the  sum  of  nine  pounds 
eighteen  shillings  and  sixpence,  or  any  other  moneys;  so  that  by 
means  thereof,  or  by  acceptance  by  the  said  J.  N.  of  such  promissory 
note,  and  five  pieces  of  current  coin  called  sovereigns,  or  of  any  part 
thereof,  as  or  for  a  payment  in  money  or  otherwise,  or  of  any  such 
other  promissory  note  or  notes  or  moneys,  or  any  part  or  parts  there- 
of, in  payment,  satisfaction  or  discharge  of  the  said  sum  of  money  so 
theretofore  due  and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as 
aforesaid,  or  any  part  thereof,  the  same  sum  of  money  so  due  and 
owing  from  the  said  F.  S.  to  the  said  J.  N.  as  aforesaid,  or  any  part 
thereof,  might  or  could  or  would  be  paid  or  satisfied  or  discharged. 
And  so  the  jurors  aforesaid  do  say,  that  the  said  W.  D.,  on,  &c.,  at, 
(Sia,  before  the  said  E.  S.,  Esq.  (so  then  and  there  being  such  sheriff 
as  aforesaid,  and  then  and  there  having  such  power  and  authority  as 
aforesaid),  by  his  own  act  and  consent,  and  of  his  own  most  wicked 
and  corrupt  mind,  in  manner  and  form  aforesaid,  falsely,  wickedly, 
knowingly,  wilfully  and  corruptly  did  commit  wilful  and  corrupt 
perjury,  to  the  great  displeasure  of  Almighty  God,  in  contempt  of  our 
lady  the  queen  and  her  laws,  to  the  evil  example,  &c,,  against,  &c., 
and  against,  kc.     {Canclude  as  in  book  1,  cAap.  3). 
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Falsely  charging  the  proseciUor  witli  beasUality  at  a  hearing  before  a 
justice  of  the  peace.{a) 

That  the  said  R.  G.,  wickedly  and  maliciously  intending  to  aggrieve 
one  A.  B.,  &C.9  on^  <&c.y  came  before  A.  T.  R.,  Esq.,  then  and  yet  being 
one  of  the  justices  of  our  lady  the  queen,  assigned  to  keep  the 
peace  of  our  said  lady  the  queen  in  and  for  the  county  aforesaid,  and 
also  to  hear  and  determine  divers  felonies,  trespasses  and  other  mis- 
deeds committed  in  the  said  county,  the  said  A.  T.  R.,  Esq.,  then  and 
there  having  a  lawful  power  and  authority  to  administer  the  oath  and 
to  receive  the  information  hereinafter  mentioned,  and  then  and  there 
before  the  said  justice^  was  in  due  form  of  law  sworn  and  took  his 
corporal  oath  upon  the  holy  gospel  of  God,  the  said  justice  having 
such  lawful  power  and  authority  as  aforesaid  to  administer  the  said 
oath  to  the  said  R.  G.  in  that  behalf,  and  to  receive  the  information 
hereinafter  mentioned,  and  that  the  said  R.  G.  being  so  sworn  as  afore- 
said, not  having  the  fear  of  God  before  his  eyes,  but,  d^c,  then  and 
there  before  the  said  justice  (he,  the  said  justice  having  then  and  there 
the  power  and  authority  as  aforesaid),  falsely,  corruptly,  wilfully  and 
maliciously  did  say,  depose,  swear,  charge  and  give  the  said  justice 
to  be  informed,  that  the  said  A.  B.,  upon  a  certain  day,  to  wit,  on  the 
ninth  day  of  July,  in  the  year  aforesaid,  in  the  county  aforesaid,  then 
and  there  had  a  venereal  affair  with  a  certain  animal  called  a  donkey, 
and  that  the  said  A.  B.,  then  and  there,  against  the  order  of  nature, 
carnally  knew  the  said  donkey,  and  then  and  there  feloniously  and 
against  the  order  of  nature,  did  commit  and  perpetrate  that  detestable 
and  abominable  crime  of  buggery  with  the  said  donkey ;  and  further, 
(it  being  then  and  there  material  to  the  inquiry  into  the  said  charge 
and  information  to  know  the  state  of  the  said  A.  B/s  dress  at  the  time 
the  alleged  offence  was  so  charged  to  be  committed  as  aforesaid),  that 
the  said  R.  G.  then  and  there  saw  that  the  said  A.  B.,  then  and  there  had 
the  flap  of  his  the  said  A.  B.'s  trowsers  unbuttoned  and  hanging 
down,  and  that  he  the  said  R.  G.  then  and  there  saw  the  inside  of  the 
said  flap ;  whereas  in  truth  and  in  fact,  the  said  R.  G.  did  not  then 
and  there,  or  at  any  time,  or  in  any  place  see  the  said  A.  B.,  nor  was 
the  said  A.  B.  at  any  time  in  the  act  of  having  a  venereal  affair  with 
a  donkey,  or  with  any  other  animal  whatsoever,  nor  did  the  said  A. 
B.  then,  or  at  any  time,  or  in  any  place,  or  in  any  manner  coomiit, 

(a)  R.  o.  Gardener,  8  C.  &  P.  737.  An  arrest  of  judgment  was  moved  for  on  three  grrounds* 
Ist  That  the  indictment  did  not  sufficiently  show  any  judicial  proceeding  pending  before 
the  magistrate,  and  that  it  oug-ht  to  have  averred  in  direct  terms  that  a  charge  was  pending, 
and  on  this  point  he  cited  the  case  of  Rex  v.  Pearson,  ante,  p.  321.  2d.  1  hat  the  flap  of 
the  trowsers  being  unbuttoned,  or  even  the  existence  of  any  flap,  did  not  appear  on  the  face 
of  the  indictment  to  be  material,  and  that  there  was  no  sufficient  averment  of  materiality; 
and  3d.  That  the  assignment  of  perjury  on  the  main  charge  was  too  large,  because  it 
denied  all  animals,  all  times  and  all  places,  and  he  submitted  that  although  it  was  not 
necessary  to  prove  every  assignment  of  perjury  contained  in  a  count,  yet  that  the  proof  of 
part  of  any  one  assignment  of  perjury  would  not  be  sufficient  Mr.  Justice  Patteson  re* 
served  the  points  for  the  consideration  of  the  fifteen  judges. 

In  the  ensuing  term,  the  case  was  considered  by  the  judra  on  all  the  points  made  at 
the  trial,  and  thdr  lordships  held  the  conviction  right,  and  their  lordships  were  nnani. 
mously  of  opinion  that  the  indictment  sufficiently  showed  that  there  was  a  legal  proceed- 
ing pending  before  the  magistrate,  and  that  the  averment  of  materiality  as  to  the  stale  of 
the  dreit  was  sufficient. 
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Bor  was  the  said  A.  B.  at  any  time,  or  in  any  place  or  in  any  manner 
in  the  act  of  committing  that  detestable  and  abominable  crime  of 
buggery.  And  whereas  in  truth  and  in  fact,  the  said  R.  G.  did  not 
then  and  there  see  the  flap  of  his  the  said  A.  B.^s  trowsers  unbutton- 
ed or  hanging  down,  nor  was  the  flap  of  the  said  A.  B.'s  trowsers 
then  and  there  unbuttoned  or  hanging  down ;  nor  did  the  said  R.  G* 
then  and  there  see  the  inside  of  the  flap  of  the  said  trowsers.  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
R.  G.,  on,  &C.,  before  the  said  justices,  then  and  there  having  such 
power  and  authority  as  aforesaid,  by  his  own  act  and  consent  and  of 
his  own  most  wicked  and  corrupt  mind,  in  manner  and  form  aforesaid, 
falsely,  wickedly,  wilfully  and  corruptly  did  commit  wilful  and  cor- 
rupt perjury,  to  the  great  displeasure  of  Almighty  God,  in  contempt 
of  our  lady  the  queen  and  her  laws,  to  the  evil  example,  &c.,  and 
against,  &c.     {Conclude  asin  book  1,  chap.  3). 

SubomaUon  of  perjury  in  a  prosecution  for  fomicaUon^  ^^*iP) 

That  C.  B.,  late  of  the  said  city,  yeoman,  being  a  wicked  and  evil 
disposed  person,  minding  and  intending  great  injury  to  one  J.  L.,  a 
good  and  valuable  citizen  of  the  said  commonwealth,  and  unjustly  to 
cause  and  procure  him  the  said  J.  L.  to  be  put  to  great  charge  and 
expense  of  his  moneys  and  to  give  security  for  the  maintenance  of  a 
child,  of  which  one  C.  S.,  spinster,  was,  on,  &c.,  pregnant,  and  which 
by  the  laws  of  this  commonwealth  was  likely  to  become  a  bastard, 
did  on  the  same  day  and  year  aforesaid,  at  the  city  aforesaid,  and 
within  the  jurisdiction  of  this  court,  unlawfully  and  wickedly  solicit, 
investigate  and  as  much  as  in  him  the  said  C.  B.  lay,  endeavour  to 
persuade  the-said  G.  S.  to  go  before  M.  H.,  Esq.,  then  and  there  being 
one  of  the  aldermen  of  the  City  of  Philadelphia,  and  then  and  there  to 
take  her  corporal  oath  and  swear  before  the  said  M.  H.,  Esq.,  (the 
said  M.  H.,  Esq.,  then  and  there  having  sufficient  and  competent  au- 
thority to  administer  the  said  oath  to  the  taid  C.  S.  in  that  behalf), 
among  other  things  in  substance  and  to  effect  following,  that  is  to  say, 
that  J.  L.,  a  seaman,  was  the  father  of  a  bastard  child,  of  which  she 
the  said  C.  was  then  pregnant.  And  the  said  G.  S.  did  accordingly 
and  in  pursuance  of  the  solicitation,  instigation  and  persuasion  of  the 
said  C.  B.,  then  and  there  go  before  the  said  M.  H„  Esq.,  then  and 
there  being  one  of  the  aldermen  of  the  said  City  of  Philadelphia,  and 
did  then  and  there  take  her  corporal  oath  and  swear  before  the  said 
M.  H.,  Esq.,  (he  the  said  M.  H.,Esq.,  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  C.  S.  in  that  behalf),  among  other  things  in  substance  and  to  the 
effect  following,  that  is  to  say,  that  she  the  said  C.  was  then  preg- 
nant with  child,  which  child  when  born  would  be  a  bastard,  and  like 
to  become  chargeable  to  the  public,  and  that  the  aforesaid  J.  L.,  a 
seaman,  was  the  father  of  the  said  child  (when  as  in  truth  and  iu 
fact,  he  the  said  C.  B.,  at  the  time  when  he  so  endeavoured  to  per- 
suade, solicit  and  instigate  the  said  C.  S.  to  make  oath  and  swear  as 

(ft)  This  indictment  was  fonod  and  sustained  in  PbiUdclphia  Quarter  Sessions,  in  1801. 
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aforesaid,  then  and  there  well  knew  that  be  the  said  J.  L.  would  be 
put  to  great  charge  and  expense  of  his  moneys  if  the  said  C.  would 
swear  as  aforesaid ;  and  whereas  in  truth  and  in  fact,  he  the  said  C. 
B.  at  the  said  time  when  he  so  endeavoured  to  persuade,  solicit  and 
instigate  the  said  C.  S.  to  make  oath  and  swear  as  aforesaid,  had  no 
reasonable  or  probable  cause  whatsoever  to  suspect  or  imagine  that 
the  said  J.  L.  was  the  father  of  such  child,  but  on  the  contrary  thereof 
the  said  C.  B.  was  then  and  there  informed  by  the  said  C.  S.  that  he 
the  said  C.  B.  was  the  father  of  such  child  of  which  she  the  said  C. 
was  so  pregnant  as  aforesaid ;  and  whereas  in  truth  and  in  fact,  she 
the  said  C.  never  told  or  informed  the  said  C.  B.  that  the  said  J.  L. 
was  the  father  of  such  child ;  and  whereas  in  truth  and  in  fact,  he  the 
said  C.  B.  so  wickedly  and  unlawfully  endeavoured  to  persuade,  solicit 
and  instigate  the  said  C.  S.  to  swear  as  aforesaid,  in  order  that  he  the 
said  C.  B.  might  be  exonerated,  freed  and  discharged  from  divers  ex- 
penses which  might  accrue  to  him,  as  being  the  father  of  such  child, 
after  the  same  should  be  born  of  the  body  of  her  the  said  C.  S.,  in 
contempt  of  the  laws  of  this  commonwealth,  to  the  evil  example,  &c., 
contrary,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Subornation  of  perjury,  on  a  trial  for  robbery,  where  the  prisoner  set 
up  an  alibL{c) 

That  at  the  Supreme  Judicial  Court  of  said  commonwealth,  holden 
at,  &c.,  on,  &c.,  before  the  justices  of  said  Supreme  Judicial  Court,  a 
certain  indictment  was  presented  and  returned  in  due  course  of  law 
by  the  grand  jury  for  the  said  county  against  one  A.  B.,  in  the  form 
following,  to  wit,  {here  insert  the  indictment) ;  and  that  afterwards 
such  proceedings  were  had,  as  that  the  said  A.  B.  was  duly  and 
legally  arrested  and  brought  into  said  court,  and  being  duly  and 
legally  arraigned  upon  said  indictment,  pleaded  to  the  same  that  he 
was  not  guilty  thereof;  upon  which  issue,  such  proceedings  were  had, 
that  afterwards,  to  wit,  at  the  said  Supreme  Judicial  Court,  so  held 
as  aforesaid,  a  trial  was  had  and  held  by  the  jury  aforesaid,  between 
the  said  commonwealth  and  the  said^  A.  B.  upon  the  said  indictment ; 
upon  which  said  trial,  evidence  was  given  on  behalf  of  said  common- 
wealth against  the  said  A.  B.,  that  the  felony  and  robbery,  in  the  said 
indictment  specified  and  charged,  was  committed  by  the  said  A.  B., 
on  at  .    And  the  jurors  aforesaid,  upon  their  oath  afore- 

said, do  further  present,  that  C.  D.,  late  of  being  a  person  of  an 

evil  and  wicked  mind  and  disposition,  and  devising  and  intending  as 
much  as  in  him  lay,  to  pervert  the  due  course  of  law  and  justice,  and 
to  cause  and  procure  the  said  A.  B.  to  be  entirely  acquitted  of  the 
said  felony  and  robbery  charged  on  him  by  the  said  indictment,  and 
to  escape  unpunished  for  the  same,  did,  before  the  said  trial,  to  wit, 
on  at  unlawfully  and  wickedly  solicit,  incite. and  en- 

deavour to  persuade  one  E.  F.  to  appear  as  a  witness  on  the  said 
trial  so  as  aforesaid  had,  for  and  on  behalf  of  the  said  A.  B.,  and  on 
the  said  trial,  falsely  to  depose,  say  and  give  evidence  upon  his  oath 

(0  S  Chit.  C.  P.  478,  479 ;  Davis'  Prec.  220. 

Digitized  by  LjOOQIC 


PERJURY.  823 

to  the  court  and  jury  aforesaid,  that  the  said  A.  B.,  {here  insert  the 
evidence  given  by  the  said  E.  F.j  to  prove  the  alibi) ;  whereas  in 
truth  and  in  fact,  the  said  E.  F.  did  not,  {here  negative  the  testimony 
given  by  the  said  E.  F.)\  and  whereas  in  truth  and  in  fact,  at  the 
time  when  the  said  C.  D.  did  so  solicit,  invite  and  endeavour  to  per- 
suade the  said  K  F.  to  give  such  evidence  upon  his  oath  as  aforesaid, 
he  the  said  C.  D.  well  knew  that  the  said  E.  F.  would  not  give  his 
evidence  according  to  the  truth,  and  that  the  same  evidence  so  to  be 
given,  was  false,  feigned  and  altogether  fictitious  \  to  the  evil  example, 
&c.,  against,  &c.,  and  contrary,  &c.   {Conclude  as  in  book  1,  chap,  3). 

Subornation  of  perjury  in  an  action  of  trespass.{d) 

That  heretofore,  to  wit,  at,  &c.,  a  certain  issue  was  joined  in  the 
court  of  our  lady  the  queen,  before  the  queen  herself  (the  said  court 
then  and  still  being  holden  at  Westminster,  in  the  County  of  Middle- 
sex), between  one  J.  L.  and  one  J.  W.  in  a  certain  plea  of  trespass 
and  assault,  in  which  the  said  J.  L.  was  plaintiff,  and  the  said  J.  W. 
defendant.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards  and  before  the  trial  of  the  said  issue 
as  hereinafter  mentioned,  and  whilst  the  same  was  depending,  to  wit, 
on,  &c.,  J.  S.,  late,  &c.,  not  having  the  fear  of  God  before  his  eyes, 
but,  &c.,  and  wickedly  contriving  and  intending  to  pervert  the  due 
course  of*  law  and  justice,  and  wickedly  and  maliciously  contriving 
and  intending  unjustly  to  aggrieve  the  said  J.  L.,  the  plaintiff  in  the 
said  issue,  and  to  deprive  him  of  the  benefit  of  his  suit  then  in  ques- 
tion, and  to  subject  him  to  the  payment  of  sundry  heavy  costs,  charges 
and  expenses,  then  and  there,  to  wit,  on,  &c.,  at,  &c.,  unlawfully,  cor- 
ruptly, wickedly  and  maliciously  did  solicit,  suborn,  instigate  and 
endeavour  to  persuade  one  J.  N.  to  be  and  appear  as  a  witness  at  the 
trial  of  the  said  issue,  for  and  on  behalf  of  the  said  J.  W.  the  defend- 
ant in  the  said  issue,  and  upon  the  said  trial  falsely  to  swear  and  give 
evidence  to  and  before  the  jurors  which  should  be  sworn  to  try  the 
issue  aforesaid,  certain  matters,  material  and  relevant  to  the  said 
issue,  and  to  the  matters  therein  and  thereby  put  in  issue,  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  (the  said  J.  W.  (mean- 
ing the  defendant  in  the  issue  aforesaid),  did,  on  a  certain  day  then 
past,  to  wit,  on  the  tenth  day  of  April,  in  the  year  aforesaid,  beat, 
wound  and  bruise  the  said  J.  L.,  (meaning  the  plaintiff  in  the  issue 
aforesaid),  and  did  knock  him  the  said  J.  L.  down,  and  with  a  large 
stick  did  then  and  there  beat,  wound  and  bruise  and  greatly  disfigure 
the  said  J.  L.  whilst  he  was  so  down). 

And  the  jurors  first  aforesaid  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  at  the  sittings  at  nisi  prius,  holden 
after  trinity  term  aforesaid  at  Westminster,  in  the  county  aforesaid, 
before  the  right  honourable  T.  L.  D.,  her  majesty's  chief  justice 
assigned  to  hold  pleas  in  the  court  of  our  said  lady  the  queen  before 
the  queen  herself,  to  wit,  on  the  day  and  year  aforesaid  at  Westminst- 
er aforesaid,  in  the  county  aforesaid,  the  issue  aforesaid  came  on  to 

(tf)  Arch.  C.  P.  5th  Am.  ed.  681. 
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be  tried,  and  was  then  and  there  tried  by  a  jury  of  the  country  hi  that 
behalf  duly  sworn  and  taken  between  the  parties  aforesaid,  upon 
which  said  trial  the  said  J.  N.  in  consequence  and  by  means,  encou- 
ragement and  effect  of  the  said  wicked  and  corrupt  subornation  and 
procurement  of  the  said  J.  S.,  did  then  and  there  appear  as  a  witness 
for  and  on  behalf  of  the  said  J.  W.,  the  defendant  in  the  plea  above 
mentioned,  and  was  then  and  there  duly  sworn  and  took  his  corporal 
oath  upon  the  holy  gospel  of  God,  before  the  said  T.  L,  D.,  her 
majesty'schief  justice  as  aforesaid,  that  the  evidence  which  he,  the 
said  J.  N.  should  give  to  the  court  there,  and  to  the  jury  so  sworn  as 
aforesaid,  touching  the  matter  then  in  question  between  the  said 
parties,  should  be  in  truth,  the  whole  truth  and  nothing  but  the  truth, 
(he  the  said  T.  L.  D.,  chief  justice  as  aforesaid,  then  and  there  having 
sufficient  and  competent  authority  to  administer  the  said  oath  to  the 
said  J.  N.  in  that  behalf),  and  that  at  and  upon  the  trial  of  the  said 
issue  so  joined  between  the  said  parties  as  aforesaid,  it  then  and  there 
became  and  was  a  material  question  whether  the  said  J.  W.  assaulted 
and  beat  the  said  J.  L.,  and  the  said  J.  N.  being  so  sworn  as  aforesaid, 
then  and  there  at  the  trial  of  the  said  issue,  upon  his  oath  aforesaid, 
falsely,  corruptly  and  wilfully,  before  the  said  jurors  so  sworn  and 
taken  between  the  said  parties  as  aforesaid  and  before  the  said  T.  L.  D., 
chief  justice  as  aforesaid,  did  depose  and  swear  (amongst  other  things), 
in  substance  and  to  the  effect  following,  that  is  to  say,  that  {here  set 
out  J.  N.^s  evidence^  in  substance  the  same  as  above  stated  where 
the  subornation  is  charged) ;  whereas  in  truth  and  in  fact,  the  said 
J.  W.  did  not,  &c.j  {so  proceeding  to  assign  the  perjury  as  in  the 
precedent  ante,  p.  278,  &c.) ;  and  whereas  in  truth  and  in  fact,  the  said 
J.  S.  at  the  time  he  so  solicited,  suborned,  instigated  and  endeavoured  to 
persuade  the  said  J.  N.  falsely  and  corruptly  to  swear  as  aforesaid, 
well  knowing  that,  &c.,  {pursuing  the  words  in  the  assignment  of 
perjury).  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  J.  S.,  on  the  said  third  day  of  July,  in  the  fourth 
year  of  the  reign  aforesaid,  at  the  parish  aforesaid  in  the  county  afore- 
said, did  unlawfully,  corruptly,  wickedly  and  maliciously  suborn, 
and  procure  the  said  J.  N.  to  commit  wilful  and  corrupt  perjury  in 
and  by  his  oath  aforesaid,  before  the  said  jurors  so  sworn  and  taken 
between  the  said  parties  as  aforesaid,  and  before  the  said  T.  L.  D., 
chief  justice  as  aforesaid  (the  said  T.  L.  D.  then  and  there  having 
sufficient  atid  competent  power  and  authority  to  administer  the  said 
oath  to  the  said  J.  N.),  to  the  great  displeasure  of  Almighty  God,  the 
evil  and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Corruptly  endeavouring  to  influence  a  witness  in  the  U.  S.  courts.{e) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  a  certain  J.  H.  Y.  was 
bound  in  recognizance  with  a  certain  J.  P.  V.  in  the  sum  of  four  thous- 
and dollars,  before  A.  D.  E.  T.,  an  alderman  and  justice  of  the  peace 

(f )  This  indictment  was  drawn  in  1839,  by  John  M.  Read,  Esq.,  then  District  Attornej 
in  Philadelphia,  but  was  never  tried. 
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for  the  County  of  Philadelphia,  conditioned  that  the  said  J.  H.  Y. 
should  personally  appear  at  the  next  Circuit  Court  of  the  United  States 
of  America,  for  the  Eastern  District  of  Pennsylvania,  to  be  holden  at 
Philadelphia  in  the  eastern  district  aforesaid,  on  the  eleventh  day  of 
October  in  the  year  aforesaid,  and  then  and  there  to  answer  for  one 
manslaughter  committed  by  the  said  J.  H.  Y.  upon  one  F.  upon  the 
high  seas.  And  the  grand  inquest  aforesaid  do  further  present,  that 
on  the  said  fourth  day  of  September  in  the  year  aforesaid,  at  the  district 
aforesaid,  and  before  the  said  A.  D.  K.  T.,  alderman  and  justice  of  the 
peace  as  aforesaid,  a  certain  T.  P.  was  then  and  there  bound  in  a  re- 
cognizance in  the  sum  of  two  hundred  dollars,  conditioned  that  he  the 
said  T.  P.  should  personally  appear  at  the  said  Circuit  Court  of  the 
United  States  for  the  district  aforesaid,  to  be  holden  as  aforesaid  on 
the  said  eleventh  day  of  October  in  the  year  aforesaid,  and  then 
and  there  give  evidence  on  behalf  of  the  United  States  of  America, 
agauist  the  said  J.  H.  Y.,  for  the  said  manslaughter  by  him  the  said 
J.  H.  Y.  committed  upon  the  said  F.  upon  the  high  seas  as  aforesaid. 
And  the  grand  inquest  aforesaid  do  further  present,  that  afterwards, 
to  wit,  on,  &C.,  at,  &c.,  one  J.  P.  V.,  late  of  the  district  aforesaid,  yeo- 
man, did  then  and  there  corruptly  endeavour  to  influence  the  said  T. 
P.,  then  and  there  being  a  witness  as  aforesaid  in  the  said  Circuit 
Court  of  the  United  States  of  America  for  the  eastern  district  aforesaid, 
in  the  discharge  of  his  duties  as  a  witness  as  aforesaid,  contrary,  Slc, 
and  against,  &c.    {Conclude  as  in  boak  1,  chap.  3). 

Endeawwri-ng  to  entice  a  witness  to  withdraw  himself  from  t/ie  frosecu^ 
iion  ofafelan.{f) 

That  whereas,  a  certain  S.  S.  and  J.  M'K.,  late,  &c.,  on,  &c.,  at,  &c., 
were  arrested  and  brought  before  W.  C,  Esq.,  then  one  of  the  justices 
of  this  commonwealth,  the  peace  in  the  said  county  to  keep  assigned, 
the  said  S.  S.  and  J.  M'E.  being  charged  upon  the  oath  of  6.  F.  with 
a  certain  felony  and  robbery  by  them  committed;  whereupon  the  same 
justice  made  his  warrant  in  writing  under  his  hand  and  seal,  in  due 
form  of  law  directed  to  the  keeper  of  the  gaol  of  the  said  county,  com- 
manding him  to  receive  said  S.  and  J.  into  the  said  gaol,  and  them 
safely  to  keep  until  discharged  by  due  course  of  law ,  by  virtue  of 
which  said  warrant  the  said  S.  and  J.  were  committed  to  the  gaol  of 
the  said  county  and  into  the  custody  of  the  keeper  thereof;  and  the 
jurors  aforesaid  upon  their  oaths  and  affirmations  aforesaid,  do  further 
present,  that  A.  W.  and  M.  R.,  both  late  of  the  county  aforesaid,  yeo- 
men, not  being  ignorant  of  the  premises,  but  well  knowing  the  same, 
and  contriving  and  intending  the  due  course  and  execution  of  justice 
to  obstruct  and  prevent,  on  the  twentieth  day  of  October  in  the  year 
aforesaid  and  at  the  county  aforesaid,  unlawfully,  corruptly  and 
wickedly  did  entice,  solicit  and  endeavour  to  persuade  the  said 
G.  F.  to  abandon  and  withdraw  himself  from  the  further  accusa- 
tion  and  prosecution  of  the  said  S.  S.  and  J.  M'E.,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 


(/)  Drawn  by  Mr.  Bradford  in  1780. 
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Persuading  a  witness  n<A  to  give  evidence  against  a  person  charged 
with  an  offence  before  the  grand  jury.{jg) 

That  heretofore,  to  wit,  on,  &c.,  A.  B.,  of,  &c.,  {here  state  the  au- 
thority of  the  government  by  which  the  attendance  of  the  witness 
was  compelled^  whether  a  summons  or  a  recognizance).  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  at 
the  time  of  taking  said  recognizance,  (or  the  service  of  said  summonSy 
as  the  case  may  be),  and  from  then  until  and  upon  the  said 
day  of  therein  mentioned,  the  evidence  of  the  said  A.  B.  was 

material  and  necessary  to  have  been  given  in  before  the  said  grand 
jury,  on  the  subject  matter  then  to  be  heard  and  considered  by  them; 
which  said  grand  jury  were  then  and  there  duly  and  legally  convened 
on  that  behalf,  and  were  legally  authorized  and  had  competent  au- 
thority to  consider  and  decide  upon  the  subject  matter  then  and  there 
by  them  to  be  heard ;  and  that  the  said  term  of  said  court,  (here  des- 
cribe the  court),  a  bill  of  indictment  was  prepared  against  the  said 
A.  B.  for  the  offence  aforesaid.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  C.  D.,  of,  &c.,  contriving  and 
intending  the  due  course  of  justice  to  obstruct  and  impede,  on 
at  unlawfully  and  unjustly  dissuaded,  hindered  and  prevented 

the  said  A.  B.  from  appearing  before  the  justices  of  said  court,  and 
before  the  said  grand  jury,  to  give  evidence  l^efore  the  said  grand  jury 
on  the  bill  of  indictment  preferred  as  aforesaid  against  the  said 
and  that  in  consequence  thereof  the  said  A.  B.  did  not  appear  and 
give  evidence  according  to  his  duty  in  that  respect,  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Inducing  a  witness  to  withheld  his  evidence  as  to  the  execution  of  a  deed 
of  trust,  in  Virginia*{h) 

That  J.  F.,  inn-keeper,  late,  &c.,  on,  &c.,  at,  &c.,  did  offer  a  con- 
tempt to  the  Supreme  Court  of  Law,  held  in  and  for  Wythe  County, 
in  this,  that  he  the  said  J.  F.  did  use  means  to  prevent,  and  did  then 
and  there  prevent  one  S.  W.  from  attending  as  a  witness  to  give  evi- 
dence to  prove  the  execution  of  a  deed  of  trust,  which  deed  of  trust 
was  executed  by  the  said  J.  F.  to  J.  D.,  after  he  the  said  S.  W,  had 
been  duly  summoned  to  attend  said  court  as  a  witness  to  prove  said  deed 
of  trust,  on  the  fourth  day  of  October  term,  one  thousand  eight  hun- 
dred and  twelve,  by  virtue  of  a  summons  issued  by  the  clerk  of  said 
court,  who  was  duly  authorized  to  issue  said  summons,  which  act 

{ft)  Davis*  Prec.  219.  "This,"  Bays  Mr.  Dbvib,  "is  an  offence  at  common  law,  for 
whicii  see  Hawk.  b.  1,€.  21^  s.  15.  The  mere  attempt  to  stifle  evidence,  though  it  docs 
not  succeed,  is  criminal ;  6  East  464 ;  2  East  5,  21,  22 ;  2  Str.  904 ;  2  Leach  925. 

(A)  Com.  V.  Fecley,'2  Va.  Cases  1.  On  the  usage  joined  on  this  information,  the  jury 
Ibund  the  defendant  guiltj,  and  assessed  his  fine  at  twenty  dollars. 

The  defendant  moved  the  court  to  arrest  the  judgment,  for  the  following  reasons:  1. 
because  tlie  offence  is  not  specified  with  sufficient  certainty ;  2.  because  there  is  no  crimi- 
nal offence  stated,  the  subpoena  stated  in  the  information  not  being  legal  process.  The 
questions  arising  on  this  motion  were  adjourned  to  the  General  Court 

The  decision  of  this  court  was  as  follows:  ** Ordered^  I'hat  it  be  certified,  dec,  that  the 
offence  is  stated  in  the  information  with  sufficient  certainty;  that  it  is  a  criminal  offence, 
for  which  an  information  will  lie;  and  that  there  exists  on  tlie  face  of  the  record  no  cauee 
for  arresting  the  judgment*' 


Digitized  by  VjOOQIC 


PERJURY.  327 

of  the  said  J.  F.  is  contrary  to  the  laws  and  usages  of  this  confimon- 
wealth,  and  against,  &c.     [Conclude  as  in  book  1,  chap.  3). 

Endeatxmring  to  suborn  a  person  to  give  evidence  on  the  trial  of  an  ac- 
tion of  trespass  J  issued  in  the  Supreme  Judicial  Court  of  Mass.{i) 

That  at  the  Supreme  Judicial  Court,  begun  and  holden  at  B.,  with- 
in and  for  the  County  of  S.,  on  the  Tuesday  of  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  two,  before  I.  P., 
Esq.,  then  the  chief  justice  of  the  said  court,  a  certain  issue  duly 
joined  in  the  said  court  between  one  C.  D.  and  one  E.  F.,  in  a  certain 
plea  of  trespass,  wherein  it  was  alleged,  in  substance,  that  the  said 
E.  F.  had,  with  force  and  arms,  assaulted,  beat,  bruised,  wounded 
and  ilUtreated  the  said  C.  D»,  in  which  the  said  C.  D.  was  plaintiff, 
and  the  said  E.  F.  was  defendant,  came  on  to  be  tried  in  due  form  of 
law,  and  was  then  and  there  tried  by  a  certain  jury  of  the  country  in 
that  behalf  duly  summoned,  taken,  empanneled  and  sworn  between 
the  parties  aforesaid ;  and  that  before  the  trial  of  the  said  issue,  and 
during  the  time  the  same  was  pending,  to  wit,  on  the  day  of 
at  B.  aforesaid,  in  the  county  aforesaid,  G.  H.  of  in  the 
county  aforesaid,  grocer,  wickedly  contriving  and  intending,  as  much 
as  in  him  lay,  to  prevent  justice  and  pervert  the  due  course  of  law, 
and  intending  unjustly  to  aggrieve  the  said  E.  F^,  the  defendant 
above  named,  and  wickedly  to  cause  and  procure  the  said  E.  F.  to 
be  found  guilty  of  the  premises  alleged  against  him  in  the  said  issue, 
and  thereby  to  subject  him  to  the  payment  of  large  sums  of  money 
for  the  payment  of  damages  and  costs  to  be  recovered  against  him  in 
the  suit  aforesaid,  then  and  there,  on  the  same  day  and  year  last 
aforesaid,  at  B.  aforesaid,  in  the  said  County  of  S.,  did  unlawfully  atul 
wickedly  solicit,  instigate,  and,  as  much  as  in  him  lay,  wilfully  and 
corruptly  endeavour  to  persuade  and  procure  one  I.  J.  to  be  and  ap- 
pear as  a  witness  on  the  part  and  behalf  of  the  said  C.  D.,  the  plain- 
tiff aforesaid,  at  the  trial  of  said  issue  so  as  aforesaid  joined,  and, 
upon  the  same  trial,  to  commit  wilful  and  corrupt  perjury,  by  falsely 
swearing  and  giving  in  evidence  to  and  before  the  jurors  of  the  jury 
aforesaid,  so  sworn  between  the  parties  aforesaid  to  try  the  said  issue, 
in  substance  and  to  the  effect  following,  that  is  to  say,  {here  insert 
the  evidence  which  the  party  was  instigated  to  givcj  with  proper 
innuendoes  if  necessary) ;  whereas  in  truth  and  in  fact,  (here  assign 
the  perjury  intended  to  be  committed^  by  negativing  the  false  evi- 
dence  intended  to  be  given),  in  manifest  subversion  of  justice,  against, 
&c.,  and  contrary,  &c.     (Conclude  as  in  book  1,  chap,  3). 

Soliciting  a  woman  to  commit  perjury^  by  swearing  a  child  to  an  inno- 
cent person,  the  attempt  being  unsuccessfuL(j) 

That  A.  B.,  late  of,  &c.,  being  a  wicked  and  evil  disposed  person, 

(i)  Thif  precedent,  fays  Mr.  Davis,  is  drawn  on  the  statute  of  Massachusetts  of  1813, 
c  143,  but  it  concludes  also  at  common  law;  Free.  368.  See  also  2  Chit  482,  whicii 
cites  the  above  precedent  from  Cro.  C.  C.  587,  6th  ed. 

ij)  To  solicit  or  attempt  to  persuade  a  witness  to  swear  falsely,  though  such  solicitation 
be  ineffectual,  is  a  misdemeanor  at  common  law;  R.  v,  Eklwards,  cited  in  Schofield^s 
CHse  Cald.  400 ;  Dickinson's  Q.  S.  6th  ed.  450.  For  a  successful  attempt  to  commit  tiie 
same  offence,  see  ante,  p.  321. 
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and  biindiug  and  intending  great  injury  to  one  C.  D.,  of,  &c.,  a  good 
and  valuable  subject  of  our  said  lady  the  queen,  and  unjustly  to  cause 
and  procure  him  to  be  put  to  great  charges  and  expense  of  his 
moneys,  and  to  give  security  for  the  maintenance  of  a  child,  of  which 
one  E.  F.,  spinster,  was,  on,  &c.,  pregnant,  and  which  by  the  laws  of 
this  realm  was  likely  to  become  a  bastard,  did  on  the  same,  &c.,  afore- 
said, at,  &c,  aforesaid,  unlawfully  and  wickedly  solicit,  instigate,  per- 
suade and  procure  the  said  E.  F.  to  go  before  one  of  the  justices  of 
our  said  lady  tlie  queen,  assigned,  &c.,  and  that  she  the  said  E.  F., 
in  consequence  of  such  solicitation,  instigation,  persuasion  and  pro- 
curement, did  go  in  her  own  proper  person  before  G.  H.,  one  of  the 
justices  of  our  said  lady  the  queen,  assigned,  &c.,  and  then  and  there 
did,  &c.  {stale  the  JiKation) ;  whereas  in  truth  and  in  fact,  he  the 
said  A.  B.,  at  the  time  when  he  so  endeavoured  to  persuade,  solicit 
and  instigate  the  said  E.  F.  to  make  oath  and  swear  as  aforesaid, 
then  and  there  well  knew  that  the  said  C.  D.  would  be  put  to  great 
charges  and  expense  of  his  moneys,  if  she  the  said  E.  F.  would  swear 
as  aforesaid ;  and  whereas  in  fact  and  in  truth,  he  the  said  A.  B.,  at 
the  said  time  when  he  so  endeavoured  to  persuade,  solicit  and  insti- 
gate the  said  E.  F.  to  make  oath  and  swear  as  aforesaid,  had  no 
reasonable  or  probable  cause  whatsoever  to  suspect  or  imagine  that 
the  said  C.  D.  was  the  father  of  such  child,  of  which  she  the  said  E. 
F.  was  so  pregnant  as  aforesaid ;  and  whereas  in  truth  and  in  fact, 
she  the  said  E.  F.  never  told  or  informed  him  the  said  A.  B.,  that  the 
said  C.  D.  was  father  of  such  child ;  and  whereas  in  truth  and  in  fact, 
he  the  said  A.  B.  so  wickedly  and  unlawfully  endeavoured  to  per- 
suade, solicit  and  instigate  the  said  E.  F.  to  swear  as  aforesaid,  in 
order  that  he  the  said  A.  B.  might  be  exonerated,  freed  and  dis- 
charged from  divers  expenses  which  might  accrue  to  him  as  being 
the  fether  of  such  child,  after  the  same  should  be  born  of  the  body  of 
her  the  said  E.  F.,  against,  &c.     {Conclude  as  in  book  1,  chap.  S). 

Soh'citwg  a  miness  to  disobey  a  subpcsna  to  give  evidence  before  the 
grand  jury,{k) 

That  on,  &c.,  a  certain  writ  of  our  said  lady  the  queen,  called  a 
subpcena  ad  testificandum,  had  been  and  was  duly  issued  and  tested 
by  and  in  the  name  of  P.  Q.,  of,  &c.,  at,  &c.,  the  same  day  and  year 
aforesaid,  the  said  P.  Q.  then  and  there  being  custos  rotulorum  in 
and  for  the  said  county,  which  said  writ  was  directed  to  B.  R  and 
D.  D.,  by  which  said  writ  our  said  lady  the  queen  commanded,  die, 
{recite  the  writ).  And  the  jurors,  &c.,  that  a  copy  of  the  said  writ 
was,  on,  &c.,  at,  &c.,  duly  served  on  the  said  H.  H.,  who  then  and 
there  had  notice  to  appear  and  give  evidence  according  to  the  exi- 
gency of  such  writ,  and  that  the  evidtence  of  the  said  H.  H,,  at  the 
time,  of  issuing  the  said  writ,  and  from  thence  until  and  upon  the  said, 
&c.,  therein  mentioned,  was  material  and  necessary  to  have  been 

(Jc)  This  is  an  o£fence  indictable  at  common  law;  Hawk.  b.  1,  c.  31.  The  mere  attempt 
to  stifle  evidence  is  criminal,  though  the  persuasion  should  not  succeed,  on  the  ^neral 
principle  that  an  incitement  to  commit  any  crime  is  itself  criminal;  R.  e.  Phillips,  6  £k»t 
R.  464;  Dickinson's  Q.  S.  6th  ed.  451. 
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given  before  the  said  grand  jury  on  the  said  bill  of  indictment,  so  to  be 
Jjreferred  against  the  said  A.  B.  as  aforesaid,  and  that  at  the  Sessions 
of  the  Peace  holden  at,  &c.,  in  and  for  the  said  county  on,  &c,,  afore- 
said, such  bill  of  indictment  was  preferred  against  the  said  A.  B.,  to 
and  before  a  certain  grand  jury  then  and  there  duly  assembled  in 
that  behalt  And  the  jurors,  &c.,  that  A.  B.,  late  of,  &c.,  being  an 
evil  disposed  person,  and  contriving  and  intending  to  obstruct  and 
impede  the  due  course  of  justice,  on,  &c.,  at,  &c.,  unlawfully  and  un- 
justly  solicited,  peirsuaded  and  prevailed  upon  the  said  H.  H.  to 
absent  himself  from  the  said  Sessions  of  the  Peace,  holden  as  afore- 
said, and  not  to  appear  there  before  the  justices  then  and  there  as- 
sembled, to  testify  the  truth  and  give  evidence  before  the  said  grand 
jury  on  the  said  bill  of  indictment  so  preferred  against  the  said  A.  B.  as 
aforesaid  (and  the  said  H.  H.,  in  consequence  of  such  solicitation  and 
persuasion,  did  not  so  appear  and  give  evidence  according  to  the 
exigency  of  said  writ),  to  the  great^bstruction,  hinderance  and  delay 
of  public  justice,  in  contempt,  <Slc.,  to  the  evil,  &c.,  and  against,  <Slc. 
(Conclude  as  in  book  1,  chap,  3). 

Second  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  on  the  said,  &c.,  a  certain  other  writ  of  our  said  lady  the 
queen  had  duly  issued,  directed  to  the  said  B.  B.  and  D.  D.,  by  which 
said  last  mentioned  writ,  our  said  lady  the  queen  commanded  the 
said  B.  B.  and  D.  D.,  that,  &c.,  {recUe  the  writ).  And  the  jurors,  &c, 
that  the  evidence  of  the  said  H.  H.,  at  the  time  of  issuing  the  said 
last  mentioned  writ,  and  from  thence  imtil  and  upon  the  said,  &c., 
therein  mentioned,  was  material  and  necessary  to  have  been  given 
before  the  said  grand  jury  in  the  said  bill  of  indictment  so  to  be  pre- 
ferred against  the  said  A.  B.  as  aforesaid.  And  the  jurors,  &c.,  that 
the  said  A.  B.  being  an  evil  disposed  person,  &c.,  {same  as  first  county 
saying,  "  endeavoured  to  dissuade,"  &c.,  and  omitting  the  allega- 
tions that  the  solicitation  was  succes^ul). 


£8* 
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CHAPTER  II. 

CONSFIRACT.(a) 

First  count.     Unexecuted  conspiracy. 

That  A.  B.,  late  of,  &c.,  yeoman,  and  C.  D.,  late  of,  <Slc.,  yeoman,(i) 
being  persons  of  evil  minds  and  dispositions,  together  with  divers 
other  evil  disposed  persons,  whose  names  are  to  this  inquest  as  yet 
unknown,  {see  note  6),  wickedly  devising  and  intending  to  {setting 
out  the  intentV{c)  on,  &c.,  at  the  county  aforesaid,(£^)  and  within  the 
jurisdiction  or  the  said  court,  fraudulently,  maliciously  and  unlaw- 
fully did  conspire,  combine,  coq^derate  and  agree  together,(e)  be- 
tween and  amongst  themselves,  by(/)  {setting  forth  the  means)y 
unlawfully  to(^)  {setting  forth  the  party  to  be  injured^  or  the  object 
to  be  attained)^  against,  &c.     Conclude  as  in  book  1,  chap.  3). 

Second  count     Conspiracy  with  oveit  act 

That  the  said  defenaanls,  being  such  persons  as  aforesaid,  and  de- 
vising and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c., 
fraudulently,  maliciously  and  unlawfully  did  conspire,  combine,  con- 
federate and  agree  together,  between  and  amongst  themselves,  &c., 
{as  in  first  county  and  proceed  to  state  overt  act^  as  folloivs):  And 
the  inquest,  &c.,  on  their  oath  aforesaid,  do  further  present,  that 
the  said  defendants,  together  with  the  said  evil  disposed  persons,  in 
execution  of  the  said  last  mentioned  premises,  and  in  pursuance  of 
the  said  conspiracy,  combination  and  agreement,  between  and 
amongst  them  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  did(A) 
{setting  forth  overt  act),  against,  &c.  {Conclude  as  in  book  I ,  chap.  3). 

(a)  Before  proceeding  to  examine  the  requisites  of  an  indictment  for  eonsptracj,  there 
are  one  or  two  features  of  the  offence  generally  which  it  is  worth  while  to  consider.  ^*The 
offence  of  conspiracy,**  says  Mr.  Sergeant  Talfourd,  **  is  more  difficult  to  be  ascertained 
precisely  than  any  other  for  which  an  indictment  lies ;  and  is  indeed  rather  to  be  con- 
sidered as  goferned  by  positive  decisions  than  by  any  consistent  and  intelligible  principles 
of  law.  It  consists,  according  to  all  the  authorities,  not  in  the  accomplishment  of  any 
unlawful  or  injurious  purpose,  nor  in  any  one  act  moving  towards  that  purpose ;  but  in 
the  actual  concert  and  agreement  of  two  or  more  persons  to  effect  something,  which  being 
to  emicerted  or  mgreed^  the  law  regards  as  the  object  of  on  indictable  conspiracy.  When 
parties  have  once  agreed  to  cheat  a  particular  person  of  his  money,  though  they  may  not 
then  have  fixed  on  any  means  for  that  purpose,  the  offenee  of  conspiracy  is  complete; 
per  Bayley  J.,  R.  «.  GiU  et  c/^  9  B.  &  Ah  ^5 ;  see  however,  p.  348,  n.  (k) ;  as  to  R.  «.  Gill, 
see  Reg.  e.  King,  13  L.  J.  (M.  C.)  119  (E.  1844) ;  R.  o.  Blake  and  Tye,  t6.  131  (T.  1844). 
There  are  two  classes  of  cases  in  which  the  criminality  of  such  agreement  is  perfectly 
intelligible  and  obvious;  first,  where  the  object  proposed  would,  if  accomplished,  be  a  cri- 
minal offence  in  all  parties  acting  in  it — ^to  which  class  the  power  of  sessions  in  many 
cases  yet  extends;  and  second,  where  though  the  ultimate  object  may  be  lawful,  the  means 
by  which  the  parties  conspirators  propose  to  effect  their  purpose,  necessarily  involve  in 
them  an  indictable  offence.  ^  An  indictment' for  conspiracy  ought  to  show,  either  that  it 
was  for  an  unlawful  purpose,  or  to  effect  a  lawful  purpose  by  an  unlawful  means  ;**  per 
Ld.  Denman,  R.  «.  Seward,  1  A.  &  £.  711 ;  3  N.  &  M.  557;  but  he  is  reported  to  hav« 
since  said,  that  "  this  antithesis  is  not  very  correct ;"  Reg.  v.  Peck,  9  A.  &  E.  ^0 ;  I  Per. 
&  Dav.  508.  However,  where  the  indictment  was  for  conspiring  to  indict  and  prosecute 
G.  for  a  crime  liable  to  capital  punishment,  and  then  stated,  that  **  according  to  the  con. 
spiraoy**  the  dofendaots  did  afterwards  falsely  indict  him^  it  was  held  unnecessary  to  laj 
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a  coa.<apiracy  to  indict  falsolj,  as  the  conspiracy  was  completely  formed  and  actually  carried 
into  execution ;  R.  v.  Spragge  and  utliers,  2  Burr.  999 ;  cited  by  Ld.  DenmaUi  3  N.  &  M. 
563 ;  I  A.  &  E.  714.  Of  the  first  kind  are  conspiring  to  commit  a  felony,  or  conspiring 
to  obtain  money  under  false  pretences,  6lc.  ;  where  the  object,  if  carried  into  effect,  would 
be  a  substantive  oflfence,  and  where,  therefore,  concert  is  indictable  as  an  act  in  itself  tend- 
ing- to  produce  iL  Of  thb  second  kind  is  a  conspiracy  to  support  a  cause,  in  itself  just,  by 
false  testimony ;  and  the  same  principle  would  apply  here ;  for,  whether  the  concerted 
offence  be  the  end  or  the  means,  it  is  equally  an  offence  whicii,  if  consummated,  would 
sabject  the  offenders  to  the  visitation  of  criminal  justice,  fiut  it  is  not  easy  to  understand 
on  what  principle  conspiracies  have  been  holden  indictable,  where  neither  the  end  nor  the 
means  are  in  themselves  regarded  by  the  law  as  criminal,  however  reprehensible  in  point 
of  morals.  Mere  concert  w  not  in  itself  a  crime,  for  associations  to  prosecute  felons,  and 
even  to  put  laws  in  force  against  political  offenders,  have  been  holden  legal ;  R.  n.  Murray 
and  others,  tried  before  Abbott  C.  J.,  at  Guildhall,  1823.  If,  then,  there  be  no  indict- 
able  offence  in  the  object,  no  indictable  offence  in  the  means,  and  no  indictable  offence  in 
the  concert,  in  what  part  of  the  conduct  of  the  conspirators  is  the  offence  to  be  found? 
Can  several  circumstances,  each  perfectly  lawful,  make  up  an  unlawful  act?  And  yet 
•ach  is  the  general  language  held  on  this  subject,  that  at  one  time  the  immorality  of  the 
object  is  relied  on;  at  another  the  evidence  of  the  means;  while  at  all  times  the  concert  is 
stated  to  be  the  essence  of  the  charge;  and  yet  that  concert,  independent  of  an  illegal  ob- 
ject or  illegal  means,  is  admitteii  to  be  blameless. 

The  utmost  limit  of  the  modern  doctrine  of  conspiracy  seems  to  be  reached  in  the  deei. 
sions  respecting  concerted  disapprobation  of  a  performer  or  a  piece  at  the  theatre.  The 
case  of  Mocklin  is  Well  known,  on  whose  prosecution  several  persons  were  committed  for 
hissing  him  on  his  appearance  in  one  of  Garrick*s  favourite  characters;  and  in  accordance 
with  Uiis  precedent.  Sir  James  Mansfield  is  said  to  have  expressed  himself  in  the  case  of 
Clifford  V.  Brandon,  2  Campb.  369,  in  the  following  terms :  ^The  audience  have  certainly 
a  right  to  express  by  applause  or  hisses  the  sensations  of  the  moment ;  and  nobody  has 
ever  hindered  or  would  ever  question  the  exercise  of  that  right  fiut  if  any  body  of'^^men 
were  to  go  to  the  theatre  with  the  settled  intention  of  hissing  an  actor  or  damning  a  piece, 
there  can  be  no  doubt  such  a  deliberate  and  preconcerted  scheme  would  amount  to  a  con- 
spiracy, and  that  the  persons  concerned  in  it  might  be  brought  to  punishment.**  In  this 
case  the  act  is  lawful;  the  means  are  lawful;  the  motive  may  be  even  laudaUe,  as  if  a  no- 
toriously  immoral  piece  were  announced,  and  the  parties  determined  to  oppose  it ;  and  yet 
the  concert  alone  makes  the  crime.  It  is  extremely  difficult  to  understand  this,  unless 
<x>ncert  be  a  crime;  and  still  more  difficult  to  reconcile  it,  or  many  other  of  the  cases,  to 
the  decision  of  the  King*s  Bench  in  181 1,  R.  d.  Turner  and  others,  13  East  22S,  cited  by 
Taunton  J.,  in  R.  v.  Seward  et  a/.,  1  A.  &  E.  711,  to  show  that  it  is  not  the  combining  to  do 
any  wrongfiil  act  which  constitutes  a  conspiracy ;  where  it  was  holden  that  an  indictment 
would  not  lie  for  a  conspiracy  to  enter  a  preserve  for  hares,  the  property  of  another,  for 
the  purpose  of  ensnaring  them  in  the  night  time,  and  with  offensive  weapons,  Ld.  Ellen- 
borough  observing,  *'  1  should  be  sorry  to  have  it  doubted,  whether  persons  agreeing  to  go 
and  sport  upon  another's  ground,  in  other  words,  to  commit  a  civil  trespass,  should  be 
tliereby  in  peril  of  an  indictment  for  an  offence  which  would  subject  them  to  infamous 
punishment**  Here  the  object  was  as  much  illegal  as  any  object  can  be  which  is  not  in 
itself  indicteble,  and  the  act  concerted,  that  of  going  armed  at  ni^ht  to  destroy  game,  so 
dangerous  to  the  public,  that  it  has  since  been  made  punishable  with  transportetion ;  and 
yet  this,  according  to  the  doctrine  laid  down,  was  not  the  subject  of  an  indicteble  conspi- 
racy, because  it  was  only  a  eivil  trespass.  On  the  principle  of  this  decision,  it  is  difficult 
to  nnderstend  how  many  of  the  cases  of  conspiracy  can  be  sustained,  as  that  of  conspiracy 
to  seduce  a  young  lady ;  for  the  object  in  itself^  however  immoral,  would  be  only  the  sub- 
ject  of  an  action  on  the  case  at  the  suit  of  the  father ;  R.  o.  Ld.  Grey  and  others,  3  St  Tr. 
519 ;  1  East  P.  C.  460.  And  yet  this  has  been  holden  indicteble,  although  no  artifice  was 
employed,  and  the  lady  was  a  willing  participator  in  the  elopement  planned  by  the  defbnd- 
ante ;  i&. ;  see  also  R.  v.  Delaval  and  others,  3  Burr.  R.  1434. 

**The  great  difficulty,*'  say  the  commissioners  for  revising  the  stetutes  of  New  York, 
**  in  enlarging  the  definition  of  this  offence,  consiste  in  the  inevitable  result  of  depriving 
the  courts  of  equity  of  the  most  effectual  means  of^  detecting  fraud,  by  compelling  a  dis- 
covery under  oath.  It  is  a  sound  principle  of  our  institutions,  that  no  man  shall  be  com- 
pelled to  accuse  himself  of  any  crime,  which  ou|^bt  not  to  be  violated  in  anv  case.  Yet 
such  must  be  the  result,  or  the  ordinary  jurisdiction  of  courts  of  equity  must  be  destroyed, 
by  declaring  any  private  fraud,  when  committed  by  two,  or  any  concert  to  commit  it,  cri- 
minal.**  This  view,  it  is  true,  is  contested  by  Stebbins,  senator,  in  Lambert  o.  The  People, 
9  <*ow.  GG9.  **■  fiut  the  court  is  not  thereby  ousted  of  its  jurisdiction.  Because  a  defendant 
is  not  bound  to  answer  certain  facts,  the  plaintiff  is  not  precluded  from  proving  those  facts 
by  witnesses,  nor  is  the  court  preclnded  from  administering  the  proper  relief  when  the 
4/eiM  are  sbown.    The  settled  law  of  that  court  hw  always  been^  that  a  demurrer  to  the 
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discovery  soagrht,  is  no  bar  to  that  part  of  the  bill  which  prays  relief;  3  Johns.  Cb.  R. 
41 1 ;  5  ib.  lti€.  The  amoant  of  the  objection  then  is  tliis:  if  conspiracies  U>  commit  private 
frauds  are  criminal,  a  defendant  in  equity  is  not  bound  to  confess  such  crime.  The  plain, 
titf  must  prove  his  case  by  other  means  than  the  defendant's  confession,  and  then  the  court 
stands  leady  to  relieve  him.  Surely  there  is  no  great  hardship  in  this.  It  is  simply  put- 
ting tlie  plaintiff  upon  proof  of  his  cause  in  that  court,  in  the  same  manner  as  he  is  bound 
to  prove  it  in  every  other  court" 

(6)  A  conspiracy  must  be  by  two  persons  at  least;  one  cannot  be  convicted  of  it,  unlen 
he  has  been  indicted  for  consphring  with  persons  to  the  jurors  unknown ;  1  Hawk.  c.  T2 ; 
Turpin  e.  State,  4  Blackf.  72;  People  v.  Howell,  4  Johns.  296 ;  SUte  o.  Allison,  3  Yerg. 
428;  R.  «.  Kinnersley,  1  Stra.  193;  1  Ld.  Raym.  484;  R.  v.  Ludbury,  12  Mod.  2G2;  13 
East  412;  2  Salk.  593.  So  in  an  indictment  for  conspiracy  against  two,  the  acquittal  of 
one  is  the  acquittal  of  the  other ;  State  o.  Tom,  2  Dev.  569.  But  where  three  pertons 
were  engaged  in  a  conspiracy,  and  one  was  acquitted  and  the  other  died  before  trial,  it 
was  held  that  the  third  could  nevertheless  be  tried  and  convicted ;  R.  v.  Nichols,  2  Str. 
1227;  R.  V.  Kennedy,  1  Str.  193;  People  o.  01cott,2  Johns.  Ca.  301.  A  man  and  his  wife, 
being  in  law  but  one  person,  cannot  be  convicted  of  the  same  conspiracy,  unless  other  par- 
ties are  charged ;  but  where  the  defendant  is  charged  with  conspiracy  with  persons  un. 
known,  it  is  good,  notwitlistanding  the  names  of  the  persons  unknown  must  necessarily 
have  transpired  to  the  grand  jury ;  People  v.  Mather,  4  Wend.  231.  Where  an  indictment 
charged  a  man  and  his  wife  with  conspiring  with  a  person  unknown,  to  extort  hush  money, 
^c,  it  was  held  that  A.,  though  alleged  by  the  prosecution  to  be  the  person  unknown, 
covered  by  the  indictment,  was  admissible  as  a  witness  for  the  defence,  he  not  appearing 
to  be  a  party  on  tlie  record;  Com.  e.  >yood,  7  Law  Rep.  58.  The  jury  may  find  ail  or 
some  of  the  defendants  guilty  of  conspiring  to  effect  one  or  more  of  the  objects  specified 
upon  a  count  charging  one  conspiracy,  and  one  only,  against  ail  the  defendants  therein 
named,  to  effect  several  illegal  objects;  O'Connell  v.  Reg.,  11  CI.  &  Fin.  155;  9  Jur.  25. 

It  is  not  necessary  that  the  same  co-conspirators  should  bo  continued  through  all  the 
counts.    If  the  proof  should  make  the  change  prudent,  the  names  may  be  varied. 

(c)  Where  the  intent  is  susceptible  of  proo^  it  is  prudent  specially  to  aver  IL 

{d)  The  venue  may  be  laid  in  the  county  in  which  an  act  was  done  by  any  of  tlie  con- 
spirators,  in  furtherance  of  their  common  design ;  R.  o.  Brisac,  4  East  1^4. 

(e)  It  is  questionable,  whether  an  allegation  that  the  defendants  conspired  together  for 
the  purpose  of  doing  an  act,  is  equivalent  to  an  allegation  that  they  conspired  to  do  it;  see 
R. «.  Seward,  3  N.  &  M.  557;  1  A.  &  E.  706,  S.  C. 

(/)  Conspiracies  in  reference  to  this  part  of  the  indictment,  may  be  classed  under  the 
following  heads : 

I.  Conspiracies  to  commit  an  indictable  offence. 

1st  Conspiracies  to  commit  felonies. 

2d.  Conspiracies  to  commit  misdemeanors,  under  which  division  will  be  treated: 

(1).  Conspiracies  to  violate  the  false  pretence  laws. 

(2).  Conspiracies  to  violate  the  lottery  laws# 

(3).  Conspiracies  to  violate  the  laws  making  it  penal  in  a  debtor  to  secrete  bis 
property  with  intent  to  defraud  his  creditors. 

(4).  Conspiracies  to  commit  breaches  of  the  peace. 

(5).  Conspiracies  to  produce  abortion. 

(6).  Conspiracies  to  utter  forged  notes. 

(7).  Seditious  conspiracies. 

II.  Conspiracies  to  make  use  of  means  themselTes  the  subject  of  indictment,  to  effect 
an  indifferent  object 

III.  Conspiracies  to  do  an  act  the  commission  of  which  by  an  individual  is  not  indict- 
able, but  the  commission  of  which  by  two  or  more  in  pursuance  of  a  previous  combination, 
is  calculated  to  effect  either  of  the  following  obiects : 

1st  To  defraud  an  individual  by  fraudulent  and  indirect  devices. 

2d.  To  commit  an  immoral  act,  such,  for  instance,  as  the  seduction  of  a  young 
woman. 

3d.  To  prejudice  the  public  generally,  as  for  instance  by  unduly  elevating  or  de- 
pressing the  price  of  wages,  of  toll  or  of  any  merchantable  commodity,  or  endeavour- 
ing to  defraud  the  revenue. 

4th.  To  falsely  accuse  another  of  crime,  or  use  other  improper  means  to  injure  bit 
reputation,  or  to  extort  money  from  him. 

5th.  To  impoverish  another  in  his  trade  or  profession. 

6th.  To  prevent  the  doe  coarse  of  justice. 

I.  Con9piracie$  to  ecmmit  an  indictable  offence. 

1st  Conapiracieo  to  commit  felonife. 
Where  an  indictment  charge*  a  conspiracy  to  commit  a  fckmy^  using  th«  same  words 
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to  set  forth  the  object  of  the  conspiracj  as  would  have  be^n  used  to  charife  the  commit. 
•ion  of  the  offence  itself,  no  possible  exception  as  to  form  cai\  be  taken.  But  this  is  oOen 
impracticable,  and  if  it  were  not,  it  would  be  absurd  to  charge  A.  and  B.  with  conspiring 
**  with  one  knife,  uf  the  value  of  one  shilling,  which  he  the  soid  A.  in  his  right  hand  was 
then  and  there  to  have  and  hold,  him  the  said  C.  feloniously,  &c.,  to  strike,"  or  with  con- 
spiring to  rob  the  prosecutor  of  half  a  dozen  distinct  articles  which  he  happened  to  have 
in  his  pocket,  but  of  the  value  and  character  of  which  it  would  be  irrational  to  suppose 
the  defendant  to  have  been  beforehand  acquainted.  It  is  enough,  therefore,  for  the  pleader 
ill  set  oat  the  offence  aimed  at  by  such  apt  words  as  will  describe  it  as  a  conclusion  of  law. 
Thus  it  is  sufficient  to  say,  that  the  defendants  conspired  **  feloniously,  wilfully  and  of  their 
malice  aforethought,  to  kill  and  murder,"  &c.,  without  describing  the  weapon  to  have  been 
used;  State  o.  Dent,  3  Gill  6l  Johns.  8;  or  that  they  conspired  **  certain  goods  and  chat- 
tels of  g-reat  value,  &c.,  then  belonging  to  and  on  the  person  of  the  said  A.  B.,  feloniously 
to  steal/'  without  going  on  to  mention  what  those  goods  and  chattels  were;  Com.  v.  Rogers, 
5  S.  &  R.  463;  see  R.  v.  Higgins,  2  East  5.  This  liberality,  in  fact,  is  extended  to  every 
case  where  an  attempt  is  made  to  commit  an  offence  itself  indictable,  whether  by  one  or 
by  a  confederacy ;  Arch.  C.  P.  5th  Am.  ed.  262, 485, 487,  458 ;  People  v.  Bush,  4  Hill  N.  Y. 
R.  133:  Wh.C.  L.  80. 

Care  must  be  taken  in  preparing  ail  indictment  for  this  branch  of  conspiracy,  to  charge 
the  oflfence  as  merely  an  unconsummated  attempt  If  either  in  an  overt  act  or  in  the  body 
of  tlie  count,  the  commission  of  the  actual  offence  be  charged,  the  conspiracy  merges  in 
the  felony,  and  the  indictment  is  incapable  of  supporting  a  conviction;  People  o.  Mathers, 
4  Wend.  265;  Com.  v.  Kingsbury,  Mass.  106;  Com.  «.  Parr,  5  W.  &  S.  345. 

The  policy  of  our  courts,  in  a  kindred  line  of  offences,  has  permitted  a  joinder  of  counts 
which,  though  originally  discountenanced  in  England,  can  work  no  injustice  to  the  prisoner, 
and  may  save  great  expense  and  loss  of  time.  Thus,  counts  for  robbery  and  for  attempts  to 
rob ;  for  rape  and  attempts  to  ravish ;  for  burglary  and  attempts  to  commit  burglary,  as  has 
been  seen,  are  frequently  joined ;  ante,  p.  13;  Harman  o.  Com.,  12  S.  &  R.  69;  Burk  v.  State, 
2  liar.  &.  J.  426;  State  o.  Coleman,  5  Port.  52;  State  v.  Montague,  2  M*C.  287;  Stote  v. 
Gaffney,  Rice  431 ;  State  v,  Boise,  I  M*M.  190.  When  the  defendant  is  tried  on  the  two 
charges  together,  he  has  the  advantage  of  bringing  to  bear  on  the  lighter  offence  the  full 
number  of  challenges  awarded  to  him  on  the  heavier;  nor  can  he  be  said  to  be  embarrass, 
ed  in  the  preparation  of  his  defence,  as  precisely  the  same  evidence  which  would  disprove 
the  attempt,  would  disprove  the  consummation.  The  only  difference  is,  that  instead  of 
af^r  an  acquittal  of  the  felony  being  subjected  to  another  binding  over  and  trial  on  the 
constitoent  misdemeanor,  the  two  charges  are  tried  at  the  same  time  when  the  evidence 
on  each  side  is  fresh  and  at  hand,  and  when  neither  can  take  advantage  of  a  discovery  of 
the  aotagfmist  case.  That  this  practice  extends  as  properly  to  conspiracies  to  commit  in- 
dictable  offences,  as  to  attempts  or  assaults  with  intent  to  commit  the  same,  may  be  urged 
with  great  reason.  By  such  a  course  the  difficulty  of  merger  will  be  avoided ;  for  if  the 
attempt  was  completed,  the  verdict  attaches  to  the  felony ;  if  not,  to  the  conspiracy. 
2d.  Conspiracies  to  eomtnil  misdejneanors. 

As  the  law  is,  that  where  the  object  is  illegal  it  is  not  necessary  to  set  out  the 
means  at  large;  R.  v.  Eccles,  in  note  to  R.  o.  Turner,  13  East  230;  2  Russ.  on  Crimes 
687,  691;  Wh.  C.  L.  499;  it  has  become  a  favourite  practice  in  this  country, 
in  preparing  an  indictment  for  a  misdemeanor,  the  description  of  which  is  attended 
with  any  difficulties,  to  insert  a  count  for  a  conspiracy.  When  the  evidence  of  the 
prosecution  is  finished,  the  court  will  compel  it,  in  a  proper  case,  to  state  on  what  class 
of  counts  it  relies;  and  when  this  discretion  is  judiciously  exercised,  it  is  hard  to  see 
how  the  defendant  can  be  embarrassed  in  management  of  his  defence.  Where  he  is 
shown  to  have  acted  conjointly  with  others,  he  cannot  justly  complain  if  he  is  charged 
with  having  conspired  with  them  in  producing  the  particular  result;  and  even  when  his 
co.conspirators  are  not  brought  to  the  notice^  of  the  grand  jury,  the  courts  have  tolerated 
counts  for  conspiracy,  in  which  he  is  charged  with  conspiring  with  persons  unknown. 
This  practice  of  joining  counts  for  conspiracy  with  counts  for  the  constituent  misde- 
meanor, is  strongly  illustrated  by  Com.  v.  Gillespie,  7  S.  &.  R.  469.  The  defendants  were 
charged  in  one  set  of  counts  with  the  sale  of  a  lottery  ticket,  and  in  another  with  a  con- 
spiracy  to  sell  it ;  the  law  being  that  in  an  indictment  for  the  offence,  the  ticket  should 
be  particularly  set  out,  and  as  the  ticket  is  perhaps  purposely  of  a  very  complex  character, 
it  is  very  convenient  for  the  pleader  to  back  up  a  count  for  the  individual  offence  with  a 
count  for  a  conspiraey  **  to  sell  and  expose  to  sale  and  cause  to  be  sold  and  exposed  to 
sale**  (reciting  the  words  of  the  statute),  "  a  lottery  ticket  and  tickets  in  a  lottery  not  au- 
thorized  by  the  laws  of  this  commonwealth.**  This  was  the  language  of  the  count,  which 
was  sustained  by  the  Supreme  Court  after  a  new  trial  in  consequence  of  a  variance  in  the 
count  purporting  to  set  forth  the  ticket,  and  an  arrest  of  judgment  for  want  of  particu- 
larity in  the  counts  charging  the  sale  of  the  ticket  without  an  attempt  to  set  it  out.  After 
showing  that  such  a  generality  of  statement  as  appeared  in  the  latter  counts  could  not  be 
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tolerated,  Duncan  J.  proceeded :  **  But  the  same  reaaon  does  not  apply  to  the  first  ooant, 
fur  the  conapiracj  itself  is  the  crime.  It  is  different  from  an  indictment  for  stealing,  or 
action  for  trespass,  where  the  offence  consists  of  an  act  done,  which  it  is  clearly  in  the 
power  of  the  prosecutor  to  lay  with  certainty.  The  conspiracy  here  was  to  sell  prohibited 
lottery  tickets,  any  he  could  sell,  not  of  any  prohibited  lottery  but  of  all.  Tho  conspiracy 
was  the  gravamen^  the  gitt  of  the  offence."  The  same  liberality  in  the  construction  of 
counts  for  conspiracies  to  effect  objects  per  se  illegal,  having  prevailed  in  England,  1 
Russ.  on  Crimes  691,  the  same  practice  of  joining  conspiracy  counts  with  counts  for  the 
constituent  misdemeanor,  is  there  sanctioned  ;  3  M.  &  S.  550 ;  1  ChiL  C.  L.  255. 

A  difficulty,  however,  was  started  in  Massachusetts,  in  Com.  v.  Kingsbury,  5  Mass. 
106,  which,  had  it  been  generally  recognized,  would  have  destroyed  this  branch  of  conspi- 
racy. A  conspiracy,  it  was  said,  to  commit  either  a  misdemeanor  or  felony,  merges  in 
the  overt  act,  when  such  overt  act  appears  to  have  been  consummated.  The  case  before 
the  court  was  one  of  a  conspiracy  to  commit  a  felony,  and  as  no  one  doubts  that  in  such 
case  the  attempt  merges  in  the  consummation,  the  principle  announced  by  the  court  was 
properly  applied.  But  to  extend  it  to  cases  of  misdemeanors,  is  in  conflict  with  tlie  English 
text  books,  where  such  a  doctrine  is  never  broached,  as  well  as  with  the  books  of  prece- 
dents, wheie  forms  constantly  occur  of  conspiracies  to  commit  misdemeanors  to  which  the 
overt  act  is  attached.  In  Massachusetts,  in  fact,  the  application  of  the  doctrine  of  mer- 
ger to  cases  of  misdemeanor,  has  been  intercepted  by  Rev.  Stat,  c  137,  s.  11 ;  Com.  o. 
Drum,  19  Pick.  479 ;  Com.  o.  Goodhue,  2  Mete.  193.  In  New  York,  Maine  and  Penn- 
sylvania,  tho  contrarv  opinion  has  been  justified  by  express  decisions ;  People  e.  Mather,  4 
Wend.  265 ;  Marcy  J.;  Com.  v.  Hartmann,  5  Barr  60 ;  State  v.  Murray,  15  Maine  R.  100; 
and  throughout  the  Union  it  has  been  tucitly  acquiesced  in  by  the  verdicts  which  have 
been  sustained  in  the  numerous  cases  where  counts  for  conspiracy  to  commit  misde- 
meanors (e.  g.  obtaining  goods  by  false  pretences  or  the  sale  of  lottery  tickets),  have  been 
supported  by  evidence  of  the  actual  commission  of  the  constituent  offence.  "  It  is  sup. 
posed,"  said  Marcy  J.,  4  Wend.  265,  **  that  a  conspiracy  to  commit  a  crime  is  merged 
in  the  crime  where  the  conspiracy  is  executed.  This  may  be  so  where  the  crime 
is  of  a  higher  grade  than  the  conspiracy,  and  the  object  of  the  conspiracy  is  fully  accom- 
plished ;  but  a  conspiracy  is  only  a  misdemeanor,  and  where  its  object  is  only  to  commit 
a  misdemeanor,  it  cannot  be  merged.  Wherever  crimes  are  of  equal  grade  there  can  be 
no  technical  merger.  This  court  had  this  question  under  consideration  in  the  case  of 
Bruce,  and  there  intimated  an  opinion  that  a  conspiracy  to  commit  a  misdemeanor,  was 
not  merged  in  the  misdemeanor  when  actually  committed." 

In  those  states  where  conspiracy  is  made  a  statutory  felony,  great  difficulty  may  bow- 
ever  arise  in  trying  misdemeanors  in  all  cases  where  two  or  more  persons  are  proved  to 
have  joined  in  the  commission  of  the  offence.  If  there  was  joint  action,  must  there  not 
have  been  joint  concert,  and  if  so,  must  there  not  have  been  a  conspiracy,  and  is  not  the 
misdemeanor  merged  ? 

Under  this  class  of  conspiracies  will  be  treated : 

(I).  Conspiracies  to  violate  the  faUe pretence  latoe. 

The  leadmg  case  on  this  point  is  R.  v.  Gill,  2  B.  &,  Al.  204,  in  which  an  indict- 
ment which  will  appear  in  the  text,  (p.  344),  was  sustained,  which  merely  charged  the  de- 
fendants  with  conspiring  **by  divers  false  pretences  and  subtle  means  and  devices,  to 
obtain  and  to  acquire  to  themselves,  of  and  from  P.  D.  and  G.  D.,  divers  large  sums 
of  money,  of  the  respective  moneys  of  the  said  P.  D.  and  G.  D.,  and  to  cheat  and 
defraud  them  respectively  thereof."  This  was  broad  doctrine,  as  there  are  few  con- 
spiracies to  defraud,  which  could  not  be  forced  into  the  form  thus  sanctioned,  and  it  is 
evident  that  under  it  the  defendant  has  scarcely  any  notice  of  tlie  offence  which  be  is 
about  to  meet  So  strongly  was  this  objection  felt,  that  notwithstanding  the  remarks 
of  Ld.  Mansfield,  that  no  other  form  could  be  had  for  an  undigested  conspiracy  to  ob- 
tain goods  in  this  manner,  the  courts  over^nd  again  lamented  the  latitude  of  the  prece- 
dent, and  attempted  in  particular  cases  to  so  far  restrain  it  as  to  prevent  its  working  an 
injury  to  the  defence.  Thus  in  R.  o.  Parker,  11  Law  J.  N.  S.  102,  M.  C;  3  Q.  B.  R. 
202 ;  2  G.  &  D.  709,  Williams  J.,  declared  that,  *«it  has  been  always  thought  tliat  in  Rex 
o.  Gill,  the  extreme  of  laxity  was  allowed."  In  R.  «.  Peck,  9  A.  &.  £.  686,  1  Per.  & 
D.  508,  an  indictment  was  held  bad  from  want  of  a  due  specification  of  the  means,  which 
charged  the  defendants  with  **  unlawfully  conspiring  to  defraud  divers  persons,  who  should 
bargain  with  them  for  the  sale  of  merchandise,  of  great  quantities  of  such  merchandise, 
without  paying  for  the  same,  with  intent  to  obtain  to  themselves  money  and  other  profit** 
So  also  a  count  which  alleged  that  the  defendants  conspired  ^  by  divers  false,  artful  and 
subtle  stratagems  and  contrivances,  as  much  as  in  them  lay,  to  mjure,  oppress,  aggrieve 
and  impoverish  E.  W.  and  T.  W.,  and  to  cheat  and  defraud  them  of  their  moneys,"  was 
pronounced  by  the  Court  of  King's  Bench  incapable  of  sustaining  a  verdict;  R.  v.  Biers, 
1  A.  d&  E.  3-27;  see  also,  R.  o.  Parker,  11  Law  J.  N.  S.,  M.  C.  192  ;  King  o.  R^  7  A.  &. 
£.  721 ;  cited  in  Arch.  C.  P.  798 ;  and  R.  e.  Richardson,  1  M.  &  Hob.  4U2.    In  none  of 
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these  cases,  however,  was  the  object  of  the  conspiracy  an  offence  per  se  indictable,  and 
though  in  each  of  (hem  the  court  animadverted  with  great  pungency  upon  a  laxity  of  plead- 
ing which  gave  the  defendant  no  notice  of  what  be  was  to  be  tried  for,  yet  there  was  an  ex- 
press recognition  of  the  distinction  between  a  conspiracy  to  commit  an  indictable  offence, 
where  the  means  need  not  be  set  out,  and  a  conspiracy  to  commit  an  act  unindictable,  where 
the  means  must  appear.  In  R.  o.  King,  decided  in  the  King*s  Bench,  and  afterwards  in 
the  Exchequer,  in  1844,  7  A.  &  El  721,  the  principle  of  R.  v.  Gill  was  broadly  affirmed 
to  be  good  by  the  several  judges;  and  though  the  case  was  reversed  in  the  Exchequer  on 
another  point,  viz.  that  the  particular  parties  sought  to  be  defrauded  should  have  been  set 
out  (a  point  which  will  be  noticed  in  the  next  note),  the  judges  who  gave  the  opinion  in 
the  latter  court,  yielded  a  tacit  acquiescence  in  the  sufficiency  of  the  allegation  in  contro- 
ver»y.  In  the  King's  Bench,  Ld.  Denman  said :  **  I  am  of  opinion  that  this  count  is  suf. 
licienL  The  general  form  used  in  Rex  v,  GUI,  S  fi.  &  Al.  304,  has  constantly  been  held 
good.  Holroyd  J.,  says  there:  *The  conspiracy  is  the  offence,  and  it  is  quite  sufficient 
to  slate  only  the  act  of  conspiring  and  the  object  of  the  conspiracy  in  the  indictment. 
Here  it  is  stated  that  the  parties  did  conspire,  and  that  the  object  was  to  obtain  by  false 
pretences,  money  from  a  particular  person.  Now  a  conspiracy  to  do  that  would  be  in- 
dictable, even  where  the  parties  had  not  settled  the  means  to  be  employed.*  He  does  not 
lay  it  down  that  a  conspiracy  milst  be  alleged  to  defraud  a  person  described  by  name. 
And  there  are  many  cases  where  parties  may  conspire  to  injure  others,  without  anticipa- 
ting who  the  particular  persons  will  be.  I  am  not  prepared,  therefore,  to  say  that  the  first 
part  of  this  count  is  not  good.  But,  if  it  were  not  so.  Rex  o.  Spragge,  2  Burr.  999,  shows 
that  the  overt  acts  may  support  it.  The  objection,  that  the  individuals  mentioned  to  have 
been  afl^cted  by  them  are  not  shown  to  be  those  against  whom  the  defendants  conspired^ 
is  answered  by  the  remark  made  before,  that,  in  the  conspiring,  particular  individuals  may 
not  have  been  contemplated.  It  was  argued  that  the  overt  acts  limit  the  allegation  in  the 
first  part  of  the  indictment,  and  that,  even  if  that  showed  a  criminal  conspiracy,  the  state- 
ments  afterwards  reduce  it  to  something  not  indictable.  But  I  think  that  result  does  not 
folbw,  even  if  the  overt  acts  alleged  are  innocent ;  the  only  object  of  those  being  to  give 
information  of  the  particular  fiicts  by  which  it  is  proposed  to  make  out  the  conspiracy, 
and  the  mode  .in  which  the  prosecutor  asserts  that  it  was  carried  into  effect  As  to  the 
last  paragraph,  I  think  it  does  not  contain  any  distinct  charge,  but  is  only  an  unnecessary 
summing  up." — Patterscm  J. :  "  I  also  think  that  the  count  is  good.  The  general  rufe 
as  to  naming  parties,  laid  down  by  Mr.  Starkie,  applies  only  where,  from  the  nature  of  the 
case,  there  is  a  person  to  be  named ;  in  conspiracy,  for  example,  where  the  defendants 
have  conspired  to  injure  some  given  person;  but,  if  the  conspiracy  is  to  cheat  any  persons 
out  of  all  mankind,  the  rule  cannot  be  applied.  In  Rex  v,  De  Berengcr,  3  M.  &  S.  67,  no 
one  eould  know  who  would  be  the  purchasers  of  stock  of  a  fiiture  day. .  So,  here,  it  was 
not  known  whose  goods  would  be  obtained  in  pursuance  of  the  conspiracy;  and  it  appears 
by  the  overt  acts  that  the  defendants  obtained  certain  goods  of  A.,  B.  and  C,  and  other 
goods  from  ^divers  other  tradesmen,  the  liege  subjects,*  &c.,  *  whose  names  are  to  the 
jurors  unknown,'  &.&  Therefore,  I  think  that  the  part  of  the  indictment  charging  the 
conspiracy  is  good,  though  it  does  not  name  the  persons  to  be  defrauded.  That  it  does 
not  particularly  specify  the  means,  is  no  objection,  according  to  Rex  o.  Gill.  So  the  in- 
dictment stands,  independentlv  of  tlie  overt  acts.  As  to  these,  when  the  present  motion 
was  made,  I  understood  the  objection  to  be  rather  that  the  overt  acts  were  not  consistent 
with  the  general  charge,  than  that  they  were  insufficient  to  support  a  charge  of  conspiracy. 
It  is  contended  that  false  pretences  are  alleged,  and  the  pretences  not  negatived.  But  no 
ftlse  pretence,  in  the  sense  alluded  to,  is  laid  throughout  the  indictment  In  the  ordinary 
ease  of  indictable  false  pretences,  the  pretertee  is  laid  as  having  been  made  to  the  person 
whose  goods  are  obtained ;  but  that  is  not  so  here;  the  averment  is  only  that  some  of  the 
defendants  pretended  that  debts  were  due  to  two  of  them  from  a  third,  in  whose  possession 
the  goods  were,  and  then  that,  in  pursuance  of  the  conspiracy,  and  for  the  purposes  stated, 
the  two  commenced  actions  against  the  third  for  such  fictitious  debts,  and  obtained  judg- 
ment  and  execution,  under  which  the  goods  were  removed  before  the  times  of  credit  had 
expired.  That  is  a  complete  allegation  of  a  fraud  upon  the  sellers ;  and  the  argument 
tliat  no  SQch  fraud  appeared  was  founded  upon  a  fallacy,  the  defendant's  counsel  arguing 
upon  each  alleged  act  without  reference  to  its  being  laid  as  done  in  pursuance  of  the  con- 
spiracy."   See  also  remarks  of  Ld.  Denman  C.  J.,  in  R.  o.  Kenrick,  post,  p.  344,  n.  (j). 

But  in  a  case  decided  in  December,  1846,  R.  o.  Gompertz,  11  Jurist  204  (the  material 
portions  of  which  are  printed  in  6  Pa.  L.  J.  377,  and  the  indictment  in  which,  and  the  rea- 
soning of  the  court  upon  it,  are  substantially  given  jMMt,  p.  351),  the  Court  of  King's  Bench, 
by  solemnly  affirming  R.  v.  Gill,  has  put  to  rest  the  question  of  the  propriety  of  Die  indict, 
ment  in  the  latter  case.  There  were  eight  counts  in  the  indictment  in  R.  v.  Gompertz, 
the  latter  of  which,  as  will  be  observed,  charged  the  defendants  with  conspiring  "  by  divers 
false  pretences  and  indirect  means  to  cheat  and  defraud  the  said  S.  P.  R.  of  his  moneys,  to 
the  great  damage,  fraud  and  deceit  of  the  said  S.  P.  R.,  to  the  evil  example,"  ^c    There 
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was  a  verdict  for  the  crown  on  each  of  the  counU,  before  Ld.  Bcnman  C.  J^  at  the  Middle* 
8«x  tfittingf,  and  on  Dcceoiber  17,  Jb4G,  a  motion  for  a  new  trial  waa  argued  before  ilie 
court  in  banc  **  First,  we  think,**  said  Ld.  Denman,  in  giving  the  opinion  of  Uic  court, 
^  that  there  is  no  ground  for  arresting  the  jodgment  in  this  case;  one  count  is  goud,  on 
the  authority  of  R.  v.  Gill  (3  B.  &.  Al.  204),  never  overruled,  but  founded  on  eicellcnt  rea- 
son,  and  always  recognized,  though  not  without  regret,  because  that  form  of  indictment 
may  give  too  little  information  to  the  accused.  A  fair  observation  was  made  upon  the 
manner  in  which  that  precedent  was  treated  in  R.  e.  Biers  (1  A.  &.  E.  327),  but,  even  from 
Uie  expressions  there  used,  and  much  more  from  what  has  been  said  in  later  cases,  it  ap- 
pears plainly  that  the  court  has  never  doubted  the  correctness  of  the  decision  in  R.  v.  GilL" 
it  is  clear,  therefore,  that  in  England  it  is  sufficient  to  charge  the  defendants  with  a  con. 
spiracy  to  defraud  the  prosecutor  of  his  moneys,  **  by  divers  false  pretences  and  iodirtct 
means;** and  the  only  positive  qualifications  which  have  been  grafted  on  the  principle, are, 
Jirtt,  that  it  must  appear  from  the  indictment  that  the  property  sought  to  be  obtained  was 
not  the  property  of  the  defendant;  R.  e.  Parker,  11  Law  J.  N.  S.  102,  Mag.  C;  3  Q.  B. 
292;  2  G.  j(&  D.  709;  and  secondly^  that  if  the  indictment  be  general,  the  oouK  will  order 
the  prosecutor  to  furnish  a  particular  of  the  charges  to  be  relied  on,  though  it  will  not 
compel  him  to  state  the  specific  acts  to  be  proved  and  the  time  a^  place  at  which  they 
are  alleged  to  have  occurred ;  R.  o.  Hamilton,  7  C.  dc  P.  44d  {fs40fo9i^  p.  351,  where  the 
indictment  and  proceedings  in  the  latter  case  are  given). 

In  this  country,  though  on  the  subject  of  the  pleading  in  conspiracy  tliere  has  been  pe- 
culiar fluctuation  of  judicial  sentiment,  there  is  no  case  which  weakens  the  authority  of 
R.  e.  Gill,  but  on  the  contrary,  the  few  decisions  which  touch  the  same  subject  matter,  go 
a  great  way  to  confirm  it  It  is  true,  that  no  indictment  following  the  phraseology  of  It. 
o.  Gill,  has  received  judicial  notice,  but  as  will  be  seen  when  we  proceed  to  examine  the 
subsequent  subdivisions  of  conspiracies  to  cheat,  a  degree  of  latitude  has  been  permitted 
which  can  leave  but  little  duubt  that  the  precedent  in  R.  «.  Gill  would  be  upheld  in  most 
of  the  states,  as  sufficiently  stringent  Thus  in  Com.  «.  M*K!isson,  8  S.  &  R.  420,  the  Su. 
preme  Court  of  Pennsylvania  went  to  the  perilous  extreme  of  sustaining  a  count  which 
merely  charged  the  detendants  with  conspiring  ^  to  cheat  and  defraud  tlie  said  J.  &  of  tlie 
aforesaid  heifer;**  and  though  recently  the  same  court  showed  an  inclination  to  retrace  its 
footsteps,  yet  the  last  mentioned  case  rested  on  the  construction  of  another  statute,  and 
will  not  probably  be  hereafter  extended  to  cases  other  than  those  to  which  it  was  originally 
applied ;  Com.  o.  Hartmann,  5  Barr  60,  cited  in  full  by  Judge  Lewis  in  his  valuable  Trea* 
tise  on  Criminal  Law,  p.  222. 

In  Com.  «.  Hartmann,  the  indictment  diarged  the  defendants  with  conspiring  to  violate 
that  section  of  the  act  of  1842,  abolishing  imprisonment  for  debt,  which  made  it  a  misde- 
meanor for  a  debtor  to  accrete  his  property  with  intent  to  defraud  his  creditors.  How  far 
the  indictment  shrank  below  the  statutory  standard,  will  be  in  a  few  moments  examined, 
the  inquiry  now  being  whether  there  was  any  thing  in  the  reasoning  of  the  court  which 
would  divert  the  application  of  the  English  doctrine  to  our  own  practice.  After  no- 
ticing the  inadequacy  of  this  indictment  to  sustain  a  conviction  for  the  statutory  offence, 
independent  of  tlie  conspiracy <  Gibson  C.  J.  said:  **Now,  though  it  may  not  be  necessary 
in  an  indictment  for  conspiracy,  so  minutely  to  describe  the  unlawftil  act  where  it  has  a 
specific  name,  which  indicates  its  criminality,  yet  where  the  conspiracy  has  been  to  do  an 
act  prohibited  by  statute,  the  object  which  makes  it  unlawful  can  be  described  only  by  its 
particular  features,  and  without  doing  so,  it  cannot  be  shown  that  the  confederates  had  an 
unlawful  purpose.  It  may  be  said  that  the  form  of  a  criminal  purpose,  meditated  but  net 
put  in  act,  can  seldom  be  described ;  but  it  can  be  as  readily  laid  as  proved.**  It  is  true, 
that  in  a  preceding  passage  exception  was  taken  to  the  omission  of  the  indictment  to  des- 
cribe the  place  where  the  secreted  goods  were  kept,  or  the  person  who  had  them  in  cus- 
tody,  or  the  time  and  place  of  the  transaction,  and  it  was  urged  that  as  a  conspiracy  to 
secrete  goods  abroad,  having  for  its  object  no  infraction  of  the  laws  of  Pennsylvania,  would 
not  be  criminal  in  Pennsylvania,  such  an  hypothesis  should  be  distinctly  excluded  by  the 
record.  But  it  will  be  no  difficult  matter  4b  frame  a  count  for  a  conspiracy,  in  such  a  war 
as  to  meet  these  difficulties,  without  essentially  varying  from  the  precedent  in  R.  o.  GilL 
By  charging  that  the  defendants  conspired  **  by  divers  false  pretences  and  indirect  meant, 
then  and  there  to  cheat  and  defraud  the  said  A.  B.  of  his  goods,**  dec,  describing  them  as 
exactly  as  possible,  it  is  submitted  that  the  teclinical  obstacles  arising  from  Com.  o.  Hart* 
iiiann,  may  be  surmounted.  Certainly,  when  the  exceeding  liberality  of  pleading  is  ooosi- 
dered,  which  was  recogniied  by  the  Supreme  Court  in  Com.  e.  Eberle,  3  S.  dt  R.  9 ;  Com. 
e.  M*Ki88on,  8  S.  &  R.  420 ;  Com.  e.  Gillespie,  7  S.  db  R.  469 ;  Com.  o.  Collins,  3  &  &.  R.  230; 
Com.o.  Clary,  4  Barr  210;  Com.  v.  Mifflin,  5  W.  d&  S.  461-H:ases  which  will  be  examined 
more  fully  under  their  appropriate  heads— the  precedent  given  in  R.  e.  Gill,  with  the  quai^ 
fications  which  have  been  just  noticed,  must  be  treated  as  of  as  yet  unimpaired  validity  io 
Pennsylvania. 

In  MaMachusetto,  Com.  v.  Ward,  1  Man.  473 ;  Com.  «.  Tibbetts,  2  MaM.  536 ;  Com.  ■. 
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Warren,  6  Man.  73;  in  Maryland,  State  o.  EUichcnan,  3  Har.  &  J.  317;  and  in  South  Ca- 
rolina, State  9,  Dewitt,  3  Hill  Sd3,  the  reaaoning  of  R.  v.  Gill  is  virtaally  reoogoizcd. 
From  the  action  of  the  Supreme  Court  of  New  Jersey  in  State  v.  Rickey,  4  Halst  393,  a 
ooDtrary  doctrine,  it  is  true,  is  sometirnos  attempted  to  be  drawn ;  but  it  will  appear,  first, 
that  iti  State  o.  Rickeyt  the  indictment  was  constructed  on  a  di£ferent  principle  from  that 
in  R.  9.  Gill,  and  secondly,  that  the  reasoning' of  the  court  in  Sute  v,  Rickey  rested  prin- 
cifialJy  on  the  assumption  that  the  revised  statutes  of  New  Jersey  limited  conspiracies  to 
the  single  act  of  getting  an  innocent  man  indUted  by  malice  and  hlae  evidence.  The  in^ 
dJctaient  charged  that  the  defendants  conspired  "  to  obtain  larjpe  sums  of  money  and  bank 
bills,  the  property  of  the  President,  Directors  and  Company  of  the  State  Bank  at  Trenton, 
liy  ineaiM  of  the  several  checks  and  drafts  of  the  said**  defendants  "  respectively,  to  be 
drawn  on  the  cashier  of  the  said  the  President,  Direetors  and  Company  of  the  State  Bank 
at  Trenton,  when  they,  the  said"  defendants  **  had  no  funds  in  said  bank  for  the  payment 
of  the  said  checks  and  drafts."  Overt  acts  followed,  none  of  them  showing  a  specific  mis* 
denseaoor;  and  with  so  lax  a  statement  of  the  cause  of  prosecution,  there  is  no  ground  for 
■orprise  that  the  court  thought  proper  to  quash  the  indictment,  eveir  had  the  statutory  objec- 
Uoa  not  obtained.  There  is  no  averment  that  the  defendants  knew  they  had  no  funds  in  the 
bank;  there  is  no  averment  that  they  were  to  have  no  funds  ready  at  the  time  the  checks 
were  presented.  The  indictment  was  to  be  treated  in  the  same  way  as  if  it  had  charged  the 
defendants  with  an  attempt  to  **  defraud"  an  individual  by  drawing  bills  on  him  when  they 
had  no  funds  in  his  hands.  To  make  the  offence  a  misdemeanor,  it  would  be  necessary 
to  introduce  averments  showing  that  by  some  fraudulent  means  the  bank  was  to  be  induced 
to  believe  that  the  defendants  really  had  funds  in  its  custody.  Now  it  is  plain  that  unless 
the  drawing  eliecks  on  a  bank  where  the  drawer  has  no  funds,  is  made  penal  by  statute  jn 
New  Jersey,  the  indictment  in  State  e.  Rickey  was  too  broad.  It  showed  a  conspiracy  to 
effect  an  object  neither  per  $e  indictable,  nor  a  misdemeanor  at  common  law.  If  such  had 
been  the  case,  the  indictment|  on  the  ruling  of  R.  v^  Gill,  would  have  been  good.  The 
same  reasoning  may  be  applied  to  Lambert  e.  People,  7  Cowen  167,  9  Cowen  578,  where 
the  indictment  was  even  more  general,  it  merely  charging  the, defendants  with  conspiring 
**  wnmfrfuUifj  injuriously  and  anjosCZy,  by  wrongful  and  indirect  meana  to  ehoat  and  di* 
fraud'*'*  the  prosecutors  **of  their  goods  and  chattels  and  effects,"  dec.  This  is  certainly 
loose  pleading,  bnl  bad  as  it  was,  it  was  sustained  in  the  Supreme  Courts  tfnd  the  judgment 
on  it  only  reversed  in  the  Court  of  Errors,  after  a  vigorous  stroggie,  by  a  majority  of  one. 
An  examination  of  the  American  as  well  as  the  English  cases,  in  conclusion,  goes  to  estab- 
lisb  the  doctrine  of  R*  e.  Gill,  that  in  a  jurisdiction  where  the  statute  of  false  pretences  ex- 
ists, it  is  enough  to  charge  the  defendants  with  conspiring  **  by  divers  false  pretences"  to 
obtain  the  prosecutor's  goods^  Strong  to  this  point  is  the  celebrated  case  of  State  e.  Bu- 
ohanan,  5  Har.  6b  J.  317,  where  the  pleading  of  conspiracy  is  reviewed  with  remarkable 
ability  and  elegance ;  as  well  as  the  earlier  cases  in  Massachusetts,  Pennsylvania  and  South 
Carolina,  which  have  been  already  cited.  {See  two  following  heade), 
(3).  Conspiracies  to  wdate  ike  lottery  lams. 

The  only  cases  in  the  books,  of  conspiracies  of  this  class,  atise  in  Pennsylvania^  and 
were  produced  by  the  rigonr  with  which  the  courts  in  that  state  applied  the  doctrine  of 
variance  to  the  setting  out  of  lottery  tickets.  When  the  intentional  oemplextty  of  lottery 
tickets  is  taken  into  consideration,  it  is  no  wonder  that  the  pleader,  under  the  pressure  of 
a  rale  which  held  **BurriU"  for  "*  Burrall"  to  be  a  fatal  varisnce  in  the  setting  forth  of  the 
ticket,  should  insure  before  hand  against  any  vices  in  the  statutory  count,  by  adding  to  it 
a  ooont  £br  conspiracy.  This  device  was  countenanced  by  the  Supreme  Court,  in  Com.  e^. 
Gillespie,  7  S.  di  R.  469,  a  case  virtually  resting  on  the  authority  of  R.  e.  Gill,  discussed 
in  the  previous  paragraph.  The  defendants  in  Com.  e.  Grtllespie  were  charged,  in  eight 
oot  of  nine  counts,  with  the  statutory  offences  of  selling  lottery  tickets,  offering  them  for 
sale  and  advertising  them-^ome  of  the  counts  setting  oot  tickets  in  full,  others  merely 
charging  the  sale  of  ^  a  lottery  ticket,"  ftc.,  in  the  language  of  the  act  The  first  count 
was  mr  a  conspiracy  to  "  sell  and  expose  to  sale,  and  cause  and  procure  to  be  sold  and  ex- 
posed to  sale,  a  k)ttery  ticket  and  tickets,  iu  a  lottery  not  authorized  by  the  laws  of  the 
commonwealth ;"  therein  precisely  following  the  statute.  On  motion  for  new  trial,  and  in 
arrest  of  judgment,  the  court  held,  1.  that  the  counts,  stating  the  oflfence  in  the  words  of 
the  statute  without  setting  forth  the  ticket,  were  bad  from  want  of  sufficient  particularity  ( 
8.  that  there  must  be  a  new  trial  on  the  count  setting  forth  the  ticket,  in  consequence  of 
a  variance  between  the  ticket  and  the  indictment;  but  3.  that  the  conspiracy  count  was 
enough  to  sustain  a  conviction  at  common  law.  This  was  in  1833;  and  in  1^7,  on  a 
ooovietion  in  both  classes  of  counts,  on  an  indictment  of  the  same  character  (except  that 
there  was  but  one  defendant,  who  was  charged  with  conspiring  with  others  to  the  grand 
jury  unknown),  the  court  inflicted  the  statutory  punishment,  being  a  fine  to  the  Union 
Canal  Compaqy,  on  the  statutory  counts,  and  a  fine  at  common  law  on  the  conspiracy 
ooonts;  Com.  v.  Sylvester,  6  Pa.  L.  J<  383.   Two  points  may  be  extracted  from  these  cases; 
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1.  that  thoaglv  under  the  lottery  statute  in  foree  at  the  time,  the  indictment  must  go  inside 
of  the  words  of  the  atatute  and  set  out  the  tenor  of  the  ticket,  yet  for  a  oonRpiracy  to  efiect 
the  sale  of  such  a  ticket,  it  is  enoogrh  to  pursoe  the  statute  alone,  without  the  speci- 
fication  of  detail ;  9.  that  the  conspiracy,  when  properly  plended,  absorbs  the  oonttitueni 
misdemeanor,  and  will  be  punished  as  a  common  law  offence,  without  reference  to  the 
statutory  penalty.  The  first  point  is  abundantly  demonstrated  in  the  argument  of  Dun. 
can  J.  After  showing,  that  to  transcribe  the  language  of  the  act  was  not  the  premier  way 
to  frame  a  count  fat  the  individual  misdemeanor,  he  proceeded  to  recognne  the  distinc- 
tion indicated  by  Ld.  Mansfield  in  R.  o.  ESccles,  between  a  conspiracy  to  commit  an  ofielioe 
and  its  actual  commission.  *•  But  the  same  reason  does  not  apply  to  the  first  count,  fnr 
the  conspiracy  itself  is  the  crime.  It  is  different  fi-om  ah  indictment  for  stealing,  or  action 
for  trespass,  where  the  oflfence  consists  of  an  act  done,  which  it  is  deariy  within  the  poiwer 
of  the  prosecutor  to  lay  with  certainty.  The  conspiracy  here  was,  to  sell  prohilntMl  lot- 
tery tickets,  any  that  he  could  sell,  not  of  any  particular  lottery,  bat  of  alL  The  conapi- 
TtiCf  was  the  grawimen,  the  gitt  of  the  offence  ;'*  7  S.  A.  R.  476.  The  second  pcunt  h  es- 
tablished  by  the  fkcl,  thst  thouffh  at  the  time  the  cases  in  question  were  determined, 
the  statutory  punishment  on  the  sale  of  lottery  tickets,  was  a  Jine  to  the  Vnun 
Crnml  Compmmf^  the  sentence  imposed  on  the  conspiracy  counts  was  a  fine  at  common 
law  to  the  state.  This  position,  however,  may  be  considered  as  qualified,  in  PennsylTunia, 
by  Com.  v.  Hartmann,  S  Barr  60,  by  which  it  is  determined  tha^  a  conspiracy  lo  commit 
a  statutory  offence,  is  never  to  be  punished  more  heavily  than  the  oflR»nce  itself 

(3).  Consptrades  to  violate  the  lateo  whieh  make  it  peiml  in  a  eredUor  to  oecrete  kiMgoodo 
with  intent  to  defraud  ki§  erediUm, 

The  36th  section  of  the  New  York  act  **  abolishing  imprisonment  fiyr  debl^**  SesBieos 
Laws  of  1831,  p.  403,  provides  that  **  any  person  who  shall  remove  any  of  his  pro- 
perty out  of  any  county,  with  intent  to  prevent  tbe  same  IVom  being  levied  on  by  any 
execution,  or  who  shall  secrete,  assign,  convey  or  otherwise  dispose  of  any  of  his  property 
with  intent  to  defraud  any  creditor,  or  to  prerent  such  property  being  made  liable  fw  the 
payment  of  his  debts,  and  any  penon  who  sliall  receive  such  property  with  such  intent," 
&«.,  **ahall,  on  conviction,  be  deemed  guilty  of  a  misdemeanor.**  Tliis  section  so  fiir  as  it 
goes,  was  literally  transcribed  and  enacted  by  the  legislature  of  Pennsylvania  in  the  act  of 
i2th  of  July,  1849,  section  90,  but  not  until  it  bad  received,  so  far  as  the  pleading  atpart 
is  cono^med,  a  definite  construction  by  Xew  York  courts  in  the  case  of  People  o.  Under- 
wood, 16  Wend.  546<  That  case  (which  is  given  in  substance  ante^  p»929),  sanctioned  the 
fbrm  of  indictment  previously  in  Use,  which  has  been  placed  in  the  text ;  t6.  In  New  York, 
therefore,  a  consfHracy  to  violate  the  provisions  of  this  act  would  be  good  which  follows 
the  language  of  the  preoedent  given  ante,  p.  229.  In  Pennsylvania,  under  Com.  e.  Hartmann, 
which  was  noticed  in  the  laat  section  of  the  present  note,  the  same  partieuhrity  is  required, 
it  being  held  that  an  indictment  charging  the  defendant  with  **  removing  and  secreting 
divers  goods  and  merchandises  of  the  value  of  $5000,  the  description,  quantity  and  quality 
of  the  said  merchandises  being  yet  unknown,**  is  bad.  "Neither  time,  place  nor  circum- 
stances,** said  the  chief  justice,  **  is  given,  and  the  goods  are  not  attempted  to  be  deseribed 
by  the  place  where  they  were  kept  or  by  the  person  who  had  them  in  custody.  They  msy 
even  not  have  been  in  the  state,  and  a  consptraey  to  secrete  them  abroad,  having  fiir  its 
object  no  infraction  of  our  laws,  would  not  be  criminal  at  home.  It  is  not  averred  even 
that  the  defendants  had  any  roerehandise  at  all,  here  or  elsewhere ;  and  unless  ther  had  it, 
a  conspiracy  to  conceal  it  would  have  been  a  conspiracy  to  do  what  was  impossible.  It 
might  be  inferred  from  the  motive  imputed,  that  they  had  it ;  but  Hawkins  says  (b.  9,  o. 
95,  a.  60),  that  *  in  an  indictment,  nothing  material  shall  be  taken  by  intendment  or  im- 
plication.* Nor  are  all  the  creditors  named  whom  the  defendants  are  charged  with  having 
conspired  to  defraud.  The  prosecutors  are  named  *  with  divers  other  persons*  not  named  ; 
but,  unless  the  additional  clause  were  rejected  as  surplusage  at  the  trial,  the  accused  would 
be  called  upon  to  defend  themselves  in  the  dark.** 
-    (4).  ConapirameB  to  eernmit  breaches  of  the  peace. 

An  indictment  for  this  character  will  be  found  in  the  text,  and  perhaps  indireetly  within 
tlie  same  general  «lass  may  be  regarded  cases  which  will  be  subsequently  conmdered  in 
another  relation,  viz.  conspiracies  to  hiss  an  actor  fVom  the  ^re,  Clifford  e.  Brandon,  3 
Campb.  369,  and  to  prevent  by  violent  means  the  introduction  of  Uie  EngliBh  language  into 
a  «httrch;  Com.  u.  Eberle,  3  S.  db  R.  9. 

(5).  dnaoiraeiee  to  ftroduee  abortion. 

Counts  falling  under  this  head,  which  w«ra  austained  by  the  Supreme  Court  of  Pannsyl- 
vania  in  Com. «.  Domain,  6  Pa.  L.  J.,  will  appear  in  the  text.  In  consequence  of  the  immo- 
rality of  the  overt  aiA,  which  would  make  a  conspiracy  to  commit  it  in  any  of  Us  pbanes 
indictable,  it  is  unneeessary  to  aver  specifically  in  what  stage  of  pregnancy  was  the  mothor, 
or  what  were  the  instruments  to  be  used.  Perhaps,  however,  if  the  conspiracy  was  unex- 
ecuted, it  wonkt  be  better,  as  m  all  oases  of  unexecuted  conspiracies,  on  a  principle  wtiioh 
will  be  discussed  more  fully  hereafler,  for  the  grand  jury  to  aver  that  ihe^  are  unable  to 
«et  out  the  particularm  of  the  plan,  because  it  was  never  carried  into  exocation. 
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(6).  CMBpineUt  to  pubH$h  forged  notet* 

Au  iadictnient  for  a  Odnspimcy  of  this  Datura  waa  auatained  in  Clary  «.  Com.,  4  Barr 
SlO,  and  will  appear  hereafter  in  the  text  Suoh  an  indictment  on  the  authority  of  thia 
case  ia  good  where  the  bank  ia  foreign  and  no  overt  act  is  stated. 

(7).  SedUi4fu8  eanajnroctea. 

This  branch  of  oonapiracies  will  be  fully  examined  under  the  head  of  treaeon  and  sedition. 

If.  Coiupiroctea  to  make  u$9  rf  mean$  them$eU)€$  tkt  Muhjeei  ef  itidiUmad^  to  ^ocl  an. 
indiftrent  objteL 

This  clasa  is  here  separately  mentioned  because  it  has  usnally  been  plated  under  a  die- 
tioct  head  hy  text  writers,  though  on  principle  it  ia  difficult  to  distinguish  it  from  caaee 
where  an  offence  conspired  to  be  committed  is  tho  direct  and  immediate  object  of  the  con- 
4>ipacy.  Jn  one  case  the  defendants  oonspire  to  commit  an  indictable  offence  for  the  sake 
Of'  itaclf,  in  the  other  they  conspire  to  commit  it  for  the  sake  of  some  other  object;  but 
where  the  esses  usually  put  under  the  first  head  are  analyzed,  they  will  be  founds  many  of 
them,  to  &11  under  tlie  second.  Thus  in  a  conspiracy  to  produce  the  marriage  of  a  young 
woman  by  coercion,  to  procure  an  appointment  by  corruption,  lo  make  a  change  in  gtyt^ 
crnment  by  seditious  means,  together  with  many  parallel  cases,  the  end  is  indi&rent,  but 
tiie  means  constitute  the  offence.  It  is  enough  to  say,  therefore,  that  as  the  consj^iracy 
rests  in  each  case  on  the  alleged  indictabttity  of  the  constituent  misdemeanor,  such  mis. 
demeanor  must  in  woxj  instance  be  expressed  with  the  same  degree  of  acouravsy ;  see  1 
Leach  3d;  3  Burr.  439;  1  Wils.  41  ;  6  Mod.  331. 

IIL  Con$jnracie$  to  do  an  act,  the  eommtstioa  of  which  hy  an  individual  to  not  indict- 
aide,  bmi  the  eommiotion  of  tokieh  by  two  or  more  in  purauance  of  a  premeuo  combination^ 
is  ealculaied^^ 

J  sL  7b  defraud  an  indUndual  by  fraudulent  and  indirect  deoiceo ;  Wh,  C.  L.  494,  el  $eq. 

Sd.  To  commit  an  immoral  ocL  ouch  for  inatance  ao  the  oedttction  of  a  young  woman; 
Wh.C.L,48S. 

3d.  7b  prejudice  the  public  or  the  government  generoUy^  ao  for  inotance^  by  unduly  e/s- 
voting  or  depreoting  ike  prieeo  of  wageo^  of  toU^  or  tf  any  merchantable  commodity,  or  by 
defrauding  the  revenue;  Wh.  C.  U  488,  et  ocq, 

4th.  TofaUely  accuoe  another  of  crime,  or  use  other  improper  meano  to  injure  hia  repu» 
fsiioo,  or  extort  money  from  him;  Wh.  C.  L,  486. 

5th.  7b  impoveriah  another  in  hia  trade  or  profeaoion;  Wh,  0.  X.  487,  et  acq, 

6th.  7b  pervert  the  courae  of  juatice. 

Indictments  fidlinff  under  each  of  these  heads  will  be  found  in  the  text,  and  the  author- 
ities aHsing  under  Uiem  will  be  presently  examined.  There  are,  however,  one  or  two 
general  principles,  extracted  fi'om  the  authorities,  which  it  is  desirable  to  consicter  in  advance. 

1.  Where  the  conspiracy  is  executed,  it  is  better  that  the  facts  should  be  stated  spe* 
cially,  so  that  not  only  will  the  record  present  a  graduated  case  for  the  sentenoe  of  tha 
coort,  but  the  case  when  it  goes  to  the  jury,  will  not  be  open  to  the  objection  that  where 
the  grand  jury  have  it  in  their  power  from  the  examination  of  the  witnesses  for  the  prose- 
cutioD,  to  find  specially  the  agency  through  which  the  conspirators  were  to  work^  they  con. 
fined  themselves  to  a  general  findinff  of  an  unexecuted  conspiracy.  It  is  not  pretended  that 
any  of  the  eases  go  so  &r  as  to  prescribe  this  doctrine,  nor  is  it  denied  that  very  fre<}uently,  es- 
pecially in  the  earlier  cases,  the  courts  sustained  counts  for  unexecuted  conspiracies  (s.g.  ae 
ui  cases  of  conspiracies  **  to  cheat**),  where  on  the  trial  it  turned  up  that  the  supposed  naked 
conspiracy  had  been  fully  executed,  and  had  resolved  itself  into  an  independent  misdemeanor. 
But  the  judges  have  lately  been  veering  to  the  doctrine,  as  will  presently  appear,  that  not 
only  ought  £e  defendant  to  receive  all  praetioable  notice,  but  that  between  an  attempt  or 
a  conspiracy  to  commit  an  offence,  and  the  offence  itself,  there  may  be  a  variance ;  and  if 
so,  it  will  be  more  prudent  for  the  pleader  when  he  has  before  him  a  ease  of  consummated 
conspiracy  to  commit  an  ^ence  not  per  ae  indictable^  to  set  forth  the  ftcts  specially.  This 
is  fully  done  in  some  of  the  precedents  in  the  text,  especially  in  the  cases  arising  under  the 
Bank  of  the  United  States*  prosecutions  in  Baltimore.    {See  poat,  p.  354). 

2.  Where  the  conspiracy  is  unexecuted,  and  nothing  more  is  likely  to  appear  in  evidence 
than  a  mere  undigested  confederacy  on  the  part  of  the  defendants  to  do  the  particular  act, 
it  would  seem  prudent  to  explain  the  fact  of  the  non-setting  out  of  the  features  of  the 
offence,  by  stating  that  it  never  was  consummated,  and  that  thereby  the  jury  were  uninformed 
of  its  particular  character.  Thus  for  instance,  afler  Considering  the  cases  which  will  pre- 
sently be  examined,  as  well  as  those  which  have  already  been  cited,  no  one  can  doubt  that 
a  conspiracy  to  cheat  A.  B.,  or  to  cheat  the  citizens  of  the  state  or  city,  is  indictable,  not- 
withstanding there  is  nothing  disclosed  on  the  part  of  the  conspirators  by  which  the  parti- 
eular  sgency  through  which  they  were  to  operate  can  be  pleaded.  But  in  the  recent  case  of 
H.  V,  King,  7  A.  A^  £.  807,  Tindal  C.  J.  very  pointedly  intimates  that  where  the  prosecutor 
U  shown  to  have  had  it  in  his  power  to  describe  any  of  the  objects  of  the  conspiracy,  a 
fiiiUire  to  do  so  is  a  sensible  defect ;  and  the  leaning  of  his  leasoning  is  to  the  position  that 
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where  «  material  pip  exliU,  the  pleader  should  aver  specially  the  reasons  why  the  dee- 
oripCion  of  the  offence  is  not  complete.  That  this  course  is  pursued  in  iudiclroents  fiir 
forg^'iTt  where  the  frasd  jury  are  unable  to  describe  the  possession  of  the  forged  instni* 
ment  from  the  fact  of  its  loss  or  destruction,  is  sliown  an/e,  p.  133  ;  and  perhaps  the  same 
reasoning  applies  to  the  present  case  with  equal  exactness.  At  all  events,  it  would  seem 
more  prudent  in  eases  of  unexecuted  conspiracy,  where  the  object  is  a  thing  not  per  se  in* 
dictable,  to  excuse  by  proper  averments  the  non-setting  forth  of  the  ingredients  of  the 
offence.  Whenever  Uie  court  deem  it  necessary,  a  bill  of  particulars  will  be  ordered  which 
will  supply  the  defendant  with  the  facts  on  which  the  prosecution  rests  to  establish  the 
ffenerai  offence ;  see  R.  o.  Kenrick,  per  Ld.  Denman  C.  J.,  /msC,  p.  344,  n.  0).  (See  far 
Jcrm  nfeame,  poel^  p.  351,  n.  (n).) 

I'he  learning  on  the  subject  is  luminously  exposed  by  Shaw  G.  J.,  in  Com.  «.  Hunt,  4 
Mete  125:  *«  Several  rules,"  he  said,  **upon  the  subject,  seem  to  he  well  esUblished,  to 
wit,  that  the  unlawful  agreement  constitutes  the  gist  of  the  offence,  and  therefore  that  it  is 
not  necessary  to  charge  the  execution  of  the  unlawful  agreement;  Com.  o.  Judd,  2  Mass. 
337.  And  when  such  an  execution  is  charged,  it  is  to  be  regarded  as  proof  of  the  intent,  or 
as  an  aggravation  of  the  criminality  of  the  unlawful  combination. 

**  Another  rule  is  a  necessary  consequence  of  the  former,  which  is,  that  the  crime  is 
consummate  and  complete  by  the  fact  of  the  unlawful  combination,  and,  therefore,  that  if  the 
execution  of  the  unlawful  purpose  is  averred,  it  is  by  way  of  aggravation,  and  proof  of  it 
is  not  necessary  to  conviction  ;  and  therefore  the  jury  may  find  the  conspiracy,  and  nega- 
tive the  execution,  and  it  will  be  a  good  conviction. 

**  And  it  follows  as  another  necessary  legal  oonseqoence,  from  the  same  principle,  that 
the  indictment  must,  by  averring  the  unlawful  purpose  of  the  conspiracy,  or  the  unlawful 
means  by  which  it  is  contemplated  and  agreed  to  accomplish  a  lawful  purpose,  or  a  pur- 
pose not  of  itself  criminally  punishable,  set  out  an  offence  complete  in  itself  without  the 
aid  of  any  averment  of  illegal  acts  done  in  pursuance  of  such  an  agreement;  and  that  an 
illegal  combination,  imperfectly  and  insufficiently  set  out  in  the  indictment,  will  not  be 
aided  by  avermente  of  acts  done  in  pursuance  of  it 

**From  this  view  of  the  law  respectlnsr  conspiracy,  we  think  it  an  offence  which  espe> 
cially  demands  the  application  of  that  wise  and  humane  rule  of  the  common  law,  that  an 
indictment  shall  stete,  with  us  much  certainty  as  the  nature  of  the  case  will  admit,  the 
facts  which  constitute  the  crime  intended  to  be  charged.  This  is  required  to_  enable  the 
defendant  to  meet  the  charge  and  prepare  for  his  defence,  and,  in  case  of  acquittal  or  coo- 
viction,  to  show  by  tlie  record  the  identity  of  the  charge,  so  that  he  may  not  be  indicted 
a  second  time  for  the  same  offonce.  It  is  also  necessary  in  order  that  a  person  charged 
by  the  grand  jury  for  one  offence,  may  not  substantially  be  convicted  on  his  trial  of  an* 
other.  This  fundamental  rule  is  confirmed  by  the  declaration  of  rights,  which  declares 
that  no  subject  shall  be  held  to  answer  for  any  crime  or  offence  until  the  same  is  fiilly  and 
plainly,  substantially  and  formally  described  to  him. 

**  From  these  views  of  the  rules  of  criminal  pleadings,  it  appears  to  us  to  follow,  as  a 
necessary  legal  conclusion,  that  when  the  criminality  of  a  conspiracy  consiste  in  an  un- 
lawful  agreement  of  two  or  more  persons  to  compass  or  promote  some  criminal  or  illegal 
purpose,  that  purpose  must  be  fully  and  clearly  stated  in  the  indictment;  and  if  the  crimi- 
nality of  the  offence,  which  is  intended  to  be  charged,  consists  in  the  agreement  to  com- 
pass or  promote  some  purpose,  not  of  itself  criminal  or  unlawful,  by  the  use  of  fraud,  force, 
falsehood  or  other  criminal  or  unlawful  means,  such  intended  use  of  fraud,  force,  fiilsehood 
or  other  criminal  or  unlawful  means,  must  be  set  out  in  the  indictment  Such,  we  think, 
is,  on  the  whole,  the  result  of  the  English  authorities,  although  they  are  not  quite  uniform; 
1  East  P.  C.  461 ;  1  Stark.  C.  P.  I,  (2d  ed).  156 ;  opinion  of  Spencer,  senator,  9  Cow.  586, 
et  sea, 

*•  In  the  ease  of  a  conspiracy  to  induce  a  person  to  marry  a  pauper,  in  order  to  chanp 
the  burden  of  her  support  from  one  parish  to  another,  it  was  hold  by  Boiler  J.,  that,  as  the 
marriage  itself  was  not  unlawful,  some  violence,  fraud  or  falsehood,  or  some  artfol  or  sin- 
ister contrivance  most  be  ayerrred,  as  the  means  intended  to  be^  employed  to  eflect  the 
marriage,  in  order  to  make  the  agreement  indicteble  as  a  conspiracy ;  Rex  e.  Fowler,  3 
Russ.  on  Crimes  (1st  ed.)  1812;  S.  C.  1  East  P.  C.  461. 

••  Perhaps  the  cases  of  The  King  v.  Eccles,  3  Doogl.  337,  and  The  King  v.  Gill,  3  B.  & 
Al.  204,  cited  and  relied  on  as  having  a  contrary  tendency,  may  be  reconciled  with  the 
current  of  cases,  and  the  principal  on  which  they  are  founded,  by  the  fact,  that  the  court 
did  consider  that  the  indictment  set  fortii  a  criminal,  or  at  least  an  unlawful  purpose,  uid 
so  rendered  it  unnecessary  to  set  forth  the  means,  because  a  confederacy  to  accomplish 
such  purpose,  by  any  means,  must  be  considered  an  indicteble  conspirifty,  and  so  the  aver- 
ment of  any  intended  means  was  not  necessary. 

**  With  th«se  general  views  of  the  law,  it  becomes  necessary  to  consider  the  circum- 
stances of  the  present  case,  as  they  appear  firom  the  indictment  itself  and  from  the  bill  of 
exceptions  filed  and  allowed. 
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"  One  of  the  exception,  thoagh  not  the  firit  in  the  order  of  time,  yet  by  far  the  most 
important,  wu  this  : 

**  The  oonnscl  for  the  defendants  contended  and  requested  the  court  to  instract  the  jury 
that  the  iodictment  did  not  set  forth  any  agreement  to  do  a  crimieal  act,  or  to  do  any 
lawful  act  by  any  specified  crirainol  mean^  and  that  the  agreement  therein  set  forth  did 
not  ooBstitute  a  oonsfHracy  by  any  law  of  this  commonwealth.  Bat  the  judge  refhsed  so 
to  do,  and  instructed  the  jary  that  the  indictment  did,  in  his  opinion,  describe  a  confede. 
racy  among  the  defendants  to  do  an  nnlawfbl  act,  and  to  effect  the  same  by  unlawful 
means ;  that  the  society,  organized  and  associated  for  the  purposes  described  in  the  indict- 
ment, was  an  unlawful  conspiracy  against  the  laws  of  this  commonwealth ;  and  that  if  the 
jury  believed,  from  the  evidence  in  the  case,  that  the  defendants  or  any  of  them,  had  en- 
gaged in  soch  a  confederacy,  they  were  bound  to  find  such  of  them  guilty. 

**In  setting  forth  specially  conspiracies  of  this  class,  enou|rh  must  appear  to  enable  the 
court  to  determine  tbe*bffence  to  be  contrary  to  the  policy  of  the  law. 

**  An  indictment  for  conspiracy  to  cheat  and  defraud  a  party  of  the  fruits  and  advantages 
of  a  verdict  obtained,  is  also  bad  for  generality;  R.  e.  Richardson,  1  M.  &  Rob.  402.  A  con- 
spiracy Mo  defraud  the  creditors  of  W.  E.*  is  too  general;  R.  o.  Fowle,  4  C.  &  P.  492. 
Where  a  count  for  an  indictment  charged  the  defondants  with  conspiring  to  deceive  and 
defraud  divers  of  her  majesty's  subjects  who  should  bargain  with  them  for  the  sale  of  goods, 
ef  great  quantites  of  such  goods,- without  making  payment  or  satisfaction  for  the  same,  with 
intent  to  obtain  profit  and  emolument  to  defendants  (not  stating  with  particularity  what 
the  defendants  conspired  to  do),  it  was  held  bad,  as  not  showing  that  the  conspiracy  was 
for  a  purpose  necessarily  eriminal ;  R.  v.  Peck,  9  A.  &  E.  686.  A  count  charging  that 
the  defondants,  being  indebted  to  divers  peraons,  conspired  to  defraud  tliem  of  the  payment 
of  such  debts,  and  in  pursuance  of  sneh  conspiracy  executed  a  false  and  fraudulent  deed  of 
bargain  and  sale  and  assignment  of  certain  goods  from  two  of  themselves  to  a  third,  with 
intent  thereby  to  obtain  emoluments  to  themselves,  is  bad,  for  omitting  to  show  in  what 
respect  the  deed  was  false  and  fraudulent;  R.  e.  Peek,  9  A.  &  E.  686.  An  indictment 
stating  merely  that  the  defondants  conspired  *  by  false,  artful  and  deceitful  stratagems  and 
eontriyanoes,  as  much  as  in  them  lay,  to  injure,  oppress,  aggrieve  and  impoverish'  the 
prosecutor,  was  too  general  and  indefinite ;  R.  o.  Biers,  3  N.  &  M.  476 ;  1  A.  &  E.  327,  S. 
C  But  an  indictment  charging  that  the  defondants  conspired  *  by  divers  false  pretences 
and  subtle  means  and  devices,  to  obtain  and  to  acquire  to  themselves,  of  and  from  P.  D. 
and  C.  D.,  divers  large  sums  of  money  of  the  respective  moneys  of  the  said  P.  D.  and  C.,D., 
and  to  cheat  and  defraud  them  respectively  thereof,'  was  held  sufficient,  for  the  gist  of  the 
eflenee  being  the  conspiracy,  if  that  fact  and  its  object  be  stated,  the  particular  meana  and 
devices  need  not  be  set  out ;  R.  e.  Gill,  2  B.  &  Al.  204.  A  count  for  a  conspiracy  which 
charged  that  T.  and  B.  conspired  to  cause  certain  goods  which  had  been  and  were  imported 
and  brought  into  the  port  of  London,  from  parts  ^yond  the  seas,  and  in  respect  whereof 
certain  duties  of  customs  were  then  and  there  due  and  payable  to  the  queen,  to  be  carried 
away  firom  the  port  and  delivered  to  the  owners  without  payment  of  a  great  part  of  the 
duties^  with  intent  thereby  to  defraud  the  queen,  not  farther  describing  the  goods  or  the 
means  of  effecting  the  object  of  the  conspiracy,  was  held  suflBcicnt  on  motion  in  arrest  oF 
jadgment ;  Reg.  o.  Blake,  6  Q.  B.  R.  126.  do  an  indictment  charsring  conspiracy  *  to  de- 
fraud J.  W.  of  divers  goods,  and  in  pursuance  of  the  conspiracy  de&auding  him  of  divers 
goods,  to  wit,  of  the  value  of  £100,'  is  good,  without  specifying  such  goods ;  1  Chit  Rep. 
698;  and  the  court  in  such  case  will  not,  according  to  the  English  practice,  call  upon  the 
prosecutor  to  deliver  a  particular  of  such  goods ;  and  an  indictment  for  conspiracy  to  de- 
fraud divers  persons  seems  sufficient  without  stating  their  names ;  R.  e.  Biers,  1  A.  &  E. 
337;  R.  e.  De  Berenger,  3  M.  &  a  75 ;  3N.&M.475;  4  C.  P.  492.  The  third  count 
of  an  indictment  to  obtain  money  on  folse  pretences,  charged  the  offence  in  general  terms 
as  a  ooospiracy  to  cheat  the  proeecutor  of  his  money,  without  setting  out  the  false  pre- 
tences. The  evidence  was  that  the  prosecutor  was  told  by  the  defendant  that  the  horses 
in  qoeation  had  been  the  property  ofa  lady  deceased,  and  were  then  the  property  of  her 
sister,  and  never  had  been  the  property  of  a  horse-dealer,  &>c  All  these  statements  were 
&lee,  the  defendants  knowing  that  nothing  but  a  belief  of  their  truth  would  have  induced 
the  presecutor  to  make  the  purebase.  The  conspiracy  was  proved;  it  was  held  that  this 
count  was  sufficient,  and  that  it  charged  an  indictable  offenoe ;  Reg.  e.  Kenrick,  12  Law 
J.  N.  8.,  M.  C.  135.  The  fourth  and  fiflh  counts  of  the  same  indictment  charged  the  ob- 
taining of  money  by  folse  pretences;  the  evidence  was  that  the  defendant  in  order  to  induce 
the  prosecutor  to  make  the  contract  of  purchase,  made  the  false  pretence  aforesaid  respect- 
ingr  the  horses  sold,  and  thereby  induoed  him  to  buy ;  and  it  was  held  that  these  counts  were 
good,  and  that  the  liability  to  an  action  did  not  of  itself  furnish  any  answer  to  the  indict- 
meat;  ib.  In  O'Connell's  case,  a  toont  charging  in  substance  a  conspiracy  *  to  cause  and 
procure  divers  subjects  to  meet  Xogelhet  in  large  numbers,  for  the  unlawful  and  seditious 
purpose  of  obtaining  by  means  ofthe  exhibition  and  demonstration  of  great  physical  force 
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at  such  mcetingfi,  changes  in  the  go?emnient,  laws  and  constitution  of  this  realm,'  was 
held  by  all  tiie  judges  nut  to  show  witii  sufficient  certainty  the  object  of  the  defendants  to 
be  illegal ;  R.  o.  O'Connell,  11  CI.  &  Fin.  15;  9  iurisL  30.  So  in  Maryland,  an  indict- 
ment  charging  first,  an  executed  conspiracy,  falsely,  &.c.,  by  wrongful  and  indirect  means 
to  cheat,  defraud,  &.C.,  the  Bank  of  the  United  States ;  and  secondly,  charging  a  conspiracy 
only  (as  before),  where  one  of  the  defendants  was  president  of  the  office  of  discount,  Slc^ 
of  the  bank,  and  another  the  cashier  of  the  office,  and  another  a  director  of  the  mother 
bank,  was  held  to  allege  sufficiently  in  each  count,  a  punishable  conspiracy  at  common 
law ;  State  t>.  Buchanan,  5  Har.  &  J.  317.  The  same  doctrine,  in  two  instances,  was  held 
in  Pennsylvania ;  Collins  v.  Com.,  3  S.  &  R.  220;  Com.  v.  M'Kisaon,  8  S.  &  R.  420.  But 
the  case  which  goes  further  is  one  in  Pennsylvania,  in  which  the  Supreme  Court  sustained 
a  count  which  merely  averred  that  the  defendants  conspired  *  to  cheat  and  defraud  J.  S. 
of  the  aforesaid  heifer.*  *  There  may  be  confederacies,*  said  Gibson  J.,  in  giving  the  opi- 
nion of  the  court,  *  which  are  lawful,,  and  vou  must  therefore  set  fdTth  some  object  of  the 
confederates  which  it  would  be  unlawnil  for  them  to  attain  either  singly,  or  which, 
if  lawful  singly,  it  would  be  dangerous  to  the  public  to  permit  to  be  attained  by  the  com- 
bination of  individual  means;  for  it  is  the  object  that  imparts  to  the  confederacy  its 
character  of  guilt  or  innocence ;  and  of  the  nature  of  each  object,  and  the  bearing  which 
the  various  kinds  of  it  may  have  on  the  question  in  different  oases,  it  is  at  present  neces- 
sary to  say  no  more  than  that  where  it  is  the  doing  of  an  act  which  would  be  indictable, 
it  would  undoubtedly  render  the  confederacy  criminal.  But  in  stating  tlie  object,  it  ia 
unnecessary  to  state  the  means  by  which  it  is  to  be  accomplished,  or  the  acts  that  were  to 
be  done  in  pursuance  of  the  original  design ;  tbej  may  in  fact  not  have  been  agreed  on. 
You  need  not  set  forth  more  of  the  object  than  is  necessary  to  show  it  from  its  general 
nature,  to  be  unlawful ;  for  that  is  all  that  is  necessary  to  determine  the  character  of  what 
is  in  truth,  essentially  and  exclusively  the  crime,  the  confederating  together ;  and  this  is 
proved  by  the  precedents  produced  on  the  part  of  the  commonwealth  ;*  Com.  e.  M*Kis8oo« 
8  S.  &  R.  420." 

Where  the  act  only  becomes  illegal  from  the  means  used  to  eflect  it,  so  much  must  be 
stated  as  will  show  its  illegality,  and  charge  the  defendant  with  a  substantive  offence.  In 
an  indictment  for  a  combination  to  marry  paupers,  in  order  to  throw  the  burthen  of  main- 
taining them  on  another  parish,  it  is  necessary  to  show  that  some  threat,  promise,  bribe  or 
other  unlawful  device  was  used,  because  the  act  of  marriage  being  in  itself  lawful,  the 
procuring  it  requires  this  explanation  in  order  to  be  charged  as  a  crime ;  I  A.  &  £.  706, 
S.  C;  R.  V.  Fowler,  I  EasCs  P.  C.  461, 462 ;  R.  v.  Seward,  3  N.  &  M.  557.  In  such  case 
it  is  essential  to  show  the  intent  of  the  combination,  by  stating  that  the  husband  was  a 
pauper,  and  the  wife  legally  settled  in  the  parish  from  which  she  was  taken ;  R.  v.  Tanner, 
1  Esp.  Rep.  306,  307 ;  R.  e.  Edwards,  8  Mod.  320. 

Where  an  indictment  charged  the  defendants  with  conspiring  to  cause  goods  whidi  hsd 
been  imported,  &.C.,  and  in  respect  of  which  certain  duties  of  customs  were  payable  to  the 
queen,  to  be  carried  away  from  port  witliout  payment  of  duties,  with  intent  to  defraud  the 
queen  in  her  revenue  of  customs,  and  there  were  also  counts  charging  the  defendants 
generally,  with  conspiring  to  defraud  the  queen  of  duties,  by  false  and  fraudulent  repre- 
sentations of  the  value  and  nature  of  the  goods ;  it  was  held,  that  the  gist  of  the  indict- 
ment being  the  conspiracy,  the  indictment  was  sufficiently  certain,  without  showing 
what  the  goods  were,  or  what  duties  were  payable  on  them  ;  R.  v,  Blake,  13  Law  J.  a, 
S.,  M.C.  131. 

(g)  It  is  important  to  set  forth  the  names  of  the  parties  to  be  injured,  unless  a  good  rea^ 
son  be  given  for  their  non-specification.  Thus  in  R.  «.  King,  7  A.  &.  E.  806,  Tindal  C 
J.,  said  :  **The  second  and  more  important  objection  was,  that  the  indictment  itself  was 
bad ;  and  we  are  all,  upon  consideration,  of  opinion  that  this  objection  must  prevail.  Mr. 
Pa^hley  for  the  plaintiffs  in  error,  argued  that  the  indictment  was  bad  because  it  contained 
a  defective  statement  of  the  charge  of  oonspiracy ;  and  we  agree  that  it  is  defective.  The 
charge  is,  that  the  defendants  below  conspired  to  cheat  and  defraud  divers  liege  subjects, 
being  tradesmen,  of  their  goods,  &c ;  and  the  objection  is  that  these  persons  should  have 
been  designated  by  their  christian  and  surnames,  or  an  excuse  given,  such  as  that  their 
names  are  to  the  juror^  unknown;  because  this  allegation  imports  that  the  intention  of 
the  conspirators  was  to  cheat  certain  indefinite  individuals,  who  must  always  be  described 
by  a  name  or  a  reason  ffiven  why  they  are  not ;  and,  if  the  conspiracy  was  to  cheat  in- 
definite individuals,  as  n)r  instance  those  whom  they  should  afterwards  deal  with  or  after- 
wards fix  upon,  it  ought  to  have  been  described  in  appropriate  terms,  showing  that  the  ob- 
jects of  the  conspiracy  were,  at  the  time  of  making  it,  unascertained,  as  was  in  fact  done 
in  the  case  of  Rex  «.  De  Berengcr,  3  M.  &  S.  67,  and  The  Queen  v.  Peck,  9  A.  &  E.  686; 
and  it  was  argued  that,  if,  on  the  trial  of  this  indictment,  it  had  appeared  that  the  inten- 
tion  was  not  to  cheat  certain  definite  individuals,  but  such  as  the  conspirators  should 
afterwards  trade  with  or  select,  they  would  have  been  entitled  to  an  acquittal ;  and  we  all 
asrree  in  thi;*  view  of  the  case,  and  think  that  the  reasons,  assigned  against  the  validity  oi 
thia  part  of  the  indictment  are  correct.*^ 
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Conspiracy  to  rob. 

That  defendants  being  persons  of  evil  minds  and  dispositions  (with 
divers  others,  &c.),  on,  &c.,  at,  &c.,  unlawfully  and  wickedly  did  con- 
spire, combine,  confederate  and  agree  together  in  and  upon  one  A.  B., 
in  the  peace  of  God  and  of  the  commonwealth  then  and  there  being, 
feloniously  to  make  an  assault,  and  him  the  said  A.  B.  in  bodily  fear 
and  danger  of  his  life  then  and  there  feloniously  to  put,  and  the  goods 
and  chattels,  moneys  and  property  of  the  said  A.  B.,  from  the  person 
and  against  the  will  of  the  said  A.  B.,  then  and  there  feloniously  and 
violently  to  steal,  take  and  carry  away,  to  the  evil  example,  &lc. 

Conspiracy  to  murder^  wilh  an  attempt  to  induce  a  third  party  to  take 
part  in  the  same.{i) 

That  H.  D.,  late  of,  &c.,  and  J.  S.,  late  of,  &c.,  not  having  the  fear 
of  God  before  their  eyes,  but  being  moved  and  seduced  by  the  insti- 

(k)  It  IS  Of nal  to  set  ont  the  overt  acts,  that  is  to  say,  those  acts  which  may  have  been 
done  by  any  one  or  more  of  the  conspirators,  in  pursuance  of  the  conspiracy,  and  in  order 
to  effect  the  common  purpose  of  it ;  but  this  is  not  absolutely  reqaisite,  if  the  indictment 
charge  what  is  in  itself  an  unlawful  conspiracy ;  R.  v.  Seward,  1  A.  A^  fi.  706 ;  3  M.  d& 
M.  557,  S.  C. ;  and  see  R.  v.  Gill,  3  B.  &  AL  204;  1  East  P.  C.  461.  The  offence  is  com. 
plete  on  the  consummation  of  the  conspiracy,  and  the  overt  acts,  though  it  is  the  practice 
to  set  them  forth,  may  be  either  regarded  as  matters  of  aggravation,  or  discharged  as  sarplus- 
age ;  OX>>nnell  v.  R.,  11  CI.  &,  Fin.  15 ;  Collins  v.  Com.,  3  S.  &.  R.  330 ;  State  v,  Buchanan, 
5  Har.  Sl  J.  317  ;  State  v.  Cawood,  3  Stew.  360. 

How  lar  the  overt  acts  can  be  taken  in  to  aid  the  charging  part,  was  considered  by 
Tindal  C.  J.,  in  the  Exchequer  Chamber,  in  King  e.  R.,  7  A.  &  £.  807. 

■'Bat  it  was  then  urged  by  the  learned  counsel  for  the  crown  that,  supposing  these  ob. 
jections  to  be  well  founded,  this  defect  in  the  allegation  of  the  conspiracy  was  cured  by 
referring  to  the  whole  of  the  indictment,  the  part  stating  the  overt  acts  as  well  as  that 
statinsr  uie  conspiracy ;  and  Rex  e.  Spragge,  3  Burr.  999,  was  cited  as  an  authority,  that 
the  whole  ought  to  be  read  together.  The  point  decided  in  that  case  appears  to  have  been 
merely  this,  Uiat^  in  an  indictment  fer  a  conspiracy,  though  the  conspiracy  be  insufficient- 
ly  charged,  yet,  if  the  rest  of  the  indictment  contains  a  good  charge  of  a  misdemeanor,  the 
indictment  is  good.  Ld.  Mansfield  distinguishes  between  the  allegation  of  the  unexecuted 
conspiracy  to  prefer  an  indictment,  as  to  the  sufficiency  of  which  he  gave  no  opinion,  and 
that  of  the  actual  preferring  of  the  indictment  maliciously  and  wiwout  probable  cause, 
which  he  calls  a  completed  conspiracy  actually  carried  into  execution ;  and  this  he  holds 
to  be  clearly  sufficient;  and  no  doubt  it  was  so;  for,  rejecting  the  averment  of  the  an- 
execated  conspiracy,  the  indictment  undoubtedly  contained  a  complete  desciiption  of  a 
common  law  misdeineanor ;  King  v.  R.,  7  A.  &  £.  806, 808. 

**  But  if  we  examine  the  allegations  in  this  indictment,  there  is  no  sufficient  description 
of  any  act,  done  after  the  conspiracy,  which  amounts  to  a  misdemeanor  at  common  law. 
None  of  the  overt  acts  are  shown  by  proper  averments  to  be  indictable.  The  obtaining 
goods,  for  instance,  from  certain  named  individuals  upon  credit,  without  any  averment  of 
the  use  of  false  tokens,  is  not  an  indictable  misdemeanor;  and,  if  it  is  that,  because  it  is 
averred  to  have  been  done  in  pursuance  of  the  conspiracy  before  mentioned,  it  must  be 
taken  to  be  an  equivalent  to  an  averment  that  the  conspiracy  was  to  cheat  the  named  in- 
dividuals of  their  goods;  the  answer  is,  first,  that  it  does  not  necessarily  follow,  becatiso 
the  goods  were  obtained  in  pursuance  of  the  conspiracy  to  cheat  some  persons,  that  the 
conspiracy  was  to  cheat  the  persons  from  whom  the  goods  were  obtained ;  they  miffht 
have  been  obtained  from  A.,  in  the  execution  of  an  ulterior  purpose  to  cheat  B.  of  nis 
goods.  And,  secondly,  another  answer  is,  that,  if  the  averment  is  to  be  taken  to  be  equiva- 
lent to  one,  that  the  goods  were  obtained  from  the  named  individuals  in  pursuance  of  an 
illegal  conspiracy  to  cheat  and  defraud  those  named  individuals  of  their  goods,  it  would 
still  he  defective  as  not  containing  a  direct  and  posUivc  averment  that  he  did  conspire  to 
cheat  and  defraud  those  persons,  which  an  indictment  for  a  conspiracy,  where  the  conspi- 
racy itself  is  the  crime,  oaght  certainly  to  contain.  The  avciment  describing  the  offence 
ought  to  be  direct  and  pn^itivp.** 

(i)  From  Bitr.  Biadlbrd*s  precedents*. 
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gations  of  the  devil,  on,  &c«,  at,  &c.,  did  intend,  combine,  conspire  and 
agree  together  a  certain  F.  M.,  in  the  peace  of  God  and  this  common- 
wealth then  and  there  being,  feloniously  to  kill  and  murder;  and  the 
jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  fur- 
ther present,  that  the  said  H.  D.  and  J.  S.,  in  the  prosecution  of  such 
their  wicked  and  diabolical  intention  and  agreement,  at  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdictiou 
aforesaid,  did  labour,  instigate,  solicit,  entice  and  endeavour  to  per- 
suade a  certain  T.  0.  to  aid,  assist  and  abet  them  the  said  H.  and  J. 
in  accomplishing  and  fulfilling  their  said  wicked  intentions,  and  in 
the  felony  and  murder  by  them  intended  to  be  committed.  And  the 
jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  fur- 
ther presenty  that  the  said  H.  D.,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  in  the 
further  prosecution  of  such  his  wicked  intentions  aforesaid,  did  offer 
and  promise  to  give  unto  the  said  T.  0.,  a  new  suit  of  wearing  ap- 
parel and  six  hundred  dollars,  if  he  the  said  T.  would  admit  him  the 
said  H.,  secretly  and  in  the  night  time,  into  the  dwelling  house  of  the 
said  F.  M.,  that  he  the  said  H.  might  then  and  there  feloniously  kill 
and  murder  the  said  F.  M.,  to  the  evil  example,  die,  and  agaiust, 
&c.     {Conclude  as  in  book  1,  chap,  3)* 

Conspiring  to  cheat  prosecutor  by  divers  false  pretences  and  subtle 
means.    First  counL(j) 

That  T.  K.  the  elder,  late  of,  &c.,  horse-dealer,  and  T.  K.  the 
younger^  late  of,  &c.,  horse-dealer,  being  evil  disposed  persons^  and 

(j)  R.  V,  Kenrick,  5  A.  &.  E.  N.  S.  49.  This  count,  which  is  sabstantiallv  the  same 
with  that  of  R.  o.  Gill,  2  B.  &  Al.  204,  is  fully  discussed  in  the  note  at  the  foot  of  page 
334.  In  the  present  case,  Ld.  Denman  said :  **  This  was  an  indictment  for  a  conspiracy, 
containing  five  counts.  Of  these  the  two  last  were  given  up  by  the  counsel  for  the  proses 
cution,  on  account  of  an  objection  wholly  unconnected  with  that  made  to  the  others  now 
to  be  considered.  The  third  ran  in  the  following  form.  (His  lordship  then  read  the  third 
count).  The  fourth  and  fifth  charged  the  defendants  with  obtaining  money  by  fiJse  pre- 
tences, which  were  set  forth. 

'*  It  was  contended,  in  the  first  place,  that  the  third  count  was  bad  by  reason  of  unoer- 
tainty,  as  givinj^  no  notice  of  the  ofiTenee  charged.  The  whole  law  of  conspiracy,  as  it 
lias  boen  administered  at  least  for  the  last  hundred  years,  has  been  thus  called  in  question ; 
for  we  have  sufficient  proof  that  during  that  period  any  combination  to  prejudice  another 
unlawfully,  has  been  considered  as  constituting  the  ofience  so  called.  The  offence  has 
been  held  to  consist  in  the  conspiracy,  and  not  in  the  facts  committed  for  carrying  it  into 
effect ;  and  the  chargre  has  been  held  to  be  sufiiciently  made  in  general  terms  describing 
an  unlawful  conspiracy  to  effect  a  bad  purpose. 

**  This  form  of  indictment  was  formally  questioned  in  Rex  o.  GiU,  2  B.  &  Al.  204,  and 
was,  upon  discussion,  held  good ;  nor  has  that  decision  been  overruled.  The  indictment 
in  Rex  o.  Eccles,  stated  in  a  note  there,  is  equally  general. 

**  There  have  not  been  wanting  occasions  when  learned  judges  hare  expressed  regret 
that  a  charge  so  little  calculated  to  inform  a  defendant  of  the  facts  intended  to  be  proved 
upon  him,  should  be  considered  by  the  law  as  well  laid.  All  who  have  watched  the  pro- 
ceedings of  courts  are  aware  that  there  is  danger  of  injustice  from  calling  for  a  defence 
against  so  vague  an  accusation;  and  judges  of^high  authority  have  been  desirous  of  res- 
training its  generality  within  some  reasonable  bounds.  The  ancient  form,  however,  has 
kept  its  pi  ice,  and  the  expedient  now  employed  in  practice  of  furnishing  dcfondants  with 
a  particular  of  the  acts  charged  upon  them,  is  probably  effectual  for  preventing  surprif« 
and  unfair  advantages.  Doubts  have  also  been  expressed  how  far  an  indictment  for  con. 
spiracy  may  be  maintained  where  the  object  of  it  was  of  a  very  trivial  nature,  or  where 
the  whole  matter  might  be  thought  to  sound  in  damage,  not  in  crime.    Ld.  Ellenborough 
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seeking  to  get  their  living  by  various  subtle,  fraudulent  and  dishonest 
practises,  on,  &c.,  with  force  and  arms,  at,  &c.,  together  with  divers 
other  evil  disposed  persons,  unlawfully,  fraudulently  and  deceitfully 
did  combine,  conspire,  confederate  and  agree  together,  by  divers  false 
pretences  and  subtle  means  and  devices  to  obtain  and  acquire  to 
tliemseives,  of  and  from  one  G.  W.  F.,  divers  large  sums  of  money, 
of  the  moneys  of  the  said  G.  W.  F.,  and  (o  cheat  and  defraud  him 
thereof,  to  the  great  damage  of  the  said  G.  W.  F.,  to  the  evil  example, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 

Like  the  first,  except  that  the  conspiracy,  fyc,  was  alleged  to  be 
«to  obtain  and  acquire  to  the  said  T.  K.  the  elder'*  (only),  of  and 
from  the  said  G.  W.  F.,  &c. 

Third  count 

{Like  the  second,  only  substituting) :  «  T.  K,  the  younger,"  for 
«T.  K.  the  elder." 

Conspiracy  to  defraud  by  means  of  false  pretences  and  false  writings 
in  the  farm  and  similitude  of  bank  notes ;  the  overt  act  being  the  utter- 
ing  a  note  purporting  lobe  a  promissory  nxde,  ^c,  and  to  have  been 
signed,  ^c{k) 

That  the  defendants  on,  &c.,  at,  &c.,  falsely,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate  and  agree  among  them- 

in  Rez  o.  Tamer,  13  East  S38,  would  not  permit  parties  to  be  oonTicted  of  a  ooDepiracy 
ibr  effecting  to  slight  an  objeot  as  a  trespass  by  foUowiDg  the  game  on  another^s  land. 
The  same  learned  judge,  in  Rez  v.  Py  well,  1  Stark.  N.  P.  C.  402,  stopped  the  case  on  the 
trial  of  an  indictment  for  a  conspiracy,  where  the  fraud  to  be  accomplished  appeared  to  be 
sack  as  would  more  nroperly  be  the  foundation  of  a  civil  action  on  the  warranty  of  a  horse. 
But  if,  in  the  case  m  Rez  v.  Turner,  13  East  228,  the  meditated  injury,  instead  of  ending 
with  a  trespass,  had  been  planned  for  the  purpose  of  seizing  the  lancT-owner,  or  driving  him 
from  the  countij,  we  have  no  reason  to  think  that  the  learned  judge  would  have  condemned 
an  indictment  tor  a  conspiracy  to  offset  that  object  In  the  case  of  Rex  v.  Pywell,  1  Stark. 
N.  P.  C.  402,  the  acquittal  was  directed,  not  because  an  action  might  have  been  brought 
on  a  warranty,  but  because  one  of  the  two  defendants,  though  acting  in  the  sale,  was  not 
shown  to  have  been  aware  that  a  firaud  was  practised.  His  lordship  said,  *  that  no  indict- 
ment in  a  case  like  this  could  be  maintained  without  evidence  of  concert  between  the  par- 
ties  to  effectuate  a  fraud.*  Ld.  Tenterden  also  is  supposed  to  have  thrown  some  doubt  on 
the  eommon  form  of  indictment  for  conspiracy  in  Rez  v.  Fowle,  4  C.  &  P.  592 ;  but  the 
iadicUnent  there  departed  f>om  the  common  form,  charging  a  conspiracy  *  to  cheat  and 
defraud  the  just  and  lawful  creditors*  of  F.,  but  not  saying,  *  of  their  moneys,'  or  of  any 
thing.  This  objection  could  not  have  escaped  that  learned  judge,  though  two  others  only, 
and  those  less  weighty,  are  ascribed  to  him  by  the  reporter;  that  it  does  not  state  what 
was  to  be  done,  or  who  was  to  be  defrauded.  Even  that  indictment,  however,  he  permits 
ted  to  be  tried ;  and  the  defendants  were  acquitted  for  want  of  evidence.  If  they  had  been 
convicted,  and  the  judgment  arrested,  the  case  of  Rex  e.  Gill,  2  B.  &  Al.  204,  would  have 
remained  untouched.  Nor  does  Ld.  Tenterden  say  anything  which  indicates  his  dissatis- 
fiiction  with  it  The  indictments  in  Rex  e.  Richardson,  1  M.  &  Rob.  402,  and  Regina  v. 
Peck,  9  A.  dL  £.  686,  which  were  held  bad,  were  satisfkctorily  distinguished  in  the  argn* 
ment,  from  that  in  Rez  e.  Gill,  2  fi.  &  Al.  204." 

{h)  ColUns  o.  Com.,  3  8.  &  R.  220. 

Tilghman  C.  J. :  *•  It  is  said,  that  it  is  no  oflfence,  to  conspire  to  defraud  people  by  notes 
purporting  to  have  6esn  promissory  notes,  and  to  have  hetn  ngnedy  &c. ;  because  nobody 
could  be  imposed  on,  unless  the  note  purported  to  ^  a  promissory  note  at  the  time  of  pass- 
ing  it  This  is  a  nice  distinction.  It  would  have  been  more  proper  to  have  said,  purport- 
ing to  ben,  promissory  note,  &e. ;  but,  as  to  the  expressions,  to  have  been  eigned^  dtc,  they 
are  strictly  proper,  because  the  set  of  signing,  was  previous  to  the  act  of  panning,  and 
thereibre,  when  passed,  the  notes  did  in  trutli  purport  to  have  bgen  eigned.    But  there  are 
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Selves  to  deceiv'e  and  defraud,  and  to  cause  to  be  deceived  and  de-' 
fraudedy  divers  of  the  citizens  of  the  Commonwealth  of  Pennsylvania, 
of  great  sums  of  money,  by  means  of  false  pretences  and  false,  illegal 


other  ezpremions  charging  an  unlawfal  ooDBpiracr ;  the  plan  ia  deeeribed,  aa  an  agree- 
ment,  confederacy,  &c.,  to  defraad  by  raeana  of  falae  pretences  and  false  writinga«  in  the 
Jnrm  and  timilUude  of  bank  nifte$f  &c,  so  that  upon  the  whole,  it  sufficiently  appears,  that 
there  was  an  unlawful  conspiracy.  Besides,  the  overt  act  is  charged  with  strict  propriety; 
tiie  note  uttered  and  paid  to  Preston,  is  described  as  purporting  is  h^a  promiitory  nsCc, 
&c.,  and  to  kavt  been  ngned,  &,c  But  it  is  objected,  that  the  passing  of  this  note  was  the 
act  of  Collins  alone,  for  which  the  other  defendants  are  not  answerable.  It  would  have 
been  so,  bad  it  not  been  done  in  pursuance  of  the  project  in  which  they  were  all  engaged ; 
but  it  is  laid  in  the  indictment  aa  having  been  done,  *  aooording  to  and  in  pursnanceof  the 
conspiracy,  combination,  confederacy  and  agreement  among  themselves  had,  aa  aforesaid,* 
&c.  The  act  of  one,  therefore,  is  to  be  considered  as  the  act  of  all.  It  is  also  objected, 
that  it  does  not  appear  that  Preston  was  defl-auded  of  any  money,  or  other  property.  That 
is  of  no  importance,  the  note  was  paid  to  him  for  the  pwrpoae  of  defrauding  khn^  which 
makes  the  offence  complete,  whether  he  was  actually  defrauded  or  not." 

Gibson  J. :  **  In  this  indictment  the  fact  of  confederating  is  the  gist  of  the  ofienoe.  The 
overt  acts  charged  to  have  been  done  in  pursuance  of  the  conspiracy,  are  only  mattera  of 
aggravation,  and  not  necessary  to  the  consummation  of  the  crime;  which  would  be  well 
laid  if  all  the  overt  acta  were  omitted.  If  Uiis  were  an  indictment  for  cheating,  instead  of 
conspiring  to  cheat,  the  argument  in  behalf  of  the  defendant  below,  might  possibly  have 
weight:  but  I  am  not  aware  that  in  a  case  like  the  present,  it  is  at  all  neceasary  to  set 
out  the  false  tokens  or  pretences  with  which  the  cheat  was  intended  to  be  efiected.  A  oon> 
fcderacy  to  cheat,  generally,  would  be  indictable  before  any  means  should  be  devised  to 
carry  the  unlawful  purpose  into  execution;  Regina  v.  Best,  3  Ld.  Raym.  1167.  And 
where  the  act  is  untawful^  there  is  no  occasion  to  state  the  means  by  which  it  is  to  ba 
effected;  but  where  it  only  becomes  illegal  from  the  means  employed  to  execute  it,  so 
much  must  be  stated  as  will  show  its  illegality.  In  the  Crown  Circuit  Companion,  there 
is  a  preoedent  of  an  indictment  against  the  curate  and  officera  of  a  parish,  for  a  conspiracy 
to  cheat  aofferers  by  fire,  oat  of  money  collected  b^  a  brief  for  their  use;  in  which  the 
fraudoient  intent  is  stated  generally,  without  apecifymg  any  preconcerted  means  of  carry- 
ing it  into  eflfect  And  in  3  Chitty*s  Criminal  Law  61^  there  is  a  count  for  a  general  con. 
•piracy  to  defraud,  without  stating  any  overt  act  But  if  it  were  neceasary  to  set  forth  the 
nature  of  the  false  pretences,  this  indictment  contains  a  sufficient  description  of  them,  even 
if  the  part  objected  to  were  struck  out  To  say  that  the  defendant  defrauded  *  divers  of 
the  citizens  of  Pennsylvania  of  great  sums  of  money,  by  moans  of  false  pretences,  and  felse, 
illegal  and  unauthorized  paper  writings,  in  the  form  and  aimilitude  of  bank  notes,  which 
paper  writings  were  of  no  value,*  would  be  a  sufficient  description  of  the  fabe  preteoeea, 
in  an  indictment  for  cheating.  But  it  is  objected,  that  these  writings  are  further  deacribed 
as  purporting  to  Aaee  been  promissory  notes  for  the  payment  of  money,  and  to  Aava 
been  aigned,  &C.,  without  an?  averment  that  they  weie  so  at  the  time  the  confederacy 
was  formed;  and,  consequently,  that  it  does  not  appear  that  those  writings,  unaided 
by  false  representation,  could  be  effectual  instruments  in  the  execution  of  the  fiau- 
dulent  design,  which,  if  effected  by  a  naked  lie,  would  not  be  indictable  aa  a  dieaL 
But  that  eondusion  does  not  follow.  A  counterfeit  bank  note,  although  without  a  algna- 
nature,  and,  although  it  should  not  strictly  purport  to  be  a  promiaaory  note  for  the  pay* 
ment  of  money,  may,  very  readily,  be  the  successful  means  of  perpetrating  a  fi-aud  on  the 
unwary,  who  are  as  much  under  the  protection  of  the  law  as  the  most  acute.  In  Governs 
caae,  Sayer  Rep.  206,  the  defendant  waa  indicted  for  cheating,  by  aasuming  the  character 
of  a  merchant,  and  producing  *  to  I.  S.  several  paper  writings,  which  he  felsely  affirmed  to 
be  lettera  from  Spain,  containing  commissions  for  jewels,  &c,,  to  the  amount  of  X4000, 
by  means  whereof  he  got  into  his  hands  two  watchea,  the  property  of  I.  S.,*  without  any 
distinct  averment  that  the  paper  writings  purported  to  be  such ;  snd  it  was  held  p^ood.  But 
taking  it  that  the  law  would  be  otherwise,  if  thia  were  an  indictment  for  cheating,  would 
a  conspiracy  be  less  criminal  in  legal  estimation,  because  the  meana  agreed  on  to  carry 
the  unlawful  design  into  execution,  were  not  like  to  prove  effectual !  It  is  no  excuse  for 
a  conspiracy  to  carry  on  a  malicioua  prosecution,  that  the  indictment  was  defective,  or  that 
the  court  before  whom  it  was  found,  had  no  jurisdiction ;  although,  hi  either  case,  the  de. 
fondant  never  waa  in  jeopardy ;  Hawk.  b.  1,  c  7d,  s.  3.  The  devising  of  meana  is  not  a 
constituent  part  of  the  offence,  but  an  act  done  in  pursuance  of  the  original  design.  This 
remark  also  applies  to  the  remaining  objections,  which  relate  to  the  manner  of  setting  forth 
a  variety  of  instances  of  fraud,  actually  perpetrated  by  means  of  the  simulated  paper  writ* 
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and  anatithorized  paper  writings  in  the  form  and  similitude  of  bank 
notes,  which  said  paper  writings  were  of  no  value,  and  purported  10 
have  been  promissory  notes,  bearing  different  dates,  for  the  payment 
of  divers  sums  on  demand,  by  the  Ohio  Exporting  and  Importing 
Conipany,  at  their  bank  in  Cincinnati,  and  to  have  been  signed  by 
Z.  S.  as  president,  and  J.  L.  as  cashier;  when  in  verity  and  In  truth, « 
no  such  banking  company  existed,  and  that  according  to  and  in  pur- 
suance of  the  conspiracy,  combination,  confederacy  and  agreement 
among  themselves  had  as  aforesaid,  the  said  T.  C.  afterwards  did 
fraudulently,  unlawfully  and  deceitfully  offer  and  pay  to  one  J.  P., 
for  the  purpose  of  deceiving  and  defrauding  him  the  said  J.,  for  and 
as  a  good,  genuine  and  lawful  bank  note,  one  of  the  aforesaid  false, 
illegal  and  unauthorized  paper  writings,  in  the  form  and  similitude 
of  a  bank  note,  partly  written  and  partly  printed,  purporting  to  be  a 
promissory  note  for  the  payment  of  ten  dollars  by  the  Ohio  Exporting 
and  Importing  Company,  to  N.  W.,  or  bearer,  on  demand,  at  their 
bank  in  Cincinnati,  bearing  date  the  fifteenth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixteen,  and  to 
have  been  signed  by  Z.  S.  as  president,  and  J.  L.  as  cashier,  he  the 
said  T.  C.  did  then  and  there,  to  wit,  on,  &c.,  well  knowing  that  no 
such  bank  existed  at  Cincinnati  or  elsewhere,  as  the  Ohio  Exporting 
and  Importing  Company,  and  that  the  said  note  purporting  to  be  a 
bank  note  issued  by  the  said  company,  was  of  no  value,  &c. 

Conspiracy  to  cheat  prosecutor  by  inducing  him  to  buy  a  bad  note. 

That  B.,  late  of  and  W»,  late  of  &a,  being  persons  of 

wicked  and  fraudulent  minds  and  dispositions,  and  wickedly  devising 
and  intending  to  cheat  and  defraud  the  said  O.  D.  of  his  money,  goods, 
chattels  and  property,  on  at  G.,  in  the  County  of  W.  aforesaid, 

unlawfully,  wickedly  and  deceitfully  did  conspire,  combine,  confede- 
rate and  agree  together  to  cheat  and  defraud  the  said  0«  D.  of  his 
money,  goods,  cliattels  and  property  as  aforesaid,  under  a  false  and 

ingB  beJbre  described ;  and  not  to  the  original  hatchmsr  of  the  plot  On  the  second  point  I 
eonciir  with  the  rest  of  the  court:  the  law  has  been  irequenlJ;*^  settled  as  stated.**    ' 

Duncan  J. :  **  It  is  objected^  that  the  fiict  as  charged  is  not  indictable ;  that  the  sentence 
is  erroneous.  The  objection  is,  that  the  indictment  states  that  the  notes  purported  to  have 
been  signed  and  to  have  borne  date  at  different  days,  in  the  past  tense,  and  though  they 
might  nave  purported  to  be  so,  that  it  did  not  necessarily  iollow  that  they  were  so,  when 
they  were  uttered  and  passed.  The  conspiracy  was  *  to  cheat  and  defraud,  by  certain  pa- 
pers porporting  to  have  been  signed  by  certain  persons,  and  at  certain  times;  and  that  GoU 
lins,  in  pursuance  of  this  conspiracv,  did  utter  and  pay  these  papers,  purporting  to  have 
been  so  signed  and  so  to  bear  date  ;*  this  appears  to  me  a  sufficient  and  satisfactory  setting 
forth  of  these  papers.  Jt  was  not  necessary  to  set  them  forth  verbatim,  it  was  only  neces* 
sary  to  state  what  they  purported  to  be.  The  allegation  is,  that  thev  parpoited  to  be 
what  they  were  not  That  is  the  substance  of  the  offence,  and  U  is  substantially 
charged.  It  is  again  objected,  that  the  act  done  by  Collins,  is  not  the  act  which  the 
defendants  are  alleged  to  have  conspired  to  do.  Now  the  conspiracy  was  to  deceive  and 
defraud  divers  citiiens  of  this  commonwealth,  by  means  of  these  papers,  and  the  charge  is, 
that  Collins  did,  in  pursuance  of  such  conspiracy,  dLc.,  utter  and  pay;  the  overt  act  laid, 
was  the  act  they  combined  to  do.  It  was  not  a  conspira^  to  commit  one  act  of  fraud  on 
an  individual,  but  on  all  on  whom  they  could  practise  this  imposition.  It  is  further  ob. 
jected,  that  no  actual  fraud  is  alleged  to  have  been  perpetrated ;  the  act  of  fraud  was  his 
uttering  and  paying  these  notes ;  they  were  uttered  and  paid  as  good  and  genuine  notes  of 
a  certain  bank,  the  defendant  well  knowing  Uiere  was  no  such  bank.** 
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deceitful  colour  and  pretence  of  said  B.'s  securing  to  be  paid  unto 
the  said  0.  D.,  three  hundred  and  Ibrty-one  dollars  and  thirty  cent^, 
by  endorsing  and  transferring  to  the  said  0.  D.,  a  certain  promissory 
note  made  by  one  M.  6.,  by  which  note  the  said  M.  G.  pjomiscd  to 
pay  B.9  or  order,  three  hundred  and  forty-one  dollars  and  thirty  cents 
on  demand;  and  the  jurors,  &c.y  do  further  present,  that  the  said  B., 
in  pursuance  of  and  according  to  the  said  conspiracy,  did,  on 
(at  in  the  county  of         aforesaid),  wickedly  and  fraudulently 

pretend  to  the  said  0»  D.,  that  the  said  M.  G.  was  solvent  and  able 
to  pay  the  said  note,  and  that  the  said  0.  D.  would  be  in  no  danger 
of  losing  the  sum  of  money  contained  in  said  note,  by  taking  the  as- 
signment thereof,  at  the  risk  of  the  said  0.  D.  collecting  the  contents 
from  the  said  M.  G.,  without  resorting  to  the  said  B.  as  endorser,  and 
that  the  said  W.,  in  further  pursuance  of  and  according  to  the  con- 
spiracy aforesaid,  afterwards,  to  wit,  on  at  aforesaid, 
falsely  and  deceitfully  represented  to  the  said  0.  D.,  that  he  the  said 
W.  was  the  said  M.  G.,  the  maker  of  the  said  note,  and  that  the  said 
W.  had  then  two  hundred  dollars  in  money  for  the  purpose  of  pay- 
ing in  part  the  contents  of  said  note,  and  that  in  case  the  said  0.  D. 
would  purchase  the  said  note  of  the  said  B.,  he  the  said  W.  would 
thereupon  immediately  pay  the  sum  of  two  hundred  dollars  to  the 
said  0.  D.,  in  part  payment  of  the  said  note,  and  would  pay  the  re- 
mainder in  a  short  time  thereafter.  And  the  jurors  aforesaid,  upon 
their  oath,  &c.,  do  further  present,  that  the  said  B.,  in  further  pur- 
suance of  and  according  to  the  said  conspiracy,  assigned  and  trans- 
ferred, by  force  of  the  said  false  pretences  hereinbefore  mentioned; 
and  that  he  the  said  B.,  in  further  pursuance  of  and  according  to  said 
conspiracy,  by  means  of  said  false  pretences,  and  by  force  of  said 
assignment  and  transfer  of  said  note,  did  wickedly  and  fraudulently 
obtain  from  the  said  0.  D.,  one  horse  of  the  value  of  thirty  dollars,  a 
wagon  of  the  value  of  thirty  dollars,  &c.,  of  the  goods  and  chattels  of 
the  said  0.  D. ;  whereas  in  truth  and  fact,  the  said  M.  6.  was  then 
and  there  insolvent,  and  not  able  to  pay  the  money  contained  in  the 
said  note,  which  they  the  said  B.  and  W.  then  and  there  well  knew ; 
and  whereas  in  truth  the  said  W.  was  not  the  maker  of  the  said  note, 
nor  liable  to  pay  the  same,  as  was  falsely  pretended  by  the  said  W., 
to  the  said  0.  D.,  as  they  the  said  B.  and  W.  then  and  there  well 
knew ;  to  the  great  injury  and  damage  of  the  said  0.  D.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3).(/) 

(I)  People  0.  Barrett  and  Ward,  1  Johns.  R.  66.  On  this  indictment,  in  consequence  of 
the  suddenly  discovered  absence  of  material  testimony,  the  court,  on  application  of  the  dis- 
trict attorney,  withdrew  a  juror  against  the  defendants*  consent  On  a  subsequent  day 
they  were  tried  and  convicted  on  the  same  indictment,  but  on  error  to  the  Supreme  Court 
the  judgment  below  was  reversed,  and  they  were  discharged.  Being-  afterwards  re-indicted 
in  a  new  bill,  they  answered  autrefoi$  acquit^  to  which  the  attorney-general  replied  nul  tiel 
record.  However  irregular  this  ptea  was  under  the  circumstances — the  proper  course  now 
being  in  such  case  to  demur  to  the  plea — ^the  validity  of  the  present  indictment  was 
brought  before  the  court.  The  prosecution  rested  on  the  alleged  inadequacy  of  the  first 
indictment  to  sustain  a  verdict  After  a  very  zealous  scrutiny,  however,  but  one  error 
was  proved;  but  as  that  was  enough  to  vitiate  the  indictment,  it  was  held  that  it  could  not 
be  pleaded  in  bar  to  fUrther  proceedings  for  the  same  offence.  **  The  defendant's  counsel,** 
said  Spencer  J.,  **  has  obviated  all  the  exceptions  taken  to  the  indictment  but  one.  Tliere 
appears  to  tw  no  ventie,  either  expressly  or  by  implication,  aa  to  the  fxaudulent  representa- 


Digitized  by  LjOOQIC 


oovsnuAcr. 

To  cheat  by  indirect  meantf  4*c.,  tmth  overt  acts  charging  false  pre- 
tenceSf  ^c.(m) 

That  H.  G.,  C.  L.,  W.  W.,  R.  W.  and  F.  W^  &c.,  being  wicked 
and  evil  disposed  persons  as  aforesaid,  and  devising  and  contriving, 
&c,  on,  &c.,  with  force  and  arms,  at,  <&c.,  unlawfully,  falsely,  fraud- 
ulently, and  deceitfully  did  conspire,  combine,  confederate  and  agree 
together  unlawfully  and  by  indirect  means  to  obtain,  acquire  and 

Set  into  their  hands  and  possession,  of  and  from  one  G.  P.  R.,  certain 
ills  of  exchange  accepted  by  the  said  G.  P.  R.,  amounting  together 
to  a  large  sum  of  money,  to  wit,  the  sum  of  seven  hundred  pounds, 
and  to  cheat  and  defraud  the  said  G.  P«  R.  of  the  proceeds  of  the 
said  last  mentioned  bills  of  exchange  so  accepted  as  aforesaid ;  that 
in  pursuance  of  the  said  last  mentioned  conspiracy,  combination, 
confederacy  and  agreement  so  as  aforesaid  had  and  made,  the  said 
H.  G.,  C.  L.,  W.  W.,  R.  W.  and  F.  W.,  well  knowing  that  the  said 
G.  P.  R.  was  desirous  of  borrowing  a  certain  sum  of  money  upon 
certain  security  possessed  by  the  said  G.  P.  R.,  to  wit,  on,  &c.,  at, 
&c.,  did  falsely  pretend,  assert  and  affirm  to  the  said  G.  P.  R.,  that 
one  W.  P.  of  Paris,  in  the  kingdom  of  France,  and  then  resident  at 
H.  hotel,  Piccadilly,  in  the  said  County  of  Middlesex,  a  friend  of  the 
said  H.  G.,  and  a  client  of  the  said  W.  W.,  R.  W.  and  F.  W.,  had 
agreed  to  lend  and  advance  to  the  said  G.  P.  R.  and  H.  G.,  the  sum 
of  fifty-five  thousand  pounds,  forty-two  thousand  five  hundred  pounds, 
part  thereof,  to  be  received  by  the  said  G.  P.  R.,  and  the  sum  of 
twelve  thousand  five  hundred  pounds,  the  remainder  thereof,  to  be 
received  by  the  said  H.  G. ;  and  that  the  said  sum  of  fifty-five  thous- 
and pounds  was  lying  waiting  for  them  the  said  G.  P.  R.  and  H.  G., 
at  Messrs.  H.'s,  the  bankers  of  the  said  W.  P. ;  and  that  if  the  said  G. 
P.  R.  would  accept  bills  of  exchange  to  the  amount  of  five  thousand 
pounds,  in  addition  to  a  certain  other  bill  of  exchange  before  then 
accepted  by  the  said  G.  P.  R.  for  the  sum  of  one  thousand  pounds, 
and  would  also  accept  a  certain  other  bill  of  exchange  for  two  Ihous- 
and  pounds,  they  the  said  W.  W.,  R.  W.  and  P.  W.  should  and  would 
retain  for  the  said  G.  P.  R.,  the  sum  of  six  thousand  pounds  out  of 
the  said  H.  G/s  share  of  the  said  loan  or  sum  of  fifty-five  thousand 
pounds,  and  should  and  would  also  pay  and  discharge  certain  claims 
upon  the  said  G.  P.  R.,  amounting  to  the  further  sum  of  two  thous- 
and pounds,  out  of  the  said  G.  P.  R.'s  share  of  the  said  loan  or  sum 
of  fifty-five  thousand  pounds ;  by  means  of  which  said  false  pretences 
in  this  count  mentioned,  and  in  further  pursuance  of  the  said  last 
mentioned  conspiracy,  combination,  confederacy  and  agreement  so 
bad  and  made  as  aforesaid,  they  the  said  H.  G.,  C.  L.,  W.  W.,  R.  W. 

tioos  made  by  B.  to  O.  D.  that  M.  G^  the  maker  of  the  note,  was  in  solvent  circumetanoea. 
This  repreeentation  is  the  ?ery  gist  of  the  indictment;  and  had  the  defendant  befsn  con- 
vieted  on  it,  I  shoold  haTO  held  the  jadgroent  liable  to  be  arrested ;  for  it  is  a  fundamental 
princifde  in  criminal  law  that  every  material  fact  most  be  clearly  and  ftilly  set  oat,  so  that 
DoChing  can  be  taken  by  intendment"  This  blank  is  here  filled  up  by  the  afwrment  in 
brackets. 

(«)  This  indictment  was  sanctioned  by  the  Court  of  King's  Bench,  in  R.  e.  Gompertz, 
December  17, 1646,  1 1  Jurist  204,  (see  ante,  p.  335,  n.)  The  rreat  stress  was  on  Uie  eighUi 
,  which,  M  well  as  the  other  counts,  was  sustained  by  the  courts 
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and  F.  W.,  afterwards,  to  wir,  on,  &c.,  at,  &c.,  did  obtain,  acquire  and 
get  into  their  hatids  and  possession,  of  and  from  the  said  6.  P.  R., 
certain  other  bills  of  exchange  accepted  by  him  the  said  G.  P.  R.,  aud 
payable  at  a  future  day,  for  divers  other  large  sums  of  money 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
seven  thousand  pounds,  that  is  to  say,  four  bills  of  exchange  for  the 
i^espective  sums  of  one  thousand  pounds  each,  two  bills  of  exchange 
for  the  respective  sums  of  five  hundred  pounds  each,  and  one  other 
bill  of  exchange  for  the  sum  of  two  thousand  pounds.  Whereas  in 
truth  and  in  fact,  the  said  W.  P.  of  Paris,  in  the  kingdom  of  France, 
and  then  resident  at  H.  hotel,  Piccadilly,  in  the  said  County  of  Mid- 
dlesex, a  friend  of  the  said  H,  G.,  and  a  client  of  the  said  W.  W.,  R. 
W.  and  F.  W.,  had  not  agreed  to  lend  and  advance  the  said  G.  P.  R. 
and  H.  G.,  the  sum  of  fifty-five  thousand  pounds,  the  sum  of  forty- 
two  thousand  five  hundred  pounds,  part  thereof,  to  be  received  by 
the  said  G.  P.  R.,  and  the  sum  of  twelve  thousand  five  hundred 
pounds,  the  remainder  thereof,  to  be  received  by  the  said  H,  G. 

And  whereas  in  truth  and  in  fact,  no  sum  of  fif\y-five  thousand 
pounds  was  lying  waiting  for  them  the  said  G.  P.  R.  and  H.  G.,  at 
Messrs.  H.'s,  the  bankers  of  the  said  W.  P. ;  and  whereas  in  truth 
and  in  fact,  if  the  said  G.  P.  R.  would  accept-bills  of  exchange  to  the 
amount  of  five  thousand  pounds,  in  addition  to  a  certain  other  bill  of 
exchange  before  then  accepted  by  the  said  G.  P.  R.,  for  the  sum  of 
one  thousand  pounds,  and  would  also  accept  a  certain  other  bill  of  ex- 
change for  two  thousand  pounds,  they  the  said  W.  W.,  R.  W.  and  F. 
W.  would  not  retain  for  the  said  G.  P.  R.,  the  sum  of  six  thousand 
pounds  out  of  the  said  H.  G.'s  share  of  the  said  loan  or  sum  of  fifty- 
five  thousand  pounds,  and  would  not  also  pay  and  discharge  certain 
claims  upon  the  said  G.  P.  R.,  amounting  to  the  sum  of  two  thousand 
pounds  out  of  the  said  G.  P.  R.'s  share  of  the  said  loan  or  sum  of 
fifty-five  thousand  pounds ;  and  whereas  in  truth  and  in  fact,  there 
was  no  such  person  as  W.  P.  of  Paris,  in  the  kingdom  of  France, 
and  then  resident  at  H.  hotel,  Piccadilly,  in  the  said  Coimty  of  Mid- 
dlesex, a  friend  of  the  said  H.  G.,  and  a  client  of  the  said  W.  W.,  R. 
W.  and  F.  W. ;  and  whereas  in  truth  and  in  fact,  the  said  H.  G.,  C. 
L,,  W.  W.,  R,  W.  and  F.  W.,  well  knew  that  no  advance  of  money 
was  intended  to  be  made  to  the  said  G.  P.  R.  by  W.  P.,  or  any  other 
person  whatsoever  5  and,  on  the  contrary  thereof,  the  said  H.  G.,  C. 
L.,  W.  W.,  R.  W,  and  F.  W.,  during  all  the  time  last  aforesaid,  in- 
tended only  to  obtain  and  acquire  to  themselves  the  said  several  last 
mentioned  bills  of  exchange  so  accepted  as  aforesaid,  and  to  convert 
the  same  to  their  own  use,  and  utterly  to  cheat  and  defraud  the  said 
G.  P.  R.  of  the  same,  and  of  the  proceeds  thereof  respectively,  to  wit, 
at,  &c.,  to  the  great  fraud,  damage  and  deception  of  the  said  G.  P. 
R.,  &c 

Tliefourik  cornet  charged  that  the  defendants  conspired  to  enable  the 
said  it  G.  to  get  into  his  hands  certain  bills  of  exchange  accepted  by 
the  said  6.  P.  R.^  and  cheat  and  defraud  him  of  the  proceeds  theretft 
and  proceeded  to  state  certain  overt  acts. 

Toe  fifth  count  charged  t/iat  the  defendants  conspired  to  cheat  and 
defraud  the  said  G.  P.  R.  of  divers  large  sums  of  money^  of  the  proper 
moneys  of  the  said  G.  P.  R, ;  and  proceeded  to  state  owfrt  acts. 
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7%e  $ixlh  count  charged  that  (he  defendtmts  conspired^  hy  divers  faJse 
pretences^  to  cheat  and  defraud  the  said  G.  P.  R,  of  dioers  large  stuns 
of  money ^  of  (he  proper  moneys  of  the  said  G.  P.  R. 

The  seoenth  count  charged  that  the  defendants  conspired,  by  false 
pretences,  to  get  into  their  hands  divers  other  bills  of  exchange  accepted 
by  the  said  6.  P.  R,,  and  payable  at  a  future  day;  not  stating  overt 
acts. 

The  eighth  count  stated  that  the  said  H.  6.,  C.  L.,  W.  W.,  R.  W, 
and  F.  W.,  being  such  evil  disposed  persons  as  aforesaid,  and  devising 
and  contriving  as  aforesaid,  afterwards,  to  wit,  on,  &a,  in  the  year 
aforesaid,  with  force  and  arms,  at  G/s  inn  aforesaid,  in  the  County  of 
Middlesex  aforesaid,  unlawfully,  falsely,  fraudulently  and  deceitfully 
did  conspire,  combine,  confederate  and  agree  together,  by  divers  false 
pretences  aiKl  indirect  means,  to  cheat  and  defraud  the  said  G.  P.  R. 
of  his  moneys^  to  the  great  damage,  fraud  and  deceit  of  the  said  G. 
P.  R,  to  the  evil  example,  &c. 

Conspiracy  to  cheat  by  false  pretences.  First  count  Conspiracy  "  by 
divers  false  pretences  and  subtle  means  and  contrivances**  to  obtain 
goods,  i^c,  from  prosecutors.  Overt  acts  charging  a  fraudulent  car- 
rying  on  business  by  a  fictitious  name,  receiving  goods  on  that  basis, 
and  fraudulently  concealing  the  same.{n) 

That  the  several  defendants  <<  intending  to  defraud  divers  of  the  liege 
subjects  of  our  lord  the  king  of  their  goods  aud  merchandise,  on,  &c., 

(»)  This  is  the  firit  ooant  of  the  indiotmeot  In  R.  v.  Hamilton,  7  C.  &  P.  448. 

The  second  ooont  ebar|red  that  all  the  defendanta^  **intendin||f  to  cheat  and  defraud 
diven  of  the  liege  subjeeta  of  our  lord  the  king  of  tlieir  goods  and  merchandise,"  did  coo- 
•pire,  **  by  diyera  false  pretences  and  subtle  means  and  contrivances,  to  obtain  and  acquire 
to  themselves)  of  and  from  divers  liege  subjects  of  our  lord  the  king,  then  carrying  on  bu- 
•inese  at  or  near  Belfast  aforesaid,  to  wit,  J.  B,  and  W.  D.  {naming  the  eight  pro8eeutor$\ 
divers  other  goods  and  merchandise  of  great  value,  to  wit,  of  the  value  of  J6 10,000,  and 
to  cheat  and  defraud  the  said  subiects  of  their  said  goods  and  merchandise,  to  the  great 
damage  of  the  said  J.  B.  and  W.  B.,"  dtc 

The  third  count  was  exactly  similar  to  the  second,  ezoept  that  it  througliottt  omitted  the 
names  of  the  parties  intended  to  be  defrauded. 

The  fourth  count  was  exactly  similar  to  the  third,  except  that  in  it  the  names  of  John 
Bell  and  William  Bell  were  inserted  throughout  this  count,  instead  of  the  words  **  divers 
lie^jre  subjects  of  our  said  lord  the  king,  then  carrying  on  business  at  or  near  Bel&st  aforo. 
■aid." 

The  fifth  and  sixth  counts  were  similar  to  the  fburtli,  except  that  in  these  counts  the 
names  of  Mr.  Stewart  and  Messrs.  Bragg  were  substituted  for  those  of  Messrs.  Bell. 

The  seventh  count  charged  that  all  the  defendants,  **  intending  to  cheat  and  defraud 
certain  persons,  then  carrying  on  business  at  Belfast  aforesaid,  of  their  goods  and  mer. 
chandise,**  did  conspire  **  that  the  said  S.  J.,  otherwise  called  G.  F.  H.,  should  fraudulently 
get  into  his  hands,  under  odour  and  pretence  of  purchasing  the  same,  divers  goods  and 
merchandises,  of  and  belonging  to  certain  merchants,  then  carrying  on  business  at  B«U 
fast,  and  that  (all  the  defendants)  should  ohoat  and  defraud  the  said  merchants  so  carry- 
ing on  business  at  Belfiist,  of  the  said  goods  and  mejchandise,  to  the  great  damage  of  tlie 
said  merebants,**  dee. 

The  eighth  count  charged  that  the  defendants,  intending  to  defraud  Messrs.  Bell,  did 
conspire  thai  S.  J.,  otherwise  called  G.  F.  H.,  should  **  fraudulently  get  into  his  hands, 
under  colour  and  pretonce  of  purehasing  the  same,'*  goods  of  Messrs,  Boll,  and  that  all  the 
defendanto  **  should  cheat  and  defraud"  Messrs.  BcU  of  the  same. 

The  ninth,  tenth  and  eleventh  counts  were  similar,  substituting  the  namea  of  Mr.  Stew- 
art, Messrs.  Bragg  and  Mr.  Makinson  for  those  of  Messrs.  Bell. 

The  twelfth  count  charged  that  all  the  defendants,  *«  intending  to  cheat  and  defraud 
divers  of  the  liege  subjects  of  oar  lord  the  king  of  their  goods  and  meroliandises,"  didooa- 
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at,  &c.,  and  within  the  jurisdiction  of  the  said  court,  uniawftilly,  &r., 
did  conspire,  with  divers  other  persons  unknown,  by  divers  &lse  pre- 

f pire  **  by  diver*  false  pretences  and  subtle  means  and  dericcs,  that  the  said  S.  J^  other- 
wise  called  G.  F.  II.,  should  frauduiently  get  into  his  hands  divers  goods  and  mercandise 
of  and  belonging  to  the  said  liege  subjects,  and  that  (all  the  defendants)  shonld  cheat  and 
defraud  the  said  liege  subjects  of  their  said  goods  and  merchandises,  to  the  great  damage 
of  the  said  liege  subjects,'*  &c. 

The  thirteenth  count  charged  that  all  the  defendants,  '*  intending  to  cheat  and  defrand 
divers  liege  subjects  of  our  lord  tJie  king  of  their  goods  and  merchandises,"  did  conspire 
^  by  fiilse  pretences  and  subtle  means  and  devices  to  get  into  their  hsnds  divers  goods  and 
merchandise,  of  and  belonging  to  the  said  liege  subjects,  of  great  value,  and  to  cheat  vid 
defraud  the  said  liege  subjects  of  the  same,  to  the  great  damage  of  the  said  liege  sab- 
jecls,"  dc.c. 

In  this  case  a  summons  having  been  obtained,  calling  on  the  prosecutors  to  show  cause 
why  they  should  not  deliver  a  particular  of  the  charge: 

Bodkin,  for  the  defendants  contended,  that,  from  the  general  nature  of  the  indictment, 
the  defendants  could  not  make  their  defence  without  a  particular  of  the  charges. 

C.  Phillips,  for  the  prosecution,  submitted  that,  in  a  case  of  conspiracy,  tl^  defendants 
were  not  entitled  to  a  particular  of  the  charge. 

Littledale  J. ,  took  time  to  consider,  and  then  made  the  following  order : 
"•The  King  o.  M.  Woolf  and  others. 

**UpoB  hearing  Mr.  Bodkin,  of  counsel  for  the  defendants,  and  Mr.  O.  Phillips,  of  ooon. 
sel  for  the  prosecutors,  and  upon  hearing  the  attorneys  or  agents  on  both  sides,  I  do  order 
that  the  prosecutors  deliver  to  the  defendant,  M.  Woolf^  or  his  sttomey,  a  particular  state- 
ment and  specific  charge,  in  writing,  to  be  made  against  the  iaid  M.  Woolf  under  this  in- 
dictment, in  order  tliat  he  may  be  enabled  fairly  to  defend  himself  against  such  charge; 
and  that  in  the  meantime  all  Airther  proceedings  be  staid. 
"  Dated  this  5th  day  of  February,  1836. 

"J.  LtTTLKDALE.'* 

Under  this  order  the  following  particular  was  delivered:  * 

**  In  the  Central  Criminal  Courtd — ^I'he  King  against  Mozely  Woolf  and  others. 

"  In  obedience  to  an  order  obtained  by  you,  we  give  you  notice,  that  the  statement  or 
charge  which  is  made  against  you  is  of  conspiracy  with  Joseph  Charles  Lyons,  Simeon 
Jostph,  oUierwise  George  Frederick  Hamilton,  Isidore  Levinson,  otherwise  James  Roller, 
Hey  man  l/cvin,  Morris  Levinson  and  Abraham  Hartsane,  or  one  of  them,  to  defraud  the 
several  otlier  persons  mentioned  in  this  indictment  and  others,  by  obtaining  from  them, 
through  the  said  Simeon  Joseph,  otherwise  George  Frederick  Hamilton,  large  quantities 
of  goods,  under  the  false  pretence  that  the  said  Simeon  Joseph,  otherwise  called  George 
Frederick  Hamilton,  was  a  partner  in  the  firm  of  Malisius  Schneider  and  Company,  of 
Hamburg,  and  under  the  false  and  fraudulent  pretences  and  means  charged  in  the  indict- 
ment, that  you  the  said  Mozely  Woolf,  were  a  party  or  privy  to  the  said  conspiracy,  and 
acted  in  furtherance  thereof;  and  that  you  received  the  said  goods  so  fraudulentJy  obtained 
or  part  thereof,  with  a  guilty  knowledge,  or  with  reasonable  ground  to  suspect,  that  they 
had  been  fraudulently  obtained,  and  that  you  did  not  come  by  honest  and  fair  means,  and 
in  the  usual  course  of  fair  and  honest  trade  and  dealing,  into  tlie  possession  of  the  said 
goods;  and  take  notice,  that  the  prosecutors  will  contend  that  they  are  not  bound  or  limit- 
ed by  this  notice  to  giving  in  evidence  any  matter  which,  if  this  notice  had  not  been 
delivered,  they  would  have  been  entitled  to  give  in  evidence  on  the  trial  of  thu  indictment 
Dated  this  9th  day  of  February,  183$. 

**  Yours,  dLC  AsRURST  Sl  Gainsford. 

**  Solicitors  for  the  prosecution. 

*'  To  Mozely  Woolf,  one  of  the  above  named  defendants,  and  to  Mr.  Isaacs,  hu  atiomej 
or  agent,  or  whom  else  it  may  concern." 

A  summons  was  afterwards  taken  out  before  Mr.  Justice  Littledale,  for  a  further  and 
better  particular  of  the  charge. 

'^Adolphus,  for  the  prosecution. — I  submit  that  there  ought  to  be  no  particular  in  a  case 
of  conspiracy.  I  am  aware  that  in  cases  of  barratry  and  of  embenlement  (R.  o.  Hodgson, 
3  C.  dL  P.  423 ;  R.  v.  Bootyman,  3  C.  dt  P.  300),  particulars  have  been  granted;  and  in  a 
recent  case  of  nuisance  a  particular  was  ordered  (R.  e.  Curwood,  5  N.  &  M.  369);  but  in 
a  case  of  conspiracy,  I  believe  there  is  no  instance  of  a  particular  of  the  charge  having 
been  ordered. 

^  Littledale  J. — Before  I  made  the  order  for  a  particular  in  this  ease,  I  conferred  with 
several  of  the  learned  judges,  and  they  agreed  witli  me  as  to  the  making  of  the  order.  It 
is  there&re  not  my  opinion  alone ;  1  think  you  ought  in  your  particiJar  to  state  either 
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fences  and  subtle  means  and  contrivances,  to  obtain  and  acquire  to 
themselves  of  and  from  divers  liege  subjects  of  our  lord  the  king,  thnn 
carrying  on  business  at  or  near  Belfast,  in  that  part  of  the  united 
kingdom  called  Ireland,  to  wit,  of  J.  B.  and  W.  B.,and  of  W.  S.,and  of 
H.  B.  and  H.  B.  the  younger,  and  of  6.  H.,  and  of  T.  H.,  and  of  C.  A., 
diyers  goods  and  merchandises  of  great  value,  to  wit,  of  the  value  of 
ten  thousand  pounds,  and  to  cheat  and  defraud  the  said  subjects 
thereof."  And  the  jurors,  <&c.,  do  further  present,  that  the  defendant 
S.  J.,  otherwise  called  O.  F.  H.,  in  pursuance  of  the  said  conspiracy, 
did  afterwards  at  Belfast  **  falsely  and  fraudulently  carry  on  business, 
under  the  style  and  firm  of  M.  S.  and  Company,  and  did  fraudulently 
obtain  divers  goods  and  merchandised  of  great  value,  to  wit,  of  the 
Talue  often  thousand  pounds,  of  and  belonging  to  the  said  liege  sub- 
jects of  our  said  lord  the  king,  then  carrying  on  business  at  Belfast  as 
aforesaid,  under  colour  and  pretence  of  purchasing  the  same  for  the 
said  firm  of  M.  S.  and  Company,  to  wit,  goods  and  merchandise  of 
the  said  J.  B.  and  W.  B.,  of  the  value  of  one  thousand  pounds,"  and 
{stating  goods  of  the  value  of  five  hundred  pounds  of  each  qf  the 
other  prosecutors).  And  the  jurors,  &c.,  do  further  present,  that  the 
six  other  defendants,  in  further  pursuance  of  this  conspiracy,  "did 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  fraudulently  receive 
the  said  goods  so  obtained  by  the  said  S.  J.,  otherwise  called  6.  F.  H. 
as  aforesaid,  under  colour  and  pretence  of  having  purchased  the  same, 
and  did  fraudulently  conceal  and  secrete  the  same."    And  so  the  j  urors 

thmt  the  goods  were  obtained  by  thoee  pretences  stated  in  the  first  count,  or  that  you  should 
specify  what  the  pretences  were. 

**  CarringUm,  for  the  defendant  WoolC— Nothing  can  be  more  feneral  than  the  particular 
already  delivered.  It  does  not  limit  tlie  charge  in  any  war  either  to  time,  place,  persons 
or  facts.  I  submit,  that  Mr.  Woolf  should  be  informed  what  specific  acts  he  is  charged 
with  having  done,  and  also  the  timee  and  places  at  which  those  acts  are  alleged  to  have 
taken  place. 

**  LiUledale  J.^ — I  do  not  think  that  in  a  case  of  conspiracy,  I  ought  to  compel  the  prose* 
enters  to  state  all  that 

**  Carringioo.— The  proeecutors  add  a  notice  at  the  end  of  their  particulars,  vague  as  they 
are,  that  they  do  not  intend  to  be  bound  by  them,  but  that  they  meant  to  go  into  other 
eridenoe. 

■*  Littledale  J. — ^The  proeecutors  should  not  add  that  to  their  particulars.  If,  afler  giving 
particulars  the  prosecutors  give  a  distinct  and  separate  notice,  that  they  mean  to  go  into 
other  evidence,  and  the  defendants  at  the  trial  object  to  that,  and  rely  upon  the  particulars, 
the  judge  at  the  trial  will  decide  whether  he  will  receive  any  evidence  beyond  the  parti- 
culars. I  think  that  the  ordering  of  particulars  in  cases  like  the  present,  is  a  highly  bene- 
ficial practice,  and  I  also  think,  that  a  particular  should  give  the  same  information  that  a 
special  count  does.  The  first  count  in  this  indictment  in  my^opinion,  states  enough  with- 
oat  any  particular;  the  effect  of  a  particular  being,  when  a  count  is  framed  in  a  general 
form,  to  give  the  opposite  party  the  same  information  thst  he  would  give  if  there  was  a 
special  count  I  have  always  understood  Uiis  to  bo  the  rule  with  respect  to  particulars  in 
civil  cases.'* 

flis  krdflhip  nnide  the  fhUowing  order : 

'•  The  King  v.  M.  Woolf;  indicted  with  others. 

**Upon  hearing  Mr.  Carrington,  of  counsel  for  the  defendant,  and  Mr.  Adolphns,  of 
eooBsel  fbr  the  prosecution,  and  by  consent,  I  do  order,  that  the  attorneys  or  agents  for 
the  proeecution,  deliver  to  Mr.  Isaacs,  the  defendant,  M.  Woolf *s  attorney,  a  further  and 
better  particular  of  the  nature  and  charge  alleged  in  the  indictment  in  this  prosecation. 
And  that  in  the  mesntime  all  further  proceedings  be  staid. 
•«  Dated  the  16th  day  of  February,  183&. 

**J.  LiTTLlDALB.** 
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aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  (all  the  defendants), 
in  manner  and  by  the  means  aforesaid,  unlawfully  and  fraudulently 
did  obtahi  from  the  said  J.  B.  and  W.  B.,  W.  S.,  H.  B.  and  H.  B.  the 
younger,  G.  H.,  T.  H.  and  C.  M.,  respectively,  the  goods  and  mer- 
chandise aforesaid,  and  did  cheat  and  defraud  them  thereof,  «<  to  the 
great  damage  of  the  said  J.  B.  and  W.  B.,  &c.,  and  against  the 
peace,"  &c.     (Conclude  as  in  book  1,  chap.  3). 

Conspiracy  to  obtain  from  prosecutor  certain  articles  under  the  pretence 
Vuit  defendants  were  the  servants  of  a  third  party*  Overt  acts  charg- 
ing the  consummation  of  the  conspiracy. 

That  J.  M'G.  and  P.  M'G,  late  of,  &c.,  yeomen,  being  evil  and  ill- 
disposed  persons  and  contriving  and  intending  unlawfully,  fraudu- 
lently and  deceitfuly  to  cheat  and  defraud  one  C.  G.  P.,  of  the  city 
aforesaid,  yeoman,  on,  &c.,  with  force  and  arms,  &c.,  at,  &c.,  falsely, 
fraudulently  and  unlawfully  did  combine,  conspire,  confederate  and 
agree  together  to  obtain,  acquire  and  get  into  their  possession  of  and 
from  the  said  C.  G.  P.,  three  pots  of  kitchen  fat  of  the  value  of 
seven  shillings  and  sixpence  and  five  bushels  of  wood  ashes  of  the 
value  of  three  shillings  and  ninepence,  under  the  false  colour  and  pre- 
tence that  the  said  J.  and  P.  were  the  servants  of  E.  and  M.  of  the 
city  aforesaid,  tallow  chandlers  and  soap  boilers,  and  employed  and 
authorized  by  them  the  said  E.  and  M.  to  collect  kitchen  fat  and  wood 
ashes  for  them  the  said  E.  and  M.  And  the  said  J.  and  P.  in  pursu- 
ance of  and  according  to  the  conspiracy,  combination  and  agreement 
aforesaid,  so  as  aforesaid  between  them  had,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  the  city  aforesaid,  and  within  the 
jurisdiction  of  this  court,  falsely,  fraudulently,  unlawfully  and  deceit- 
fully did  pretend  and  affirm  that  they,  then  and  there  were  the  ser- 
vants of  E.  and  M.,  tallow  chandlers  and  soap  boilers,  and  that  they 
were  employed  and  authorized  by  them  to  collect  kitchen  fat  and 
wood  ashes.  And  the  said  J.  and  P.  in  pursuance  of  and  according 
to  the  conspiracy,  combination  and  agreement  aforesaid,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  city  aforesaid  and 
within  the  jurisdiction  of  this  court,  by  the  fisilse  pretences  aforesaid, 
did  obtain,  acquire  and  get  into  their  possession  unlawfully  and  fraud- 
ulently, three  pots  of  kitchen  fat  of  the  value  of  seven  shillings  and 
sixpence  and  five  bushels  of  wood  ashes  of  the  value  of  three  shillings 
and  ninepence,  of  the  goods  and  chattels  of  the  said  C.  G.  P.,  from  the 
said  C.  G.  P.,  whereas  in  truth  and  in  fact,  they  the  said  J.  and  P.  were 
not  then  the  servants  of  the  said  E.  and  M.,  nor  was  either  of  them  the 
servant  of  the  said  E.  and  M.,  and  whereas  they  the  said  J.  and  P. 
were  not  then  authorized  and  employed,  nor  was  either  of  them  au- 
thorized and  employed  by  the  said  £.  and  M.  to  collect  kitchen  fat 
and  wood  ashes,  to  the  great  damage  of  the  said  C.  G.  P.,  to  the  evil 
example,  Ac,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 
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Conspiring  to  geiproseculor^s  goads  by  false  pretences^  ^c.(o) 

That  A.  W.  and  C.  J.,  both  now  resident  in  Ipswich  in  the  County 
of  Essex  aforesaid,  labourers,  being  evil  disposed  persons  and  devising 
and  contriving  to  cheat  and  defraud  one  M.  P.  of  his  property,  oti, 
&jc.y  now  last  past,  at,  dLC,  with  force  and  arms  did  unlawfully  con- 
spire, combine,  confederate  and  agree  together  to  obtain,  acquire  and 
get  into  their  hands  and  possession  of  and  from  the  said  M.  P.  a  large 
quantity  of  women's  shoes ;  and  that  they  the  said  W.  and  J.  in  pur- 
suance of  the  unlawful  conspiracy,  combination,  confederacy  and 
agreement  aforesaid,  so  as  aforesaid  had,  did  then  and  there  falsely, 
fraudulently,  unlawfully  and  deceitfully  pretend  to  and  atfirm  to  the 
said  P.  that  his  the  said  M.  W.'s  name  was  W.  L.,  that  he  the  said 
W.  then  lived  in  the  town  of  Gloucester,  in  the  county  aforesaid,  that 
he  carried  on  the  business  of  shoemaking  in  the  said  town  of  Glouces- 
ter, that  he  wanted  a  large  number  of  shoes  to  ship  to  the  Havana  in 
the  West  Indies ;  that  he  then  had  a  large  number  of  shoes  making 
for  his  use  to  be  shipped  to  the  said  Havana  by  him,  but  that  they 
could  not  be  finished  and  delivered  to  him  so  soon  as  he  should  have 
occasion  for  them,  and  that  he  the  said  M.  P.  giving  credit  to  and  be- 
lieving the  aforesaid  false,  deceitful  and  fraudulent  pretences  and 
affirmations  of  the  said  W.  and  J.,  and  not  knowing  the  contrary,  was 
induced  to  and  then  and  there  did  deliver  to  the  said  W.  and  J.  two 
hundred  pairs  of  women's  shoes  of  the  value  of  one  hundred  and 
twenty-four  dollars,  upon  trust  and  credit;  and  that  the  said  M.  W. 
in  pursuance  of  and  according  to  the  unlawful  conspiracy,combination, 
confederacy  and  agreement  aforesaid,  did  then  and  there  falsely^  de- 
ceitfully and  fraudulently  make  counterfeit  and  fabricate  two  promis- 
sory notes  of  hand  for  the  sum  of  sixty-two  dollars  each,  bearing  date 
the  day  aforesaid,  one  of  which  notes  was  made  payable  to  the  said  M. 
P.  or  his  order  in  thirty  days  from  the  said  date,  the  other  of  which 
was  made  payable  as  aforesaid  in  sixty  days  from  the  said  date ;  and 
that  the  said  A.  W.,  then  and  there,  in  pursuance  of  and  according  to 
the  conspiracy,  combination,  confederacy  and  agreement  aforesaid,  did 


(o)  This  count  was  sustained  in  Com.  v.  Warren,  6  Mass.  74,  and  on  this  account  I 
have  introduced  it  into  the  text,  though  I  doubt  whether  it  can  be  held  an  authority  any 
whore  except  in  the  state  where  it  was  rated,  and  even  there  its  weight  is  very  much  affect, 
ed  by  Com.  v.  Hunt,  4  Mete.  11 1.  In  the  case  of  Warren,  Parsons  J.,  in  disposing  of  the 
indictment,  said :  **The  gist  of  tlie  offence  is  the^conspiracy  to  cheat  Putnam  of  his  shoes, 
and  the  defendanli  might  lawfully  have  been  convicted,  if  the  jury  were  satisfied  on  legal 
evidence  that  they  were  guilty  of  the  conspiracy  charged,  although  no  act  done  in  pursu- 
ance of  it  had  been  proved ;  Com.  v,  Judd  et  aL,  2  Mass.  R.  329. 

**  But  Warren's  intent  to  defiraud  Putnam  is  not  denied,  and  the  question  is,  whetlier 
the  jury  could  lawfully  infer  that  Johnson  was  an  associate  and  confederate  in  the  same 
fraudulent  design.  He  went  with  Warren,  he  was  with  him  in  the  shop  when  he  received 
the  shoes,  and  when  he  gave  the  fictitious  securities.  If  Johnson  gave  no  evidence  to  ex- 
plain his  connexion  with  Warren,  whence  the  jury  might  infer  that  it  was  innocent,  they 
might  infer  that  he  was  privy  to  Warren's  want  of  credit,  and  that  he  had  obtained  the 
shoes  fraudulently.  If  the  evidence  had  rested  here,  the  jury  might  have  pressed  it  too 
fiir;  but  when  it  was  proved  that  he  received  a  hundred  pair  of  the  shoes,  and  sold  thrm 
under  a  fictitious  name,  the  jury  might  well  infer  that  as  he  had  his  share  in  the  plunder, 
be  was  an  associate  in  the  villainy  by  which  it  was  obtained.  We  cannot,  therefore,  say 
that  the  verdict  as  to  Joh'nson  is  against  evidence,  but  the  presumption  against  Kim  is  so 
strong,  that  the  jury  were  wcU  wariauted  to  inier  his  guilt  in  tlie  conspiracy  charged.** 
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falsely,  deceitfully  and  fraudulently  and  with  a  design  to  deceive, 
cheat  and  defraud  the  said  P.,  counterfeit,  sign  and  place  the  said  name 
of  W.  L.  to  each  of  the  said  notes  of  hand  as  and  for  the  true  and 
real  name  of  him  the  said  A.  W.,  and  deliver  the  said  notes  to  said  P. 
as  security  for  the  payment  of  the  said  shoes,  as  and  far  the  notes  of 
him  the  said  A.  W. ;  whereas  in  truth  and  in  fact,  the  name  of  said 
A.  W.  was  not  W.  L.,  and  whereas  in  truth  and  in  &ct,  the  said  A. 
did  not  then  live  or  dwell  in  the  said  town  of  Gloucester,  nor  did  he 
then  or  at  any  other  time  carry  on  the  business  of  shoemaking  in  said 
town  of  Gloucester,  nor  did  the  said  A.  W.  intend  to  ship  the  said 
shoes  to  the  said  port  of  Havana,  nor  had  he  then  any  quantity  of 
shoes  making  or  expected  to  be  made  for  him  to  be  shipped  to  the 
said  Havana,  or  for  any  other  purpose  whatever ;  but  the  said  W. 
was  then  and  there  a  person  of  no  business,  property,  credit  or  cha- 
racter whatever,  and  was  an  idle,  dissolute  and  fraudulent  person.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid  do  say,  that  the  said 
A.  W.  and  C.  J.,  according  to  and  in  pursuance  of  the  unlawful  con- 
spiracy, combination,  confederacy  and  agreement  aforesaid,  him  the 
said  M.  P.  of  the  aforesaid  two  hundred  pairs  of  shoes  in  manner 
aforesaid,  did  unlawfully  cheat,  deceive  and  defraud,  to  the  great  dam- 
age of  him  the  said  M.  P.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

Against  the  officers  of  a  bank,  for  a  conspiracy  to  obtain  by  fraudulent 
meanSf  discounts  on  state  stock  to  a  large  amouni*{p) 

That  by  an  act  of  congress  of  the  United  States,  passed  on  the 
tenth  day  of  April,  in  the  year  of  our  Lord  &c.,  at  the  City  of  Wash- 
ington, entitled  <<an  act  to  incorporate  the  subscribers  to  the  Bank  of 
the  United  States,"  a  bank  was  established  and  chartered  as  a  cor- 
poration and  body  politic,  by  the  name  and  style  of  the  "Presidenr, 
Directors  and  Company  of  the  Bank  of  the  United  States,"  with 
authority,  power  and  capacity  among  other  things  to  have,  purchase, 
receive,  possess,  enjoy  and  retain  to  them  and  their  successors,  lands, 
rents,  tenements,  hereditaments,  goods,  chatties  and  effects,  of  what- 
soever kind,  nature  and  quality,  to  an  amount  not  exceeding  in  the 
whole  fifty-five  millions  of  dollars;  to  deal  and  trade  in  bills  of  ex- 
change, gold  and  silver  bullion;  and  to  take  at  the  rate  of  six  percent, 
per  annum  for,  upon  its  loans  or  discounts,  and  to  issue  bills  or  notes 
signed  by  the  president  and  countersigned  by  the  principal  cashier  or 
treasurer  thereof,  promising  the  payment  of  money  to  any  person  or 
persons,  his,  her  or  their  order,  or  to  bearer. 

And  that  under,  and  by  virtue  of  the  power  and  authority  given  to 
the  said  directors  by  said  act  of  congress,  an  oflSce  of  discount  and 
deposit  of  the  said  corporation  was,  at  the  time  hereinafter  mention- 
ed, regularly  and  duly  established  in  pursuance  of  the  power  comain- 

{p)  This  tnd  the  following  form  were  lostained  by  tlie  Court  of  Appoak  of  Maryland, 
in  the  celebrated  case  of  State  «.  Buchanan ;  5  liar.  Sl  J.  317.  They  bear  the  name  of 
Luther  Martin,  the  attorney-ffeneral,  &.C.,  and  for  accuracy  and  appropriateness  of  expres* 
sion,  are  almost  uniivalled.  The  opinion  of  the  court  has  been  already  notioed  (ante,  |ib 
337),  but  a  careful  examination  of  it  is  recommended  to  the  litudeat 
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ed  io  said  act  at  the  City  of  Baltimore,  in  the  State  of  Maryland^ 
aforesaid.  (And  that  6.  W.  late  of  the  City  of  Baltimore,  merchant, 
was  at  the  time  hereinafter  mentioned  and  before  and  afterwards,  one 
of  the  directors  of  the  said  Bank  of  the  United  States  at  Philadelphia, 
to  wit,  at  the  City  of  Baltimore  aforesaid).  And  that  J.  A.  B.,  late  of 
the  City  of  Baltimore,  merchant,  was  at  the  time  hereinafter  men- 
tioued,  and  before  and  since,  president  of  the  said  office  of  discount 
and  deposit  of  the  said  Bank  of  the  United  States,  in  the  City  of  Bal- 
timore. And  that  J.  W.  M^C,  late  of  the  City  of  Baltimore,  gentle- 
mail,  was  at  the  time  hereinafter  mentioned,  and  before  and  after- 
wards, cashier  of  the  said  office  of  discount  and  deposit  of  the  said 
Bank  of  the  United  States  in  the  City  of  Baltimore,  to  wit,  at  the  City 
of  Baltimore  aforesaid.  (And  that  the  said  6.  W.,  so  being  one  of 
the  directors  of  the  said  Bank  of  the  United  States),  and  that  the  said 
J.  A.  B.,  so  being  president  of  the  said  office  of  discount  and  deposit 
of  the  said  bank  in  the  City  of  Baltimore,  and  the  said  J.  W.  M'C, 
so  being  cashier  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  City  of  Baltimore,  being  evil  disposed  and  dishonest  per- 
sons, and  wickedly  devising,  contriving  and  intending,  falsely,  un- 
lawfully, fraudulently,  craftily  and  unjustly,  and  by  indirect  means 
to  cheat  and  impoverish  the  said  President,  Directorjs  and  Company  of 
the  Bank  of  the  United  States  (and  to  defraud  them  of  their  moneys, 
funds  and  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes,  and  of  their  honest  and  fair  gains  to  be  derived 
under  and  pursuant  to  the  said  act  of  congress,  from  the  use  of  their 
said  moneys,  funds  and  promissory  notes  for  the  payment  of  money, 
commonly  called  bank  notes),  on  the  eighth  day  of  May,  in  the  year 
of  our  Lord,  &c.,  at  the  City  of  Baltimore  aforesaid,  with  force  and 
arms,  <tc.  did  wickedly,  falsely,  fraudulently  and  unlawfully  con- 
spire, combine,  confederate  and  agree  together,  by  wrongful  and 
indirect  means  to  cheat,  defraud  and  impoverish  the  said  President, 
Directors  and  Company  of  the  Bank  of  the  United  States,  *  and  by 
subtle,  fraudulent  and  indirect  means  and  divers  artful,  unlawful  and 
dishonest  devices  and  practices,  to  obtain  and  embezzle  a  large  amount 
of  money  and  of  promissory  notes  for  the  payment  of  money,  com- 
monly called  bank  notes,  to  wit,  of  the  amount  and  value  of 
current  money  of  the  United  States,  the  same  being  then  and  there 
the  property  and  part  of  the  proper  funds  of  the  said  President,  Di- 
rectors and  Company  of  the  Bank  of  the  United  States,  from  and  out 
of  the  said  office  of  discount  and  deposit  of  the  said  bank  in  the  city 
of  Baltimore,  without  the  knowledge,  privity  or  consent  of  the  said 
President,  Directors  and  Company  of  the  Bank  of  the  United  States, 
and  also  without  the  privity,  consent  or  knowledge  of  the  directors 
of  the  said  office  of  discount  and  deposit  of  the  said  bank  in  the  City 
of  Baltimore,  for  the  purpose  of  having  and  enjoying  the  use  thereof 
for  a  long  space  of  time,  to  wit,  for  the  space  of  two  months,  without 
paying  any  interest,  discount  or  equivalent  for  the  use  thereof,  and 
without  securing  the  payment  thereof  to  the  said  corporation.  And 
the  more  effectually  and  securely  to  perpetrate  and  conceal  the  same, 
that  the  said  J.  W.  M'C.  should  from  time  to  time  falsely  and  fraudu- 
lently t  state,  allege  and  represent  to  the  said  directors  of  the  said 
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office  of  discount  and  deposit  in  the  City  of  Baltimore^  that  such 
moneys  and  promissory  notes  so  agreed  to  be  obtained  and  embezzled 
as  aforesaid,  were  loaned  on  good,  sufficient  and  ample  security  (in 
capital  stock  of  the  said  bank,  pledged  and  deposited  therefor;  and 
also,  should  from  time  to  time  make  and  fabricate  false  statements 
and  vouchers  respecting  the  same;  and  other  property  and  funds  of 
the  said  corporation,  to  be  laid  before  and  exhibited  to  the  said 
directors  of  the  said  office  of  discount  and  deposit  of  the  said  bank 
in  the  City  of  Baltimore^.  And  that  the  said  (G.  W.)  J.  A.  B.  and  J. 
W.  M'C,  being  such  officers  of  the  said  corporation  as  aforesaid,  *^* 
did  then  and  there  in  pursuance  of  and  according  to  the  said  unlaw^ 
ful,  false  and  wicked  conspiracy  and  confederacy,  combination  and 
agreement  aforesaid,  by  indirect,  subtle  and  wrongful,  fraudulent  and 
unlawful  means,  and  by  divers  artful  and  dishonest  devices  and 
practices,  and  without  the  knowledge,  privity  or  consent  of  the  said 
President,  Directors  and  Company  of  the  Bank  of  the  United  States, 
and  without  the  privity,  knowledge  or  consent  of  the  directors  of  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Baltimore, 
obtain  and  embezzle  a  large  amount  of  money  and  of  promissory 
notes  for  the  payment  of  money,  commonly  called  bank  notes,  the 
same  being  the  property  and  part  of  the  proper  funds  of  the  said 
corporation,  from  and  out  of  their  said  office  of  discount  and  deposit 
in  the  City  of  Baltimore,  to  wit,  the  amount  and  value  of  one  million 
five  hundred  thousand  dollars,  current  money  of  the  United  States, 
for  the  purpose  of  having  and  enjoying  the  use  thereof,  and  did  have 
and  enjoy  the  use  thereof  for  a  long  space  of  time,  to  wit,  for  the 
space  of  two  months,  without  paying  any  interest,  discount  or 
equivalent  therefor,  and  without  securing  the  payment  of  the  said 
moneys  and  the  said  promissory  notes  for  the  payment  of  money 
commonly  called  bank  notes;  and  did  then  and  there  falsely,  craftily, 
deceitfully,  fraudulently,  wrongfully  and  unlawfully  keep  and  convert 
the  same  to  their  own  use  and  benefit,  without  the  knowledge,  privity 
or  consent  of  the  said  corporation,  and  without  the  knowledge,  privity 
or  consent  of  the  directors  of  the  said  office  of  discount  and  deposit  in 
the  City  of  Baltimore;  and  did  then  and  there  the  more  efiiectually  to 
perpetrate  and  conceal  the  said  conspiracy,  confederacy,  fraud  and 
embezzlement,  cause  and  procure  false  and  fraudulent  representations, 
allegations,  statements  and  vouchers  to  be  made  and  fabricated,  and 
the  same  to  be  exhibited  to  and  laid  before  the  directors  of  the  said 
office  of  discount  and  deposit  in  the  City  of  Baltimore,  by  the  said  J. 
W.  M'C.  as  cashier  of  the  said  office  of  discount  and  deposit,  respecting 
the  said  moneys  and  the  said  promissory  notes  for  the  payment  of 
money  so  obtained  and  embezzled  as  aforesaid,  in  which  said  re- 
presentations, allegations,  statements  and  vouchers,  it  was  then  and 
there  falsely  and  fraudulently  represented,  alleged  and  exhibited,  that 
the  said  moneys  and  promissory  notes  for  the  payment  of  money,  were 
loaned  on  good,  sufficient  and  ample  security,  in  capital  stock  of  the 
said  bank,  pledged  and  deposited  therefor.  When  in  truth  and  in  fact 
no  capital  stock  of  the  said  bank,  and  no  other  security  was  pledged 
or  deposited  therefor,  as  the  said  G.  W.,  J.  A-  B.  and  J.  W,  M'C. 
then  and  there  well  knew ;  and  that  the  said  false,  wicked,  unlawful 
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and  frandnlent  conspiracy,  confederacy  and  agreement  above  men* 
tionedy  and  the  said  false,  wicked,  unlawful  and  fraudulent  acts  done 
in  pursuance  thereof,  above  set  forth,  were  then  and  there  made,  done 
and  perpetrated  by  the  said  6.  W.,  J.  A.  B.  and  J.  W.  M'C.  in  abuso 
and  violation  of  their  duty  and  the  trust  reposed  in  them,  and  the 
oaths  taken  and  lawfully  sworn  by  them  respectively  as  such  officers 
of  the  said  corporation  aforesaid.  And  that  the  said  G.  W.,  J.  A.  B. 
and  J.  W.  M'C.  did  then  and  thereby,  falsely,  wickedly,  fraudulently, 
wrongfully  and  unlawfully  impoverish,  cheat  and  defraud  the  said 
President,  Directors  and  Company  of  the  Bank  of  the  United  States,  to 
the  great  damage  of  the  said  president,  directors  and  company,  to  the 
evil  example  of  all  others  in  like  manner  offending,  and  against  &c. 
(Conclude  as  in  book  1,  chap,  3). 

Against  same  for  conspiring  to  obtain  by  fraudulent  means  the  temporary 
use  of  a  large  quantity  of  notes  belonging  to  said  bank  without  pay* 
ing  interest  for  them. 

That  the  said  O.  W.,  so  being  one  of  the  directors  of  said  Bank 
of  the  United  States  at  Philadelphia,  to  wit,  at  Baltimore  aforesaid; 
and  the  said  J.  A.  B.,  so  being  president  of  the  said  office  of  dis« 
count  and  deposit  of  the  said  bank  in  the  City  of  Baltimore ;  and 
the  said  J.  W.  M'C,  so  being  cashier  of  the  said  office  of  discount  and 
deposit  of  the  said  bank  in  the  City  of  Baltimore,  being  evil  disposed 
and  dishonest  persons,  and  wickedly  devising  and  contriving  and 
intending,  falsely,  unlawfully,  fraudulently,  craftily  and  unjustly,  and 
by  indirect  means  to  cheat  and  impoverish  the  said  President,  Direc- 
tors and  Company  of  the  Bank  of  the  United  States,  and  to  defraud 
them  of  their  moneys,  funds  and  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  and  of  their  honest  and  fair 
gains  to  be  derived  under  and  pursuant  to  the  said  act  of  congress^ 
from  the  use  of  their  said  moneys,  funds  and  promissory  notes  for  the 
payment  of  money,  commonly  called  bank  notes,  afterwards,  to  wit,  on 
the  eighth  day  of  May,  in  the  year  of  our  Lord,  &c.,  at  the  City  of  Balti- 
more aforesaid,  with  force  and  arms,  &c,did  wickedly,  falsely,  fraudu- 
lently and  unlawfully  conspire,combine,confederate  aiid  agree  together 
by  wrongful  and  indirect  means  to  cheat,  defraud  and  impoverish  the 
said  President,  Directors  and  Company  of  the  Bank  of  the  United  States, 
and  by  subtle,  fraudulent  and  indirect  means  and  divers  artful,  unlaw- 
ful and  dishonest  devices  and  practices,  to  obtain  and  embezzle  a  large 
amount  of  money  and  promissory  notes  for  the  payment  of  money, 
commonly  called  bank  notes,  to  wit,  of  the  amount  and  value  of  one 
million  five  hundred  thousand  dollars,  current  money  of  the  United 
States,  the  same  being  then  and  there  the  property  and  part  of  the 
proper  funds  of  the  said  President,  Directors  and  Company  of  the  Bank 
of  the  United  States,  from  and  out  of  the  said  office  of  discount  and  de- 
posit of  the  said  bank  in  the  City  of  Baltimore,  without  the  knowledge, 
privity  or  consent  of  the  said  President,  Directors  and  Company  of  the 
Bank  of  the  United  States,  and  also  without  the  privity,  consent  or 
ki)owiedge  of  the  directors  of  the  said  office  of  discount  and  deposit 
of  said  bank  in  the  City  of  Baltimore,  for  the  purpose  of  having  and 
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enjoying  the  ase  thereof  for  a  long  space  of  time,  to  wit,  for  (he  space 
of  two  iDonthSy  without  payirtg  any  interest,  discount  or  equivalent 
for  the  use  thereof,  and  without  securing  the  payment  thereof  to  the 
said  corporation ;  and  that  the  said  false,  wicked,  unlawful  and  fraud- 
ulent conspiracy,  confederacy  and  agreement  above  mentioned,  were 
then  and  there  made,  done  and  perpetrated  b^  the  said  G.  W.,  J.  A. 
B.  and  J.  W.  M'C,  in  abuse  and  violation  of  their  duty  and  the  trust 
reposed  in  them,  and  the  oaths  taken  and  lawfully  sworn  by  them 
respectively  as  such  officers  of  the  said  corporation  as  aforesaid,  to 
the  great  damage  of  the  said  president  directors  and  company,  to  the 
evil  example  of  all  others  in  like  manner  offending,  and  against  &c. 
{Conclude  us  in  book  1,  chap.  3). 

Against  same  for  conspiring  to  appropriate  several  bills  of  exchange^  4"^ 

Same  as  count  on  p.  357,  omiiting  passages  in  brockets  down  to 
*  and  proceed:  and  that  in  pursuance  of  and  according  to  the  said 
unlawful,  false  and  wicked  conspiracy,  confederacy,  combination  and 
agreement  aforesaid,  the  said  J.  W.  M'C.  did  then  and  there  fraiidu- 
lently,  secretly  and  contrary  to  the  duties  of  his  office,  give  and  deliver 
over  to  the  said  J.  A.  B.,  and  the  said  J.  A.  B.  did  then  and  there 
fraudulently,  secretly  and  contrary  to  the  duties  of  his  office,  receive 
and  take,  for  the  purpose  of  having  and  enjoying  the  benefit  and  use 
of  the  same  for  a  long  space  of  time,  to  wit,  for  the  space  of  four 
months,  without  the  privity,  knowledge  or  consent  of  the  said  Presi- 
dent, Directors  and  Company  of  the  Bank  of  the  United  States,  and 
without  the  privity,  knowledge  or  consent  of  the  directors  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  at  Baltimore,  as  afore- 
said, and  without  securing  the  payment  of  the  value  or  amount  of  the 
same,  certain  bills  of  exchange,  the  number  whereof  is  unknown  to 
the  jurors  aforesaid,  drawn  upon  a  certain  person  or  certain  persons 
in  London,  to  the  jurors  aforesaid  unknown,  to  the  amouut  in  the 
whole  of  six  thousand  and  eighty  pounds  sterling,  lawful  money  of 
Great  Britain,  and  equal  in  value  to  twenty-seven  thousand  twenty- 
two  dollars  and  twenty-two  cents,  lawful  money  of  the  United  States; 
which  said  bills  of  exchange,  he  the  said  J.  W.  M'C.  had  previously 
thereto  received  and  taken,  by  virtue  of  his  office  of  cashier  as  afore- 
said, in  payment  of  a  debt  which  was  then  and  there  due  to  the  said 
President,  Directors  and  Company  of  the  Bank  of  the  United  States,  by 
the  Farmers'  and  Mechanics'  Bank  of  Georgetown  in  the  District  of 
Columbia,  and  which  said  bills  of  exchange  were  then  and  there  in 
the  custody  and  possession  of  him  the  said  J.  W.  M'C,  he  being  such 
cashier  as  aforesaid,  as  the  property  and  part  of  the  proper  funds  of 
the  said  President,  Directors  and  Company  of  the  Bank  of  the  United 
States ;  and  the  more  effectually  to  perpetrate  and  conceal  the  same, 
and  in  further  pursuance  of  the  said  conspiracy,  confederacy,  combi- 
nation and  agreement,  the  said  J.  W.  M'C.  did  then  and  there,  with 
the  knowledge,  privity  and  consent  of  the  said  J.  A.  B.,  cause  and  pro- 
cure false  and  fraudulent  allegations,  representations  and  statements 
to  be  made  and  fabricated,  and  exhibit  the  same  to,  and  lay  the 
same  before  the  directors  of  the  said  office  of  discount  and  deposit  of 


Digitized  by  LjOOQIC 


ooirspiRAcr.  361 

the  said  Bank  of  the  United  States  in  the  City  of  Baltimore,  in  which 
said  allegations,  representations  and  statements,  the  said  Farmers'  and 
Mechanics'  Bank  of  Georgetown  was  designedly  and  falsely  repre- 
sented as  owing  the  aforesaid  debt,  for  the  payment  of  which  the 
aforesaid  bills  had  been  previously  received  and  accepted  by  him,  the 
said  J.  W.  M'C,  as  aforesaid ;  and  the  same  J.  W.  M'C.  being  such 
cashier  as  aforesaid,  fraudulently  and  wickedly  and  with  the  privity, 
knowledge  and  consent  of  the  said  J.  A.  B.,  then  and  there  caused  and 
procured  that  no  entry  or  notice  of  the  receipt  of  the  said  bills  of  ex- 
change, or  of  the  delivery  of  them  to  the  said  J.  A.  B.,  should  be  taken 
or  made  in  the  books  of  account  of  the  said  office  of  discount  and  de- 
posit in  the  City  of  Baltimore,  and  that  no  credit  for  the  said  bills  of 
exchange  should  be  given  to  the  said  Farmers'  and  Mechanics'  Bank 
of  Georgetown  in  the  said  books  of  accounts ;  and  that  the  said  false, 
wicked,  unlawful  and  fraudulent  conspiracy,  confederacy  and  agree- 
ment above  mentioned,  and  the  said  false,  wicked,  unlawful  and 
fraudulent  acts,  done  in  pursuance  thereof,  above  set  forth,  were  then 
and  there  made,  done  and  perpetrated  by  the  said  J.  A.  B.  and  J.  W. 
M'C,  in  abuse  and  violation  of  their  duty  and  the  trust  reposed  in 
them,  and  the  oaths  taken  and  lawfully  sworn  by  them  respectively, 
as  such  officers  of  the  said  office  of  discount  and  deposit  of  the  said 
bank,  in  the  City  of  Baltimore  as  aforesaid;  and  that  the  said  J.  A. 
B.  and  J.  VV.  M'C.  did  then  and  there,  thereby  falsely,  wickedly, 
fraudulently,  wrongfully  and  unlawfully  impoverish,  cheat  and  de- 
fraud the  said  President,  Directors  and  Company  of  the  Bank  of  the 
United  States,  to  the  great  damage  of  the  said  President,  Directors  and 
Company  of  the  said  Bank  of  the  United  States,  to  the  evil  example 
of  all  others  in  like  manner  offending^  and  against,  &c,  {Conclude 
as  in  book  1,  chap,  3). 

gainst  same  for  obtaining  money  from  the  bank  by  means  of  fake  entries 
and  a  fictitious  drafL 

Same  as  count  on  p,  356,  down  to  **,  leaving  out  passages  in 
brackets^  and  inserting  at  t  the  averment  "cause  false  entries  to  be 
made  in  the  books  of  the  said  office  of  discount  and  deposit,  whereby 
it  should  be  falsely  and  fraudulently  stated  and  represented,  and 
should  falsely  and  fraudulently,"  anrf  Men /Trocecrf: 

He  the  said  J.  A.  B.,  with  privity,  knowledge  and  consent  of  the 
said  J.  W.  M'C.  and  without  the  privity,  knowledge  and  consent 
of  the  said  President,  Directors  and  Company  of  the  Bank  of  the 
United  States,  and  without  the  knowledge,  privity  or  consent  of 
the  directors  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  City  of  Baltimore,  did  then  and  there,  in  pursuafice 
of  and  according  to  the  said  unlawful,  false  and  wicked  conspi* 
racy,  confederacy,  combination  and  agreement  aforesaid,  fraudu- 
lently obtain,  draw  out,  take  and  embezzle,  for  the  purpose  of  apply- 
ing the  same  to  his  own  proper  use,  and  without  securing  the  repay- 
ment of  the  same  promissory  notes  for  the  payment  of  money,  com- 
monly called  bank  notes,  and  moneys  to  a  large  amount  in  the  whole^ 
to  wit,  to  the  amount  of  twenty-five  thousand  dollars,  lawful  money 
31 
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of  the  United  States,  the  property  and  part  of  the  proper  funds  of  the 
said  President,  Directors  and  Company  of  the  Bank  of  the  United  States, 
entrusted  to  and  managed  by  the  directors  of  their  said  ofBce  of  dis- 
count and  deposit  in  the  City  of  Baltimore  aforesaid ;  and  that  they, 
the  said  J.  A.  B.  and  J.  W.  M'C,  the  more  effectually  to  perpetrate 
and  conceal  the  same,  and  in  further  pursuance  of  the  said  conspiracy, 
confederacy,  combination  and  agreement,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  and  at  the  place  aforesaid,  did  procure  and 
cause  to  be  made  false  entries  on  the  books  of  the  said  office  of  dis- 
count and  deposit,  falsely  representing,  and  did  then  and  there  falsely 
and  fraudulently  represent  and  allege  to  the  directors  of  the  said  office 
of  discount  and  deposit  of  the  said  Bank  of  the  United  States,  that  the 
said  promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  and  moneys  were  loaned  on  good,  sufficient  and  ample 
security,  to  wit,  on  a  draft  for  the  payment  of  a  large  sum  of  money, 
that  is  to  say,  a  like  sum  of  twenty-five  thousand  dollars,  drawn  by  a 
certain  commercial  firm  then  carrying  on  trade  and  commerce  in  the 
City  of  Baltimore,  under  the  name  and  style  of  S.  S.  and  B.,  upon  one 
D.  C.  H.  of  the  State  of  Louisiana,  pledged  and  delivered  therefor, 
which  said  draft  had  been  remitted  to  the  office  of  discount  and  de- 
posit of  the  said  Bank  of  the  United  States  in  the  City  of  New  Or- 
leans (which  said  office  last  mentioned  was  then  and  there  legally 
established  at  New  Orleans,  to  wit,  at  Baltimore  aforesaid),  and  that 
the  said  office  of  discount  and  deposit  last  mentioned,  was  truly  and 
justly  accountable  therefor,  whereas  in  fact  and  in  truth,  the  said 
entries  so  made  and  procured  were  false  ;  neither  was  such  draft  for 
the  payment  of  money,  nor  was  any  other  security  pledged  or  de- 
livered therefor,  as  they  the  said  J.  A.  B.  and  J.  W.  M'C.  then  and 
there  well  knew;  and  that  the  said  false,  wicked, unlawful  and  fraud- 
ulent conspiracy,  confederacy  and  agreement  above  mentioned,  and 
the  said  false,  wicked,  unlawful  and  fraudulent  acts  done  in  pursuance 
thereof,  above  set  forth,  were  then  and  there  made,  done  and  perpe- 
trated by  the  said  J.  A.  B.  and  J.  W,  M'C.  in  abuse  and  violation  of 
their  duty  and  the  trust  reposed  in  them,  and  the  oaths  taken  and 
sworn  by  them  respectively,  as  such  officers  of  the  said  office  of  dis- 
count and  deposit  of  the  said  bank  as  aforesaid  ;  and  that  the  said  J. 
A.  B.  and  J,  W.  M'C.  did  then  and  there,  thereby  falsely,  wickedly, 
fraudulently,  wrongfully  and  unlawfully  impoverish,  cheat  and  de- 
fraud  the  said  President,  Directors  and  Company  of  the  Bank  of  the 
United  States,  to  the  great  damage  of  the  said  president,  directors  and 
eompany,  to  the  evil  example  of  all  others  in  like  manner  offending, 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

CcMpiracy  and  cheal^  under  pretence  of  being  a  merchant^  with  overt 
aci.{q) 

That  P.  R.,  J.  B.  and  A.  F.,  all  late  of,  &c.,  yeomen,  being  persons 
of  evil  name  and  fame  and  dishonest  conversation,  and  not  caring  to 
get  their  livelihood  by  honest  labour,  but  by  fraud  and  deceit,  main- 

(q)  Drawn  in  1790  by  Mr.  Bradford,  then  attorney  •general  of  Pennsylvania. 
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tainiog  their  idle  course  of  life,  on,  &c.,  at,  &c.,  with  force  and  arms, 
unlawfully  and  wickedly  among  themselves  did  combine,  conspire 
and  agree  together  one  M.  E.,  widow,  there  resident,  of  her  goods 
and  chattels,  to  wit,  of  a  large  quantity  of  oaken  staves  and  heading, 
of  the  value  of  fifty  pounds,  lawful  money  of  Pennsylvania,  and  more 
&bely  and  fraudulently  by  false  pretences,  deceit,  practice  and  covin, 
to  cheat,  deceive  and  defraud,  contrary,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

In  pursuance  of  such  their  wicked  conspiracy,  combination  and 
agreement  aforesaid,  the  said  P.  R.,  afterwards,  to  wit,  on,  &c.,  deceit- 
fully bargained  with  the  said  M.  E.,  to  deliver  to  him,  the  said  P., 
four  thousand  nine  hundred  and  fifty  hogsheads'  staves  and  two 
thousand  two  hundred  hogsheads'  heading,  to  the  value  of  fifty-two 
pounds  eighteen  shillings  and  fourpence,  and  upon  such  bargaining 
the  said  P.  R.  falsely  took  upon  himself  and  pretended  to  be  a  mer- 
chant, resident  in  the  City  of  Philadelphia,  and  then  and  there  per- 
sonated a  merchant  of  Philadelphia  as  if  he  had  been  a  true  merchant, 
and  that  he  the  said  P.  would  duly  pay  to  the  said  M.  the  aforesaid 
sum  when  he  should  be  desired  so  to  do,  and  that  the  said  A.  F.  then 
and  there  took  upon  himself  and  pretended  to  be  a  labourer,  employ- 
ed and  paid  by  him  the  said  P.,  to  receive  and  move  the  said  staves 
and  headings,  and  then  and  there  did  falsely  affirm  to  the  said  M.  E., 
that  the  said  P.  was  a  merchant  as  aforesaid,  and  that  the  aforesaid 
M.  E.  giving  credit  to  the  said  fictitious  assumptions,  personatings  and 
deceits,  did  then  and  there  deliver  to  the  said  P.  R.  and  A.  F.,  the 
said  staves  and  headings,  of  the  value  aforesaid ;  whereas,  in  fact  and 
in  truth,  the  said  P.  R.  was  not  a  true  merchant  as  aforesaid,  nor  was 
he  used  to  get  his  living  by  buying  and  selling,  nor  was  the  said  A. 
F.  a  labourer  employed  and  paid  by  the  said  P.  in  manner  aforesaid, 
nor  did  the  said  P.,  A.  or  J.,  or  either  of  them,  intend  or  design  to  pay 
or  satisfy  the  said  M.  E.  for  the  said  staves,  but  the  same  to  their  own 
use  afterwards,  to  wit,  on  the  same  day  and  year,  fraudulently  did 
dispose  and  convert,  and  the  said  M.  of  the  same  did  then  and  there 
cheat  and  defraud,  to  the  great  damage  of  her  the  said  M.,  contrary, 
&c.,  and  against,  &c.     {Conclude  aa  in  book  1,  chap.  3). 

That  the  said  J.,  afterwards,  on,  &c.,  in  further  pursuance  of  such 
their  wicked  intention,  in  conspiracy  and  agreement  as  aforesaid,  at, 
&c.,  fiailsely  did  pretend  and  affirm  to  the  said  M.  E.  that  the  said  P« 
R.  was  a  merchant  as  aforesaid,  and  that  the  said  P.  R.  was  then  sick 
and  had  sent  him  the  said  J.  to  purchase  a  further  quantity  of  staves 
of  her  the  said  M.,  with  an  intent  to  defraud  and  cheat  the  said  M. 
of  a  further  large  quantity  of  staves  in  manner  aforesaid,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  to  the  great  damage 
of  her  the  said  M.,  contrary,  &c,  and  against,  &c  (Conclude  as  in 
book  1,  chap.  3). 

Conspiracy  to  sell  lottery  tickets.(r) 
That  defendants,  &c.,  did  conspire  to  sell  and  expose  to  sale,  and 

(r)  Com.  «.  Gillespie,  7  S.  &  R.  469 ;  see  this  form  examined  anU^  note  to  p.  333,  337. 
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cause  and  procure  to  be  sold  and  exposed  to  sale,  a  lottery  ticket, 
and  tickets  in  a  lottery  not  authorized  by  the  laws  of  this  common- 
wealth, against,  &c.     (Co7iclude  as  in  book  1,  chap.  3). 

Conspiracy  for  enticing  a  person  to  play  at  unlawful  games^  4*^-(*) 

That  J.  D.,  G.  B.  and  J.  D.,  all  late  of,  &c.,  yeomen,  on,  dfcc.,  un- 
lawfully, wickedly  and  deceitfully  did  combine,  conspire  and  agree 
together  to  cheat  and  defraud  one  S.  B.,  and  his  goods  and  moneys, 
by  art,  practice  and  fraud,  into  their  custody  and  possession  to  obtain 
and  get ;  and  in  pursuance  of  such  their  unlawful  and  wicked  con- 
spiracy and  agreement  aforesaid,  they  the  ^aid  J.  D.,  G.  B.  and  J.  D., 
afterwards,  to  wit,  the  same  day  and  year,  and  at,  &c.,  did  challenge 
and  provoke  him  the  said  S.  B.,  at  a  certain  unlawful  game  at  cards 
to  play  and  game  for  money,  and  then  and  there  by  fraud,  deceit,  art, 
practice  and  covin  at  the  said  unlawful  game,  and  by  laying  wagers 
thereon,  did  unlawfully  and  fraudulently  obtain  and  get  into  their 
possession,  the  sum  of  six  pounds  seven  shillings  and  sixpence,  of 
the  moneys  of  the  said  S.  B.,  and  the  same  moneys  then  and  there 
did  take  and  carry  away,  to  the  evil  example,  &c.,  contrary,  &c.,  and 
against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Conspiracy  to  make  a  great  riot  and  to  demolish  waHs^  buildings  and 
fences,  with  overt  acts.(t) 

That  A.  B.,  late  of,  &c,,  {naming  the  other  defendants)^  together 
with  divers  other  evil  disposed  persons,  to  the  jurors  aforesaid  as  yet 
unknown,  heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  at,  &c., 
aforesaid,  did  unlawfully  conspire,  combine,  confederate  and  agree 
together  unlawfully,  riotously  and  routously  to  break  down,  pull 
down,  prostrate,  demolish  and  destroy  a  certain  wall,  and  certain 
other  erections,  buildings,  posts,  pales,  rails  and  fences  of  one  C.  D., 
there  then  erected,  standing  and  being  near  a  certain  dwelling  house 
and  premises  of  the  said  C.  D.,  there  situate.  And  the  jurors,  &c, 
that  in  pursuance  of  the  said  conspiracy,  combination,  confederacy 
and  agreement  so  as  aforesaid  had,  they  the  said  A.  B.,  &c.,  after- 
wards, to  wit,  on,  &c.,  aforesaid,  at,  &c.,  aforesaid,  with  force  and 
arms,  did  unlawfully,  riotously  and  routously  assemble  and  meet  to- 
gether, near  to  the  said  dwelling  house  and  premises  of  the  said  C. 
D.,  and  near  to  the  dwelling  houses  and  premises  of  divers  other  liege 
subjects  of  the  said  state,  there  and  being  so  assembled  and  met  to- 
gether, then  and  there  unlawfully,  riotously  and  routously  did  make 
a  great  noise,  riot,  disturbance  and  affray,  and  staid  and  continued 
there  making  such  noise,  riot,  disturbance  and  affray,  for  a  long  time, 
to  wit,  for  the  space  of  five  hours,  and  thereby  for  and  during  all  that 
time,  there  greatly  disturbed,  disgusted,  terrified  and  alarmed  the  said 
C.  D.  and  his  wife  and  family,  in  the  peaceable  possession  and  enjoy- 
ment of  his  said  dwelling  house  and  premises,  and  also  greatly  dis- 

(f)  Drawn  by  Mr.  Jared  Ingenioll,  atU)rncj.|reneral  of  Pennsylrania,  in  1789. 
(0  Dickinson'ii  Q.  S.  6th  cd.  353. 
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tnrbedy  disquieted,  terrified  and  alarmed  the  said  other  liege  subjects 
of  the  said  state,  and  residing  in  the  said  dwelling  houses  and  pre- 
mises, and  then  and  there  unlawfully,  riotously  and  routoosly  did 
break  down,  pull  down,  prostrate,  demolish  and  destroy  great  part  of 
the  said  wall,  to  wit,  twenty  perches  of  the  said  wall,  then  and  there 
standing  and  being,  and  the  materials  thereof,  to  wit,  five  hundred 
bricks,  of  a  large  value,  to  wit,  &c.,  unlawfully,  riotously,  routously 
and  wantonly  did  cast  and  scatter  into  and  about  the  common  and 
public  highway  of  the  said  state  there,  to  the  great  damage  and  ter- 
ror of  the  good  citizens  of  said  state,  and  against  the  peace,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Second  county  without  overt  act$. 

That  the  said  A.  B.,  &c.,  together  with  divers  other  evil  disposed 
persons,  to  the  jurors  as  aforesaid  as  yet  unknown,  heretofore,  to  wit, 
on,  &c.,  aforesaid,  with  force  and  arms,  at,  die.,  aforesaid,  did  unlaw- 
fully conspire,  combine,  confederate  and  agree  together  unlawfully  to 
break  down,  demolish,  prostrate  and  destroy  certain  other  erections, 
buildings,  posts,  pales,  rails  and  fences  there  then  standing,  and 
being  the  property  of  and  belonging  to  the  said  citizens  of  said  state, 
there  then  inhabiting  and  residing,  against  the  peace,  &c.  (Conclude 
as  in  book  1,  chap.  3). 

Conspiracy  to  prevent  by  force  and  armSf  the  use  of  the  Ertglish  lan- 
guage in  a  uerman  congregation^  and  to  oppose  •<  with  their  bodies 
and  KveSf^*  and  by  all  means  lauful  and  unltuofult  the  introduction  of 
any  other  language  but  the  German.    Overt  actSy  riot  and  assault{u) 

That  F.  E.  et  aK,  on,  dec,  were  members  of  the  German  Evangeli- 
cal Lutheran  congregation,  in  and  near  Philadelphia.  And  so  being 
severally  and  respectively  members  of  the  said  congregation,  they 
the  said  F.  E.  et  al.,  unlawfully  and  wickedly  combhiing,  conspiring 
and  confederating  together  to  acquire  for  themselves  unjust  and  ille- 
gal authority  and  power  in  the  said  congregation,  and  to  distress, 
oppress  and  aggrieve  the  peaceful  citizens  of  this  commonwealth, 
also  members  of  the  said  congregation,  and  to  prevent  them  from  the 
free,  lawful  and  proper  enjoyment  of  the  rights  and  privileges  thereof, 
afterwards^  to  wit,  on  the  day  and  year  aforesaid,  at  the  City  of  Phi- 
ladelphia aforesaid,  and  within  the  jurisdiction  of  this  court,  unlaw- 
fully assembled  and  met  together,  and  being  so  assembled  and  met 
together,  did  then  and  there  unjustly  and  unlawfully  and  oppressively 
conspire,  combine,  confederate  and  agree  together  to  prevent  by  force 

(u)  Com.  o.  Fberle,  Pamph.  218;  3  9.  &  R.  9.  This  indictment  waa  prepared  by  very 
eminent  counsel,  and  was  tried  before  Yeates  J.,  at  Nisi  Prius,  in  1816.  The  question 
whether  it  set  forth  an  iodictable  <^noe,  was  ▼ery  warmly  argued  during  trial,  but  under 
instmctions  from  the  court,  the  jury  found  the  defendants  gvMij  on  both  counts.  No 
motion  in  arrest  of  judgment  was  made,  though  a  motion  for  a  new  trial  was  strenuouslv 
urged  before  the  court  m  banc,  by  the  very  acute  and  experienced  counsel  for  the  defend- 
ants,  Mr.  LeTy  and  Mr.  Rawle.  It  would  seem  from  this,  that  the  correctness  of  the  in. 
dictment  was  conceded ;  and  in  ftct,  in  the  opinions  of  both  Tilghman  C.  J.  and  Yeates  J., 
the  agreement  by  the  defendants  to  oppose  the  introduction  of  the  English  language  "*  with 
their  bodies  and  lives,"  and  by  all  means  lawful  and  unlawful,  is  treated  as  constituUng 
an  indictable  offence,  and  the  overt  acts  are  considered  as  mere  aggravation. 
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and  arms,  the  use  of  the  English  language  in  the  worship  of  Alnaighfy 
God  among  the  said  congregation,  and  for  that  purpose  did  iben  aiid 
there  determine  and  firmly  bind  themselves  before  God,  and  solemnly 
to  each  other,  to  defend  with  their  bodies  and  lives,  the  German 
divine  worship,  and  to  oppose  by  every  means  lawful  and  unlawful, 
the  introduction  of  any  other  language  into  the  churches;  and  the 
said  F.  E.  et  al.,  and  each  of  them,  in  pursuance  of  the  said  unlawful 
and  oppressive  conspiracy,  combination,  confederacy  and  agreement 
so  formed  and  made  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at  the 
City  of  Philadelphia  aforesaid,  and  within  the  jurisdiction  of  this 
court,  at  an  election  then  and  there  held  by  the  members  of  said  con- 
gregation for  certain  officers  of  the  same,  to  wit,  for  elders  and  war- 
dens, did  unlawfully  and  oppressively,  and  with  force  and  violence, 
riotously  and  routously  make  and  raise,  and  cause  to  be  made  and 
raised,  a  great  noise,  tumult,  riot  and  disturbance,  and  then  and  there 
in  further  pursuance  of  the  said  unlawful  and  oppressive  conspiracy, 
combination,  confederacy  and  agreement  so  formed  and  made  as 
aforesaid,  did  assault,  beat  and  wound  certain  members  of  the  said 
congregation,  to  wit,  for  the  better  carrying  on  the  said  unlawful  and 
oppressive  conspiracy,  combination,  confederacy  and  agreement  into 
effect  and  execution,  to  the  great  damage,  oppression  and  grievance 
of  the  members  of  the  German  Evangelical  Lutheran  congregation 
in  and  near  Philadelphia  aforesaid,  to  the  evil  and  pernicious  exam- 
ple, &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 
Second  county  omitting  overt  acts,  and  charging  tlie  mere  conspiracy. 

Conspiracy  to  produce  abortion  on  a  woman  not  quich{v) 

That  the  said  W.  B.  T.,  &c,,  being  persons  of  evil  minds  and  dis- 
positions, on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully  and  wickedly  did  conspire,  combine,  confederate 
and  agree  together,  in  and  upon  the  body  of  one  S.  R.  S.  an  assault 
to  make,  with  a  wicked  intent,  to  wit,  to  cause  and  procure  the  said 
S.  to  miscarry  and  to  bring  forth  a  certain  child,  with  which  she  was 
then  big  and  pregnant,  dead,  to  the  great  damage  of  the  said  S.,  to 
the  evil  example,  &c.,  and  against,  &c  {Conclude  as  in  book  1, 
chap.  3). 

Second  county  with  overt  act 

That  the  said  W.  B.  T.,  &c.,  being  such  persons  as  aforesaid,  on  the 
day  and  year  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  unlawfully  and  wickedly  did  conspire,  com- 
bine, confederate  and  agree  together  to  cause  and  procure  the  said 
S,  R.  S.  to  miscarry  and  to  bring  forth  a  certain  child,  with  which 
she  was  then  big  and  pregnant,  dead,  to  the  great  damage  of  the  said 
S.  And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present,  that  the  said  defendants,  in  pursuance  of  and 
according  to  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment between  them  the  said  defendants  as  aforesaid  had  on  the  day 

(v)  The«e  coonts  were  rastamed  on  special  demiirrer,  bj  the  Supreme  CDort  of  Peniu 
•jrWanitt,  in  Com. «.  Demain,  6  Pa.  L.  J,    See  anU^  p.  338. 
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and  year  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  court,  in  and  upon  the  body  of  the  said  S.,  then  and 
there  being  pregnant  and  big  with  a  certain  other  child,  did  make  an 
assault,  and  her,  the  said  S.,  then  and  there  did  bruise,  wound  and  ill 
treat,  so  that  her  life  was  thereby  greatly  despaired  of,  and  a  certain 
instrument  made  of  silver  or  other  metal,  in  the  shape  and  form  of  a 
hooky  up  and  into  the  womb  and  body  of  the  said  S.,  then  and  there 
wickedly,  violently  and  inhumanly  did  force  and  thrust,  with  a 
wicked  intent  to  cause  and  procure  the  said  S.,  as  aforesaid,  to  mis- 
carry and  abort  as  aforesaid,  and  to  kill  and  murder  the  said  child, 
by  reason  whereof,  and  by  means  of  which  said  last  mentioned  pre- 
mises, the  said  child  was  killed  and  its  life  destroyed  and  taken  away 
in  its  mother's  womb ;  and  the  said  S.,  afterwards,  to  wit,  on,  &c.,  in 
the  year  aforesaid,  miscarried  and  was  aborted  of  the  said  child,  being 
a  female  child,  to  the  great  injury  of  the  said  S.,  to  the  evil  example, 
&C.     {Conclude  as  in  book  1,  chap,  3). 

Conspiracy  by  persons  confined  in  prison^  to  effect  their  own  escape  and 
that  of  others,{w) 

That  A.  B.,  C.  D.  and  E.  F.,  all  of  said  B.,  labourers,  on,  &c.,  at, 
&c.,  were  persons  lawfully  confined  in  the  commonwealth's  prison, 
situated  in  B.,  in  the  county  aforesaid,  and  then  and  there  lawfully 
detained  in  the  custody  of  the  keeper  of  said  prison,  by  divers  legal 
processes  then  and  there  in  force  against  them  the  said  A.  B.,  C.  D. 
and  E.  F.,  {state  the  cause  of  the  detention  of  each  of  the  defendants), 
and  that  said  A.  B.,  C.  D.  and  E.  F.,  unlawfully  contriving  and  in- 
tending to  effect  the  escape  of  themselves  and  divers  other  persons,  to 
the  said  jurors  unknown,  who  were  then  and  there  prisoners  lawfully 
confined  in  the  said  prison,  and  in  the  custody  of  the  keeper  thereof, 
from  out  of  said  prison,  did  then  and  there  conspire,  combine,  confede- 
rate and  agree  together,  unlawfully  to  effect  the  escape  of  them- 
selves the  said  A.  B.,  C.  D.  and  E.  F.,  and  the  said  other  prisoners, 
then  so  lawfully  confined  in  said  prison,  from  and  out  of  the  same ; 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

The  same  form  may  be  used  when  the  design  of  the  conspirators  is  to 
effect  their  oion  escape  only^  and  not  that  of  others,  by  omitting  the  allc" 
gation  of  divers  other  persons  then  and  there  lawfully  confined^  ^c. 

By  prisoners  to  escape ;  with  overt  act,  attempting  to  blow  up  the  wail  of 
a  prison  unt/i  gunpowder.{x) 

That  A.  B.,  C.  D.  and  E,  F.,  late  of,  &c,,  labourers,  at  the  time  next 
hereafter  mentioned,  were  prisoners  lawfully  confined  in  the  com- 
monwealth's prison,  situated  in  B.  aforesaid,  in  the  county  aforesaid, 
and  then  and  there  lawfully  detained  in  the  custody  of  the  keeper  of 
said  prisoners,  by  virtue  of  divers  legal  processes  then  in  legal  force 
against  them ;  and  that  the  said  A.  B.,  C.  D.  and  E.  F.,  contriving 
and  intending  to  break  down,  blow  up,  demolish,  prostrate  and  des* 


(19)  SChitCL.  1150. 

(«)  3  Chit  C.  L.  1151 ;  Davw*  Free.  10& 
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troy  a  certain  part  of  the  wall  of  said  prison  belonging  to  and  enclos- 
ing the  same,  and  thereby  to  eB'ect  the  escape  of  themsekes  and  of 
divers  other  prisoners,  then  lawfully  confined  in  said  prison,  and  in 
the  lawful  custody  of  the  keeper  thereof,  from  and  out  of  the  said 
prison,  on  the  day  of  now  last  past,  a£  in  the  county 

aforesaid,  did  unlawfully  and  wickedly  conspire,  combine,  confederate 
and  agree  among  themselves  for  the  purpose  aforesaid ;  and  that  in 
pursuance  of  and  according  to  the  conspiracy,  combination,  confede- 
racy and  agreement  aforesaid,  so  as  aforesaid  had  among  themselves, 
they  the  said  A.  B.,  C.  D.  and  £.  F.  did  then  and  there  make  and 
cause  and  procure  to  be  made  a  certain  large  hole  and  breach  in  the 
said  wall  of  the  said  prison,  of  the  length  of  six  feet,  and  of  the  width 
of  six  feet;  and  then  and  there  unlawfully  and  wickedly  put,  placed 
and  laid  a  large  quantity  of  gunpowder,  to  wit,  ten  pounds  of  gun- 
powder, into  the  said  hole  and  breach,  so  as  aforesaid  made  in  the 
wall  aforesaid,  with  intent  to  set  fire  to  the  said  gunpowder,  and 
thereby  to  break  down,  blow  up,  demolish,  prostrate  and  destroy  part 
of  the  said  wall,  and  by  the  means  last  mentioned  to  effect  the  escape 
of  themselves  antl  the  said  other  prisoners  so  confined  in  the  said 
prison,  and  in  the  lawful  custody  of  the  keeper  thereof,  from  and  out 
of  the  same,  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

By  prisoners  to  effect  their  escape ;  with  overt  act^  breaking  down  part 
of  the  wall  of  the  prison,{y) 

That  A.  B.,  C,  D.  and  E.  F.,  all  of  labourers,  at  the  time 

next  hereafter  mentioned,  were  prisoners,  lawfully  confined  in  the 
commonwealth's  prison  situated  at  B.,  in  the  county  aforesaid,  and 
then  and  there  lawfully  detained  in  the  custody  of  the  keeper  of  said 
prison  by  divers  legal  processes  then  in  force  against  them;  and  that 
they  the  said  A.  B.,  C.  D.  and  E.  F.,  unlawfully  contriving  and  in- 
tending to  break  down,  demolish,  prostrate  and  destroy  part  of  the 
wall  belonging  to  and  enclosing  the  said  prison,  and  thereby  unlaw- 
fully to  effect  the  escape  of  themselves,  the  said  A.  B.,  C.  D.  and  E. 
F.,  and  divers  other  prisoners  then  lawfully  confined  in  said  prison, 
and  in  the  custody  of  the' keeper  thereof,  from  and  out  of  the  same, 
on  at  in  the  county  aforesaid,  did  unlawfully  conspire, 

combine,  confederate  and  agree  among  themselves,  and  meet  together 
for  the  purposes  aforesaid ;  and  being  so  assembled  and  met  together, 
did  then  and  there,  in  pursuance  of  the  conspiracy,  combination,  con- 
federacy and  agreement  aforesaid,  so  as  aforesaid  had  among  them- 
selves, unlawfully  and  wickedly  begin  to  break  down,  demolish, 
prostrate  and  destroy  part  of  the  said  wall,  with  intent  thereby  un- 
lawfully to  effect  the  escape  of  themselves  and  the  said  other  prison- 
ers so  there  confined  in  the  said  prison,  and  in  the  custody  of  the 
keeper  thereof;  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 


(y)  3  Chit  C.  L.  1151 ;  Davb*  Prec.  106. 
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Conspiracy  to  impose  on  the  public^  by  the  manufacture  of  spurious 
indigo^  with  intent  to  sell  the  same  as  genuine  indigo  of  the  best 
quality. (z) 

That  A.  B.,  C.  D.  and  E.  F.,  all  of  B.,  in  the  County  of  S.,  labour- 
ers, devising  and  fraudulently  intending  to  acquire  and  get  into  their 
bauds  and  possession  the  moneys,  goods  and  property  of  the  citizens 
of  this  commonwealth,  by  fraudulent  and  dishonest  means,  on,  &c., 
at,  &c.,  did  falsely,  fraudulently  and  unlawfully  conspire,  combine, 
confederate  and  agree  among  themselves,  to  mix,  compound  and 
manufacture  certain  articles  and  materials  hereafter  mentioned,  into 
the  form  and  colour  and  to  the  resemblance  of  good  and  genuine 
indigo  of  the  best  quality,  and  of  foreign  growth  and  manufacture, 
with  the  fraudulent  intent  and  design,  that  the  base  materials  to  be 
mixed,  compounded  and  manufactured  as  aforesaid,  should  be  ex- 
posed to  sale,  and  that  the  same  should  in  fact  be  sold  to  the  citizens 
of  this  commonwealth  and  others  as  and  for  good  and  genuine  indigo 
of  the  best  quality  and  of  foreign  growth  and  manufacture.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  A.  B.,  C.  D.  and  E.  F.,  in  pursuance  of  and  according 
to  the  conspiracy,  combination,  confederacy  and  agreement  aforesaid, 
so  as  aforesaid  had  among  themselves,  on  the  day  and  year  last  afore- 
said, at  B.  aforesaid,  in  the  county  aforesaid,  did  fraudulently  mix 
and  compotmd,  with  a  certain  quantity  of  genuine  indigo  of  foreign 
growth  and  manufacture,  certain  other  articles  and  materials,  to  wit, 
starch,  blue  vitriol,  nutgalls,  alum  and  a  decoction  of  logwood,  in 
such  quantities  and  proportion,  as  thereby  to  increase  the  quantity  of 
the  aforesaid  genuine  indigo,  when  mixed  and  compounded  as  afore- 
said, to  three  times  the  quantity  and  number  of  pounds'  weight 
thereof,  and  having  so  mixed  and  compounded  the  same,  did  then 
and  there  so  manufacture  and  work  up  the  same  and  the  base  mate- 
rials and  composition  aforesaid,  as  to  give  the  same  the  false  appear- 
ance and  resemblance  of  good  and  genuine  indigo  of  the  best  quality 
and  of  foreign  growth  and  manufacture,  and  with  the  fraudulent  in- 
tent and  purpose,  that  the  purchaser  or  purchasers  thereof  should  be 
cheated  and  defrauded,  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

Conspiracy  to  publish  fraudulent  bank  notes  with  intent  to  cheat  the 
pubUc,{a) 

That  J.  W.  R.,  late  of,  &c.,  yeoman,  and  N.  C,  late  of,  &c.,  yeo- 
man, devising  and  fraudulently  intending  to  acquire  and  get  into  their 
hands  and  possession,  the  moneys,  goods  and  property  of  the  citizens 

(ir)  This  form  is  the  same  as  that  used  in  Cora.  v.  Jadd,  3  Mass.  329,  with  the  exception 
of  the  alterations  there  recommended  by  the  court.  **The  latter  part  of  the  indictment 
in  this  case,"  says  Mr.  Davis,  (Free.  105),  "is  left  out  of  this  precedent,  which  is  conform- 
able  to  the  decision  of  the  court.  The  chief  justice  and  defendant's  counsel  speak  of  the  ' 
different  eounte  in  the  indictment  There  was  but  one  count  in  the  indictment,  and  when 
the  second  and  third  counts  are  referred  to,  it  can  apply  only  to  the  different  allegations 
in  the  body  of  the  indictment,  introduced  as  usual,  by  the  words,  *and  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present* " 

(a)  This  form  was  sustained  in  Com.  «.  Clary,  4  Barr  SlO. 
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of  this  commonwealth  by  fraudulent  and  dishonest  means,  on,  &c.,  at 
Pittsburg,  in  the  county  aforesaid,  did  falsely,  fraudulently  and  un- 
lawfully conspire,  combine,  confederate  and  agree  among  themselves 
to  make,  utter  and  publish  certain  false,  forged  and  counterfeited  bank 
notes  of  the  Mineral  Bank  of  Maryland,  in  the  form  and  to  the  re- 
semblance of  good,  genuine  and  true  bank  notes  of  the  Mineral  Bank 
of  Maryland,  with  the  fraudulent  intent  and  design  that  the  said  false, 
forged  and  counterfeited  bank  notes  of  the  said  Mineral  Bank  of 
Maryland,  should  be  uttered,  published,  paid  and  passed  to  the  citi- 
zens of  this  commonwealth  and  others,  as  and  for  good,  genuine  and 
true  bank  notes  of  the  Mineral  Bank  of  Maryland,  and  with  intent  to 
cheat  and  defraud  the  Preaidenty  Directors  and  Company  of  the 
Mineral  Bank  of  Maryland^  and(b)  divers  the  good  citizens  of  this 
commonwealth,  contrary  to  the  form  of  the  act  of  the  genera/  as- 
sembly in  such  case  made  and  providedy{b)  to  the  evil  example, 
&c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Conspiracy  to  defraud  the  queen  by  fraudulently  renwwng  goods  subject 
to  duties.{c) 

That  the  defendants  wickedly,  &c.,  intending  to  cheat  and  defraud 
the  queen,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  ^  did  unlawfully  and 
fraudulently  conspire,  combine,  confederate  and  agree  together  and 
with  divers  other  persons,"  &c.,  "  to  cause  and  procure  certain  goods, 
wares  and  merchandises,  which  had  been  and  were  heretofore  im- 
ported and  brought  into  the  port  of  London  from  parts  beyond  the 
seas,  and  in  respect  whereof  certain  duties  and  customs  were  then  and 
there  due  and  payable  to  our  said  lady  the  queen,  to  be  taken  and 
carried  away  from  the  said  port,  and  to  be  delivered  to  the  respective 
owners  thereof  without  payment  to  our  said  lady  the  queen  of  a  great 
part  of  the  duties  of  customs  so  then  and  there  due  and  payable  there- 
on as  aforesaid,  with  intent  thereby  then  and  there  to  defraud  our 
said  lady  the  queen  in  her  said  revenue  of  the  customs ;  in  contempt," 
&c. 


ih)  The  italicised  pueaget  were  hold  by  the  coort  to  be  sQrplcuefe. 
e)  R.  V.  Blake,  6  A.  &  £.  N.  &  126.  The  second  count  char^  the  defendants  irith 
conspiring  **  bj  false  and  fraudulent  representations  and  statements  of  and  concerning  the 
numbers,  measures,  weights  and  yaloes  respective!/,  of  certain  fbrei|ini  goods,  wares  and 
merchandises,  which  had  been  and  were  theretofore  imported  and  brought  into  the  said 
port  of  London  from  parts  beyond  the  seas,  and  in  respect  whereof  oertam  duties  of  cus- 
toms were  then  and  there  due  and  payable  to  our  said  lady  the  queen,  according  to  the 
numbers,  measures,  weights  and  values  respectively,  of  the  said  foreign  goods,  wares  and 
merchandises  respectively,  to  deprive  and  deft-aud  our  said  lady  the  queen  of  a  great  part 
of  the  said  duties  of  customs  so  due  as  aforesaid,  in  contempt,**  dtc 

The  third  count  charged  the  defendants  with  having  conspired  **  by  fraodulenUy  and 
unlawfully  omitting  and  neglecting  to  make  and  give  a  tine,  full  and  correct  declaration  and 
description  of  the  particulars  of  the  numbers,  measures,  weights  and  Talues  respectively, 
of  certain  foreign  goods,  wsres  and  merchandises  respectively,  which  had  been  and  were 
theretofore  imported  *  and  brought  into  the  said  port  of  London  fiom  parts  beyond  the 
seas,  and  in  respect  whereof  certain  duties  of  customs  were  tlien  and  there  due  and  pay- 
able to  our  said  lady  the  queen,  according  to  the  numbers,  measures,  weights  and  values 
respectively,  of  the  said  foreign  goods,**  £c.,  **  respectively  to  deprive  and  defraud  our  said 
lady  the  queen  of  a  great  part  of  the  said  duties  of  customs  so  due  as  aforesaid,  in  con- 
tempt,** &0, 

The  fourth  count  described  the  conspiracy  to  be  **  to  cheat  and  defraud  our  said  ladjr  the 
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Conspiracy  to  cast  away  a  vessel  wUk  intent  to  defraud  the  underwriters 
at  camnum  law*    First  county  conspiracy  to  cast  away^  4*^*(^) 

That  A.  B.,  late  of,  &c,  yeoman,  C.  D.,  late  of,&c.,  yeoman,  E.  F., 
late  of^  &c.,  yeoman,  and  G.  H.,  late  of,  &c,  yeoman,  with  other  evil 
disposed  persons  to  the  inquest  aforesaid  unknown,  on,  &c.,  at,  &c., 
with  force  and  arms,  &c.,  unlawfully,  wickedly,  designedly,  falsely 
and  fraudulently  did  conspire,  combine,  confederate  and  agree  to* 
gether  to  cast  away,  burn  or  destroy  on  the  high  seas  and  to  cause 
and  procure  to  be  cast  away,  burnt  and  destroyed  on  the  high  seas,  a 
certain  sloop  or  vessel  called  the  Norfolk,  whereof  one  J.  R.  was  then 
and  there  master,  with  an  intent  then  and  there  to  defraud  the  Dela- 
ware Insurance  Company  of  Philadelphia,  {naming  the  other  com^ 
panies)f  to  the  evil  example,  &c,  and  against.,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Second  count.  Ccnspiracy  to  defraud  the  underwriierSt  and  as  overt 
ads  in  jmrsuance  thereof^  hading  a  vessel  with  a  sham  cargo^  exhibiting 
her  to  the  underwriters  and  fraudulently  representing  to  them  that  the 
vessel  contained  specie^  ^c. 

That  the  said  A.  B^  &c.,  with  other  evil  disposed  persons  to  the 
inquest  aforesaid  unknown,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdiction  of 


queen  of  difera  large  snmi  of  money  then  being  doe  and  peyabte  to  our  said  lady  the  queen 
in  respect  of  the  duties  of  CQStoms  of  this  realm,  in  contempt,**  dec. 

Lord  Denman  C.  J. :  **  I  do  not  feel  the  smallest  doabt  that  this  indictment  is  good. 
The  charge  is  for  conspiracy  to  procare  imported  goods  in  respect  of  which  daties  are 
payable,  to  be  delivered  to  the  owners  without  payment  That  is  the  substance  of  the  first 
eoont ;  the  fourth  count  is  in  effect  the  same,  and  may  perhaps  be  liable  to  the  same  ob- 
jeetioo.  1  cannot  think  it  necessary  to  specify  the  goods.  It  was  a  matter  of  evidence 
what  the  goods  were  to  which  the  conspiracy  related.  The  parties  might  have  conspired 
without  knowing  what  they  were ;  they  might  have  laid  their  heads  together  to  cheat  the 
queen  of  whatever  customable  goods  they  could  pass.  The  case  is  not  like  thai  citedt  of 
soUciting  a  custom  house  officer  to  neglect  his  duty.  There  it  was  necessary  to  show  that 
the  party  solicited  was  such  an  officer,  that  the  duty  was  incumbent  on  him.** 

Patteson  J. :  «*  The  first  count  shows  the  offence  which  is  charged  as  clearly  as  can  be 
done  in  a  case  of  this  kind.  As  to  a  future  plea  otauirefoU  eanviet  or  autrefoU  acauil^  the 
identity  of  the  offence  must  be  the  matter  of  evidence,  m  ninety-nine  cases  out  of  a  hun- 
dred in  the  cases  of  charges  of  conspiracy. 

**  We  know  that  a  general  count  for  a  conspiracy  to  bring  the  house  of  commons  into 
contempt  would  be  good,  though  the  means  were  not  set  forth ;  and,  in  such  a  case,  the 
identity  of  the  ofienoe  if  the  party  were  indicted  again,  must  be  made  matter  of  evidence.** 

Wigbtroan  J.,  Coleredge  J.  being  absent :  **  I  am  of  the  same  opinion.  In  Rex  v.  GiU,  2 
B.  dc  AL  204,  the  defendants  were  charged  with  conspiring  by  divers  false  pretences  and 
subtle  means  and  devices  to  obtain  from  A.  and  B.  divers  large  sums  of  money  and  to  cheat 
and  defraud  them  thereof,  and  it  was  held  that  the  gist  of  the  offence  being  the  conspiracy, 
it  was  sufficient  only  to  state  the  act  and  its  object,  and  not  necessary  to  set  out  the  specific 
means.  Mr.  Cockbum*s  objection  would  apply  to  almost  every  case  of  conspiracy  to  de- 
fraud a  party  of  goods.  It  is  true  that  there  might  arise  some  difficulty  on  a  plea  of  attire- 
fait  Mfttit  or  atarefai§  eanoiel^  firom  the  want  of  particularity  in  the  iodictmcnL  That,  in 
most  cases,  must  be  supplied  by  parol  evidence ;  it  is  very  seldom  that  enough  appears  on 
the  face  of  an  indictment  to  enable  a  defendant  to  dispense  with  such  proof.** 

**  Rule  for  arresting  Judgment  refused.** 

(i)  Com.  e.  Hollingsworth,  Supreme  Court,  Penn^lvania,  November  Term,  1821,  No. 
30.  Thi»  indictment  was  framed  by  eminent  counsel,  and  contained,  beside  the  counts  in 
the  text,  several  others  charging  conspiracies  to  defraud  distinct  insurance  companies. 
The  defendants  were  oonvicted  at  a  nisi  prius  held  by  Tilghman  C.  J.,  and  a  motion  in 
arrest  of  judgment  was  overruled  by  tlie  court  in  banc 
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this  court,  with  force  and  arms^&CyUDlawrullyy  wickedly, designedly, 
falsely  and  fraudulently  did  conspire,  combine,  confederate  and  agree 
together  to  defraud  the  Delaware  Insurance  Company  of  Philadelphia, 
(naming  all  the  other  companies).  And  the  jurors  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid  do  further  present,  that  the  said 
A.  B.,  &c.,  with  other  evil  disposed  persons  to  the  inquest  aforesaid 
unknown,  in  pursuance  of  such  conspiracy,  combination,  confederacy 
and  agreement  as  aforesaid,  did  then  and  there  load  and  put  on  board 
and  cause  and  procure  to  be  then  and  there  loaded  and  put  on  board 
a  certain  sloop  or  vessel  called  the  Norfolk,  whereof  one  J.  R.  was 
then  and  there  master,  certain  boxes,  to  wit,  sixty-one  boxes  contain- 
mg  pig-iron,  hay  and  rubbish  and  certain  kegs,  to  wit,  four  kegs  con- 
taining lead  and  hay ;  and  the  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  further  present,  that  the  said  A.  B.,  &c, 
with  other  evil  disposed  persons  to  the  inquest  aforesaid  unknown,  in 
further  pursuance  of  such  conspiracy,  combination,  confederacy  and 
agreement  as  aforesaid,  did  then  and  there  falsely  and  fraudulently 
exhibit  and  produce  and  cause  and  procure  to  be  then  and  there 
falsely  and  fraudulently  exhibited  and  produced  to  the  Delaware  In- 
surance Company  of  Philadelphia,  {naming  all  the  other  companies), 
false  and  fraudulent  invoices  and  bills  of  lading,  and  did  then  and  there 
falsely  and  fraudulently  pretend  and  represent  and  cause  and  procure 
it  to  be  then  and  there  falsely  and  fraudulently  pretended  and  repre- 
sented to  the  Delaware  Insurance  Company  of  Philadelphia  aforesaid, 
(naming  all  the  other  companies)^  that  the  said  boxes  then  and  there 
contained  true  and  genuine  goods,  wares  and  merchandise,  that  the 
said  kegs  then  and  there  contained  true  and  genuine  specie,  and  that 
the  said  sloop  or  vessel  called  the  Norfolk  was  then  and  there  bound 
and  intended  to  be  sent  and  to  depart  on  a  voyage  from  Philadel- 
phia to  New  Orleans,  to  the  evil  example,  &c.,  and  against,&c  {Con- 
clude as  in  book  1,  chap.  3). 

Third  counL  Conspiracy  io  defraud  the  underwriters  by  falsely  re- 
presentivg  to  them  that  a  vessel  loaded  with  a  sham  cargo  was  loadeawith 
specie^  and  was  the  property  of  defendants. 

That  the  said  A.  B.,  &c.,  with  other  evil  disposed  persons  to  the 
said  inquest  unknown,  wickedly  devising  and  intending  fratidulently 
to  get  to  themselves  of  and  from  the  said  Delaware  Insurance  Com- 
pany of  Philadelphia,  (naming  all  the  other  companies),  large  sums 
of  money,  afterwards,  to  wit,  on  tbe  same  day  and  year  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  &c.,  did  conspire,  combine,  confederate  and  agree  to- 
gether falsely  and  fraudulently  then  and  there  to  represent  and  cause 
and  procure  to  be  then  and  there  falsely  and  fraudulently  represented 
to  the  Delaware  Insurance  Company  of  Philadelphia,  (naming  all 
the  other  companies),  that  they  the  said  A.  B.,  &c.,  were  then  and 
there  severally  the  owners  and  proprietors  of  certain  goods,  wares, 
merchandise  and  specie  of  great  value  and  amount,  that  they  the  said 
A.  B.,  &c.,  had  then  and  there  severally  shipped,  loaded  and  put  on 
board  a  certain  s}oop  or  vessel  called  the  Norfolk,  whereof  one  J.  R. 
was  then  and  there  master,  the  said  goods.  Wares  and  merchandise 
and  specie,  that  the  said  sloop  or  vessel  called  the  Norfolk  was  then 
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and  there  bound  and  intended  to  be  sent  and  to  depart  on  a  voyage 
from  Philadetphia  to  New  Orleans,  and  that  they  the  said  A.  B.  then 
and  there  severally  desired  to  have  and  obtain  insurance  and  policies 
of  insurance  underwritten  upon  the  said  goods,  wares,  merchandises 
and  specie,  for  the  purpose  of  guarding  against  loss  or  damage  from 
or  by  reason  of  storms  or  other  casualties  on  the  voyage  aforesaid 
from  Philadelphia  to  New  Orleans ;  whereas  in  truth  and  in  fact,  the 
said  A.  B.  et  al.,  had  then  and  there  loaded  and  put  on  board  and 
caused  and  procured  to  be  then  and  there  loaded  and  put  on  board 
the  said  sloop  Norfolk,  certain  boxes,  to  wit,  sixty-one  boxes  contain- 
ing pig'-iron,  hay  and  rubbish,  and  certain  kegs,  to  wit,  four  kegscon-^ 
taining  lead  and  hay,  with  an  intent  after  having  caused  and  procured 
policies  of  insurance  on  the  said  pretended  goods,  wares,  merchandise 
and  specie,  to  be  then  and  there, underwritten,  to  burn  and  destroy  the 
said  sloop  or  vessel  called  the  Norfolk  on  the  high  seas,  to  the  evil 
example,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Fourth  count  Conspiracy  to  procure  the  insurance  in  a  particular 
company f  of  certain  boxes  of  hay  as  boxes  of  dry  goods,  and  then  aftjer^^ 
wards  to  cause  the  vessel  to  be  burned ;  and  in  pursuance  of  the  conspi* 
racy,  as  an  overt  acU  inducing  an  agent  of  the  underwriters  to  negotiate 
for  them  an  insurance^ 

That  the  said  A.  B.  et  al.,  with  other  evil  disposed  persons  to  the 
inquest  aforesaid  unknown,  wickedly  devising  and  intending  to  get 
to  themselves  from  the  Delaware  Insurance  Company  of  Philadelphia, 
a  large  sum  of  money,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  county  aforesaid  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  <&c.,  did  conspire,  (^mbine,  confederate 
and  agree  together  to  cause  and  procure  a  policy  of  insurance  to  be 
Aen  and  there  underwritten  by  the  said  Delaware  Insurance  Com- 
pany of  Philadelphia,  in  the  sum  of  five  thousand  dollars,  on  certain 
boxes,  to  wit,  on  twenty-four  boxes  containing  pig-iron  and  hay, 
under  colour  and  pretence  that  the  said  boxes  then  and  there  did  con- 
tain dry  goods'  and  other  true  and  genuine  goods,  wares  atid  mer^ 
chandises,  and  after  the  said  policy  of  insurance  should  be  then  and 
there  so  as  aforesaid  underwritten,  to  cause  and  procure  the  said 
boxes  to  be  burnt  and  destroyed  upon  the  high  seas,  with  intent 
fraudulently  and  deceitfully  to  demand,  recover  and  receive  from  the 
said  Delaware  Insurance  Company  of  Philadelphia,  the  sum  under-' 
written  by  them  on  the  policy  aforesaid.  And  in  pursuance  and 
prosecution  of  the  said  conspiracy,  combination,  confederacy  and 
agreement,  afterwards,  to  wit,  on  the  same  day  aud  year  aforesaid, 
at  the  county  aforesaid  and  within  the  jurisdiction  of  this  court,  the 
said  E.  F.  falsely,  deceitfully,  designedly  and  fraudulently  did  pretend 
and  affirm  to  a  certain  N.  B.,  and  did  cause  and  procure  the  said  N. 
B.  then  and  there  untruly  to  pretend  and  affirm  to  the  said  Delaware 
Insurance  Company  of  Philadelphia,  that  he  the  said  E.  F.  had  then 
and  there  shipped  and  loaded  in  and  on  board  a  certain  sloop  or  ves- 
sel called  the  Norfolk,  whereof  one  J.  R.  was  then  and  there  master, 
certain  boxes  of  goods,  wares  and  merchandise,  to  wit,  six  boxes 
containing  shoes  and  boots,  eleven  boxes  containing  cloths  and  other 
dry  goods,  and  seven  boxes  containing  drugs  and  medicines,  altogether 
33 
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of  great  value,  to  wit,  of  the  value  of  tea  thousand  eight  hundred  and 
eight  dollars  and  one  cent,  and  did  then  and  there  cause  and  procure 
the  said  N.  B.  then  and  there  to  request  the  said  Delaware  Insurance 
Company  of  Philadelphia,  then  and  there  to  underwrite  a  policy  of 
insurance  in  the  sum  of  five  thousand  dollars  upon  the  said  pretended 
goods,  wares  and  merchandise  in  and  on  hoard  the  said  sloop  Nor- 
folk, from  Philadelphia  to  New  Orleans,  and  did  then  and  there  cause 
and  procure  the  said  N.  B.  then  and  there  to  produce  and  exhibit  to 
the  said  Delaware  Insurance  Company  of  Philadelphia,  a  certain 
false  and  pretended  invoice  of  the  said  pretended  goods,  wares  and 
merchandise  so  as  aforesaid  pretended  to  have  been  shipped  and 
loaded  in  and  upon  the  said  sloop  Norfolk,  and  did  then  and  there 
cause  and  procure  the  said  Delaware  Insurance  Company  of  Phila- 
delphia, then  and  there  to  underwrite  a  policy  of  insurance  in  the  sum 
of  five  thousand  dollars,  at  the  rate  of  two  per  centum  from  Philadel- 
phia to  New  Orleans,  upon  the  said  pretended  goods,  wares  and  mer- 
chandise, as  and  for  true  and  genuine  goods,  wares  and  merchandise, 
to  wit,  shoes  and  boots,  cloths  and  other  dry  goods,  and  drugs  and 
medicines,  according  to  the  invoice  as  aforesaid,  and  as  being  of  the 
value  of  ten  thousand  eight  hundred  and  eight  dollars  and  one  cent ; 
whereas  in  truth  and  in  fact  the  boxes  which  the  said  £.  F.  so  as 
aforesaid,  and  in  pursuance  of  the  conspiracy  aforesaid,  caused  and 
procured  to  be  insured  as  containing  true  and  genuine  goods,  wares 
and  merchandise,  then  and  there  contained  only  pig-iron,  hay  and 
rubbish,  which  they  the  said  A.  B.,  &c.,  then  and  there  well  knew, 
to  the  great  deceit  and  damage  of  the  said  Delaware  Insurance  Com- 
pany of  Philadelphia,  to  the  evil  exao^ple,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Against  A,^  R,  C  and  /)•,  fm^  a  conspiracy  h  rise  upon  a  vessel  and 
carry  her  to  a  port  occupied  by  an  enemy ^  with  an  overt  act;  and 
against  E.for  comforting  and  abetting  themj  ^c.(e) 

That  J.  B.,  otherwise  called  M.  M.,  R,  D.,  A.  D.,  A,  S.  and  C.  E., 
all  late  of,  &c.,  yeomen,  on,  <&c.,  at,  &c.,  unlawfully,  secretly  and 
wickedly  did  consult,  combine,  conspire  and  agree  together  that  they, 
each  of  them,  should  go,  enter  and  hire  themselves  on  board  a  certain 
sloop  or  vessel,  whereof  was  the  master  and  commander  of  the 

said  stoop  or  vessel,  then  lying  in  the  river  Delaware  near  the  shores 
of  this  commonwealth  and  belonging  to  some  subject  or  subjects  of  this 
state  (to  the  jurors  aforesaid  unknown),  under  pretence  of  serving  as 
seamen  on  board  the  said  vessel  and  of  faithfully  navigating  the  same, 
according  to  the  directions  of  the  said  and  that  they,  afterwards, 

to  wit,  as  soon  as  the  said  vessel  should  come  and  arrive  on  the  open 
seas  and  main  ocean,  should  then  and  there  feloniously  and  piratically 
make  a  revolt  in  the  said  sloop  or  vessel  and  then  and  there  should 
rise  upon,  conquer  and  subdue  the  said  or  whoever  should  be 

master  thereof,  and  the  faithful  mariners  on  board  the  said  vessel,  and 


(<)  DnwD  by  Mr.  Bradford  in  1789. 
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then  and  there  should  take,  nairigate  and  run  away  with  said  sloop 
or  vessel,  her  tackle,  apparel,  furniture  and  cargo  to  the  City  and  Port 
of  New  York,  then  and  yet  being  in  the  possession  and  under  the 
power  of  the  king  of  Great  Britain,  the  open  enemy  of  this  state. 
And  the  inquest  aforesaid,  &c.,  do  further  present,  that  the  said  J. 
B.,  otherwise  called  M.  M.,  &c.,  in  order  to  effectuate  such  their 
wicked  and  unlawful  conspiracy  aforesaid,  on  the  day  and  year  afore- 
said at  the  county  aforesaid,  did  go,  enter  and  hire  themselves  on 
board  the  said  sloop  or  vessel,  under  the  pretences  aforesaid  and  with 
the  intentions  and  designs  aforesaid,  contrary  to  the  form  of  the  act 
of  assembly  in  such  case  made  and  provided,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against^  &c.  {Conclude  as 
in  book  1,  chap.  3). 

That  S.  F.,  late  of,  &c.,  in  the  county  aforesaid,  widow,  not  being 
ignorant  of  the  premises  but  well  knowing  the  same,  on  the  day  and 
year  aforesaid  at  the  county  aforesaid,  the  said  J.  B.,  otherwise  called, 
(fee.,  unlawfully  and  wickedly  did  receive,  harbour  and  abet,  maintain 
and  comfort,  and  then  and  there  for  the  maintaining  and  comforting 
of  the  said  J.  B.,  otherwise  called,  &c.,  meat  and  drink  to  him  then 
and  there  did  give  and  deliver  and  cause  to  be  given  and  delivered, 
and  then  and  there  the  said  J.  B.,  otherwise  called,  &c.,  did  secrete, 
harbour  and  conceal,  with  intent  the  due  course  of  justice  in  this  be- 
half to  obstruct  and  prevent,  she  the  said  S.  F.  then  and  there  well 
knowing  the  said  J.,  dLC.,  so  as  aforesaid  to  have  combined,  conspired 
and  agreed  with  the  malefactors  aforesaid,  &c. 

Conspiracy  to  disturb  a  party  in  the  possession  cf  his  lands^  and  to  de- 
prive him  ofthem,{f) 

That  J.  S.  C,  J.  R,  M.,  R.  S.  C,  and  divers  other  persons  to  the  jurors 
aforesaid  as  yet  unknown,  being  persons  of  evil  minds  and  dispositions, 
on,  &c.,  with  force  and  arms  at,  &c.,  unlawfully  and  wickedly  did  con- 
spire, combine,  confederate  and  agree  together  unlawfully  and  unjustly 
to  disturb,  molest  and  disquiet  G.  J.  in  the  peaceable  and  quiet  pos- 
session, occupation  and  enjoyment  of  certain  manors,  messuages,  lands 
and  hereditaments  and  premises  situate  and  being  in  the  said  County 
of  J.,  of  which  he  the  said  G.  J.  then  was  and  for  a  long  time  had 
been  peaceably  and  quietly  possessed;  and  also  to  deprive  him  of 
certain  issues  and  profits  arising,  issuing  and  accruing  therefrom, 
and  of  the  rents,  issues  and  profits  of  certain  other  lands,  messuages 
and  premises  situate  and  being  in  the  said  county,  whereof  certain 
persons  then  were  in  peaceable  and  quiet  possession  as  tenants  of  the 
said  G.  J.  by  unlawful  means  and  devices.  And  the  jurors,  &c.,  that 
the  said  J.  S.  C.  in  pursuance  of  the  said  unlawful  and  wicked  con* 
spiracy,  combination,  confederacy  and  agreement,  and  for  carrying 
the  same  into  effect,  did  afterwards,  to  wit,  on,  &c.,  with  force  and 
arms  at,  &c,  break  and  enter  a  certain  messuage,  called  Stafford  cas- 
tle, situate  in  the  county  aforesaid,  whereof  the  said  G.  J«  had  long 
been  and  then  was  in  the  peaceable  and  quiet  possession.    And  the 

</)  DiekixMMn*!  Q.  8.  6th  ed.  355.  Foand  atSufford  Sommer  Amiies,  1893.  Removed 
Into  K.  &:  lee  JL  •.  J.S.S.Cooke,  S  fi.  a&  C.  618;  5  ib.  538;  4  D.  &  R.  114;  7  t6.  673. 
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jurors,  &c.,  that  J.  S.  C.  on,  &c.,  at,  &c.,  did  falsely,  fraudulently  aad 
wilfully  affirm  to  W.  H.  C.  and  divers  other  persous,  that  he  the  said 
J.  S.  C.  had  been  appointed  agent  to  the  said  R.  S.  C.  his  brother, 
by  the  house  of  peers;  whereas  in  truth,  he  had  not  been  appointed 
agent  to  the  said  R.  S.  C.  by  the  house  of  peers,  as  he  the  said  J.  S. 
C.  then  and  there  well  knew.  And  the  jurors,  &c.,  that  in  further  pur- 
suance, &c.,  said  J.  R.  M.  on,  &c.,  at,  &c.,  did  unlawfully  pretend  and 
assume  to  hold  a  court  leet  and  court  baron  of  the  manor  of  F.  in 
the  said  county,  as  the  steward  thereof  to  R.  S.  C,  whom  he  had  then 
and  there  represented  to  be  lord  of  the  said  manor,  the  said  G.  J. 
then  being  in  the  peaceable  occupation  of  the  said  manor  as  J.  R.  M. 
then  and  there  well  knew,  to  the  great  damage  of  Sir  G.  J.,  &c.,  aud 
contra  pacem. 

Second  count    ExacUy  similar^  without  overt  acts. 

Third  count     7b  cut  dawn  timber  trees. 

That  defendants  and  ten  other  persons,  on,  &c.,  with  force  and  arms, 
at,  Slc,  did  conspire,  <&c.,to  cause  and  procure  a  large  number  of  timber 
t'rees  growing  and  being  in  certain  lands  situate  in  the  said  County  of 
S,,  and  then  and  long  before  in  the  peaceable  possession  of  certain  ten- 
ants of  the  said  6.  J«,  and  the  same  then  being  the  property  of  the  said 
G.  J,,  unlawfully  and  against  the  will  of  the  said  G.J.  to  be  cut  down, 
felled  and  prostrated,  and  to  get  the  same  into  their  possession,  and 
convert  and  dispose  of  the  timber  thereof  to  their  own  use.  And  the 
jurors,  &c.,  that  J.  S.  C«on,  &c.,  at,  &c.,  did  obtain  and  procure  divers 
labourers  to  cut  down,  fell  and  prostrate  divers  of  the  said  trees,  and 
the  said  labourers  did  accordingly  then  and  there,  by  his  directions, 
with  force  and  arms,  unlawfully  and  violently  break  and  enter  divers, 
to  wit,  twenty  closes  wherein  the  said  trees  were  growing  and  being 
as  aforesaid,  and  unlawfully  cut  down,  fell  and  prostrate  divers,  to 
wit,  one  hundred  of  the  said  trees,  and  did  take  and  carry  away  the 
same,  to  the  great  damage,  &c. 

Fourth  count    Exactly  ihe  same^  without  overt  acts. 

Fifth  count.     To  cheat  tenants  ofrent^  by  a  false  claim  as  landlord. 

Did  conspire,  &c.,  unlawfully  and  wickedly  to  cheat,  defraud  and 
impoverish  M.  R.,  W.  R.,  J.  D.  and  divers  other  persons,  who  then 
and  there  lawfully  held  and  enjoyed  divers  messuages,  lands  and 
tenements  situate  and  being  in  the  county  aforesaid,  as  tenants  there- 
of to  the  said  G.  J.,  and  unlawfully  and  fraudulently  to  obtain  from 
them  divers  large  sums  of  money,  by  causing  to  be  believed  by  the 
said  tenants,  that  the  said  R.  S.  C.  had  a  claim  of  title  to  the  said  mes- 
suage, lands  and  tenements,  which  was  admitted,  received  and  al- 
lowed by  the  said  G.  J.,  the  landlord  of  the  said  tenements,  to  be 
good  and  valid ;  whereas  in  truth  and  in  fact,  they  the  said  (defend- 
ants then  and  there  well  knew  that  the  said  R.  S.  0.  had  not  a  claim 
of  title  to  the  said  messuages,  lands  and  tenements,  or  any  of  them, 
admitted,  received  or  allowed  by  the  said  G.  J.  to  be  good  and  valid). 
And  the  jurors,  &c.,  that  the  said  J.  S.  C,  on,  &c.,  at,  &c.,  did  falsely, 
fraudulently  and  wilfully  misrepresent  to  the  said  J.  D.,  then  being  a 
tenant  of  said  G.  J.  of  certain  of  the  said  messuages,  lands  and  tene- 
ments, and  then  owing  certain  rent  in  respect  of  the  same ;  and  to  J.  R., 
tlie  sou  of  the  said  W.  R.,  who  then  held  certain  moneys  of  his  father 
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who  was  then  tenant  of  certain  of  the  said  messuages,  &c.,  of  the  said 
6.  J.,  and  then  and  there  owed  rent  for  the  same ;  that  he  the  said  J.  S. 
C.  then  had  in  his  possession  a  letter  of  the  said  G.  J.,  recognizing 
the  justice  of  the  claim  of  the  said  R.  S.  C.  to  the  said  messuages,  &c. 
whereas  in  truth  and  in  fact,  the  said  J.  S.  C.  had  not  in  his  posses- 
sion a  letter,  &c,  {repeating  as  above)y  as  h*e  the  said  J.  S.  C.  then 
well  knew,  and  thereby  he  the  said  J.  S.  C.  did  falsely  and  fraudu- 
lently then  and  there  receive  and  obtain  from  the  said  J.  D.,  a  large 
sum  of  money,  to  wit,  the  sum  of  pounds  of  his  moneys ;  and 

from  the  said  J.  R.,  a  large  sum  of  his  moneys,  to  wit,  the  sum  of 
pounds  of  the  moneys  of  his  said  father  W.  R.  And  the  jurors,  &c.,  that 
the  said  J.  S.  C.  on,  &c.,  at,  &c.,  did  offer  to  M.  P.,  then  being  tenant  of 
the  said  6.  J.  of  certain  messuages,  &c.,  to  obtain  for  her  a  lease  of  Xh6 
premises  of  which  she  was  then  so  tenant,  from  the  said  R.  S.  C. ;  and 
thereupon  he  the  said  J.  S.  C,  then  and  there  in  ptirsuance  of  the  said 
last  mentioned  conspiracy,  combination,  confederacy  and  agreement, 
falsely  and  fraudulently  asserted  to  the  said  M.  P.,  that  the  said  G.  J. 
had  given  up  all  title  to  the  estate  whereof  the  said  premises  con- 
veyed by  the  said  M.  P.  were  parcel ;  and  also,  that  he  the  said  J. 
S.  C.  had  a  letter  from  the  said  G.  J.,  to  prove  that  he  had  so  given 
up  title  to  the  said  estate ;  whereas  in  truth  and  in  fact,  the  said  G.  J. 
had  not  given  up  all  title  to  the  said  estate,  as  he  the  said  J.  S.  C. 
well  knew ;  and  whereas  in  truth  and  in  fact,  the  said  J.  S.  C.  bad 
not  a  letter  from  the  said  G.  J.,  to  prove  that  he  had  given  up  such 
title,  to  the  evil  example,  &c. 

Sixth  count    Exactly  similar  tofiflhy  but  without  overt  acts. 

Seventh  count     To  molest  tenants  by  distresses,  ^c. 

Did  conspire,  &c.,  by  unlawful  and  vexatious  distresses  and  threats 
of  the  power  of  the  said  R.  S.  C,  under  the  title  of  Lord  S.,  to  molest, 
disturb  and  disquiet  divers  persons,  who  then  and  there  lawfully  held 
and  enjoyed  divers  messuages,  lands,  &c.,  situate  in  the  said  county, 
as  tenants  thereof  to  the  said  G.  J.  (Overt  act  by  J.  S.  C,  that  he 
<«  did  unlawfully  and  fraudulently  issue  and  sign  as  agent  to  the  said 
R.  S.  C.  by  the  title  of  Lord  S.,  a  certain  warrant  of  distress  for  rent  on 
the  premises  occupied  by  one  P.  S.,  a  parcel  of  the  messuages,  &c., 
last  aforesaid,  as  tenant  thereof  to  the  said  G.  J.,  under  and  by  colour 
whereof  the  goods  of  the  said  P.  S.  on  the  said  premises,  being  of 
great  value,  to  wit,  &c.,  were  afterwards,  to  wit,  on,  &c.,  at,  &c.,  taken 
and  seised  as  for  and  in  the  name  of  a  distress  for  rent  pretended  to 
be  due  to  the  said  R.  S.  C.  under  the  title  of  Lord  S.  for  the  said  pre- 
mises) ;"  to  the  evil  example,  &c. 

Eighth  count    Exactly  similar^  without  overt  acts. 

Conspiracy  to  obtain  goods  upon  credit,  and  then  to  abscond  and  de- 
fraud the  vendor  thereof.{g) 

That  A.  B.,  C.  D.  and  E.  F.,  all  of,  &c.,  in  the  county  aforesaid, 


(g)  Com.  o.  Ward,  1  Mus.  R.  473.  In  the  text  the  OTert  acts  may  be  omitted,  which 
were  treated  bj  tiie  ouQit  in  their  judgment  as  surplusage.  See  anie^  p.  338,  as  to  indict, 
meats  for  conspiracy  to  commit  the  statutory  offence  of  secreting  goods,  Slc. 
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imiiers,  wickedly  and  unjustly  derisiug  and  intending  one  6.  H.  to 
dei'raud  and  cheat  of  his  goods,  property  and  merchandises,  on,  dx., 
at,  &c.,  did  &Isely  and  fraudulently  conspire,  combine,  confederate 
and  agree  among  themselves,  to  obtain  and  get  into  their  hands  and 
possession,  of  and  from  the  said  G.  H.,  his  goods,  property  and  mer- 
chandises upon  trust  and  credit,  and  then  to  abscond  out  of  the  said 
commonwealth,  and  defraud  him  thereof;  and  that  the  said  A.  B.,  C. 
D.  and  E.  F«,  in  pursuance  of  and  according  to  the  conspiracy,  com- 
bination, confederacy  and  agreement  aforesaid,  so  as  aforesaid  had, 
did  then  and  there  falsely  atid  fraudulently  obtain  and  get  into  their 
hands  and  possession,  of  and  from  the  said  G.  H^  goods,  wares  and 
merchandises  of  the  value  of  five  hundred  dollars,  uptMi  trust  and 
credit ;  and  in  further  pursuance  of  the  conspiracy,  combination  and 
confederacy  aforesaid,  so  as  aforesaid  had  among  themselves,  they 
the  said  A.  B.,  C.  Vl  and  E.  F.,  before  the  time  of  payment  for  the 
said  goods,  property  and  merchandises  had  arrived,  did  abscond  and 
go  out  of  the  said  commonwealth,  and  did  then  and  there  in  manner 
aforesaid,  cheat  and  defraud  the  said  6.  H.  of  his  goods,  prc^ert  j  and 
merchandise  aforesaid.    {CBuelude  ms  in  book  1,  chap.  3). 

Conspiracy  to  defraud  an  illiterate  persony  by  falsely  reading  to  Um 
a  deed  of  bargain  and  sale^  as  ana  for  a  bond  of  indemniiy.(h) 

That  A.  B.,  C.  IX  and  E.  F.,  all  of,  d^c^  in  the  county  aforesaid, 
yeomen,  unlawfully  devising  and  intending  one  G.  H.  to  injure,  de- 
ceive and  defraud,  and  him  the  said  G.  H.  fraudulently  to  deprive  of 
his  property  and  estate,  on,  &c.,  at,  die.,  did  unlawfully  conspire, 
combine,  confederate  and  agree  among  themselves,  falsely  and  fraudu- 
lently to  obtain  from  the  said  G.  H.  a  deed  of  bargain  and  sale  of  a 
certain  lot  of  land  in  said  town  of  B.,  called  lot  No.  20  in  said  town 
of  B.,  and  that,  in  pursuance  of  and  according  to  the  conspiracy, 
combination,  confederacy  and  agreement  aforesaid,  so  as  aforesaid 
had,  they  the  said  A.  B.,  C.  B.  and  E.  F.  did  falsely  and  fraudulently 
prepare,  make  out  and  fabricate  a  deed  of  bargain  and  sale  of  the 
said  lot  of  land,  to  be  signed  and  executed  by  him  the  said  G.  H^  and 
did  then  and  there  falsely  and  fraudulently  present  the  same  to  him 
the  said  6.  R,  and  dki  then  and  there  falsely  and  fraudulently,  and 
in  pursuance  of  the  conspiracy,  combination,  confederacy  and  agree- 
ment aforesaid,  read  the  same  to  him  the  said  G.  H.  as  a  bond  and 
obligation  (or  the  sum  of  seventy  dollars,  to  be  given  by  him  the  said 
G.  H.  to  one  I.  J.  as  a  consideration  that  he  the  said  G.  H.  should 
indemnify  the  said  I.  J.  against  the  payment  of  certain  notes  of  hand 
which  he  the  said  G.  H.  had  before  the  day  aforesaid,  made  and  given 
to  one  K.  L.;  he  the  said  6.  H.  being  then  and  there  an  illiterate 
person,  and  by  reason  thereof  wholly  unable  to  read  the  deed,  so  as 
aforesaid  falsely  and  fraudi»lently  made  out  and  presented  to  him,  &c 

(h)  **^Thb  precedent  (ny»  Mr.  Davis,  Pree.  p.  103),  contains  the  substance  of  a»  todiet- 
ment  tried  in  the  Supreme  Court  of  Massachusetts  for  the  County  of  Kennebec  The 
original  lAdictment  stated,  the  manner  in  whioh  this  fraud  was  carried  into  eifect;  but  it 
is  Qot  retained  in  this  precedent,  it  being  unnecessary/*  A  umliaE  atlcmjpt  at  aacArly 
period  was  Iwid  i«dJ0tAbIp ;.  R.  v.  Skirrctt,  1  Sid.  312^ 
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Conspiracy  to  procure  the  elopement  (fa  minor  daughter  from  her  father. 
First  counif  chafing  the  conspiracy  with  an  overt  act  avening  that 
in  furtherance  of  the  conspiracy  the  defendants  aided  the  said  minor 
to  efope.(i) 

That  at  the  time  of  the  commissiaD  of  the  several  grievances  here- 
inafter mentioned,  and  for  a  long  time  before^  at  said  county,  one  J. 
M.  N.,  a  daughter  of  D.  N.  and  M.  bis  wife,  of  said  county,  was  a 

(t)  Com. «.  Mifflin,  5  W.  &  S.  461.  Thi«  indictment  waf  rastained  on  error  bj  the 
Supreme  Coort. 

The  foUowinff  reaaone  for  a  new  trial  and  in  arrest  of  jad^meot  were  aaaigned,  which 
were  overruled  hjr  the  oowt  below»  and  were  aaained  for  error : 

I  at.  That  the  matters  charged  in  the  bill  of  indictment  are  not  indictable. 

9d.  That  the  matters  charged  were  not  soffieiently  aUted  in  the  bill  of  indictment,  inas- 
much as  it  contains  no  speeinsation  of  the  means  or  overt  acts  by  which  the  purpose  was 
to  be  effected. 

3d.  The  purpose  to  be  eflfocted,  as  laid  in  the  biQ,  was  neither  criminal  or  unlawful. 

4th.  That  the  object  of  the  conspiracy,  as  charged,  was  not  criminal. 

5th.  That  the  conspiracy  is  alleged  to  have  l^en  by  the  defendants  and  oCAers  to  the 
jury  unknown,  and  the  overt  acts  to  have  been  by  the  defendants  alone,  in  pursuance  of  a 
diflerent  conspiracy,  to  wit»  of  a  oonsfibaoy  by  the  said  defendants  akoe,  lotlAoul  atkert 
to  the  jury  unknown. 

Giboon  C.  J.,  after  enmining  the  character  of  the  offence^  said :  ■*  In  Rez  «.  Py  well  (1 
Stark.  Rep.  409),  a  conlbderac^  to  cheat  in  the  sale  of  a  horse,  was  held  to  be  innocent, 
and  in  the  State  «.  Dicker  (4  Halst  993),  it  was  held  that  a  civil  injury,  which  is  not 
indicuble  when  committed  by  an  individual,  does  not  contract  the  quality  of  guilt  by  being 
the  act  of  a  oonfederaey.  But  the  contrary  was  held  in  the  State  o.  Buchanan  (5  Har.  £ 
J.  317),  and  in  the  King  «.  Stratton  (1  Campb.  549);  a  confederacy  to  deprive  the  secre- 
tary of  a  trading  company  of  his  office,  was  held  not  to  be  indictable  only  because  the 
company  was  illegal.  These  discrepancies  show  the  want  of  test  for  doubtful  cases ;  but 
these  aie  cases  of  such  transcendental  wrong  and  outrage,  as  leave  no  doubt  of  their  cha- 
racter ;  and  a  confederacy  to  steal  a  daughter  is  not  tlie  least  of  them..  It  is  a  denial  or 
eontrmpt  of  the  father's  right  to  oounsel  and  advise;  and  it  is  only  less  atrocious  than  the 
ooospiraey  in  the  King  v.  Grey  (3  SL  Tr.  519 ),  and  that  in  the  King  «.  Delavel  (3  Burr.  1 437), 
to  rain  a  virgin  by  enticing  her  to  desert  her  father's  protection,  and  liv^  in  a  state  of  con- 
cobinage.  A  marriage  at  twelve,  which  is  valid  for  the  sake  of  the  issue,  would  be  scarce 
less  iN-otal  or  offisnsive  to  the  feelings  of  the  family ;  and  why,  but  to  protect  the  feelings 
of  relatives,  was  a  combination  to  take  up  dead  bodies,  for  scientific  purposes,  which  ie 
not  eseentkiHy  immoral,  held  to  be  indictable  in  Rex  «.  Lynn?  (3  T.  R.  723).  But  if  it 
would  be  indictable  to  procure  the  elopement  of  a  girl  who  had  just  attained  the  age  of 
consent,  at  what  other  age  within  the  period  of  infancv  would  such  an  act  be  innocent ; 
and  how  would  the  law  discriminate  t  It  is  true  that  Mr.  Justice  Bnlle^  was  of  opinion, 
in  Rex  p^  Fowler  0i  East'b  P.  C.  c  11,  s.  llX  that  as  the  ad  of  marriage  is  lawful  in 
itself,  a  combination  to  procure  k  can  become  criminal  only  by  the  use  of  undue  means ; 
but  thet  parties;,  in  that  case,  were  stit  juris,  and  he  Icfl  the  question^  what  is  undue  means, 
an  open  cue.  If  the  subject  of  the  present  indictment  is  no  More  than  a  private  wrong, 
it  most  pass  entirely  without  rebuke ;  for  it  would  be  easier  to  find  a  precedent  for  a 
criminal  corrective  of  Jt,  than  a  civil  one.  But  even  a  private  injurjr,  such  as  hissing  an 
actor,  or  impoverishing  a  man,  becomes  a  public  wrong  when  done  in  concert ;  and  this 
was  certainly  so. 

**  Even  had  the  preoedento  not  reached  the  case  before  us,  there  would  he  no  reason  why 
the  law  of  conspiracy  should  stop  short  of  it  now»  considering  tlie  smallness  of  the  point 
from  which  it  started,  and  the  degree  of  ita  subsequent  expansion.  In  Ld.  Coke's  day  it 
was  limited  to  '-a  consultation  and  agreement  between  two  or  more>to  appeal  or  indict  a 
person  falsely  and  maliciously;^  3  Inst.  143;  since  wheD„  it  ha»  spread  itself  over  tiw 
whole  sur&oe  of  mischievous  combination.  I  am  not  one  of  those  who  foar  that  the  cata- 
logue of  crimes  will  be  unduly  enlarged  by  ita  progress,  seeing,  as  I  do,  that  it  is  never 
invoked  except  a»  a  corrective  of  disor<for  which  wouM  else  be  without  one,  and  as  a  curb 
to  the  immoderate  power  to  do  mischief  which  is  gained  by  a  combination  of  the  means. 
It  is  true,  that  there  is  no  recent  precedent  of  an  indictment  Uke  the  present;  but  had  not 
the  3  Hen.  VI L  c.  2,  and  the  39  Elix.  c.  9,  provided  a  more  energetic  remedy  foi  the 
effence,  common  law  precedenta  of  indietmenta  for  it  would  have  abounded.  But  were 
we  without  even  the  semblance  of  a  precedent,  we  could  not  hesitate  to  pronounce  the  act 
of  which  the  defendanta  haie  been  convicted^  a  common  law  offi»c&** 
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minor,  under  the  age  of  twenty-one  years,  and  was  dwelling  and  re- 
siding in  the  family  of  her  said  father^  and  under  his  paternal  care, 
guardianship,  protection,  instruction,  control,  authority  and  employ- 
ment. And  the  said  jurors,  on  their  said  oaths  and  affirmations,  do^ 
further  present,  that  J.  M.,  late  of  said  county,  yeoman,  R.  C.  H.,  late 
of  said  county,  physician,  and  D.  H.  C,  late  of  said  county,  yeoman, 
being  persons  of  evil  mind^  and  dispositions,  together  with  divers 
other  evil  disposed  persons,  to  the  jurors  aforesaid  unknown,  on,  &c., 
at,  &c.,  with  force  and  arms,  &c.,  unlawfully,  wickedly,  falsely,  ma- 
liciously and  injuriously  did  conspire,  combine,  confederate  and  agree 
together  to  cause,  effect,  produce  and  procure  the  elopement  and 
escape  of  the  said  J.  M .  N.  from  the  house,  family,  guardianship,  pro- 
tection, control,  care,  authority  and  employment  of  her  said  father, 
the  said  D.  N.,  without  the  consent  of  Her  said  father  and  against 
his  will;  and  in  pursuance  and  furtherance,  and  according  to  the 
said  conspiracy,  combination,  confederacy  and  agreement  between 
them,  the  said  J.  M.,  R.  C.  H.  and  D.  H.  C.  as  aforesaid  had,  did  on 
the  night  between  the  tenth  and  eleventh  days  of  June,  in  the  year 
aforesaid,  at  said  county,  entice,  persuade,  cause,  procure  and  assist 
the  said  J.  M.  N.  to  elope,  escape  and  depart  from  her  said  father's, 
the  said  D.  N.'s  house,  family, care,  guardianship, protection,  authority, 
control  and  employment,  secretly,  covertly  and  without  his  leave, 
consent  or  approbation  and  against  his  will,  the  said  J.  then  and 
there  still  being  a  minor  under  the  age  of  twenty-one  years ;  to  the 
great  damage  of  the  said  D.  N.,  and  of  his  said  minor  daughter,  to 
the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

Second  counL  Conspiracy  to  procure  the  elopement  of  the  said  minor 
with  intent  to  marry  her  to  one  C.  JK,  and  overt  act  charging  the  elope- 
mentj  ^c. 

That  the  said  J.  M.,  R.  C.  M.  and  D.  H.  C,  together  with  divers 
persons  to  the  jurors  aforesaid  unknown,  being  persons  of  evil  minds 
and  dispositions,  afterwards,  to  wit,  on,  &c.,  at,  (Slc.,  with  force  and 
arms,  die,  unlawfully,  wickedly,  deceitfully,  maliciously  and  inju- 
riously  did  conspire,  combine,  confederate  and  agree  together  to  cause, 
induce,  persuade  and  procure  the  said  J.  M.  N.,  the  said  J.  then  and 
there  being  a  minor  under  the  age  of  twenty-one  years,  and  dwelling 
and  residing  in  the  house  and  family  of  her  father,  D.  N.,  and  under 
his  paternal  care,  guardianship,  protection,  control  and  authority,  to 
escape,  elope  and  depart  from  her  said  father's  house,  family,  care, 
guardianship,  protection  and  control,  without  her  said  father's  con- 
sent and  against  his  will,  with  the  view,  purpose  and  intent  that  she, 
the  said  J.  M.  N.  might  be  joined  in  marriage  with  one  C.  K.,  with- 
out the  consent  and  approbation  and  against  the  wish  and  will  of  the 
said  D.  N.,  and  in  violation  of  hislawful  and  parental  rights  and  au- 
thority. And  the  jurors  aforesaid,  on  their  oaths  and  affi  rmations  afore- 
said, do  further  present,  that  the  said  J.  M.,  R.  C.  H.  and  D.  H.  C.^  with 
the  said  other  persons  unknown,  in  pursuance  and  furtherance  of  and 
according  to  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment, between  them  the  said  J.,  R.  and  D.  as  aforesaid  had,  did  on 
the  night  between  the  tenth  and  eleventh  days  of  June,  in  the  year 
aforesaid,  and  about  the  hour  of  one  o'clock,  at  Shippensbury,  in  said 
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count]^  and  within  the  jurisdiction  of  this  court,  wickedly,  falsely, 
maliciously,  unlawfully  and  injuriously  entioe,  persuade,  cause,  pro- 
cure, aid  and  assist  the  said  J.  M .  N.  to  elope,  escape  and  depart  from 
her  said  father's  house,  family,  care,  guardianship,  protection,  control 
and  authority,  in  the  company  and  along  with  the  said  C.  E.,  and 
secretly  and  without  the  knowledge,  approbation  and  consent  and 
agaiust  the  will  of  the  said  D.  N.,  with  the  view,  purpose  and  intent 
that  she  the  said  J.  M.  N.  should  be  joined  in  marriage  with  the  said 
C.  K.,  without  the  consent  and  against  the  will  of  her  said  father;  and 
with  the  same  intent  and  purpose,  and  in  furtherance  and  according 
to  the  said  conspiracy,  combination,  confederacy  and  agreement,  the 
said  J.  M.,  R.  C.  H.  and  D.  H.  G.  and  other  persons  unknown,  then 
and  there  did  aid,  assist,  abet  and  co-operate  with  the  said  J.  M.  N. 
and  C.  E.,  secretly  and  covertly  to  carry  away  and  remove  a  large 
quantity  of  clothing,  goods  and  chattels  of  the  said  D.,  and  to  place 
the  said  J.  M.  N.  and  the  said  goods,  chattels  and  clothing  within 
and  upon  a  certain  railroad  car  then  and  there  passing,  so  that  the 
said  J.  might  be  swiftly  and  secretly  conveyed  and  carried  away  and 
transported  beyond  the  pursuit  and  protection  of  her  said  father,  with 
the  intent,  view  and  purpose  aforesaid,  to  the  great  damage  of.  the 
said  D.  N.,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap,  3). 

Conspitacy  to  inveigle  a  daughter  from  the  custody  of  her  parentSyfor 
the  purpose  of  marrying  her^  (in  sub8tance).{j) 

That  C.  S.  was  an  infant  of  thirteen  years  of  age  (her  father  P.  S. 
being  dead,  and  S.  her  mother  married  to  C.  G.),  and  under  the  guar- 
dianship of  M.  S.  and  A.  S.  both  as  to  person  and  estate,  and  that  the 
same  C.  was  entitled  to  a  large  property  under  her  father's  will,  to 
wit,  one  thousand  pounds,  and  resided  with  the  said  C.  and  S ,  with 
the  consent  of  her  said  guardians,  and  that  the  said  M.  H.  et  al.,  well 
knowing  the  premises,  on,  &c,  did  conspire  together  to  deprive  the 
said  C.  and  S.  of  the  service  of  the  said  C.  and  to  seduce  her  from 
their  house,  and  to  inveigle  her  into  a  marriage  with  the  said  M.  H., 
and  under  divers  false  pretences  did  seduce  and  inveigle  the  said  C. 
for  the  purposes  aforesaid,  against  the  will  of  the  said  C.  and  S.  and 
of  the  said  M.  and  A.,  and  in  pursuance  of  the  said  conspiracy  did 
ply  the  said  C.  with  wine  and  other  strong  liquors,  and  she  the  said  C. 
being  intoxicated,  did  procure  the  ceremony  of  marriage  to  be  recited 
between  the  said  M.  H.  and  C.  S.,  to  the  great  damage  and  disgrace  of 
the  said  C,  to  the  evil  example,  dLC,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3), 

ibr  a  conspiracy  to  incite  J.  M  to  lay  wagers,  ^c;  overt  act,  actually 
cheativg.{k) 

That  IL  S.,  late  of,  &c.,  yeoman^  together  with  a  certain  other  per- 

(J)  Re»ik  •.  Hevioe,  3  Yealet  114.    Tbi»  k  tlie  mere  ikeletoii  of  the  indictmeDt  em- 
l^oyed  in  thin  cue.    I  have  been  viable  to  discover  the  record, 
(it)  Drawn  by  Mr.  Bradford. 
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son,  to  the  inquest  aforesaid  unknown,  being  persons  of  e^it  name 
and  fame  and  not  caring  to  get  their  livelihood  by  honest  labour,  but 
by  fraud  and  covin  maintaining  their  idle  and  disorderly  course  of 
life  (on  the  year  and  day,  the  place  and  jurisdiction),  unlawfully  and 
wickedly  did  combine  and  conspire  and  agree  together,  to  cheat  and 
defraud  the  liege  citizens  of  this  commonwealth,  and  particularly  a 
certain  J.  N.  of  their  money,  goods  and  chattels,  by  art,  fraud,  practice 
and  deceit,  and  then  and  there  unlawfully  and  wickedly  did  combine, 
conspire  and  agree  together,  that  he  the  said  R.  S.  should  provoke 
and  incite  the  said  liege  subjects  of  this  commonwealth,  but  par- 
ticularly the  said  J.  N.  aforesaid,  to  bet  and  lay  wagers  with  the  said 
unknown  person,  with  an  intent  in  the  said  betting  and  wagering,  to 
deceive  and  impose  on  and  cheat  the  said  liege  subjects  of  this  com- 
monweahh,  and  particularly  the  said  J.  N.,  and  them  the  said  liege 
citizens  of  this  commonwealth  and  particularly  J.  N.  aforesaid,  of 
money,  goods  and  chattels,  by  false  tricks  and  deceit  in  and  about  the 
betting  and  wagering  aforesaid,  deceive  and  defraud,  to  the  great 
damage  of  the  said  liege  subjects  of  this  commonwealth  and  par- 
ticularly to  the  said  J.  N.,  to  the  evil  example,  &c.,  and  against,  &a 

And  that  the  said  R.  S.,  together  with  the  said  other  person  to  the 
inquest  aforesaid  unknown,  in  pursuance  of  such  their  conspiracy 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  city 
aforesaid  and  within  the  jurisdiction  aforesaid,  did  wickedly  and 
fraudulently  provoke  and  incite  the  said  J.  N.  to  lay  wagers  with  the 
unknown  person  aforesaid,  and  that  the  said  R.  S.  together  with  the 
person  to  the  inquest  aforesaid  unknown  as  aforesaid,  by  betting  and 
laying  wagers  with  the  said  J.  N.,  then  and  there  did  get  into  their 
possession,  unlawfully  and  wickedly, the  sum  of  fifteen  shillings,  lawful 
money  of  Pennsylvania,  of  the  goods  and  chattels  of  the  said  J.  N., 
and  him  the  said  J.  N.  of  the  said  sum  of  fifteen  shillings  aforesaid, 
lawful  money  as  aforesaid,  by  false  acts  and  tricks  then  and  there  did 
deceive  and  defraud  and  cheat. 

And  so  the  inquest  aforesaid  on  their  oaths  and  affirmation  afore- 
said, do  say,  that  the  said  R.  S.,  together  with  the  said  other  person  to 
the  inquest  aforesaid  unknown,  according  to  the  cotlspiracy,  com- 
bination and  agreement  aforesaid,  the  aforesaid  J.  N.  of  the  sum  of 
fifteen  shillings,  lawful  money  aforesaid,  in  manner  and  form  aforesaid 
fraudulently  and  wickedly  did  deceive,  cheat  and  defraud,  contrary, 
&c.,  to  the  great  damage,  &c.,  and  against,  &c.  {Conclude  aa  in  book 
1,  chap,  3). 

Conspiracy  at  common  laWf  among  loorhnen^  to  raise  their  wages  and 
lessen  the  time  of  labotir.{l) 

That  A.B.^&cc.,  (setting  out  their  names  and  additions)^  on,  &c, 
at,  Sec.,  being  workmen  and  journeymen  in  the  art,  mystery  and  man- 


(l)  SUrkie'i  a  P.  471. 

What  degree  of  particolaritj  is  required  in  indictments  of  this  chss,  is  examined  by 
Bhaw  C.  J.  in  Com.  «.  Hunt,  4  Mete.  135. 
**  The  first  coont,"  be  said,  ^  set  forth  that  the  defendants,  with  divers  others  unknovn, 
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nal  occnpatiou  of  a  wheelwright,  and  not  being  content  to  work  and 
labour  in  that  art  and  mystery  by  the  usual  number  of  hours  in  each 

on  tlie  day  and  at  the  place  named,  being  workmen  and  jonmeymen  in  the  art  and  occu- 
pation of  bootmakers,  anlawfoUv,  perniciously  and  deceitfully  designing  and  intending  to 
continue,  keep  up,  form  and  unite  themselves  into  an  unlawful  club,  society  and  combina- 
tion, and  make  unlawful  by-laws,  rules  and  orders  among  themselves,  and  thereby  govern 
themselves  and  other  workmen  in  the  said  art,  and  unlawfully  and  unjustly  to  extort 
{[Teat  sums  of  money  by  means  thereof,  did  unlawfully  assemble  and  meet  together,  and 
being  so  assembled,  did  unjustly  and  corruptly  conspire,  combine,  confederate  and  agree 
together,  that  none  of  them  should  thereafter,  and  that  none  of  them  would  work  for  any 
master  or  person  whatsoever  in  the  said  art,  mystery  and  occupation,  who  should  employ 
any  workman  or  journeyman  or  other  person  m  the  said  art,  who  was  not  a  member  of 
said  club,  society  or  combination,  afler  notice  given  to  him  to  discharge  such  workman 
from  the  employ  of  such  master;  to  the  great  damage  and  oppression,  &.c. 

**Now  it  is  to  be  considered  that  the  preamble  and  introductory  matter  in  the  indict- 
ment— such  as  unlawfully  and  deceitfully  designing  and  intending  unjustlj^  to  extort  great 
sums,  &«.^ — is  mere  recital,  and  not  traversable,  and  therefore  cannot  aid  an  imperfect 
averment  of  the  facts  constituting  the  description  of  the  offence.  The  same  may  be  said 
of  the  concluding  matter  which  mllows  the  averment,  as  to  the  great  damage  and  oppres- 
sion, not  only  of  their  said  masters  employing  them  in  the  said  art  and  occupation,  but 
also  of  divers  otiier  workmen  in  the  same  art,  mystery  and  occupation,  to  the  evil  example, 
&C.  If  the  facts  averred  constitute  the  crime,  they  are  properly  stated,  as  the  legal  in- 
ferences to  be  drawn  fh)m  them.  If  they  do  not  constitute  the  charge  of  such  an  cSfence, 
they  cannot  be  aided  by  these  alleged  consequences. 

**  Stripped  then  of  these  introductory  recital  and  alleged  injurious  consequences,  and  of 
the  qualifying  epithets  attached  to  the  facts,  the  averment  is  this,  that  the  defendants  and 
others  formed  themselves  into  a  society,  and  agreed  not  to  work  for  any  person  who  should 
employ  any  journeyman  or  other  person,  not  a  member  of  such  society,  afler  notice  given 
him  to  discharge  such  workman. 

"  The  manifest  intent  of  the  association,  is  to  induce  all  those  engaged  in  the  same  oc- 
cupation to  become  members  of  it  Such  a  purpose  is  not  unlawful.  It  would  give  them 
a  power  which  mieht  be  exerted  for  useful  and  honourable  purposes,  or  for  dangerous  and 
pernicious  ones.  If  the  latter  were  the  real  and  actual  object,  and  susceptible  of  proof,  it 
should  have  been  specially  4charged.  Such  an  association  might  be  used  to  afford  each 
other  assistance  in  times  of  poverty,  sickness  and  distress ;  or  to  raise  their  intellectual, 
moral  and  social  condition;  or  to  make  improvement  in  their  art;  or  for  other  purposes; 
or  the  association  might  be  designed  for  purposes  of  oppression  and  injustice.  But  in 
order  to  charge  all  those  who  become  members  of  an  association,  with  the  guilt  of  a  crimi- 
nal conspiracy,  it  must  be  averred  and  proved  that  the  actual,  if  not  the  avowed  object  of 
the  association,  was  criminal.  An  association  may  be  formed,  the  declared  objects  of 
which  are  innocent  and  laudable,  and  yet  they  may  have  secret  articles,  or  an  agreement 
communicated  only  to  the  members,  bv  which  they  are  banded  together  for  purposes  in- 
jurious to  tbe  peace  of  society  or  the  rights  of  its  members.  Such  would  undoubtedly  be 
a  criminal  conspiracy  on  proof  of  the  fact,  however  meritorious  and  praiseworthy  tlie 
declared  objects  might  be.  The  law  is  not  to  be  hoodwinked  by  colourable  pretences.  It 
looks  at  truth  and  reality,  through  whatever  disguise  it  may  assume.  But  to  make  such 
an  association,  ostensibly  innocent,  the  subject  of  prosecution  as  a  criminal  conspiracy, 
the  secset  agreement  which  makes  it  so,  is  to  be  averred  and  proved  as  the  gist  of  the  of- 
fence. But  when  an  association  is  formed  for  purposes  actually  innocent,  and  afterwards 
its  powers  are  abused  by  those  who  have  the  control  and  management  of  it,  to  purposes  of 
oppression  and  injustice,  it  will  be  criminal  in  those  who  thus  misuse  it,  or  give  consent 
thereto,  but  not  m  the  otiier  members  of  the  association.  In  this  case  no  such  secret 
agreement,  varying  the  objects  of  the  association  from  those  avowed,  is  set  forth  in  this 
count  of  the  indictment 

**  Nor  can  we  perceive  that  the  objects  of  this  association,  whatever  they  may  have  been, 
were  to  be  attained  by  criminal  means.  The  means  which  they  propose  to  employ,  as 
averred  in  this  count,  and  which,  as  we  are  now  to  presume,  were  established  by  the 
proof,  were,  that  they  would  not  work  for  a  person,  who,  afler  due  notice,  should  employ 
a  journeyman  not  a  member  of  their  society.  Supposmg  the  object  of  tbe  association  to 
be  laudable  and  lawful,  or  at  least  not  unlawful,  are  these  means  criminal  7  The  case  siip. 
poeea  that  these  persons  are  not  bound  by  contract,  but  free  to  work  for  whom  they  please, 
or  not  to  work  if  they  so  prefer.  In  this  state  of  things,  we  cannot  perceive  that  it  is 
criminal  for  men  to  agree  together  to  exercise  their  own  acknowledged  rights,  in  such  a 
manner  as  best  im  sulwerve  uieir  own  interests.    One  way  to  test  this  is,  to  consider  th« 
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day,  and  at  the  U5tual  rates  and  prices  for  which  they  and  other 
workmen  and  journeymen  were  wont  and  accustomed  to  work,  but 

effect  of  poch  mn  t^reemeDt,  where  the  object  of  the  iMociatioii  ia  acknowledged  on  all 
hands  to  be  a  laudable  one.  Snppoee  a  daas  of  workmen,  imprened  with  the  manifold 
evils  of  intemperance,  should  ngret  with  each  other  not  to  work  in  a  shop  in  which  ardent 
spirit  was  furnished,  or  not  to  work  in  a  shop  with  any  one  who  used  it,  or  not  to  ?Fork 
for  an  employer  who  should,  after  notice,  employ  a  journeyman  who  habitoally  nsed  it: 
The  consequences  might  be  the  same.  A  workman  who  should  still  persist  in  the  use  of 
ardent  spirit,  would  find  it  more  difficult  to  get  employment ;  a  master  employing  such  an 
one  might,  at  times,  experience  inconvenience  in  his  work,  in  losing  the  servioee  of  a 
skilful  but  intemperate  workman.  Still  it  eeems  to  as,  that  as  the  object  would  be  kwfiil, 
and  the  means  not  unlawful,  such  an  agreement  could  not  be  called  a  criminal  conspiracy. 

"  From  this  count  in  the  indictment,  we  do  not  understand  that  the  agreement  was,  that 
the  defendants  would  refuse  to  work  for  an  employer  to  whom  they  were  bound  by  eon- 
tract  for  a  certain  time,  in  violation  of  that  contract;  nor  that  they  would  insist  that  an 
employer  should  discharge  a  workman  engaged  by  contract  ibr  a  certain  time,  in  violation 
of  such  oontract.  It  is  perfectly  consistent  with  every  thing  stated  in  this  count,  that  the 
effect  of  the  agreement  was,  that  when  they  were  free  to  act,  they  would  not  engage  with 
an  employer,  or  continue  in  his  employment,  if  s«eh  employer  when  free  to  act,  sboold 
engage  with  a  workman,  or  continue  a  workmari  in  his  employment,  not  a  member  of  the 
association.  If  a  large  number  of  men,  engaged  for  a  certain  time,  should  combine  to- 
gether to  violate  Iheir  contract,  and  quit  their  employment  together,  it  would  present  a  very 
different  question.  Suppose  a  fiirmer  employing  a  large  number  of  men  engaged  for  the 
year  at  a  fair  monthly  wages,  and  suppose  that  just  at  the  moment  that  his  crops  were 
ready  to  harvest,  they  should  all  combine  to  quit  his  service,  unless  he  would  adYanoe  their 
wages,  at  a  time  when  other  labourers  could  not  be  obtained :  it  would  surely  be  a  con- 
spiracy to  do  an  unlawful  act,  though  of  such  a  character,  that  if  done  by  an  individual, 
it  would  lay  the  foundation  of  a  civil  action  only,  and  not  of  a  criminal  prosecution.  It 
would  be  a  case  very  different  firom  that  stated  in  this  count 

^  The  second  count,  omitting  the  recital  of  unlawfnl  intent  and  evil  dispositions,  and 
omitting  the  direct  averment  of  an  unlawful  club  or  society,  alleges  that  the  deiendantis 
with  others  unknown,  did  assemble,  conspire,  confederate  and  agree  together,  not  to  work 
for  any  master  or  person  who  should  employ  any  workman  not  being  a  member  of  a  cer- 
tain dub,  society  or  combination,  called  the  Boston  Journeymen  Bootmaker's  Society,  or 
who  should  break  any  of  their  by-laws,  unless  such  workmen  should  pay  to  said  club,  such 
sum  as  should  be  agreed  upon  as  a  penalty  for  the  breach  of  such  unlawful  rules,  dbc^  and 
that  by  means  of  said  conspiracy  they  did  compel  one  J.  B.  W.,  a  master  cordwainer,  to 
turn  out  o£  his  employ  one  T.  H.,  a  journeyman  bootmaker,  &c.,  in  evil  example,  &c  So 
far  as  the  averment  of  a  conspiracy  is  concerned,  all  the  remarks  made  in  reference  to  the 
first  count  are  equally  applicable  to  this.  It  is  simplv  on  averment  of  an  agreement 
amongst  themselves  not  to  work  for  a  person,  who  should  employ  any  person  not  a  mem* 
ber  of  a  certain  association.  It  sets  forth  no  illegal  or  criminal  purpose  to  be  accomplished, 
nor  any  illegal  or  criminal  means  to  he  adopted  for  the  accomplishment  of  any  purpose. 
It  was  an  agreement,  as  to  the  manner  in  which  they  would  exercise  an  acknowledged 
right  to  contract  with  others  for  their  labour.  It  does  not  aver  a  conspiracy  or  even  an 
intention  to  raise  their  wages ;  and  it  appears  by  the  bill  of  exceptions,  that  the  case  was 
put  upon  the  footing  of  a  conspiracy  to  raise  their  wages.  Such  an  agreement,  as  set  forth 
in  this  count,  would  be  perfectly  justifiable  under  the  recent  English  statute,  by  which 
this  subject  is  regulated ;  St.  6  Geo.  IV.  c  129 ;  see  Roscoe's  Crim.  £v.  (2d  Am.  edX 
368,  369. 

**  As  to  the  latter  part  of  this  count,  which  avers  that  by  means  of  said  conspiracy,  the 
defendants  did  compel  one  W.  to  turn  out  of  his  employ  one  J.  H.,  we  remark,  in  the  first 
place,  that  as  the  acts  done  in  pursuance  of  a  conspiracy,  as  we  have  befor«  seen,  are 
stated  by  way  of  aggravation,  and  not  as  a  substantive  charge,  if  no  criminal  or  unlawful 
conspiracy  is  stated,  it  oannot  be  aided  and  made  good  by  mere  matter  of  aggravation.  If 
the  principal  charge  falls,  the  aggravation  falls  with  it ;  State  e.  Rickey,  4  Halst  293. 

**  0Ut  further ;  if  this  is  to  be  considered  aa  a  substantive  charge,  it  would  depend  alto- 
gether upon  the  force  of  the  word  *  compel,*  which  may  be  used  m  the  sense  of  coercion, 
or  duress,  by  force  or  fraud.  It  would  therefore  depoid  upon  the  context  and  the  con- 
nexion with  other  words,  to  determine  the  sense  in  which  it  was  used  in  the  indictment 
If,  for  instance,  the  indictment  had  averred  a  conspiracy,  by  the  defendants,  to  compel  W. 
to  turn  H.  out  of  his  employment,  and  to  accomplish  that  object  by  the  use  of  force  or 
fraud,  it  would  have  been  a  very  different  case ;  especially  if  it  might  be  fairly  eonstmed, 
as  perhaps  in  that  case  it  might  have  been,  that  W.  was  under  obligation,  by  contracl,  for 
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falaely  and  fraadalently  conspiring  and  combining,  unjustly  and 
oppressively  to  increase  and  augment  the  wages  of  themselves  and 

ui  iiiie:tpired  term  of  time,  to  employ  and  pay  H.  As  before  remarked,  it  would  have 
been  a  ooaspiracy  to  do  an  unlaw ful,  though  not  a  criminal  act,  to  induce  W.  to  violate  his 
engagement,  to  the  actual  injury  of  H.  To  mark  the  difference  between  the  case  of  a 
journeyman  or  a  servant  and  roaster,  mutaally  bound  by  contract,  and  the  same  parlies 
when  free  to  engage  anew,  I  should  have  before  cited  the  case  6f  Boston  Glass  Co.  o. 
Binney,  4  Pick.  425.  In  that  case,  it  was  held  actionable  to  entice  another  person*B  hired 
servant  to  quit  his  employment,  during  the  time  for  which  he  was  engaged ;  but  not  ac- 
tionable to  treat  with  such  hired  servant,  whilst  actually  hised  and  employed  by  another, 
to  leave  his  service,  and  engage  in  the  employment  of'^the  person  making  the  proposal, 
when  the  terra  fi>r  which  he  is  engaged  shall  expire.  It  acknowledges  the  established 
principle,  that  every  free  man,  whether  skilled  labourer,  mechanic,  farmer  or.domestic  ser- 
vant, may  work  or  not  work,  or  work  or  refuse  to  work  with  any  company  or  individual, 
at  hia  own  option,  except  so  fur  as  he  is  bound  by  contract  But  whatever  might  be  the 
force  of  the  word  *  compel,*  unexplained  by  its  connexion,  it  is  disarmed  and  rendered 
harmless  by  the  precise  statemant  of  the  means,  by  wbich  snch  compulsion  was  to  be 
effected,  it  was  the  agreement  not  to  work  for  him,  by  which  they,  compelled  W.  to  de- 
cline employing  H.  longer.  On  both  of  these  grounds,  we  are  ef  opinion  that  the  state- 
ment maido  in  this  second  count,  that  the  unlawful  agreement  was  carried  into  execution, 
makes  no  essential  difference  between  this  and  the  first  coant 

**Tiie  third  count,  reciting  a  wicked  and  unlawful  intent  4o  impoverish  one  J.  H.,  and 
hinder  him  from  following  his  trade  as  a  bootmaker,  charges  the  defendants,  with  others 
unknown,  with  an  unlawful  conspiracy,  by  wrongful  and  indirect  means,  to  impoverish 
said  H^  and  to  deprive  and  hinder  him  from  his  said  art  and  trade  and  getting  his  sup- 
port thereby,  and  that,  in  pursuance  of  said  unlawful  combination,  they  did  unlawfuUy  and 
indirectly  hinder  and  prevent,  &c.,  and  greatly  impoverish  him. 

"  If  the  fiict  of  depriving  J.  H.  of  the  profits  of  his  business,  by  whatever  means  it  might 
be  done,  would  be  unlawful  and  criminal,  a  combination  to  compass^hat  object  would  be 
an  unlawful  conspiracy,  and  it  would  be  unnecessary  to  state  the  means.  Such  seems  to 
have  been  the  view  of  the  court  in  the  King  «.  £ccle8,  3  Dougl.  S37,  though  tlie  case  is  so 
briefly  reported,  that  the  reasons,  on  which  it  rests,  are  not  very  obvious.  The  ease  seems 
to  have  gone  on  the  ground,  that  the  means  were  matter  of  evidence,  and  not  of  averment ; 
and  that  after  verdict  it  was  to  be  presumed,  that  the  means  contemplated  and  used  were 
8U(;|i  as  to  render  the  combination  unlawful  and  constitute  a  conspiracy.  . 

** Suppose  a  baker  in  a  small  village  had  the  exclusive  custom  of  his  neighbourhoed,  and 
was  making  Isrge  profits  by  the  sale  of  his  bread.  Supposing  a  number  of  those  neigh- 
boars,  believing  the  price  of  hid  bread  too  high,  should  propose  to  him  to  reduce  his  prices, 
or  if  be  did  not,  that  they  would  introduce  another  baker;  and  en  his  refusal,  snch  other 
baker  should,  under  their  encouragement,  set  up  a  mal  esteblishment,  and  sell  his  bread 
at  lower  prices ;  the  effect  would  be  to  diminish  the  profit  of  4he  former  baker,  and  to  the 
tame  extent  to  impoverish  him.  And  it  might  be  said  and  proved,  that  the  purpose  of  the 
a«ociatee  was  to  diminish  his  profits,  and  thus  impoverish  him,  though  the  ultimate  and 
laudable  object  of  the  combination  was  to  reduce  the  oost  of  bread  to  themselves  and  their 
neigfaboars.  The  same  thing  may  be  said  of  all  competition  in  every  branch  of  Irade  and 
industry ;  and  yet  it  is  through  that  competition,  that  the  best  intereste  of  trade  and  in- 
dustry are  promoted.  It  is  scarcely  necessary  to  allude  to  the  familiar  instences  of  oppo- 
ution  lines  of  conveyance,  rival  hotels,  and  the  thousand  other  instances,  where  each  strive 
to  gain  custom  to  himself,  by  ingenious  Tmprovements,  by  increased  industry,  and  by  all 
the  means  by  which  he  may  lessen  the  price  of  commodities,  and  thereby  diminish  the 
profite  of  others. 

**  We  think,  therefore,  that  associations  may  be  entered  into»  the  object  of  which  is  to 
adnpt  measures  that  may  have  a  tendency  to  impoverish  another,  that  is,  to  diminish  his 
gainn  and  profits,  and  yet  so  far  from  being  criminal  or  unlawful,  the  object  may  be  highly 
meritorious  and  public  spirited.  The  legalitv  of  such  an  association  will  therefore  depend 
upon  the  means  to  be  used  for  its  accomplishment.  If  it  is  to  be  oarried  into  effeet  by 
fiur  or  honourable  and  lawful  means^  it  is,  to  say  the  least,  innocent;  if  by  fiilsehood  or 
fiirce,  it  may  be  stamped  with  the  character  of  conspiracy.  It  follows  as  a  necessary  con- 
sequence,  that  if  criminal  and  indicUhle,  it  is  so  by  reason  of  the  criminal  means  intended 
to  be  employed  for  ite  accomplishment;  as  a  further  legal  oonsequenoe,  that  as  the  crimi- 
nality  will  depend  on  the  means,  those  means  must  bo  steted  in  the  indictment  If  the 
same  rule  were  to  prevail  in  criminal,  which  holds  in  oivil  proceedings— -that  a  case  de- 
fectively steted  may  be  aided  by  a  verdict — ^then  a  eonrt  might  presume,  after  verdict,  that 
the  indictment  was  supported  by  proof  of  criminal  or  anlawfnl  means  to  elfeet  the  object. 
33 
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other  workmen  and  journeymen  in  the  said  art,  and  unjustly  to  exact 
and  extort  great  sums  of  money  for  their  labour  and  hire  in  the  said 
art,  mystery  and  manual  occupation,  from  their  masters,  who  employ 
them  therein,  with  force  and  arms,  on  the  same  day  and  year  afore- 
said, at  the  parish  aforesaid  in  the  county  aforesaid,  together  with 
divers  other  workmen  and  journeymen  in  the  same  art,  mystery  and 
manual  occupation  (whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown),  unlawfully  did  assemble  and  meet  together,  and  so  being 
assembled  and  met,  did  then  and  there  ui\justly  and  corruptly  con- 
But  it  is  an  estaUished  rale  in  criminal  cases,  that  the  indictment  miist  state  a  complete 
indictable  ofience,  and  cannot  be  aided  by  the  proof  oflfered  at  the  trial 

**The  fourth  count  avers  a  conspiracy  to  impoTerish  J.  H.,  without  statinj^  any  means; 
and  the  fifth  Alleges  a  conspiracy  to  impoverish  employers,  by  preventing  and  htDdering 
them  from  employing  persons,  not  members  of  the  Bootmaker's  Society ;  and  these  re- 
quire no  remarks,  which  have  not  been  already  made  in  reference  to  the  other  counts. 

'*One  case  was  cited,  which  was  supposed  to  be  much  in  point,  and  which  is  certainly 
deserving  of  great  respect ;  People  e.  Fisher,  1 4  Wend.  9.  But  it  is  obvious,  that  this 
decision  was  founded  on  the  construction  of  the  revised  statutes  of  New  York,  by  which 
this  matter  of  conspiracy  is  now  regulated.  It  was  a  conspiracy  by  journeymen  to  raise 
their  wages,  and  it  was  decided  to  be  a  violation  of  the  statutes,  making  it  criminal  to 
commit  any  act  injurious  to  trade  or  commerce.  It  has,  therefore,  an  indirct  application 
only  to  to  the  present  case. 

"  A  caution  on  this  subject,  suggested  by  the  commissioners  for  revising  the  statutes  of 
New  York,  is  entitled  to  great  consideration.  They  are  alluding  to  the  question,  whether 
the  law  of  conspiracy  should  be  so  extended,  as  to  embrace  every  case  where  two  or  more 
unite  in  some  fraudulent  measure  to  injure  an  rodividual,  by  means  not  in  themselves 
criminal.  *The  great  difficulty,*  say  they,  «in  enlarging  the  definition  of  this  oflfeace, 
consists  in  the  inevitable  result  of  depriving  the  courts  of  equity  of  the  most  effectual 
means  of  detecting  fraud,  by  compelling  a  discovery  on  oath.  It  is  a  sound  principle  of 
our  institutions,  that  no  man  shall  be  compelled  to  accuse  himself  of  any  crime;  which 
ought  not  to  be  violated  in  any  case.  Yet  such  must  be  the  result,  or  the  ordinary  juris, 
diction  of  courts  of  equity  must  be  destroyed,  by  declaring  any  private  fraud,  when  com- 
mitted by  two,  or  anv  concert  to  commit  it,  criminal  ;*  9  Cow.  625.  In  New  Jersey,  in  a 
catie  which  was  much  considered,  it  was  held  that  an  indictment  will  not  lie  for  a  con- 
spiracy to  commit  a  civil  injury ;  State  e.  Rickey,  4  Halst.  393.  And  such  seemed  to  be 
the  opinion  of  Ld.  Ellenboroogh,  in  the  King  e.  Turner,  13  East  Sdl ;  in  which  he  con- 
sidered that  the  case  of  the  King  e.  Eccles,  3  Dougl.  337,  though  in  form  an  indictment 
for  a  conspiracy  to  prevent  an  individual  fVom  carrying  on  his  trade,  vet  in  substance  was 
an  indictment  for  a  conspiracy  in  restraint  of  trade,  affecting  the  puUic. 

**  It  appears  by  the  bill  of  exceptions,  that  it  was  contended  on  the  pert  of  the  defen- 
dants, that  the  indictment  did  not  set  forth  any  agreement  to  do  a  criminal  act,  or  to  do 
any  lawful  act  by  criminal  means,  and  that  the  agreement  therein  set  forth  did  not  consti- 
tute a  conspiracy  indictable  by  the  law  of  this  state,  and  that  the  court  was  requested  so 
to  instruct  the  jury.  This  the  court  declined  doing,  but  instructed  the  jury  that  the  in- 
dictment did  describe  a  confederacy  among  the  defendants  to  do  an  unlawnil  act,  and  to 
do  the  same  by  unlawful  means — that  the  society,  organized  and  associated  for  the  pur- 
poses described  in  the  indictment,  was  an  unlawful  conspiracy  against  the  laws  of  this 
state,  and  that  if  the  jury  believed,  from  the  evidence,  that  the  defendants  or  any  of  them 
had  enga^d  in  such  confederacy,  they  were  bound  to  find  such  of  them  guilty. 

"  In  this  opinion  of  the  learned  judge,  this  court,  for  the  reasons  stated,  cannot  concur. 
Whatever  illegal  purpose  can  be  found  in  the  constitution  of  the  BootmalLer*s  Society,  it 
not  being  clearly  set  forth  in  the  indictment,  cannot  be  relied  upon  to  support  this  oonvic* 
tion.  So  if  any  facts  were  disclosed  at  the  trial,  which,  if  properly  averred,  would  have 
given  a  different  character  to  the  indictment,  they  do  not  appear  in  the  bill  of  ezoeptions, 
nor  could  they,  after  verdict,  sid  tfie  indictment.  But  looking  solely  at  the  indictment, 
disregarding  the  qualifying  epithets,  recitals  and  immaterial  allegations,  and  confining 
ourselves  to  facta  so  averred  aa  to  be  capable  of  bemg  traversed  and  put  in  issue,  we  can* 
not  perceive  that  it  charges  a  criminal  conspiracy  punishable  by  law.  The  exceptions 
must,  therefore,  be  sustained,  and  the  judgment  arrested.** 

8<Mrne  difficulty  will  arise  in  adapting  the  indictment  in  the  text  either  to  the  above  deci- 
sion, or  to  the  present  oourae  of  populu  sentiment  on  the  subject  See,  however,  notes  oo 
p.  387  and  888. 
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spire,  combine,  confederate  and  agree  among  themselves,  that  none 
of  the  said  conspirators,  after  the  same  day  of  ,  would 

make  or  do  their  work  at  any  lower  or  lesser  rate  than  five  shillings 
for  the  hewing  of  every  hundred  of  spokes  for  wheels,  and  eight 
shillings  for  making  of  every  pair  of  hinder  wheels,  for  or  on  account 
of  any  master  or  employer  whatsoever  in  the  said  art,  mystery  and 
occupation,  and  also  that  none  of  them  the  said  conspirators  would 
work  day  work  or  labour  any  longer  than  from  the  hour  of  six  in 
the  morning  till  the  hour  of  seven  in  the  evening  in  each  day  from 
thenceforth,  to  the  great  damage  and  oppression  not  only  of  their 
masters  employing  them  in  the  said  art,  mystery  and  occupation,  but 
also  of  divers  others  of  his  majesty's  liege  subjects,  and  against,  &jc. 
{Conclude  (is  in  book  1,  chap.  3). 

Conspiracy  by  workmen^  SfC.^  in  the  employ  of  A^  and^B.^  to  prei>e7U  their 
masters  from  retaining  any  person  cts  an  apprentice.(m) 

That  the  defendants,  with  divers  other  evil  disposed  persons  to  the 
jurors  unknown,  on,  &c.,  at,  &c.,  being  journeymen  and  workmen  in 

(m)  R.  «.  Ferguon,  2  Stark.  N.  P.  a  489. 

In  the  flecood  coant  it  wat  charged  that  the  defendants,  to^rether  with  other  evil  dis- 
posed peraone,  aflerwards,  to  wit,  on,  &c.,  at,  Slc^  being  such  journeymen  and  workmen 
as  afbreeaid,  in  the  employment  of  the  said  S.  D.  and  R.  T.,  maliciously  intending  to  hurt, 
injure  and  impoverish  their  said  employers  and  to  prevent  them  from  retaining  any  other 
journeymen  and  workmen,  and  retaining  and  instmctiag  apprentices  in  the  said  occupa- 
tion, did  conspire,  combine,  confederate  and  ag^ee  to  quit,  leave  and  turn  out  from  their 
said  employment  at  one  and  the  same  time  together,  to  the  great  damage,  d&c. 

In  a  third  count  it  was  alleged  that  the  defendants,  together  with  Uie  said  other  evil 
disposed  persons,  afterwards,  to  wit,  on,  ^c,  at,  ^bo,  beinff  such  journeymen  and  work* 
men  aa  aferesaidi,  in  the  employment  of  the  said  S.  D.  and  R.  F.,  maliciously  intending  to 
cixitrol,  injure,  terrify  and  impoverish  their  said  employers,  and  force  and  compel  them  to 
dismiss  from  their  said  employment,  divers  persons  then  and  there  retained  by  them  as 
journeymen  workmen  and  apprentices  therein,  unlawfully  did  conspire,  combine,  confede- 
rate and  ag'ree  to  quit,  leave  and  turn  out  from  their  said  employment,  until  the  said  last 
mentioned  journeymen,  workmen  and  apprentices  should  be  dimissed  by  their  said  ma»» 
ters  and  employers,  to  the  great  damage,  dtc. 

It  appeared  that  upon  the  prosecutors  taking  Into  their  employment  a  young*  person  of 
the  name  of  G.  as  an  apprentice,  the  defendants,  together  with  a  number  of  journeymen, 
declared  to  the  prosecutors  that  they  would  not  stand  it,  and  aiier  consultation  left  their 
work,  and  that  E.'s  agreement  was  given  up  to  him,  and  he  went  away.  The  rest  of  the 
workmen  were  conciliated  fer  the  time,  by  the  prosecutors  a^eeing  to  relinquish. Q.  the 
apprentice.  Sometime  afterwards  F.  and  the  other  workmen  again  turned  out,  upon  the 
prosecutors  taking  into  their  service  another  apprentice  of  the  name  of  M.  At  the  time  of 
these  turn-outs,  the  prosecutors  had. in  their  employment  sixteen  journeymen  and  eight 
apprentices,  and  it  appeared  upon  the  oross-eKamination  of  one  of  tke  prosecutors  that  the 
objection  which  had  been  made  by  the  defendants  and  their  associates,  did  not  apply  to 
the  eigrht  apprentices  which  the  prosecutors  then  had  in  their  employment,  but  that  they 
objeeted  to  the  prosecutors  taking  a  greater  number  of  apprentices  than  half  the  number 
of  journeymen. 

ft  was  objected  on  behalf  of  the  defendants,  upon  this  evidence,  that  it  varied  from  the 
indictment,  which  alleged  generally  a  conspiracy  to  prevent  the  masters  from  takin|[  into 
tiieir  employment  any  apprentices,  ^dc.  ;  whereas  it  should  have  been  alleged  according  to 
the  feet,  to  be  a  conspiracy  to  hinder  their  masters  from  taking  into  their  employment  any 
more  apprentices,  or  a  number  exceeding  half  the  number  of  journeymen ;  but. 

Wood  B.  was  of  opinion,  that  the  indictment  was  sufficiently  supported  by  the  evidence, 
si  nee  the  effect  was  to  prevent  the  masters  from  taking  into  their  employment  any  person 
as  an  apprentice,  to  be  taught  and  instructed,  as  alleg^  in  the  indictment 

The  defendants  were  both  found  ffuilty. 

When  the  defendants  were  brought  before  the  Court  of  K.  B.  for  judgment  in  the  < 
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the  trade,  mystery  and  manual  ocoupatiou  of  engravers,  fn  (he  em- 
ployment of  S.  D.  and  R.  F.,  did  conspire,  combine,  confederate  and 
agree  together  to  prevent,  hinder  and  deter  their  said  masters  and 
employers  from  retaining  and  taking  into  their  employment  any  per- 
son as  an  apprentice,  to  be  taught  and  instructed  in  the  said  trade  and 
occupation,  to  the  great  damage,  &c.,  to  the  evil  example,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  ehap.  3). 

Conspiracy  by  parties  engaged  on  the  public  works  to  increase  the  rate 
of  passage  money  andfreight,{n) 

That  A.,  late  of,  &c.,  canal  transporter,  B.,  late  of,  &c,  canal  trans- 
porter, C,  late  of,  &c.,  canal  transporter,  D.,  late  of,  &c.,  canal  transport- 
ing tenn,  the  objection  wu  renewed,  but  the  court  were  of  opinion,  th&t  the  indietment 
was  sufficiently  proved :  and  it  was  intimated,  that  the  evidence  applied  to  the  tliird  coont 
as  well  as  the  first,  since  in  order  to  support  the  third  count,  it  was  sufficient  to  prove  that 
the  defendants  turned  out  from  their  employment  with  intent  to  compel'  their  masters  to 
dismiss  any  one  apprentice. 

The  defendants  received  sentence  of  fine  and  imprisonment 

(n)  This  form,  for  which  I  am  indebted  to  Mr.  Magraw,  tlie  prosecuting  attorney  in  the 
City  of  Pittsburg,  was  prepared  by  eminent  counsel  in  that  city,  and  was  held  sufficient  to 
support  a  conviction.  The  <}uestion  of  the  indictability  of  the  offence  was  examined  with 
ffreat  clearness  by  Judge  Grier,  now  of  the  Snpveme  Qiurt  of  the  United  States,  on  a  pre- 
fiminary  hearing. 

**  The  defendants  pray  to  be  discharged,**  he  said,  **  on  the  ground  that  they  have  been 
imprisoned  contrary  to  hiw,  or  in  other  words,  that  the  charge  on  which  they  are  commit- 
ted is  not  indictable,  and  not  an  oflfence  known  to  the  law.  It  is  admitted  that  the  com- 
mitment states  that  it  is  for  a  *  conspiracy  and  unlawfully  combining,*  6lc  ;  but  it  is  con- 
tended that  the  oath  on  which  the  commitment  is  founded,  does  not  set  fbith  any  such 
offence.  If  this  be  so  the  defendants  should  be  discharged.  For  by  the  constitution  of 
the  state,  no  warrant  can  issue  to  seize  any  person,  without  probable  cause  supported  by 
oath  or  affirmation.  We  are  therefore  bound,  in  justice  to  the  prisoners,  to  examine 
whether  the  oath  on  whidi  the  commitments  are  founded,  show  *  probable  esuse,*  or  in 
any  other  words,  whether  it  states  any  offence  known  to  the  law,  for  which  the  defendants 
are  criminally  liable.  • 

**  The  affidavit  states  that  the  defendants  bein^  engaged  in  the  business  of  carriers  and 
transporters  of  merchandise  on  the  Pennsylvania  canal,  on  the  17th  day  of  December, 
184],  and  intending  to  unite  themselves  into  a  board  and  combination,  to  regulato  the 
price  of  transportation  of  merchandise  on  said  canal,  did  assemble  and  meet  together,  and 
did  then  and  there  agree  npon  and  adopt,  and  sever aHy  swear  to  observe,  a  certain  pre- 
amble and  constitution  (of  which  a  eopy  is  annexed),  for  their  regulation  as  carriers  and 
transporters,  d&c. 

**  Thepaper  referred  to  as  containing  this  unlawful  combination  or  conspiracy,  is  en- 
titled, ^  The  Preamble  and  Constitution  adopted  by  the  Board  of  Canal  Transporters,  at 
Pittsburg,  1841.' 

"  It  is  signed  by  the  prisoners  and  others,  and  sworn  to  in  the  following  words : 

"  *•  We  the  subscribers,  do  severaHy  swear  or  affirm,  that  we  will  to  the  ^st  of  our  abili- 
ties and  understanding  carry  out  the  views  of  the  foregoing  instrument,  to  which  our 
names  are  attached,  in  sincerity  and  good  faith.* 

**  This  constitution  as  it  is  called,  embraces  no  less  than  twelve  sections  or  artidea,  each 
of  considerable  length;  in  a  brief  outline  of  some  of  its  provisions,  it  will  be  necessary  to 
state  in  order  to  tmderstand  ite  meaning  and  effect ; 

**  1 .  The  board  is  to  consist  of  ten  proprietors  and  agents,  who  are  conducting  the  busi- 
ness of  the  several  lines  (of  transportation),  at  Pittsburg,  whose  names  are  annexed,  &c 

**3.  To  have  a  president  and  secretary. 

"  3.  The  board  shall  ^  the  time  for  the  delivery  of  foods  at  their  destination,  and  the 
rates  of  freight,  on  all  goods  going  eastward,  &c. — and  no  member  of  the  board  shall  be 
allowed  to  forward  fiwight  at  a  leas  rate  or  shorter  time  than  that  agreed  on  previously, 
and  fixed  by  the  board. 

"4.  Each  line  to  furnish  weekly  or  monthly  aceonnte  of  the  amount  of  freight  shipped, 
prices  charged,  &c.,  under  oath,  and  in  the  event  of  any  line  being  out  of  flight,  a  fiind 
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er,  E.9  late  of,  See.,  canal  transporter,  F.,  late  of,  &c.y  canal  transporter, 
G.f  late  of,  &c., canal  transporter,  H.,  late  of,  &c.,  canal  transporter,  and 

to  be  formed,  hy  the  paymeDt  of  aeTen  per  oent.  on*  all  freights,  to  be  divided  into  nine 
•harse,  and  each  line  to  draw  one-ninth  without  regard  to  the  amount  pat  ip  by  aaid 
line. 

**  5.  Lines  Tiolating^  the  constitution  to  forfeit  their  share  of  the  fund. 

*  6.  Clerks  of  the  funds  to  have  no  business  connexions  with  mercantile  houses  for  the 
parpoee  of  secaring/reJ^A/,t]i/Iiimc0  or  patronage. 

**  7.  No  line  to  have  a  freight  agent,  Scc^  nor  shall  any  person  be  allowed  to  receipt, 
agree  or  contract,  to  forward  goods,  on  any  other  terms  than  those  set  forth  (in  that 
article). 

■*  8l  No  member  to  pay  a  bonus  for  fVeight,  Slo^  or  propose  to  sell  prodnoe  free  of  oom. 
miMsioD,  or  carry  packages  or  passengers  with  a  view  to  lessen  the  cost  of  freight,  nor 
take  currency  in  payment  of  freight,  without  exacting  the  regular  discount  in  addition  to 
the  foil  account  of  freight ;  and  any  arrangement  or  contract  for  freight  that  will  in  any 
waT  reduce  the  amount  below  the  regular  established  rate,  shall  be  considered  a  direct 
TioUtion  of  the  constitution. 

**  9.  Sets  forth  the  mode  of  proceeding  when  any  one  is  »u$peet$d  of  violating  the  con- 
stittttion. 

■*  10.  No  freight  to  be  brought  west  at  lower  prices  than  those  established. 

**  11.  Members  may  withdraw  on  two  weeks'  notice. 

**  13.  £ach  line  to  produce  at  every  meeting  an  affidavit  in  the  following  form :  *  I,  A. 
B.,  do  solemnly  swear  that  since  the  last  regular  meeting  of  the  board,  I  have  not  in  any 
manner,  shape  or  form,  directly  or  indirectly,  violated  the  intent,  meaning  or  spirit  of  the 
constitution,  as  agreed  upon  by  the  affonts  of  the  lines  stationed  at  Pittsburg,  and  that 
the  annexed  list  is  a  correct  return  of  weight,*  d&c. 

**This  constitution  (as  it  is  called),  or  articles  of  confoderation  (as  they  might  be  called), 
appear  to  have  been  drawn  with  considerable  care,  and  whatever  its  object  or  intention 
may  be,  is  guarded  with  unusual  sanctions  to  increase  its  stringency. 

■*Tbe  objects  of  the  confoderation  are  plainly  stated,  and  its  consequences  and  eflbcts 
upon  the  community  are  obvious  to  the  most  careless  observers. 

**  It  is  nothing  less  than  a  combination  between  the  chief  capitalists  and  carriers  on  this 
line  of  our  public  works  to  raise  or  depress  the  rate  of  freight,  as  it  may  suit  their  own  in- 
teresta,  either  to  increase  their  profits  or  crush  a  competitor. 

**  Does  such  a  combination  come  within  the  description  of  those  which  are  punishable 
by  indictment  as  conspiracies  at  common  law  7  On  this  subject  it  would  be  useless  to 
notice  the  various  and  confused  dicta  of  what  is  necessary  to  constitute  the  offence,  as 
there  is  no  subject  in  the  whole  range  of  criminal  jurisprudence  so  uncertain  and  unsettled 
in  its  definitions  and  principles.  But  so  far  as  they  have  any  application  to  the  present 
case,  they  are  lucidly  and  correctly  stated  by  Chief  Justice  Gibson,  in  the  case  of  Com.  e. 
Carlisle  (Journal  of  Jurisprudence  S25).  *  I  take  it  then  (says  the  chief  justice),  a  com- 
binali<Hi  is  criminal  whenever  the  act  to  be  done  has  a  necessary  tendency  to  prejudiee  the 
public,  or  to  oppress  individuals  by  unjustly  subjecting  them  to  the  power  of  the  confode* 
rate,  and  giving  effect  to  the  purposes  of  the  latter,  whetlier  of  extortion  or  mischief.* 
According  to  this  view  of  the  law,  a  combination  of  employers  to  depress  the  wages  of 
joameymen,  below  what  they  would  be  if  there  were  no  recurrence  to  artificial  means,  is 
criminal.  So  also,  Chief  Justice  Savage  (in  People  o.  Fisher,  14  Wend.  9),  observes:  *•  It 
is  important  to  the  best  interest  of  society  that  the  price  of  labour  be  left  to  regulate  itself 
or  rather  to  be  liroited  by  the  demand  for  it.  Combinations  and  confederacies  to  enhance 
or  redttee  the  prices  of  labour,  or  of  any  articles  of  trade  or  commerce,  are  injurious. 
They  may  be  oppressive  by  compelling  the  public  to  give  more  for  an  article  of  necessity 
or  convenience  than  it  is  worth;  or,  on  the  other  hand,  of  compelling  the  labour  of  the 
mechanic  for  less  than  its  value.  Without  any  officious  or  improper  mterference  on  tlie 
subject,  the  price  of  labour  or  the  wages  of  mechanics  will  be  regulated  by  the  demand  for 
the  manafoetured  article  and  the  value  of  that  which  is  paid  for  it ;  but  the  right  does  not 
exist  either  to  enhance  the  price  of  the  article  or  the  wages  of  the  mechanic  by  any 
forced  and  artificial  means.  The.num  who  owns  an  article  of  trade  or  commerce  is  not 
obliged  to  sell  it  for  any  particular  price,  nor  is  the  mechanic  obliged  by  law  to  labour  for 
any  particolar  reward.* 

**  The  one  may  refhse  to  sell,  and  the  other  to  work,  except  on  his  own  terms,  but  he 
has  no  right  to  say,  that  another  shall  not  exercise  the  same  liberty. 

***Th0re  is,*  says  C.  J.  Gibson,  *  between  the  different  parts  of  the  body  politic,  a  re- 
dprocity  of  action,  which  like  the  antagonizing  muscles  in  the  natural  body,  not  only  pre- 
scribes to  each  its  appropriata  state  and  condition,  but  regulates  the  motion  of  the  whole. 

33* 
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I.,  late  of;  SlCj  canal  transporter,  being  engaged  in  the  carriage  for  hire 
of  goods,  wares  and  merchandise  on  the  Pennsylvania  canal,  and  the 
several  railways  connected  therewith,  forminga  line  of  comnvnnication 
between  the  Cities  of  Philadelphia  and  Pittsburg,  in  said  common- 
wealth, and  not  being  content  with  the  usual  rates  and  prices  for 
which  they  and  others  were  accustomed  to  work  and  labour  in  the 
said  business  and  occupation,  but  contriving  and  intending  unjustly 
and  oppressively  to  increase  and  augment  the  said  rates  and  prices, 
to  counteract  the  effect  of  free  competition  on  the  speed  and  price  of 
transportation,  and  thereby  to  exact  and  procure  great  sums  of  money 
from  the  citizens  of  this  commonwealth,  and  from  all  others  having 
goods,  wares  or  merchandise  to  be  transported  on  said  canal  and 
railways,  did  on,  &c.,  with  force  and  arms  at,  &c.,  combine,  conspire, 
confederate  and  unlawfully  agree  together  and  did  enter  into  a 
written  compact  signed  and  sworn  by  them,  and  entitled  <<  pream- 
ble and  constitution  adopted  by  the  board  of  canal  transporters  at 
•  Pittsburg,*'  whereby  it  was,  amongst  other  things,  provided,  that 
said  board  should  consist  of  the  proprietors  and  agents  who  are  con- 
ducting the  business  of  the  several  lines  at  Pittsburg,  whose  names 
are  thereunto  annexed.  And  by  the  said  preamble  and  constitution 
it  was  provided,  that  ^<  the  board  shall  fix  the  time  for  the  delivery  of 
goods  at  their  destination,  and  the  rates  of  freight  on  all  goods  going 
eastward,  such  rates  affording  a  fair  remuneration  to  the  transporter, 
without  imposing  any  oppressive  rate  on  the  public,  and  no  member 
of  this  board,  proprietor,  agent,  clerk  or  any  other  person  shall,  by 
agreement  or  otherwise,  either  directly  or  indirectly,  forward  or  offer 
to  forward,  freight  of  any  description,  at  a  less  rate  or  shorter  time 
than  that  agreed  on  previously,  and  fixed  by  the  board ;"  and  in 
another  part  of  the  same  preamble  and  constitution,  it  was  declared 
that  "any  arrangement  or  contract  for  freight,  that  will  in  any  way 
reduce  the  amount  below  the  regular  established  rate,  shall  be  con- 
sidered a  direct  violation  of  the  constitution ;"  and  the  said  preamble 
and  constitution  provided  that  "  no  proprietor,  agent,  clerk  or  any 
person  for  them,  shall  make  contracts  for  goods  coming  westward,  at 
any  rate  or  rates  less  than  those  established  at  the  place  of  shipment, 
and  recognized  and  agreed  on  by  the  partners  of  the  several  trans- 
portation companies  herein  concerned ;"  which  said  combination  so 
as  aforesaid  entered  into  is  of  grievous  prejudice  to  the  common  and 
public  good  and  welfare,  of  evil  example,  &c.,  and  against  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Second  count 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  6.,  H.  and  I.,  being  engaged  in  the 
carriage  for  hire  of  goods,  wares  and  merchandise  on  the  Pennsyl- 
vania canal,  and  the  several  railways  connected  therewith,  forming  a 
line  of  communication  between  the  Cities  of  Philadelphia  and  Pitts- 

The  efforts  of  an  individaal  to  distorb  this  eqotlibriaro  can  never  be  perceptible,  bat  the 
increase  of  power  by  the  eombtnation  of  means,  being*  in  geometrical  proportion  to  the 
number  concerned,  an  association  maj  be  able  to  give  an  impulse,  not  only  oppressive  to 
individuals  but  mischicTous  to  the  public  at  large,  and  it  is  the  employment  of  an  engine 
so  dangerous  and  powerful,  that  gives  criminality  to  an  act  that  would  be  perfbcUy  inno> 
cent,  at  least  in  a  legal  view,  mhSk  done  by  an  inditiduaL*  ** 
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burg  in  said  commonwealth,  and  not  being  content  with  the  usnal 
rates  and  prices  for  which  they  and  others  were  accustomed  to  work 
and  labour  in  the  said  business  and  occupation,  but  contriving  and 
intending  unjustly  and  oppressively  to  increase  and  augment  the 
said  rates  and  prices,  to  counteract  the  effect  of  free  competition  on  the 
speed  and  price  of  transportation,  and  thereby  to  exact  and  procure 
great  sums  of  money  from  the  citizens  of  this  commonwealth,  and 
from  all  others  having  goods,  wares  or  merchandise  to  be  trans- 
ported on  said  canal,  did,  on  the  day  and  year  aforesaid,  combine, 
conspire,  confederate  and  unlawfully  agree  together,  and  did  enter 
into  a  written  compact,  signed  and  sworn  to  by  them,  and  entitled 
« preamble  and  constitution  adopted  by  the  board  of  canal  trans- 
porters at  Pittsburg,"  whereby  it  was  amongst  other  things  provided, 
that  said  board  should  consist  of  the  proprietors  and  agents  who  are 
conducting  the  business  of  the  several  lines  at  Pittsburg,  whose 
names  are  thereunto  annexed,  and  by  the  said  preamble  and  con- 
stitution it  was  provided,  that  ^  the  board  shall  fix  the  time  for  the 
delivery  of  goods  at  their  destination,  and  the  rates  of  freight  on  all 
goods  going  eastward,  such  rates  affording  a  fair  remuneration  to  the 
transporters,  without  imposing  any  oppressive  rate  on  the  public; 
and  no  member  of  this  board,  proprietor,  agent,  clerk  or  any  other 
person  shall,  by  agreement  or  otherwise,  either  directly  or  indirectly, 
forward  or  offer  to  forward  freight  of  any  description  at  a  less  rate, 
or  shorter  time,  than  that  agreed  on  previously,  and  fixed  by  the 
board;"  and  in  another  part  of  the  same  preamble  and  constitution 
it  was  declared,  that  <<  any  arrangement  or  contract  for  freight  that 
will  in  any  way  reduce  the  amount  below  the  regular  established 
rate,  shall  be  considered  a  direct  violation  of  the  constitution;"  and 
the  preamble  and  constitution  provided  that  <<  no  proprietor,  agent, 
clerk,  or  any  person  for  them,  shall  make  contracts  *for  goods  coming 
westward  at  any  rate  or  rates  less  than  those  established  at  the  place 
of  shipment,  and  recognized  and  agreed  on  by  the  partners  of  the 
several  transportation  companies  herein  concerned ;"  and  the  said  A., 
B.,  C,  D.,  E.,  F.,  G.,  H.  and  I.,  in  pursuance  of  the  said  unlawful  con- 
spiracy, combination  and  agreement,  did  refuse,  and  for  a  long  time 
continued  to  refuse  to  work  and  labour  in  the  business  and  occupa- 
tion aforesaid,  except  at  the  rates  and  prices  fixed  and  established  by 
the  aforesaid  board ;  which  said  conspiracy,  so  as  aforesaid  carried  into 
execution,  is  of  grievous  prejudice  to  the  common  and  public  good 
and  welfare,  of  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Third  count 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  6,,  H.  and  I.,  being  engaged  in  the 
carriage  for  hire  of  goods,  wares  and  merchandise  on  the  Pennsyl- 
vania canal,  and  the  several  railways  connected  therewith,  forming  a 
line  of  communication  between  the  Cities  of  Philadelphia  and  Pitts- 
burg in  said  commonwealth,  and  not  being  content  with  the  usual 
rates  and  prices  for  which  they  and  others  were  accustomed  to  work 
and  labour  in  the  said  business  and  occupation,  but  contriving  and 
intending  unjustly  and  oppressively  to  increase  and  augment  said 
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rates  and  prices,  to  counteract  the  effect  of  free  competition  on  the 
speed  and  price  of  transportation,  and  thereby  to  exact  and  procure 
great  sums  of  money  from  the  citizens  of  this  commonweahh,  and 
from  ail  others  having  goods,  wares  or  merchandise  to  be  transported 
on  the  said  canal  and  railways,  did,  on  the  day  and  year  aforesaid 
combine,  conspire,  confederate  and  unlawfully  agree  together,  to 
raise  and  keep  up  the  prices  and  rates  of  transportation  as  aforesaid; 
to  the  grievous  prejudice  of  the  common  and  public  good  and  wel- 
fare, of  evil  example,  &c.,  and  against,  Sue,  (Conclude  as  in  book  1, 
chap.  8). 

Fourth  count 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  6.,  H.  and  I.,  being  canal  trans- 
porters as  aforesaid,  and  designing  and  intending  to  form  and  unite 
themselves  into  an  unlawful  club  and  combination,  and  to  make 
and  ordain  unlawful  and  arbitrary  rules  and  orders  amongst  them- 
selves, and  thereby  to  govern  themselves  in  their  said  business  as 
canal  transporters,  and  unlawfully  and  unjustly  to  exact  and  extort 
great  sums  of  money  by  means  thereof,  on  the  day  and  year  afore- 
said, with  force  and  arms  at  the  county  aforesaid,  did  unlawfully 
assemble  and  meet  together,  and  being  so  met  together  did  then  and 
there  unjustly  and  corruptly  combine,  conspire,  confederate  and 
agree,  that  none  of  them  the  said  conspirators  would  thereafter  trans- 
port or  carry  any  goods,  wares,  merchandise  or  other  freight  on 
the  Pennsylvania  canal,  and  the  several  railways  connected  there- 
with, forming  a  line  of  communication  between  the  Cities  of  Phila- 
delphia and  Pittsburg,  at  a  less  rate,  or  in  a  shorter  time  than  should 
have  been  previously  fixed,  agreed  upon  and  allowed  by  the  said 
conspirators;  to  the  great  prejudice  of  the  common  and  public  good 
and  welfare,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3.) 

Conspiracy  to  charge  a  man  with  a  crime.(p) 

That  J.  S.,  late  of,  &c.,  labourer,  and  A.  his  wife,  and  J.  W.,  late 
of,  &c.,  carpenter,  and  E.  W.,  late  of,  &c.,  labourer,  being  evil  dis- 
posed persons,  and  wickedly  devising  and  intending  not  only  to 
deprive  one  J.  N.  of  his  good  name,  fame,  credit  and  reputation,  but 
also  to  subject  him  as  far  as  in  them  lay  to  the  pains  and  penalties 
by  the  laws  of  his  kingdom  made  and  provided  against  and  inflicted 
upon  persons  guilty  of  (rape),  on,  &c.,  with  force  and  arms,  at,  &c., 
did  amongst  themselves,  conspire,  combine,  confederate  and  agree  to- 
gether, falsely  to  charge  and  accuse  the  said  J.  N.,  that  he  the  said  J. 
N.  had  then  lately  before  (feloniously  ravished  and  carnally  known 
the  said  A.,  violently  and  against  her  will  and  consent).  That  the 
said  J.  S.  and  A.  his  wife,  and  J.  W.  and  E.  W.,  afterwards,  to  wit,  on, 
&c.,  at,  &c.,  in  pursuance  of  and  according  to  the  said  conspiracy, 

(o)  This  is  taken  &om  Archbold*s  C.  P.  5th  An.  ed.  672.  See  for  conspiraoy  to  cbarp 
ft  man  with  forgery,  4  Went  86;  lodomy,  C.  Cir.  Com.  126,  poti  395;  larceny,  C.  Cv. 
Com.  135;  3  Burr.  1330;  leceivinf  stolen  goods,  C.  Cir.  Com.  125,  poH  394;  poisoning 
horses,,  4  WwO.  98. 
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combination,  confederacy  and  agreenaent  among  themselves  had  as 
aforesaid,  {here  set  out  the  overt  acts  as  in  precedents  above;  see  ante, 
p.  343,  et  seq.;  introducing  the  second  and  each  of  the  subsequent 
acts  thus) :  That  in  further  pursuance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy  and  agreement  amongst  them, 
the  said  J.  S.  and  A.  his  wife,  and  J.  W.  and  E.  W.  had  as  aforesaid, 
they  the  said,  &c.,  on,  &c.,  at,  &c.,  {continuing  the  indictment  from 
the  above  asterisk^  as  thus) :  falsely  and  unlawfully  in  the  presence 
and  hearing  of  divers  persons,  did  charge  and  accuse  the  said  J.  N. 
with  and  of  the  rape  aforesaid.    That  in  further  pursuance  of  and 
according  to  the  said  conspiracy,  combination,  confederacy  and  agree- 
ment  amongst  them  the  said  J.  S.  and  A.  his  wife,  and  J.  W.  and  E. 
W.  had  as  aforesaid,  she  the  said  A.  afterwards,  to  wit,  the  day  and 
year  aforesaid,  at  the  parish  aforesaid  in  the  county  aforesaid,  did 
upon  her  oath  falsely  charge  and  accuse  the  said  J.  N.  before  A.  C, 
Esq.,  when  and  yet  being  one  of  the  justices  of,  &c.,  in  and  for  the 
county  aforesaid,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes  and  other  misdeeds  committed  in  the  said  county,  that  he  the  said 
J.  N.  had  then  lately  before  feloniously  ravished  and  carnally  known 
her  the  said  A.,  violently  and  against  her  will  and  consent.     That  in 
further  pursuance  of  and  according  to  the  said  conspiracy,  combina- 
tion, confederacy  and  agreement  amongst  them,  the  said  J.  S.  and  A. 
his  wife,  and  J.  W.  and  E.  W.  had  as  aforesaid,  she  the  said  A.,  by  the 
name  of  A.  the  wife  of  J.  S.,  afterwards,  to  wit,  at  the  General  Quar- 
ter Sessions  of  the  Peace  of  our  said  lady  the  queen,  holden  at  the 
New  Sessions  House,  on  Clerkenwell  Green,  in  and  for  the  County 
of  Middlesex  aforesaid,  on,  &c.,  before  A.  B.  and  C.  D.,  Esqrs.,  and 
others  their  associates,  justices  of  our  said  lady  the  queen,  assigned  to 
keep  the  peace  of  our  said  lady  the  queen  in  and  for  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  trespasses 
and  other  misdeeds  committed  in  the  said  county,  did  falsely  exhibit 
a  certain  bill,  commonly  called  a  bill  of  indictment,  against  the  said  J. 
N.,  by  the  name  and  addition  of  J.  N.,  late  of  the  parish  of  C,  in  the 
County  of  M.,  yeoman,  to  P.  C,  Esq.,  {here  insert  the  names  of 
the  grand  jurors  to  whom  the  indictment  for  rape  was  exhibited)  j 
good  and  lawful  men  of  the  said  county,  then  and  there  sworn  and 
charged  to  inquire  for,  &£.,  for  the  body  of  the  said  county ;  which 
said  bill  was  by  the  said  jurors  then  and  there  returned  into  the  said 
court,  before  the  justices  of,  &c.,  last  aforesaid,  and  others  their  fel- 
lows aforesaid,  thus  endorsed:  <<not  found ;'^  which  said  bill  is  in 
these  words,  that  is  to  say,  {here  set  out  the  indictment  verbatim, 
and  you  may  then  add,  "  with  intent  to  obtain  and  acquire  to  them 
the  said  J.  S.  and  A.  his  wife,  land  the  said  J.  W.  and  K  W.  of  and 
from  the  said  J.  N.,  divers  sums  of  money  for  compounding  the  said 
pretended  felony  and  rape  so  falsely  charged  upon  the  said  J.  N.  as 
aforesaid ;"  if  this  be  the  fact j  and  that  there  will  be  no  difficulty  in 
proving  i7);  to  the  great  damage,  &c.,  to  the  evil  example^  &c.,  and 
against  &c    {Conclude  as  in  book  I,  chap.  3). 
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Conspiracy  to  charge  a  man  with  receiving  stolen  goods^  knacing 
them  to  oe  stolen^  and  obtaining  money  for  compounding  the  8ame^(p) 

The  jurors,  &c,  upon  their  oath  present,  that  A.  B.  and  C.  D-,  both 
of,  die,  labourers,  wickedly  and  maliciously  devising  and  intending 
one  E.  F.  unjustly  to  deprive  of  his  good  name  and  character,  and 
also  fraudulently  to  obtain  and  acquire  to  themselves,  of  and  from  the 
said  E.  P.,  divers  sums  of  money,  on,  &c.,  at,  &c.,  in  the  county 
aforesaid,  did  wickedly,  fraudulently  and  maliciously  conspire,  com- 
bine, confederate  and  agree  among  themselves,  falsely  to  charge  and 
accuse,  and  in  pursuance  of  said  conspiracy,  combination,  confederacy 
and  agreement,  did  then  and  there  falsely  charge  and  accuse  the  said 
E.  F.,  that  he  had  then  lately  before  received  certain  stolen  goods, 
which  had  then  lately  before  been  feloniously  stolen,  taken  and  car- 
ried away,  knowing  them  to  be  stolen ;  and  that  they  the  said  A.  B. 
and  C.  D.,  by  divers  threats  and  menaces  of  them  the  said  A.  B.  and 
C.  D.  made  and  uttered  in  pursuance  of  the  said  conspiracy,  combi- 
nation, confederacy  and  agreement  aforesaid,  so  as  aforesaid  bad  be- 
tween them  the  said  A.  B.  and  C.  D.,  that  the  said  E.  F.  should  be 
prosecuted  and  punished  as  a  receiver  of  stolen  goods,  knowing  them 
to  be  stolen,  afterwards,  to  wit,  on  the  said  day  of  in  the 

year  aforesaid,  at  B.  aforesaid,  in  the  county  aforesaid,  did  demand, 
receive  and  take  the  sum  of  fifty  dollars  of  him  the  said  E.  F.,  for  and 
as  a  composition  of  and  agreement  not  to  prosecute  the  said  pre- 
tended offence,  and  to  discharge  him  the  said  E.  F.  from  all  funher 
prosecution  for  the  same. 

Conspiracy  to  charge  a  man  with  receiving  stolen  goods  and  thereby  ob- 
taining money  for  compounding  the  same^  and  causing  him  to  lay  out 
a  sum  of  money  far  the  entertainment  of  the  conspirators  at  one  of 
their  houses.(q) 

That  A.  B.,  late  of,  &c.,  gentleman,  and  C.  D.,  late  of,  &c.,  labourer, 
being  ill-disposed  persons  and  wickedly  devising  and  intending  one 
M.  N.  not  only  of  his  credit  and  good  reputation  unjustly  to  deprive, 
but  also  to  obtain  and  acquire  to  themselves,  of  and  from  the  said  M. 
N.  divers  large  sums  of  money,  on,  &c,  with  force  and  arms,  at,  &c^ 
*  did  amongst  themselves  conspire,  combine,  confederate  and  agree 
falsely  to  charge  and  accuse  the  said  M.  N.  with  having  lately  before 
then  received  stolen  goods.  The  said  A.  B.  and  C.  D.,  afterwards,  to 
wit,  on,  &c.,  according  to  the  said  conspiracy,  combination^  confede- 


"& 


p)  Datm'  Free.  100. 

n  Com.  V.  Tibbetta,  3  Mass.  536,  an  indictment  of  a  character  Tcry  aimilar  to  this 
waa  anatained.  There  wore,  it  ia  true,  aeveral  additional  overt  acta,  bat  as  they  were  im- 
perfoetly  aet  oat,  they  were  diachargred  by  the  court  aa  aurpluaage. 

When  the  object  of  the  oombination  ia  to  indict  the  pioaecutor,  it  ia  not  neceaaaiy  to 
abow  with  what  particular  oifenoe  it  waa  intended  to  charge  him,  but  it  will  auffioe  to  aay 
that  they  eooapired  to  indict  him  of  a  crime  puniahable  by  the  lawa  of  the  country,  and 
then  it  may  be  alleged  that  thoy,  according  to  the  conapiracy,  did  falaoly  indict  him ;  R.  i 


Spctg^R^  3  Burr.  993 :  nor  ia  it  neoeaaary  to  aver  that  the  man  ia  innocent  of  the  ofieoce; 
R.  V.  Kinneraly,  1  Str.  103 ;  for  he  ahall  be  preaumed  to  be  innocent  until  the  conuary 
appear ;  aee  R. «.  Beat,  1  Salk.  174;  R. «.  Spragge,  3  Burr.  993. 
(f )  Btark.  C.  P.  468. 
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racy  and  agreement  between  themselves  before  had  as  aforesaid, 
falsely,  wickedly  and  for  the  sake  of  lucre  and  gain,  did  in  the  pre- 
sence and  hearing  of  divers  persons  charge  and  accuse  him  the  said 
M.  N.,  that  he  the  said  M.  N.  had  bought  hats  that  were  stolen, 
knowing  them  to  have  been  stolen,  and  that  they  the  said  A.  B.  and 
C.  D.  did  then  and  there  falsely  pretend  and  affirm  to  the  said  M.  N. 
that  a  bill  of  indictment  had  been  found  at  the  general  session  of  the 
peace,  holden  at  the  Quarter  Sessions  in  and  for  the  said  county,  on, 
d£C.,  then  last,  against  the  said  M.  N.  for  receiving  stolen  goods,  know* 
ing  the  same  to  have  been  stolen ;  whereas,  in  truth  and  in  fact  there 
was  not  at  the  time  of  such  charge  and  accusation,  nor  at  any  time 
before  or  since,  any  bill  or  bills  of  indictment  whatsoever  in  any  man- 
ner found  against  the  said  M.  N.,  for  the  said  supposed  offence  so 
falsely  charged  upon  him,  or  for  any  such  like  crime ;  and  whereas, 
in  truth  and  in  fact  the  said  M.  N.  was  never  guilty  of  the  said  sup- 
posed offence  or  any  other  offence  of  that  kind. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  prer 
sent,  that  by  the  said  false  accusations  and  by  divers  threats,  menaces 
and  allegations  of  them  the  said  A.  B.  and  G.  D.  then  and  there  ut- 
tered and  made,  that  he  the  said  M.  N.  should  be  transported  into 
parts  beyond  the  seas  for  the  said  pretended  offence,  they  the  said  A. 
B.  and  C.  D.  did  then  and^  there  demand,  receive  and  take  of  the  said 
M.  N.  one  piece  of  gold  coin,  of  the  proper  coin  of  this  realm,  called 
a  guinea,  for  and  as  a  compensation  and  agreement  of  the  said  pre- 
tended offence,  and  to  discharge  thjB  said  M.  N.  from  all  further  pro- 
secution for  the  same;  and  they  the  said  A.  B.  and  C.  D.  did  also 
then  and  there,  by  the  false  and  wicked  pretences  aforesaid,  unlaw- 
fully cause  and  procure  the  said  M.  N.  to  expend  and  lay  out,  and 
the  said  M.  N.  did  expend  and  lay  out  twenty-three  shillings,  of  law- 
ful money  of  Great  Britain,  at  the  dwelling  house  of  the  said  A.  B., 
in  wine  and  other  liquors,  in  the  company  and  for  the  entertainment 
of  them  the  said  A.  B.  and  C.  D.,  to  the  great  damage,  infamy  and 
disgrace  of  the  said  M.  N.,  and  against,  &c.  (Conclude  as  in  book 
1,  chap.  3). 

Conspiracy  to  charge  a  man  with  an  unnatural  crime,  and  ifiereby  to 
obtain  money.{r) 

{Cofnmencement  as  in  the  last  precedent  to  the  *).  Did  amongst 
themselves  conspire,  combine,  confederate  and  agree  falsely  to  charge 
and  accuse  the  said  M .  N.,  that  he  the  said  M.  N.  then  lately  before 
had  committed  the  crime  of  sodomy,  commonly  called  buggery,  with 
him  the  said  A.  B.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  B.  and  C.  D.,  afterwards,  to 
wit,  on,  &C.,  at,  &c.,  according  to  the  conspiracy,  combination,  con- 
federacy and  agreement  between  them  as  aforesaid  had,  falsely,  un- 
lawfully and  wickedly  did  charge  and  accuse  the  said  M.  N.,  that  he 
the  said  M.  N.  then  lately  before  had  committed  the  crime  of  sodomy, 
commonly  called  buggery,  with  him  the  said  A.  B. ;  whereas,  in  truth 

(r)  8Urk.  C.  P.  469. 
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and  in  fact  the  said  M.  N.  was  never  guilty  of  the  said  crime,  or  of 
any  crime  of  the  like  nature ;  and  that  they  the  said  A.  B.  and  C.  D., 
in  pursuance  of  and  according  to  the  conspiracy,  combination,  con- 
federacy and  agreement  between  them  as  aforesaid  had,  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  unlawfully,  wickedly  and  unjustly  did  obtain, 
acquire  and  get  into  their  hands  and  possession  the  sum  of  five 
pounds  of  lawful  money  of  Great  Britain,  of  the  moneys  of  the  said 
M.  N.,  of  and  from  the  said  M.  N.,  under  the  aforesaid  false  colour 
and  pretence,  and  also  under  colour  and  pretence  of  concealing  the 
said  supposed  crime,  and  for  not  prosecuting  the  said  M.  N.  for  the 
same,  to  the  great  damage  of  the  said  M.  N.,  and  against  the  peace, 
&c.     {Conclude  (is  in  hook  1,  chap,  3). 

Second  counL 

That  the  said  A.  B.  and  C.  D.,  on,  &c.,  with  force  and  arms,  at, 
&c.,  wickedly,  unlawfully  and  for  lucre  and  gain  sake,  did  threaten 
the  said  M.  N.,  that  unless  he  the  said  M.  N.  would  give  them  the 
said  A.  B.  and  C.  D.  five  pounds,  they  the  said  A.  B.  and  C.  D.  would 
swear  sodomy  (meaning  the  detestable  crime  of  sodomy,  called  bug- 
gery), against  him  the  said  M.  N. ;  whereas,  in  truth  and  in  fact  the 
said  M.  N.  was  never  guilty  of  the  crime  of  sodomy,  or  of  any  such 
crime.  And  that  the  said  A.  B.  and  C.  D.,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  by  means  of  the  threatening  aforesaid,  unlawfully,  wickedly 
and  injuriously  did  obtain,  acquire  and  get  to  themselves,  of  and  from 
the  said  M.  N.,  five  pounds  of  lawful  money  of  Great  Britain,  of  the 
moneys  of  the  said  M.  N.     {Conclude  as  in  book  1,  chap.  3). 

Conspiracy  to  extort  money  generally  by  criminal  prosecution.  First  county 
charging  a  conspiracy  to  eztorU  by  commencing  and  continuing  apro- 
secuiion,{s) 

That  the  defendants,  intending  unlawfully,  fraudulently  and  deceit- 
fully to  extort,  obtain  and  procure  of  and  from  the  prosecutor  a  large 
sum  of  money  for  their  own  use,  on,  &e.,  at,  &c.,  did  corruptly  and 
unlawfully  conspire  together  to  extort,  obtain  and  procure  of  and 
from  the  prosecutor,  a  large  sum  of  money  for  their  use,  and  in  order 
to  extort,  obtain  and  procure  the  same,  did  corruptly  and  unlawfully 

(8)  R.  o.  Hollingberry,  6  D.  &  R.  345.  Motion  for  a  new  trial  and  in  arrett  of  jodg. 
ment,  was  refused  afler  a  conviction. 

Abbott  C.  J. :  **•  The  indictment,  in  my  opinion,  most  clearly  charges  a  le^I  offence, 
and  an  attempt  to  commit  it  by  illegal  means.    I  consider  Uie  very  term  *  extort,*  neoes* 

Bto  imply  the  adoption  of  illegal  means;  the  third  count,  therefore,  is  undoubtedly 
because  that  states  only  that  the  defendants  unlawfully  conspired  to  extort  money 
the  prosecutor  by  offering  to  suppress  an  indictment  pending  against  him,  if  he  would 
give  them  a  sum  of  money  as  a  consideration  for  so  doing.  The  first  two  counts  certainly 
charge  that  the  delendants  conspired  falsely  to  exhibit  indictments  against  the  prosecutor. 
If  that  must  be  construed  to  mean  that  tbev  conspired  to  exhibit  false  indictments  against 
him,  there  is  a  variance,  because  the  jury  have  expressly  found  that  the  indictments  were 
not  falne.  But,  as  it  seems  to  me,  that  afleffation  mav  uirly  be  construed  to  mean,  and  I 
believe  that  it  really  did  mean  that  the  defendants  falsely  exhibited  the  indictments ;  that 
is,  exhibited  them  not  for  the  purposes  of  justice,  but  for  false  and  wicked  purposes  of  their 
own ;  which,  whether  true  or  not,  is  an  immaterial  allegation,  because  the  question  was, 
whether  they  exhibited  them  illegally  with  an  illegal  intent,  and  for  an  illegal  purpose, 
which  the  jury,  after  fbU  consider ation,  have  found  that  they  did.** 
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conspire  to  indict  the  prosecutor  for  having  kept  a  common  gaming 
house,  &LC.  That  defendants,  in  furtherance  of  their  conspiracy,  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  at  the  Quarter  Sessions,  &c.,  did  falsely 
exhibit  and  cause  to  be  exhibited,  a  certain  bill  of  indictment  against 
the  prosecutor,  and  afterwards,  in  pursuance,  &c.,  did  corruptly,  wil- 
fully and  wickedly  procure  and  cause  the  said  bill  of  indictment  to  be 
returned  a  true  bill,  and  that  defendants,  in  further  pursuance,  &c., 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  the  Court  of  K.  B.,  did  falsely 
exhibit  and  cause  to  be  exhibited,  a  certain  bill  of  indictment  against 
the  prosecutor,  and  did  afterwards,  in  pursuance,  &c,  corruptly,  wil- 
fully and  wickedly  procure  and  cause  the  said  bill  of  indictment  to  be 
returned  a  true  bill.  That  the  defendants,  in  pursuance,  &c.,  after- 
wards, to  wit,  on,  &c.,  at,&c.,  did  unlawfully  and  wilfully  endeavour 
to  obtain  and  procure  of  and  from  the  prosecutor,  a  large  sum  of 
money  as  and  for  a  consideration  or  recompense  to  them  for  com- 
promising and  suppressing  the  said  indictments,  and  giting  up  the 
further  prosecution  thereof. 

Second  cottnU  Charging  a  prosecution  already  commenced^  and  a  con- 
spiracy  to  extort  money  by  proposing  to  suppress  iU 

The  defendants  preferred  an  indictment  at  the  Quarter  Sessions 
against  the  prosecutor  for  keeping  a  common  gaming  house,  which 
being  removed  into  the  Court  of  K.  B,  and  depending  there,  defend- 
ants did  unlawfully  and  wickedly  conspire  to  extort,  &c.,  of  and  from 
the  prosecutor  a  large  sum  of  money,  and  in  pursuance,  &c.,  did  un- 
lawfully propose  to  the  prosecutor  to  suppress  the  indictment,  and  to 
withhold  certain  evidence  which  they  had  and  could  bring  forward 
to  prove  that  the  prosecutor  had  unlawfully  kept  a  common  gaming 
bouse,  if  he  would  give  and  pay  to  them  a  large  sum  of  money  for 
their  use. 

Third  count  Charging  a  conspiracy  to  extort  by  promising  to  com- 
promise a  then  pending  prosecution. 

That  defendants  wickedly  intending  to  extort,  &c.,  of  and  from  the 
prosecutor,  divers  large  sums  of  money,  did  unlawfully  and  wickedly 
conspire  to  extort,  obtain  and  procure  of  and  from  the  prosecutor 
divers  large  sums  of  money,  and  in  pursuance  of  their  conspiracy, 
did  propose  to  compromise  and  suppress  a  certain  indictment  before 
preferred  against  the  prosecutor  by  defendant  B.,  and  then  pending 
in  the  Court  of  K.  B.,  and  a  certain  other  indictment  before^  preferred 
against  the  prosecutor  by  defendant  S.,  then  also  pending  in  the  Court 
of  EL  B.,  and  to  prevent  further  proceedings  being  taken  against  the 
prosecutor  thereon,  if  the  prosecutor  would  give  and  pay  to  defend- 
ants a  large  sum  of  money  as  a  consideration  and  recompense  to 
them  for  compromising  and  suppressing  the  last  mentioned  indict- 
ments, and  preventing  any  further  proceedings  being  taken  against 
the  prosecutor  thereon.($») 

(«f)  This  fonii  is  {^▼«n  merely  in  skeleton,  and  can  only  be  of  use  as  such. 
34 
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Conspiracy  to  impoverish  the  prosecutor^  and  hinder  him  from  exer- 
cising his  lawful  trade  as  a  tailor;  with  an  overt  act^  setting  forth  the 
consummation  of  the  conspiracy.{t) 

That  F.  E.  and  six  others,  devising  and  intending  unjustly,  unlaw- 
fully and  by  indirect  means  to  impoverish  one  H.  B.,  and  to  reduce 
to  beggary  and  want  the  said  H.  B.,  and  to  hinder  and  deprive  the 
said  H.  B.  from  using  and  exercising  his  trade  and  business  as  a 
tailor,  which  he  then  and  there  used  and  exercised,  on,  &c.,  at, 
&c.,  wrongfully,  fraudulently,  maliciously  and  unlawfully  did  confe- 
derate, conspire,  combine  and  agree  amongst  themselves  by  in- 
direct means  to  impoverish  the  said  H.  B.,  and  to  deprive  and 
hinder  him  from  following  and  exercising  his  aforesaid  trade  or 
business  of  a  tailor;  and  the  said  F.  E.,  tc,  in  pursuance  of  and  ac- 
cording to  the  unlawful  conspiracy,  combination  and  agreement  afore- 
said, on,  &c.,  at,  &c.,indirectly,  wrongfully,  unlawfully,  maliciously  and 
unjustly  did  prevent  and  hinder  the  said  H.  B.  from  following  his 
aforesaid  trade  or  business  in  Liverpool  aforesaid,  and  thereby  did 
then  and  there  greatly  impoverish  the  said  H.  B.,  to  the  great 
damage,  &c. 

Conspiracy  to  defame  a  public  officer.    First  county  conspiracy  to  de- 
fame by  charging  corrupt  conduct{u) 

That  A.  B.,  &c.,  together  with  certain  other  evil  disposed  persons 
whose  names  to  the  said  inquest  are  as  yet  unknown,  on,  &c.,  at,  &c., 
wickedly  and  maliciously  devising  and  intending  to  bring  contempt, 
discredit  and  dishonour  on  the  administration  of  public  justice,  dx., 
and  to  deprive  C.  D.,  Esq.,  then  and  there  holding  the  office  and  ex- 

(t)  On  this  connt  there  was  a  verdict  of  guilty  in  Rex  e.  B^ccles,  3  DougL  337.  (Re- 
ported also  ill  ]  Leach  276 ;  and  13  East  230,  n).  The  indictment  contained  another  eoont 
not  materially  different,  and  according  to  the  report  in  Pouglais,  ^mui  thus  diflpoaed  o£— 
Chambre  moved  an  arrest  of  judgment  on  two  grounds.  1.  The  charge  is  too  general; 
Hawk.  b.  2,  c.  26,  s.  59 ;  The  King  «.  How,  B.  R.,  E. ;  12  Geo.  I. ;  1  Str.  699 ;  The  King 
t).  Munot,  B.  R.,  H.;  13  Geo.  I.;  2  Str.  1127;  14  Vin.  386.  (Willes  J.,  referred  to  The 
King  e.  Kinnersly,  B.  R.,  T.;  5  Geo.  I.;  1  Ktr.  193).  It  moet  be  a  conspiraoy  to  do 
something.  (BuUcr  J.:  Here  the  act  intended  ia  stated).  It  is  only  the  oooseqaence  and 
not  the  means  that  is  stated.  (Lord  Mansfield :  Be  the  means  what  they  may,  if  it  be  in 
consequence  of  a  conspiracy,  it  is  criminal).  The  issue  is  not  well  joined,  for  it  does 
not  appear  that  any  of  the  defendants  but  Eccles  have  pleaded. 

Lord  Mansfield :  **  The  conspiracy  is  to  prevent  Bootli  from  working,  the  consequence 
is  poverty.  But  the  conspiracy  and  consequence  are  stated ;  but  it  is  objected  that  there 
is  no  allegation  of  the  means.  Such  allegation  is  unnecessary.  The  latter  cases,  and 
especially  Uie  King  e.  Kinnersly,  are  very  strong.  As  to  the  objeetion  on  the  issoe,  the 
record  goes  on  and  says,  ^they  and  each  of  them.*" 

Boiler  J. :  **  The  indictment  states  more  than  is  sufficient  in  allegiog  that  the  defend- 
ants conspired  *■  by  indirect  means.'  The  means  are  mutter  of  evidence.  If  the  indict- 
ment had  stated  that  ihey  conspired  to  prevent  Booth  f^om  carrying  on  his  trade,  it-wottU 
have  been  sufficient:  ^by  indirect  means*  ia  surplusage. 

**  As  to  the  issue,  it  does  not  appear  by  this  record  that  any  of  the  defendants  let  judg- 
ment go  by  default  Therefore  the  court  cannot  go  into  the  matter,  and  the  issue  is  joiner, 
though  in  a  very  slovenly  manner.  If  any  of  tlie  defendants  have  in  fact  let  judgment  fo 
by  default,  and  are  injured  by  this  manuer  of  entering  the  issue,  they  have  their  remedy 
against  the  clerk  in  the  crown  office." 

Motion  denied. 

(»)  Com.  V,  Straffi>rd,  Sop.  Ct  Pa.,  Dee.  T.,  1845,  No.  39. 
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ercising  the  duties,  {setting  forth  the  office)^  of  his  good  name,  fame 
and  reputation,  as  well  as  unjustly  to  subject  him  the  said  C.  D.  to 
pains  and  penalties,  did  among  themselves  conspire,  combine,  confe- 
derate and  agree  together  to  vilify  and  defame  the  said  C.  D.,  and 
falsely  and  maliciously  to  charge  and  accuse  him  the  said  C.  D.  with 
having  been  guilty  of  great  corruption  and  other  misdemeanors  in 
his  said  office,  and  with  having  at  divers  times  in  his  said  office  and 
in  the  exercise  of  the  said  duties,  corruptly,  unlawfully  and  wickedly 
received  divers  large  bribes  and  sums  ojf  money  and  other  valuable 
things,  and  with  having  in  consideration  of  such  bribes,  moneys 
and  other  valuable  things,  unlawfully,  corruptly  and  wickedly  retard- 
ed, checked,  prevented,  falsified  and  frustrated  the  due  course  of  pub- 
lic justice  of  the  said  commonwealth  in  the  said  city  and  county, 
to  the  great  damage,  disgrace  and  infamy  of  the  said  C.  D.,  to  the 
great  discredit  and  dishonour  of  the  administration  of  public  justice 
as  aforesaid,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count.    Same  as  firsts  setting  out  the  matter  charged. 

That  the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid  and  within  the  jurisdiction  aforesaid,  together  with  divers 
other  evil  disposed  persons  whose  names  are  to  this  inquest  as  yet 
unknown,  wickedly  and  maliciously  with  them  devising  and  intend- 
ing to  bring  contempt,  discredit  and  dishonour  on  the  administration 
of  public  justice  in  the  said  city  and  county,  as  well  as  to  deprive  the 
said  C.  D.,  Esq.,  holding  the  office  and  exercising  the  duties  hereinbe- 
fore specified,  of  his  good  name,  fame  and  reputation,  as  well  as  un- 
justly to  subject  him  the  said  C.  D.  to  high  pains  and  penalties,  did 
among  themselves  conspire,  combine,  confederate  and  agree  together 
falsely  to  charge  and  accuse  the  said  C.  D.,  Esq.,  then  in  the  office  and 
In  exercise  of  the  duties  hereinbefore  specified,  with  having,  in  a  case 
then  shortly  before  pending,  to  wit,  &c.,  (here  state  the  matter 
charged)]  to  the  great  damage,  infamy  and  disgrace  of  the  said  C.  D»f 
to  the  great  discredit  and  dishonour  of  the  administration  of  public 
justice  as  aforesaid,  and  against,  &c.     {Conclude  as  in  book  I,  chap. 

Third  count  By  charging  the  prosecutor  with  having  been  guilty  of 
corruption  in  a  particular  case. 

That  the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid  and  within  the  jurisdiction  aforesaid,  together  with  divers 
other  evil  disposed  persons  whose  names  are  to  this  inquest  as  yet 
unknown,  wickedly  and  maliciously  with  them  devising  and  intend- 
ing to  bring  contempt,  discredit  and  dishonour  on  the  administration 
of  public  justice  in  the  said  city  and  county,  as  well  as  to  deprive  C. 
D.  holding  the  office  and  exercising  the  duties  hereinbefore  specified, 
of  his  good  name,  fame  and  reputation,  as  well  as  unjustly  to  subject 
the  said  C.  D.  to  high  pains  and  penalties,  did  among  themselves  con- 
spire, combine,  confederate  and  agree  together  falsely  to  charge  and 
accuse  the  said  C.  D.,  when  in  the  office  and  in  the  exercise  of  tbo 
duties  hereinbefore  specified,  with  having,  in  a  case  then  shortly  be- 
fore pending,  to  wit,  a  case  in  which  one  K.  was  defendant,  corruptly, 
wickedly  and  unlawfully  received  a  large  sum  of  money  as  a  bribe, 
to  wit,  the  sum  of  seventy-five  dollars ;  to  the  great  damage,  infamy 
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and  disgrace  of  the  said  C.  D.,  to  the  great  discredit  and  dishonour  of 
the  fidniinistration  of  public  justice  as  aforesaid^  and  against,  &c. 
{Conclude  as  in  book  I,  chap.  3). 

Conspiracy  to  indict  a  person  for  a  capital  offence^  who  teas  acquitted 
on  the  triaL{v) 

That  J.  S.,  late  of,  &c.,  and  M.  S.,  late  of,  &c.,  being  persons  of  an 
evil  mind  and  wicked  disposition,  and  devising  and  intending  to  de- 
prive one  W.  G.  of  his  good  name,  fame,  credit  and  reputation,  and 
also  to  subject  the  said  W.  G.,  without  any  just  cause,  to  the  loss  of  his 
life  and  forfeiture  of  his  goods  and  chattels,  lands  and  tenements,  on, 
&c.,  at,  &c.,  aforesaid,  wickedly  and  maliciously  did  conspire,  combine 
and  agree  amongst  themselves  to  indict  and  cause  to  be  indicted  the 
said  W.  G.,  for  a  crime  or  offence  liable  by  the  laws  of  this  kingdom 
to  be  punished  capitally,(u7^  and  to  prosecute  the  said  W.  G.  upon 
such  indictment.  And  the  jurors,  &c.,  do  further  present,  that  the 
said  J.  S.  and  M.  S.,  according  to  the  conspiracy,  combination  and 
agreement  aforesaid,  between  them  as  aforesaid  before  had,  after- 
wards, to  wit,  on,  &c.,  at  the  session  of  Oyer  and  Terminer  of  our 
said  lord  the  king,  then  holden  at  New  Sarum  aforesaid,  in  and  for 
said  County  of  Wilts,  before  the  honourable  Sir  R.  A.,  knight,  one  of 
the  barons  of  his  majesty's  Court  of  Exchequer,  and  E.  W.,Esq.,  one 
of  his  said  majesty's  sergeants  at  law,  and  others  their  fellows,  justices 
of  our  said  lord  the  king,  assigned  by,  &c.,  {here  recite  the  commis- 
sion  as  in  the  last  precedent)^  to  inquire  of  all  crimes  by  the  oath  of 
N.  P.,  Esq.,  {the  names  of  the  grand  j%irors)y  good  and  lawful  men 
of  the  county  aforesaid,  then  and  there  sworn  and  charged  to  inquire 
for  our  said  lord  the  king  for  the  body  of  the  said  county,  falsely, 
wickedly  and  maliciously,  and  without  any  reasonable  or  probable 
cause,  did  indict  and  cause  to  be  indicted,  the  aforesaid  W.  G.  by  the 
name  of  W.  G.,  late  of,  &c.,  bookseller  and  stationer,  for  that,  &c., 
{here  recite  the  indictment).  And  the  jurors  of  this  inquisition  on 
their  oaths  aforesaid,  further  present,  that  the  said  J.  S.  and  M.  S., 
according  to  the  conspiracy,  combination  and  agreement  between 
them  as  aforesaid  before  had,  afterwards,  to  wit,  on  the  said,  &c.,  and 
on  divers  other  days  and  times  afterwards,  at  New  Sarum  aforesaid 
in  the  county  aforesaid,  the  said  W.  G.,  upon  the  indictment  afore- 
said, wickedly  and  maliciously  did  prosecute,  until  the  said  W.  G. 
afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  our  said  lord  the  king, 
of  his  said  County  of  W.,  holden  at  New  Sarum  aforesaid,  on,  &&, 
before  the  honourable  H.  L.,  Esq.,  one  of  the  barons  of  his  said  ma- 
jesty's Court  of  Exchequer,  W.  H.,  Esq.,  sergeant  at  law,  and  others 
their  fellows,  justices  of  our  said  lord  the  king,  duly  assigned  to  deli- 
ver his  said  gaol  of  the  said  County  of  W.,  of  the  prisoners  therein 
being,  by  a  certain  jury  of  the  county,  by  due  form  of  law  was  ac- 
quitted of  the  premises  aforesaid  in  the  said  indictment  above  speci- 


(o)  This  count  wu  tustained  in  3  Barr.  993,  see  Chit.  C  L.  1174|  and  tppravted  bj  th« 
Supreme  Court  of  Alabama  in  Sute  o.  Cawood,  2  titew.  360.    See  anU^  p.  392. 
(to)  This  is  sufficient;  3  Barr.  993. 
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fied,  b7  reason  of  which  said  false  and  malicious  prosecutions  of  the 
said  W.  6.  by  them  the  said  J.  S.  and  M.  S.,  in  form  aforesaid,  lie 
the  said  W.  6.  was  compelled  to  expend  divers  sums  of  money,  and 
to  undergo  divers  hardships  of  body,  in  his  defence  to  the  prosecu- 
tion aforesaid,  to  the  great  damage,  disgrace  and  infamy  of  the  said 
W.  G.y  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  aa  in 
book  \j  chap,  sy 

Conspiracy  to  induce  a  maierial  witness  to  suppress  his  testifnony.{z) 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.,  C.  D.  and  E. 
F.,  all  of,  &c.,  labourers,  being  evil  disposed  persons  and  well  knowing 
that  a  certain  bill  of  indictment  for  felony  was  intended  and  about 
to  be  preferred  against  one  6.  H.,  and  that  one  L  J,  was  a  material 
witness  in  support  of  such  bill  of  indictment,  on,  du^.,  at,  <&c.,  in  the 
county  aforesaid,  did  unlawfully  and  wickedly  conspire,  combine, 
confederate  and  agree  together  to  induce  the  said  I.  J.  to  suppress 
the  evidence  he  knew,  and  which  was  within  his  knowledge  touch- 
ing the  said  felony,  and  to  withdraw  and  conceal  himself,  in  order  to 
prevent  his  being  examined  as  a  witness  in  support  of  said  bill  of 
indictment,  so  as  aforesaid  intended  to  be  preferred,  against,  &c. 
(Conclude  as  in  book  1,  chap,  3). 

Same  as  last^  in  another  shape. 

The  jurors,  &c.,  upon  their  oath  present,  that  at  the  timQ  of  the 
conspiracy,  combination,  confederacy  and  agreement  hereafter  men- 
tioned, one  A.  B.  was  a  prisoner  in  the  commonwealth's  gaol,  situated 
in  B.,  in  the  county  aforesaid,  lawfully  committed  and  charged  with 
a  certain  felony  before  that  time  by  him  committed,  and  a  certain 
indictment  was  about  to  be  preferred  against  him  the  said  A.  B.  for 
the  said  felony,  and  that  one  C.  D.  was  a  material  witness  in  support 
of  such  bill  of  indictment ;  and  that  E.  F.  and  G.  H.,  both  of,  &c.,  la- 
bourers, well  knowing  the  premises,  and  contriving  and  intending  to 
prevent  the  due  course  of  taw  and  justice,  and  to  prevent  the  said 
C.  D.  from  attending  as  a  witness  in  support  of  said  bill  of  indictment 
about  to  be  preferred  as  aforesaid,  on,  &c.,  at,  &c.,  and  while  the  said 
A.  B.  was  a  prisoner  in  the  said  prison  as  last  aforesaid  for  the  said 
felony,  wilfully  and  corruptly  did  conspire,  combine,  confederate  and 
agree  among  themselves  to  induce  the  said  C.  D.  to  suppress  the  evi- 
dence he  knew  concerning  said  felony,  and  to  prevent  the  said  G.  D. 
from  attending  to  give  evidence  as  a  witness  in  support  of  said  bill  of 
indictment  against  the  said  A.  B.,  so  about  to  be  preferred  against 
him  as  aforesaid.    {Conclude  as  in  book  1,  chap.  9). 

is)  Se^ZChxU  C.  L.  1J56;  1  Salk.  174;  9  LcLRayin.  1167;  Davii*  Free.  109. 


34* 

Digitized  by  LjOOQIC 


402  orrciicES  agaixst  socibtt, 

CHAPTER  IIL 

NUISAITCE. 

General  frame  of  indictment 

That  A.  B.,  late  of,  ftc,  on,  &c.,  and  ou  divers  days  and  times 
between  that  day  and  the  taking  of  this  inquisition,(a)  at,  &C.9  near  to 
the  dwelling  houses  of  divers  citizens  of^  &c.,  and  also  to  divers  pub- 
lic streets  of  said,  &c.,  did,  &c.,  {stating  the  particular  offence),  on, 
&c.,  and  on  the  other  days  and  times  aforesaid,  there,  &c.,  by  reason 
whereof,  {state  the  particular  annoyance  as  in  succeeding  /orms)^ 
to  the  great  damage  and  common  nuisance(6)  not  only  of  all  the  in- 

(a)  This  averment,  if  onrapported  by  evidence,  is  surpluaa^  It  is  introdoced,  how- 
ever, in  all  cases  where  the  nQisance  continues,  and  the  object  of  it  is  to  enable  the  ooart 
to  ffivejadgment  of  abstement;  13  East  164;  8  T.  R.  142;  2  Stra.  686;  3  Chit  C.  L.  608. 

(6)  The  conclusion  must  always  be  **  to  the  common  nuisance."  Thus  an  indictment 
for  a  nuisance,  which  ends  *'to  the  common  nuisance  of  divers  of  the  commonwealth's 
citizens,**  is  insufficient.  It  should  be  laid  to  the  common  nuisance  ^of  all  the  citizens  of 
the  commonwealth,  residing  in  the  neighbourhood,**  or  **of  all  citizens,  Slc^  residing,  &C., 
and  passing  thereby;**  Com.  v,  Fsris,  5  Rand.  691.  In  Pennsylvania  it  is  admissible  to 
conclude  to  the  common  nuisanco  of  the  citizens  of  the  Commonwealth  of  PenuKylvania ; 
Graffins  d.  Com.,  3  Penn.  R.  503.  On  the  same  principle,  an  indictment  for  a  nuisance  in 
frequenting  houses  of  ill  fame,  must  charge  that  **  the  defendant,  knowing  the  house  to  be 
a  house  of  ill  fame,  did  openly  and  notoriously  haunt  and  frequent  the  same  ;**  Brooks  a. 
State,  3  Yerg.  483.  But  an  allegation  in  an  indictment,  that  certain  facts  charged  were 
''to  the  common  nuisance  of  all  the  good  citizens  of  the  state,**  will  not  make  it  a  good 
indictment  for  a  common  nuisance,  unless  these  ftcts  be  of  such  a  nature  as  may  justify 
that  conclusion  as  one  of  law  as  well  as  of  fact;  Com.  v.  Webb,  6  Rand.  726;  Sute  o. 
Baldwin,  1  Dev.  Sl  BaL  195.  Thus,  where  it  was  charged  that  the  defendants  assembled 
at  a  public  place,  and  profanely  and  with  a  loud  voice  cursed,  swore  and  quarreled,  in  the 
bearing  of  divers  persons  then  and  there  assembled,  whereby  a  certain  singing-school  was 
broken  up  and  disturbed,  «J  commune  nocumentvm^  it  was  held  that  the  indictment  could  not 
be  sustained  as  one  for  a  common  nuisance;  Stale  e.  Baldwin,  1  Dev.  &,  Bat  195.  It  is  not 
enough  in  an  indictment  for  a  public  nuisance  in  damming  up  and  stagnating  the  waters 
of  a  creek,  whereby  the  air  is  corrupted  and  infected,  and  sends  forth  noisome  and  un- 
wholesome smells,  to  lay  it  to  the  common  nuisance  of  **  all  the  citizens  of  the  common- 
wealth, not  only  residing  and  inhabiting  there,  but  also  going,  returning,  passing  and  re- 
passing by  the  same,**  nor  **  to  the  common  nuisance  of  all  the  citizens  of  the  oommon- 
wealth  ;**  but  to  maintain  a  public  prosecution  for  a  nuisance,  it  is  necessary  to  allege  and 
prove  that  the  obstructions  placed  in  the  creek,  produce  a  stagnation  of  the  waters,  and 
corrupt  the  air  in  or  near  a  public  highway,  or  in  some  other  place  in  which  the  public 
have  a  special  interest;  Com.  v.  Webb,  6  Rand.  726. 

Before  considering  the  precedents  of  indictments  for  nuisance  {in  obstructing^  encroock' 
ing  on  or  annoying  the  public  in  using  fmblic  highwaye,  bridges^  harbour$y  water-couroto  or 
navigable  rivers),  the  general  character  of  the  offence  will  be  examined.  All  permanent 
obstructions  to  the  passage  of  the  citizens  of  the  state  over  public  highways  or  bridges  are 
nuisances  for  which  an  indictment  will  lie,  and  it  will  even  be  no  derence  that  tlie  highway 
was  opened  by  an  erroneous  judgment  of  the  county  court ;  State  o.  Spainhour,  2  Dev.  St, 
Bat.  547.  Thus,  to  place  logs  of  timber  upon  them  ;  to  erect  a  gate  across  a  road  without 
immemorial  usage  to  do  so,  even  if  it  is  kept  open;  and  to  suffer  a  way  to  be  incommoded 
by  trees  hanging  over  it,  are  indictable  offences;  Hawk.  b.  1,  c.  75,  s.  9;  see  Viner*s 
Abridgment,  til.  Nuisance  (C).  And  though  it  has  been  holden  tliat  no  indictment  will 
lie  for  distributing  lawful  handbills  on  the  footway  in  the  street,  to  the  inconvenience  of 
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habitants  of  the  said  but  of  all  other  go<>d  citizens  of  the  said 

commonwealth,  thence,  (or  \fthe  nuisance  be  on  a  highwaj/y  say  on 
said  highway),  returning,  passing,  repassing,  riding  and  labouring, 
&c.     {Conclude  as  in  book  I,  chap.  3). 

the  pasaengen ;  R. «.  Sermoo,  1  Borr.  R.  516;  yet  it  geems  now  to  be  well  establisbed  that 
erary  unaQthorized  obetraction  of  a  highway  is  a  miademeanor ;  R.  o.  Croas,  3  Campb.  227. 
Thufl,  a  wa^foner  habitoaUy  keeping  hia  wagon  standing  for  hoars  to  onload,  R. «.  Russel, 
8  Eul  R.  427;  a  oonaUble  coUecting  a  crowd  by  a  sale,  Com.  o.^MUlinan,  13  S.  lb  R. 
403 ;  a  (»achniaster  plying  for  passengers,  and  allowing  his  coach  to  remain  in  the  street 
more  than  a  reasonable  length  of  time  to  take  up  and  set  down  passengers,  R.  v.  Cross,  2 
Campb.  224;  an  auctioneer  placing  goods  on  the  pavement  intended  by  him  for  sale, 
Paflsmore's  case,  1  S.  &  R.  217;  or  the  owner  of  a  house  allowing  it  to  remain  under  re< 
pair,  and  obstructing  the  puUic  passage  for  a  longer  time  than  is  necessary,  R.  v.  Jones,  3 
Caropb.  330 ;  will  be  respectivelpr  indictable  for  nuisances.  So  where  the  defendants,  who 
were  proprietors  of  a  distillery  m  the  City  of  Brooklyn,  were  in  the  habit  of  delivering 
graiiM  remaining  after  distillation,  called  slope,  by  passing  them  through  pipes  to  the  pub- 
lic street  opposite  their  distillery,  where  they  were  received  into  casks  standing  in  carts 
and  wagons ;  and  the  teams  and  carriages  of  the  purchasers  were  accustomed  to  collect 
there  in  great  number  to  receive  and  take  away  the  article ;  and  in  consequence  of  their 
remaining  there  to  take  their  turns,  and  of  the  strife  among  the  drivers  for  priority,  and 
of  their  disorderly  conduct,  the  street  was  obstructed  and  rendered  incbnvenient  to  those 
passing  thereon ;  it  was  held  that  the  defendants  were  guilty  of  nuisance ;  People  o.  Cun- 
ningham, 1  Denio  524.  Nuisances  resulting  from  the  several  acts  of  distinct  parties,  e.^. 
occupiers  of  land  raising  fonders  along  a  line  of  navigation,  may  be  made  the  subject  ofa 
joint  indictment  against  all  of  them ;  R.  o.  Trafford  and  others,  1  R  dt.  Ad.  874;  but  the 
ill  eooaequences  of  erecting  piles  in  a  harbour,  if  slight,  uncertain  and  rare,  are  not  indict- 
able; R.  o.  Tindall  and  others*  6  A.  &  E.  143;  1  N.  ^  P.  719. 

To  divert  a  part  of  a  public  stream,  whereby  the  current  <^  it  is  weakened,  and 
rendered  incapable  of  carrying  vessels  of  the  same  burthen  as  it  could  before,  is  a  com« 
mon  nuisance;  1  Hawk.  c.  75,  s.  11.  But  if  a  ship  or  other  vessel  sink  by  accident 
in  a  river,  although  it  obstructs  the  navigation,  yet  the  owner  is  not  indictable  as 
for  a  nuisance  for  not  removing  it;  R.  e.  Morris,  1  B.  &  Ad.  441 1  R.  v.  Watts,  2  Esp^ 
675;  R.  e.  Tindall,  6  A.  &  £.  143;  R.  e.  Russell  and  others,  9  D.  &  R.  561 ;  R.  e. 
Ward,  4  A.  &  E.  384;  6  B.  &  C.  566.  After  conviction,  the  court  may  award  a  fine,  or 
(if  the  subject  matter  of  the  nuisance  indicted  is  of  a  permanent  nature,  admitting  of  abate- 
ment), prostration  of  so  much  of  the  thing  as  makes  it  a  nuisance,  or  both  fine  and  pros- 
tration ;  but  both  are  not  absolutely  necessary,  for  the  judgment  should  be  adapted  to  the 
nature  of  the  case;  R.  e.  Pappinean,  Stra.  686;  R.  o.  Yorkshire,  7  T.  R.  467 ;  R.  e.  Stead, 
8  ik,  142 ;  3  Bla.  C.  2^1 ;  and  if  the  obstruction  which  was  indicted  is  removed,  so  that 
the  public  have  free  passage  again,  the  judgment  will  be  for  a  nominal  fine;  R.  e.  Incle- 
don,  13  East  164;  R.  e*  White  and  Ward,  1  Burr.  338. 

{What  are  public  ways  and  bridgea).  A  cartway  (eta  or  adituB)^  contains  a  footway 
(iter),  and  a  pack  and  prime  or  horse  and  footway  (aetiif ),  and  is  called  refeia  alta  om, 
becaose  common  to  all  the  queen's  subjects;  Co.  LiL  56,  a ;  fiac.  Abr.  tiL  Htghwaya  (A.)  j 
but  a  **  pack  and  prime*'  way  does  not  contain  a  carriage  way,  ib.  First,  it  may  be  proper 
to  obeerve  that  no  prosecution  in  any  form  can  be  sustained  for  the  omission  to  repair  any 
way  or  bridge.  A  bridge  may  be  a  common  highway ;  Regina  o.  Sainthill,  Ld.  Raym. 
1 174 ;  but  couafy  bridges  are  not  within  the  new  highway  act,  5  and  6  Wm.  I V.  o.  50 ;  un- 
ices 80  specially  mentioned,  (t6.  s.  5) ;  but  such  as  are  public;  for  the  omission  to  repair  a 
private  way,  or  even  its  positive  obstruction,  not  being  a  common  nuisance^  'm  only  the 
ground  of  a  civil  action.  It  often,  therefore,  becomes  a  question,  whether  the  way  or 
bridge  in  respect  of  which  a  proeecution  b  instituted,  is  public  or  private.  On  this  ques- 
tion  it  is  indisputable  that  all  ways,  whether  for  carriages,  horses  or  foot  passengers,  lead- 
ing to  a  market  town,  or  beyond  it,  or  from  town  to  town,  are  properly  called  *'  high- 
ways;*' Co.  iiit  56,  a.  It  is  now  held  that  a  road  dedicated  to  and  used  by  the  public 
for  twenty-five  years  becomes  a  hi|^hway,  which  the  parish  must  repair,  though  they 
iiave  neither  adopted  nor  acquiesced  \n  the  dedication  or  the  user  ;  R.  e.  Leake  (Inhab.), 
5  a  ^  Ad.  469;  2  N.  &  M.  583,  S.  C;  see  R.  t>.  Paddington  (Vestry),  9  R  &  C.  456; 
R. «,  Lyon,  5  D.  ^  R.  497 ;  and  four  or  five  years'  user  as  a  public  road  is  sufficient 
to  warrant  a  jury  in  presuming  that  it  was  so  used  with  the  full  assent  and  by  the 
dedication  of  the  owners  of  the  soil;  Jarvis  o.  Dean,  3  Bing.  448;  Woodgor  o.  Haddon, 
5  TaonL  138.  In  the  latter  case,  eight  years  were  held  sufficient,  and  no  particular 
time  neoeasary  to  constitute  evidence  of  dedication.     But  a  way  to   a  private  house, 
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Far  erecting  a  gate  across  a  ptiblic  higku:ay.(c) 

That  at  the  time  of  committing  the  nuisance  hereinafter  mention^di 
there  was  and  yet  is  a  certain  ancient  common  highway  in  the  parish 
of  M.|  in  the  County  of  N.,  leading  from,  &c.,  into,  through  and  over  a 
certain  public(£/)  highway,  called  the  great  north  road,  and  from  thence 
to,  &c.,  in  the  parish  of  B.,  in  the  said  county,  for  ail  the  good  people 


or  perhftp*  e?«n  to  a  Tilkife,  whidi  terminates  there,  or  leads  to  the  oomoMNi  fields 
of  a  town,  and  it  is  said,  even  to  a  parish  church,  is  ooljr  a  way  for  a  particular  class  of 
persons,  and  therefore  not  public;  Hawk.  b.  1,  c.  76,  s.  1.  And  Ld.  Tenterden,  in  a  well 
known  case,  said  that  **  he  had  preat  diiBcultj  in  conceiving  that  there  can  be  a  paUic 
way  which  is  not  a  thoroorhfaret  as  the  public  at  large  cannot  well  be  in  the  use  of  it;** 
Wood  9,  Veal,  5  B.  &  AL  454 ;  and  see  5  Taunt.  138,  Wood|rer  v.  Haddon ;  both  cases  of 
cul  dt  aae:  R.  v.  Limehouse,  2  Shower  455;  Drink  water  v.  Porter,  7  C.  &,  P.  181.  There 
must  be  an  intenlion  by  the  owner  of  the  soil  to  dedicate.  Of  that  intention  the  use  by 
the  public  is  emdenee^  but  no  more.  A  single  act  of  intorroption  by  the  owner  is  of  much 
more  weight  on  a  question  of  intention  than  many  acte  of  enjoyment;  diet,  Parke  B.  in 
Pooie  e.  Huskinson,  1 1  M.  ^  W.  830. 

All  bridges  built  in  highways,  by  whomsoever  erected  and  dedicated  to  the  public,  are 
public  bridges ;  but  to  constitute  a  bridge  a  public  bridge,  at  least  where  it  has  not  been 
repaired,  or  a  county  bridge,  it  must  be  over  such  water  as  answers  the  description  of  a 
Jlvmen  vel  eursua  sfvtf,  that  is,  water  flowing  in  a  channel  between  banks  more  or  less 
defined,  although  such  a  channel  may  be  occasionally  dry :  3  Inst  701  ;  R.  e.  Oxlbrdshiie 
( Inhab.),  1  B.  &,  Ad.  289 ;  (as  steled  by  Pattcson  J.,  in  R.  v.  Whitney  (Inbab.),  3  A.  A  £. 
72) ;  also  restated  per  cur.  1  B.  &.  Ad.  389.  And  a  raised  causeway  forming  an  approach 
to  a  bridge,  but  at  more  than  three  hundred  feet  from  it,  and  pierced  with  arches  and 
culverte  to  suffer  water  to  pass  under,  when  the  meadows  over  which  it  was  carried 
were  flooded,  is  not  such  a  bridge  as  the  county  is  bound  to  repair ;  R.  e.  Oxfordshire 
(Inhab.). 

Bui  the  Queen's  Bench  has  since  denied  that  R.  «.  Oxfordshire  proves  any  rale  of  kw 
to  exist  for  prohibiting,  under  all  or  any  circumstences,  every  part  of  a  structure  from 
being  treated  as  a  bridge^  becanae  water  does  not  at  all  iime$  flow  under  that  part;  ibr  to 
confine  the  roads,^ttm«ii  t>e/  curaue  aqua,  to  a  constent  stream  or  course  of  water,  flowing 
at  all  times  to  the  exclusion  of  flood-toaiers,  whether  rarely  or  oflen  occurring,  does  not 
consist  with  R.  o.  Trafibrd,  I  B.  d&  Ad.  874,  8^7,  affirmed  quoad  hoe  in  error,  2  Tyr.  5M)I ; 
b  Bing.  204 ;  2  C.  &  J.  265 ;  where  it  was  held  unlawful  to  obstruct  the  accustomed  course 
of  floixi-waters  flowing  only  occasionally.  At  any  rate,  where  the  arches  were  twenty.nine 
in  number,  contiguous  to,  and  as  it  were,  in  immediate  continuation  of  an  aoknowledgrd 
county  bridge,  which  extended  from  one  end  of  them  over  the  river  Trent  by  five  arches, 
and  n-om  the  other  over  a  brook  by  eight  arches,  and  had  been  always  immemorially, 
R.  V.  Derbyshire  (Inhab.),  2  Q.  B.  745,  repaired  by  the  county  as  psrt  of  that  bridge ;  it 
was  held  that  no  rule  of  law  prevented  the  whole  structure  from  being  taken  to  be  one 
county  bridge.  The  river  Trent  constently  flowed  under  aU  five  arches,  and  the  brook 
under  one  of  the  eight,  while  under  most  of  the  other  twenty.nine  were  pools  of  sUgnant 
water  at  all  times,  and  under  all  of  them  the  water  of  Trent  flowed  in  flood  time ;  t6.  The 
court  intimated  that  a  structure  of  arches  made  to  carry  a  highway  in  such  a  manner  as  to 
permit  flood. waters  to  flow  in  their  accuatomed  course,  should  be  treated  as  a  bridgt^ 
though  at  ordinary  timea  there  may  be  no  waters  passing  under  the  arches. 

Where  a  bridge  consiste  of  more  than  one  arch,  the  whole  must  be  indicted  as  one 
bridge ;  nor  can  each  arch  be  there  treated  as  a  separate  bridge ;  R.  e.  Oxfordshire  (Inhab.), 
1  B.  dc.  Ad.  289,  aa  sUted  per  curiam,  2  Q.  B.  755. 

A  want  of  parapete  will  not  prevent  a  structure  from  being  a  bridge,  or  make  it  a  cul- 
vert only;  nor  will  the  mere  fact  of  an  arch  spanning  s  stream  necessarily  make  it  a  bridge; 
see  per  Ld.  Denman,  in  R. «.  Whitney  (Inhab.),  3  A.  dt  E.  71 ;  and  Bridge's  case,  Godbolt*a 
R.  346,  pi.  441 ;  steted  1  B.  &  Ad.  301,  note.  If  a  bridge  be  used  by  the  public  only  in 
time  of  flood,  and  be  shut  at  other  times,  it  will  only  be  public  for  such  purpose,  snd  at 
such  a  period;  R.  e.  Northamptonshire  (Inhab.),  2  M.  &  8.  262;  R.  e.  Buckingham  (Mar- 
quis), 4  Carapb.  Ib9 ;  but  though  the  purpose  for  which  the  dedication  tokes  place,  may  be 
limited,  there  can  be  no  dedication  to  a  limited  part  of  the  public;  diet.  Parke  R^ll  M. 
&  W.  830 ;  Poole  v.  Huskinson ;  Dickinson's  Q.  8.  396. 

(e)  Dickinaon's  Q.  8.  6th  ed.  417. 

{d)  So  in  Regina  «.  Stratford  (Inhab.),  3  Ld.  Raym.  40;  in  error;  Dickinson^s  Q.  S. 
6th  ed.  417. 
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of  said  state  to  go,  return  and  pass  on  foot  and  on  horseback,  at  their 
free  will  and  pleasure,  and  that  on,  &c.,  A.  B.,  late  of,  &c.,  with  force 
and  arms,  at  a  certain  place  there  in  the  parishr  of  aforesaid, 

contiguous  to  and  on  the  east  side  of  the  great  north  road  aforesaid, 
unlawfully  and  injuriously  did  erect  and  cause  to  be  erected  a  certain 
wooden  gate,  of  the  length  of  fifteen  feet  and  of  the  height  of  four 
feet,  upou  and  across  the  said  highway,  leadiug  from  the  place  called, 
&JC.J  to  the  great  north  road  aforesaid ;  and  that  the  said  A.  B.^  the 
said  wooden  gate  so  as  aforesaid  erected  and  made  from  the  said,  &c., 
until  the  day  of  the  taking  this  inquisition,  with  force  and  arms,  at, 
&c.,  aforesaid,  unlawfully  and  injuriously  did  continue  locked  and 
fastened  with  an  iron  chain,  and  yet  doth  continue,  by  which  the  com- 
mon highway  last  aforesaid,  during  all  the  time  aforesaid,  was  so  ob- 
structed and  stopped  up  that  the  good  people  of  said  state  in,  by  and 
through  the  same  highway  could  not,  nor  yet  can  go,  return  and 
pass  on  foot  and  on  horseback  so  freely  as  they  ought  and  were  wont 
to  do ;  to  the  great  damage  and  common  nuisance(e)  of  all  the  good 
citizens  of  the  said  state  going,  returning,  passing  and  repassing 
in,  along  and  through  the  said  last  mentioned  highway,  to  the  evil 
example,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

For  erecting  and  continuing  a  hoitse,  part  of  which  was  on  the  high" 
way.{f) 

{Describe  the  highway  cut  before).  That  A.  B.,  late  of,  &c.,  with 
force  and  arms,  at,  &c.,  unlawfully  did  erect  and  build,  and  cause  and 
procure  to  be  erected  and  built,  a  certain  brick  messuage  and  tene- 
ment, containing  in  length  twelve  feet  and  six  inches,  and  in  depth  at 
the  east  end  thereof  five  feet  and  six  inches,  and  in  depth  at  the  west 
end  thereof  two  feet  nine  inches,  and  that  the  same  was  erected  and 
built,  and  caused  and  procured  to  be  erected  and  built,  by  him  the 
said  A.  B.,  in  and  upon  the  said  ancient  and  common  highway  at  the 
parish  aforesaid,  in  the  county  aforesaid,  to  wit,  opposite  to  a  certain 
dwelling  house  of  one  C.  H.  there  situate,  and  the  said  part  of  the 
said  messuage  and  tenements  so  erected  and  built,  and  caused  and  pro- 
cured to  be  erected  and  built,  by  him  the  said  A.  B.  as  aforesaid,  in 
and  upon  the  said  ancient  and  common  highway,  at  the  parish  afore- 

(e)  Every  indictment  and  presentment,  whether  for  naisanpes  ariaing  fi-om  neglect  of 
duty  or  for  encroachments  on  the  public  rightu,  most,  in  its  conclusion,  contain  the  words 
*  to  the  common  nuisance  of  all  the  liege  subjects  of  oar  lady  the  now  oueen,**  residing, 
passing  or  using,  dtc^  (according  to  the  facts) ;  2  Stra.  688 ;  Dickinson's  vt  S.  6th  ed.  417. 
Bee  anle^  p.  403. 

(/)  R.  o.  Wright,  3  B.  &  Ad.  681.  See  form  of  indictment  for  erecting  and  eontmuing  a 
market  stall  in  a  public  highway ;  R.  v.  Starkey,  7  A.  d&  E.  95.  Indictment  lies  against 
eren  the  tenant  at  will  of  a  house,  which,  standing  on  the  highway,  is  ruinona  and  like  to 
ftU  down,  for,  as  the  danger  is  what  concerns  the  public,  they  have  a  remedy  against  the 
occupier  in  respect  of  his  occupation ;  Reg.  v.  Watts,  I  Salk.  357,  S.  C.  Ld.  Raym.  856 ; 
Rym.  Ent  35 ;  see  other  cases,  Bums'  Justice,  tit  Highways,  s.  Ti.  4  (cited  9  B.  &  a  730); 
see  R.  «.  Hollis,  3  Stark.  C.  N.  P,  536,  po9i.  An  increased  general  facility  in  oommuni. 
eating  with  a  seaport,  and  particularly  in  the  conveying  coals  there,  will  not  justify  nar. 
rowing  the  highway  by  laving  down  a  railway  alongside  of  it ;  R.  «.  Morris,  1  B.  &  Ad» 
441.  As  to  the  neighbourhood  of  railways,  annoying  old  roads  by  smoke,  see  R.  e.  Peese^ 
4  B.  &  Ad.  30;  R.  0.  Oregorv,  5  f6.  555;  3  N.  d&  M.  478;  3  Tyr.  R.  301,  S.  C.  in  error. 
See  note  on  p.  403,  as  to  the  Icurning  generally  on  this  point. 
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said  in  the  county  aforesaid,  he  the  said  A.  B.  Trom  the  said 
day  of  in  the  year  aforesaid,  until  the  day  of  the  tatiiag  of  this 

inquisition,  with  force  and  arms,  at  the  parish  aforesaid  in  the  county 
aforesaid,  unlawfully  and  injuriously  did  continue  and  yet  doth  con- 
tinue ;  by  reason  and  means  whereof  the  said  ancient  and  common 
public  highway  was,  during  the  time  aforesaid,  at  the  parish 
aforesaid  in  the  county  aforesaid,  encroached  upon,  narrowed  and 
straitened,  so  that  the  good  people  of  the  said  state,  by  and 
through  the  said  highway  could  not,  nor  yet  can  go,  return,  &c.  {A 
before). 

Far  cbstrucHng  a  common  highoay  by  flacivg  in  it  drays.{g) 

In  the  county  aforesaid,  in  a  certain  street,  there  called  Leraan 
street,  being  a  common  highway,  used  for  all  the  good  people  of  the 
said  state,  with  their  horses,  coaches,  carts  and  carriages  to  go,  re- 
turn, pass,  repass,  ride  and  labour  at  their  free  will  and  pleasure,  un- 
lawfully and  injuriously  did  (put  and  place  three  empty  drays,  and 
did  then  and  on  the  said  other  days  and  times  there,  unlawfully  and 
injuriously  permit  and  suffer  the  said  empty  drays  respectively  to  be 
and  remain  in  and  upon  the  common  highway  aforesaid,  for  the  space 
of  several  hours,  to  wit,  for  the  space  of  five  hours  on  each  of  the 
said  days);  whereby  the  common  highway  aforesaid,  then  and  ou 
the  said  other  days  and  times,  for  and  during  all  the  time  aforesaid, 
on  each  of  the  said  days  respectively,  was  obstructed  and  strait- 
ened, so  that  the  good  people  of  the  said  state  could  not  then  and  on 
the  said  other  days  and  times,  go,  return,  pass,  repass,  ride  and  labour 
with  their  horses,  coaches,  carts  and  other  carriages,  in,  through  and 
along  the  common  highway  aforesaid,  as  they  ought  and  were  wont 
and  accustomed  to  do ;  to  the  great  damage  and  common  nuisance 
of  all  the  people  of  the  said  state  going,  returning,  passing,  repassing, 
riding  and  labouring  in,  through  and  along  the  common  highway 
aforesaid,  to  the  evil  example,  &c.,  and  against,  &c.  {Concltuk  a» 
in  book  1,  chap.  3). 

Same  with  filthy  ^c 

That  A.  B.  of  Boston  aforesaid,  yeoman,  on,  &c.,  at,  &c.,  a  cer- 
tain common  and  public  nuisance  in  and  upon  the  land  and  teoe- 
ment  of  him  the  said  A.  B.  situated,  at,  &c.,  near  to  certain  pub- 
lic passage-ways,  to  wit,  certain  passage-ways  called  and  known  bjr 
the  name  of  did  cause,  create,  suffer  and  maintain,  by  then 

and  there  causing  and  suffering  great  quantities  of  offensive  and 

ig)  Arelibold*«  C.  P.  5Ui  Am.  ed.  756. 
~-  See  preeedents  of  obttroctin^  a  highway  by  continuing^  a  hedge  acroee  it;  C.  Cir.  Com. 
307 ;  by  ereeang  a  sate  acroea  it;  6  Went  401,  405;  Reg. «.  Boafield,  1  Q  &  M.  151; 
by  building  or  continmnor  a  building  upon  il;  4  Went  181,  191 ;  1  A.  &  R  d22;  by 
placing  earto  upon  it  for  the  sale  of  vegetables ;  C.  Cir.  Com.  305 ;  by  laying  eoil  upon  it; 
C.  Cir.  Com.  303;  by  laying  rubbish  upon  it;  C.  Cir.  Com.  315;  by  digging  holes  in  it; 
C.  Cir.  Com.  303,  314;  by  digging  a  horae.pond  and  erecting  a  cistern  in  it;  C.  Cii.  Com. 
304 ;  by  stopping  a  water  course  and  thereby  overflowing  the  highway ;  C.  Cir.  Com.  376 ; 
by  exhibiting  effigies  at  a  window  and  thereby  attracting  a  crowd;  R.  «.  Carlisle, C. C  & 
F.  637. 
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stinking  filth,  \rater  and  substances,  solid  and  liquid,  to  collect,  stag- 
nate, ferment  and  be  mixed  together  in  and  upon  his  land  and  tene- 
ment aforesaid,  and  from  his  said  land  and  tenement  to  flow,  descend 
and  be  removed  to  and  upon  certain  open  and  exposed  places  and 
yards,  upon,  in  and  near  the  same  land  and  tenement  and  to  and 
upon  certain  public  passages  near  thereunto,  to  wit,  certain  passage- 
ways called  and  known  by  the  name  of  and  from  said  offensive 
and  stinking  substances,  water  and  filth  did  cause,  suffer  and  permit 
divers  noxious,  offensive,  deleterious,  unwholesome  and  unhealthy 
vapours,  exhalations  and  smells  to  arise  and  then  and  there  to  con- 
tamiuate,  poison  and  destroy  the  air  and  atmosphere  above,  around 
and  near  the  same  tenements  and  lands,  and  in  and  upon  and  over 
said  passage-ways,  to  wit,  the  passage-ways  called  over  which 
the  good  citizens  of  said  commonwealth  in  great  numbers  pass  and 
repass  every  day,  to  wit,  to  the  number  of  three  hundred  passengers 
daily,  and  near  which  many  citizens  inhabit,  live  and  work,  to  the 
great  damage  and  injury  of  said  passengers  and  all  other  persons 
there  being,  residing  and  passing,  to  the  great  hazard  of  their  health, 
comfort  and  lives,  and  to  the  common  nuisance  of  all  of  said  passen* 
gers,  persons  and  citizens,  and  of  all  the  citizens  of  said  common- 
wealth there  being,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

For  letting  offfire-xvorks  in  Vie  public  streeU[h) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  a  certain  common  and 
public  street  and  highway  there  for  all  the  good  people  of  the  said 
state,  on  foot  and  with  their  horses,  carts  and  carriages  to  go,  return, 
ride,  pass  and  repass  and  labour,  at  their  free  will  and  pleasure, 
wrongfully,  unlawfully  and  injuriously  did  fire  certain  fire-works 
called  rockets,  serpents  and  Roman  candles,  whereby  the  said  public 
street  and  common  highway  was  then  and  there  greatly  obstructed, 
and  divers  good  citizens  of  the  said  state  then  and  there  standing, 
being,  passing  and  repassing  in  and  along  the  said  last  mentioned 
public  street  and  common  highway,  were  then  and  there  greatly 
terrified  and  put  in  great  peril  and  danger  of  bodily  harm,  and  could 
not  then  go,  return,  pass  and  repass,  on  foot  and  with  their  horses, 
coaches,  carts  and  carriages,  in  and  along  the  said  last  mentioned 
public  street  and  common  highway,  as  they  ought  to  have  done,  and 
had  been  used  and  accustomed  to  do,  and  otherwise  might  and  would 
have  done;  to  the  great  terror,  alarm,  danger  and  common  nuisatice 
of  all  the  good  people  of  the  said  state  in  and  near  the  said  public 
street  and  highway  inhabiting  and  residing,  and  of  all  others  the  good 
people  of  the  said  state  there  standing,  being  and  passing,  in  con- 


<&}  Dickinson's  Q.  8.  6th  ed.  431.  9  and  10  Wm.  III.  c.  7,  provides  bj  t.  9  and  3, 
specific  penalties  ior  this  offence,  to  be  loYied  by  distress  after  sammary  conviction  by  a 
justice ;  yet  by  the  first  seolton,  the  offence  is  declared  to  beoonie  a  eommoit  mitsaace  ; 
therefore  it  may  be  indicted  as  such,  either  at  common  law  or  ander  the  statute ;  R.  v. 
Harris,  4  T.  R.  303;  1  Sound.  135,  n.  (4).  The  making,  selling,  throwingr  or  permitting 
to  be  thrown  irom  any  house,  making  or  wiling  any  moulds  for  making,  or  aiding  in 
making  any  fire-works,  ace  all  declared  to  be  ofraices  by  the  different  sections  of  the  sta« 
tate. 
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tempt  of  the  said  state  and  their  laws,  to  the  evil  example,  bcj 
against,  &c.,  and  against,  &c.    (Conclude  as  in  book  l,  chap.  3). 

For  keeping  a  pond  of  sk^ant  vxiter  in  a  city. 

That  J.  P.,  I.  Z.  &  H.  H.,  all  late  of,  &c.,  gentlemen,  on,  &c.,  and  at 
divers  days  and  times  between  that  day  and  the  day  of  the  taking  of 
this  inquisition,  with  force  and  arms,  &c.,  at  the  city  aforesaid  and 
within  the  jurisdiction  of  this  court,  then  and  there  unlawfully  aud 
knowingly  did  keep  and  permit  to  be  and  remain,  in  and  upon  a 
certain  lot  or  piece  of  ground  to  them  the  said  J.,  I.  and  H.  belong- 
ing, and  in  their  possession  then  and  there  being,  situate  near  and 
adjoining  the  public  streets  in  the  said  city,  to  wit.  Mulberry  street 
and  Eighth  street,  a  certain  pond  of  putrid,  filthy,  noxious  and 
stagnant  water  one  hundred  yards  in  circumference,  by  and  from 
which  divers  hurtful,  pernicious  and  unwholesome  smells  on  the  day 
and  during  the  time  aforesaid  did  and  doth  arise,  and  the  air  there 
was  and  yet  is  thereby  greatly  corrupted  and  infected,  to  the  great 
damage  and  common  nuisance,  not  only  of  all  the  subjects  of  this 
commonwealth  their  resident  and  dwelling,  but  also  of  all  the  sub- 
jects of  this  commonwealth  passing  and  repassing,  &c. 

For  placing  a  quantity  of  foul  liquor  called  *•  retvmsj^  in  the  high- 
way.{i) 

That  A.  B.,  the  day  of  in  the  year,  &c.,  at  the  county 

aforesaid  and  within  the  jurisdiction  of  this  court,  did  discharge  out 
of  the  still-house  of  him  the  said  A.  B.,  lying  and  being  in  the  county 
aforesaid,  into  the  road  &c.,  a  quantity  of  foul  and  nauseous  liquor 
called  <<  returns,^'  to  the  great  damage  and  common  nuisance  of  all 
the  good  citizens  of  this  commonwealth,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

For  laying  dung  near  a  public  sire^U  whereby  the  air  was  infected  and 
inhabitants  annoyed.{j) 

That  A.  B,,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisition, 
with  force  and  arms  at,  &c.,  aforesaid,  to  wit,  in  a  certain  common 
and  public  highway  there,  called  B.'s  wharf,  unlawfully  and  inju- 
riously did  put,  place  and  leave,  and  caused  and  procured  to  be  put, 
placed  and  left,  divers  large  quantities  of  dung  and  filth,  whereby 
divers  noxious  and  unwholesome  smells  from  the  said  dung  and  fiitti 
did  then  and  there  arise,  and  thereby  the  air  there  became  and  was 
greatly  corrupted  and  infected ;  to  the  great  damage  and  common 
nuisance  not  only  of  all  the  good  people  of  the  said  state,  inhabiting 
and  residing  near  the  place  where  the  said  dung  and  filth  was  so  put, 
placed  and  left  as  aforesaid,  but  also  of  all  other  good  people  of  the 
said  state  in,  by  and  through  the  said  highway,  and  near  the  place 

(t)  Drawn  by  WillUm  Bradford,  Eiq. 
ij)  DickinBOD'i  Q.  S.  6th  ed.  437. 
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aforesaid,  going,  returning,  passing  and  repassing,  and  against,  &c. 
{Conclude  as  in  book  1,  chap,  3). 

For  letting  wagons  stand  in  a  public  street,  so  as  to  incommode  passen* 
gers.{k) 

That  A.  B.,  late  of,  &c.,  before  and  at  the  times  hereafter  men- 
tioned, was  and  still  is  a  proprietor  of  divers  wagons  for  conveyance 
for  hire  of  goods  and  merchandise  to  and  from  E.,  and  being  such 
proprietor,  be  the  said  A.  B.,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  in  the  year  afore* 

said,  in  the  parish  of  in  the  county  aforesaid,  without  just  cause 

or  excuse,  but  wrongfully  and  unjustly  did  cause  and  permit  divers, 
to  wit,  twenty  wagons  to  stand  and  remain  for  a  long  time,  to  wit, 
ten  hours  on  each  day,  before  his  warehouse,  situate  in  a  public  street 
and  highway  called  in  the  parish  aforesaid,  in  the  county  afore* 

said,  and  divers  cumbrous  and  other  parcels  which  had  been  con- 
veyed or  were  intended  to  be  conveyed  in  such  wagons,  to  lie  during 
such  time,  scattered  about  such  public  street;  to  the  common  nuisance, 
great  hinderance,  impediment  and  annoyance  of  all  the  good  people  of 
the  said  state,  passing  and  repassing  such  streets,  &c. 

Second  count 

(That  the  defendant  permitted  divers  wagons  to  stand  in  the  public 
street  and  highway,  and  there  to  remain  before  his  warehouse  for  a 
long  and  unreasonable  time,  by  which  the  people  of  the  said  state 
were,  during  that  time,  much  impeded  and  obstructed,  &c.) 

For  placing  casks  in  the  highway. 

That  A.  B.,  late,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arms,  &c.,  in 
and  upon  a  certain  road  and  highway  called  in  the  township 

and  county,  &c.,  the  said  road  then  being  a  common  road  and  high- 
way for  all  the  citizens  of  this  commonwealth  to  go,  pass  and  travel, 
at  their  will,  with  their  horses,  carts  and  carriages,  ten  wooden  casks 
unlawfully  and  injuriously  did  put,  place  and  cause  to  be  put  and 
placed,  and  that  the  said  ten  wooden  casks,  by  the  said  J.  B.  in  the 
common  road  and  highway  put  and  placed  and  caused  to  be  put  and 
placed,  from  the  day  of  in  the  year  aforesaid,  to  the 

day  of  in  the  month  and  year  aforesaid,  in  the  county  aforesaid^ 
the  said  J.  B.  did  voluntarily  permit  to  be  and  remain. 

By  reason  whereof  the  common  road  and  highway  aforesaid  for 
all  the  time  aforesaid,  at  the  county  aforesaid,  was  so  obstructed  that 
the  good  citizens  of  this  commonwealth,  in  and  along  the  said  road 
and  highway,  about  their  necessary  business,  with  their  horses,  carts 
and  carriages  could  not  go,  pass  and  travel  so  freely  as  of  right  they 
ought,  to  the  great  damage  and  common  nuisance  and  hinderance  of 
^1  the  citizens  of  this  commonwealth  in  and  along  the  said  road  pass- 
ing, &c,  to  the  evil  example,  dLC.,  against,  <&c.  {Conclude  as  in 
ffook  1,  chap.  3). 


(Jb)  DickiosoD'i  Q.  S.  6th  ed.  431. 
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Far  leaving  open  an  area  on  foot  pavement  in  a  $treeL{I) 

(Describe  a  public  xoay  as  on  p.  403).  And  that  A.  B.,  late  of,  &c., 
on,  &c.,  with  force  and  arms  at,  &c.,  in  a  certain  part  of  the  said  com- 
mon highway  and  public, street,  there,  to  wit,  in  the  foot  pavement 
of  the  said  street,  before  the  dwelling  house  of  him  the  said  A.  B.,  un- 
lawfully and  injuriously  did  leave  open  a  certain  area  of  the  length 
of  and  of  the  breadth  of  belonging  to  him  the  said  A.  B., 

without  putting  or  placing,  or  causing  to  be  put  and  placed,  any  rails 
or  other  fence  to  enclose  the  same ;  and  he  the  said  A.  B.  from,  &c., 
until,  &c.,  at,  &c,  the  said  area  so  as  aforesaid  being  in  the  said  foot 
pavement  of  the  said  common  highway  and  public  street,  unlawfully 
and  injuriously  did  cause,  permit  and  suffer  to  be,  remain  and  conti- 
nue open,  by  reason  and  means  whereof  the  good  people  of  the  said 
state,  during  the  time  aforesaid,  could  not,  nor  yet  can  go,  return 
and  pass  on  foot  in,  by  and  through  the  said  common  highway 
and  public  street,  and  as  they  were  used  and  accustomed  and  were 
wont  and  ought  to  do,  without  great  peril  and  danger  of  their  lives ; 
to  the  great  damage  and  common  nuisance  of  all,  &c.,  in,  by  and 
through,  &c.,  going,  returning  and  passing  on  foot,  and  against,  (Slc. 
(Conclude  as  in  book  1,  chap.  3). 

For  laying  dirt  in  a  footicay.{m) 

That  P.  B.,  late  of,  &c.,  with  force  and  arms  at,  &c.,  aforesaid,  in  a 
certain  common  footway  there  leading  from  that  part  of  N.  green 
which  is  in  the  parish  aforesaid  in  the  county  aforesaid,  towards  and 
unto  the  parochial  church  of  the  same  parish  in  the  said  county,  did 
unlawfully  and  injuriously  put,  place  and  lay,  and  cause  to  be  put, 
placed  and  laid,  two  cartloads  of  dirt  and  other  filth  in  the  said  foot- 
way, from  the  said,  &c.,  until  the  day  of  the  taking  of  this  inquisition, 
at,  <&.c.,  aforesaid,  and  the  same  on,  &c.,  at,  &c.,  unlawfully  and  inju- 
riously did  permit  and  suffer  to  be  and  remain,  by  reason  whereof 
the  footway  aforesaid,  during  the  time  aforesaid,  was  and  yet  is 
greatly  obstructed  and  straitened,  so  that  the  said  people  of  the  said 
state  tl\rough  the  same  footway  could  not,  during  the  time  aforesaid, 
nor  yet  can  go,  return,  pass,  repass  and  labour  as  they  ought  and  were 
wont  to  do ;  to  the  common  nuisance  and  great  damage,  &a,  and 
against,  &c.    (Conclude  as  in  book  1,  chap.  3). 

For  keeping  a  ferocious  dog. 

That  A.  B.,  late,  &c.,  on,  &c.,  at,  &c,  and  on  divers  other  days  and 
times,  with  force  and  arms,  near  unto  the  common  highway,  and  in 
and  near  the  public  streets  there  unlawfully  and  knowingly  did  keep 
and  still  doth  keep,  a  certain  dog  of  a  ferocious  and  furious  nature, 
and  the  said  dog,  on  the  day  and  year  aforesaid,  and  on  the  said  other 
days  and  times,  at  the  county  aforesaid,  near  unto  the  common  high- 
way and  in  and  near  the  public  streets,  then  and  there  unlawfully 
and  knowingly  did  permit  and  suffer,  and  still  doth  permit  and  suffer 

(Z)  DickinMQ*!  Q.  &  6th  ed.  419.  (m)  lb.  420. 
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to  go  unmuzzled  and  at  large,  by  reason  whereof  tl>e  good  people  of 
this  commonwealth,  and  the  citizens  of  the  county  of  on  the 

day  and  year  aforesaid,  and  on  the  said  other  days  and  times  at  the 
county  aforesaid,  could  not,  nor  can  they  now  go,  return,  pass  and 
labour  in  and  through  the  said  common  highway  and  public  streets, 
without  great  danger  and  hazard  of  being  bit,  maimed  and  torn  by 
the  said  dog  and  losing  their  lives,  to  the  great  damage,  terror  and 
common  nuisance  of  all  the  people  and  citizens  aforesaid,  in,  by  and 
through  the  said  common  highway  and  public  streets  then  going  and  . 
returning,  passing,  repassing  and  labouring,  to  the  evil  example,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

For  profane  swearing  in  a  public  street  (n) 

That  A.  B.,  being  an  evil  disposed  person,  &c.,  did,  in  the  public 
street  of  Jefferson,  profanely  curse  and  swear,  and  take  the  name  of 
God  in  vain,  to  the  evil  example,  &c.,  and  to  the  common  nuisance 
of  the  good  citizens  of  the  state,  and  against,  &c. 

Far  obstructing  townways  in  Massachusetts^  under  statutes  of  1786,  c.  67, 
s.  7,  and  1786,  c.  81,  s.  6.(o) 

That  A.  B.  of,  &c.,  labourer,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  taking  this  inquisition,  at,  &c.,  with  force  and 
arms  in  and  upon  a  certain  townway  there  legally  laid  out,  accepted 
and  established  as  a  townway  in  the  said  town  of  S.  (which  way 
leads  and  extends  from  the  dwelling  house  of  G.  H.  to  the  dwelling 
house  of  J.  K.  in  the  said  town  of  S.),  did  unlawfully  and  injuriously 
put,  place  and  erect  a  certain  fence,  in  and  upon  and  across  the  high* 
way  aforesaid ;  and  the  same  fence  did  then  and  there  unlawfully  and 
injuriously  continue  and  suffer  to  remain,  from  the  said  day  of 
to  the  day  of  the  finding  of  this  bill ;  whereby  the  way  aforesaid,  for 
and  during  the  whole  time  aforesaid,  was  wholly  obstructed,  so  that 
the  citizens  of  the  commonwealth  were  prevented  from  pacing  and 


(r)  Taylor  C.  J. :  •*  It  was  held,  in  the  case  of  the  State  v.  Waller,  that  if  the  offence 
with  which  the  defendant  then  stood  charged,  had  been  laid  as  a  common  nuisance,  and 
the  jary  had  so  found  it,  the  judgment  would  have  been  supported.  Drunkenness  and 
profiuie  swearing  are  placed  on  the  same  footing  by  the  act  of  1741,  e.  30,  and  where  cora- 
miUed  in  single  acts,  may  be  punished  summarily  by  a  justice  of  the  peace.  But  where 
the  acts  are  repeated,  and  so  public  as  to  become  an  annoyance  and  inconvenience  to  the 
citiiens  at  large,  no  reason  is  perceived  why  they  are  not  indictable  as  common  nuisances. 
Several  offences  are  stated  in  the  books  as  so  indictable,  though  not  more  troublesome  to 
the  public  than  the  one  before  us.  A  common  scold  is  indictable  as  a  common  nuis- 
ance; Aid  with  equal,  if  not  stronger  reason,  I  should  think,  a  common,  profane  swearer 
may  be  so  considered;"  State  v.  EUar,  I  Dcv.  267,  268. 

(«)  Com.  9.  Gowen,  7  Mass.  378.  This  indictment  was  contested  on  two  grounds :  first, 
that  no  indictment  lies  for  an  obstruction  to  a  townway,  whicii  it  was  urged  was  distin. 
guishable  fi'om  a  public  highway  by  being  merely  for  the  accommodation  of  the  people  of 
the  town ;  and  secondly,  because  the  continuance  of  the  nuisance  was  not  averred  to  be 
with  force  and  arms.  These  words,  however,  all  Uie  courts  have  now  concurred  in  rejecU 
ing  as  superfluous  in  ever^  ease  (Wh.  C.  L.  102;  anle,  p.  9),  and  the  first  point  was  not 
eeriousl?  pressed.  The  spirit  of  the  ruling  in  Reap,  v,  Arnold,  3  Yeates  423,  is,  that  a  road 
to  which  the  public  has  access,  even  though  it  may  be  technically  called  a  private  road, 
is  to  bo  protected  from  obstructioa  by  indictment 
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repassing  and  using  the  said  way,  as  they  have  a  right  and  have 
been  wont  to  do ;  to  the  great  injury  and  common  nuisance  of  all  the 
citizens  of  said  commonwealth  having  occasion  to  pass,  repass  and 
use  the  way  aforesaid,  against,  &c.,  and  contrary,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

For  blockivg  up  the  great  square  of  a  town  house  in  Pennsylt3ania,{p) 

That  for  a  long  time  ago,  before  and  until  the  time  of  the  ob- 
struction and  nuisance  hereinafter  mentioned,  there  was,  and  still  of 
right  ought  to  be  a  certain  common  and  public  highway  in  the 
borough  of  Bedford  and  county  aforesaid,  commonly  called  and  well 
known  by  the  name  of  the  public  and  great  square  of  said  borough, 
for  all  good  citizens  of  thb  commonwealth  to  go,  return,  pass,  repass 
and  ride  and  labour  on  foot  and  on  horseback,  and  with  their  cattle 
and  carriages  at  their  free  will  and  pleasure,  and  that  on,  &jC.,  a  cer- 
tain house,  erection  and  building  made  of  bricks,  mortar  and  other 
materials,  had  been  built  and  erected  by  certain  persons  to  the  jurors 
aforesaid  as  yet  unknown,  which  said  house,  erection  and  building 
took  in,  encroached  upon,  stopped  up  and  obstructed  a  certain  part 
of  the  aforesaid  common  and  public  highway  called  the  public  and 
great  square  of  said  borough,  being  in  length  thirty-nine  feet  and 
upwards  and  in  breadth  twenty-one  feet  and  upwards,  whereby  the 
said  public  and  common  highway  was  obstructed  and  stopped  up,  so 
that  the  good  citizens  of  this  commonwealth  could  not  with  their 
cattle  and  carriages,  on  foot  and  on  horseback,  go,  return,  pass  and 
repass,  ride  and  labour,  at  their  free  will  and  pleasure,  as  they  had 
been  accustomed  to  do ;  and  that  G.  W.  B.  and  J.  W.  D.,  late  of  the  said 
county,  yeomen,  the  said  erection  and  building  so  as  aforesaid  built 
and  erected,  and  as  aforesaid  taking  in,  encroaching  upon,  stopping 
up  and  obstructing  a  certain  part  of  the  aforesaid  common  and  publie 
highway,  on,  &c.,  and  from  that  time  until  the  day  of  taking  this 
inquisition,  with  force  and  arms,  at  the  borough  of  Bedford  in  the 
county  aforesaid  and  within  the  jurisdiction  of  this  court,  unlawfully 
and  injuriously  did  keep,  maintain  and  continue  and  still  doth  keep, 
maintain  and  continue,  whereby  the  said  common  and  public  high- 
way during  the  time  aforesaid,  hath  been  and  yet  is  obstructed  and 
stopped  up,  so  that  the  good  citizens  of  this  commonwealth  during  all 
that  time,  have  been  and  yet  are  obstructed  and  hindered  in  going 
and  returning,  passing  and  repassing,  riding  and  labouring  on  foot 
and  on  horseback  with  their  cattle  and  carriages  at  their  free  will  and 
pleasure  in  and  along  the  said  common  and  public  highway,  as  they 
had  been  used  and  accustomed  to  do;  to  the  great  damage  and  com- 
mon nuisance  of  all  the  good  citizens  of  this  commonwealth  in  and 
along  the  said  public  and  common  highway  going,  returning,  pass- 
ing, repassing,  riding  and  labouring  on  foot  and  on  horseback,  and 
with  cattle  and  carriages,  &c  {Conclude  as  in  prior  counts). 


{p)  Com.  V.  Bowman,  3  Barr  203. 
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For  erecting  a  tcooden  building  on  public  square  of  a  village  in  Ver- 
numL{q) 

That  A.  B.  on^  &c.,  with  force  and  arms  at,  &.C.,  did  unlawfully 
and  injuriously,  in  and  upon  a  certain  public  square,  and  in  the  com- 
mon highway  there,  called  the  public  square,  situate  in  the  village  of 
St.  A.,  in  the  County  of  F.,  lying  east  of  and  adjoining  the  stage  road 
leading  through  the  village  of  St.  A.,  put,  place  and  set  up,  and 
caused  to  be  put,  placed  and  set  up,  one  large  wooden  building  forty 
feet  and  upwards  in  length,  and  thirty  feet  and  upwards  in  breadth ; 
and  the  said  building  so  as  aforesaid  put,  placed  and  set  up  in  and 
upon  the  aforesaid  public  square  and  common  highway,  he  the  ^id 
C.  W.,  upon  and  from  the  said  twenty-eighth  day  of  May,  A.  D.  one 
thousand  eight  hundred  and  twenty-eight,  till  the  present  time,  with 
force  and  arms,  unlawfully  and  injuriously  hath  upheld,  maintained 
and  continued,  and  still  doth  uphold,  maintain  and  continue,  whereby 
the  said  public  square  and  common  highway,  on,  &c.,  and  during  all 
that  time,  was  and  has  been  greatly  obstructed,  narrowed  and  strait- 
ened, so  that  the  citizens  of  this  state,  in  and  upon  and  through  said 
public  square  and  common  highway,  all  that  time  could  not,  nor  can 
now  go,  return,  pass  and  repass  as  they  ought  and  were  accustomed 
to  do ;  to  the  great  damage  and  nuisance  of  all  the  citizens  of  this 
state  going  and  returning,  passing  and  repassing  in  and  upon  and 
through  the  said  public  square  and  common  highway,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

For  throioing  dirt  upon  a  public  lot.{r) 

That  A.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  and  froni  that  day  until 
the  taking  of  this  inquisition,  at,  &c.,  with  force  iEind  arms,  <&c.,  un- 
lawfully and  obstinately  did  place,  put  and  keep,  and  caused  to  be 
placed,  put  and  kept  on  a  certain  lot  or  piece  of  ground  situate,  lying 
and  being  at  the  corners  of  Spruce,  Front  and  Dock  streets,  in  the 
said  city,  and  near  and  adjoining  to  the  public  streets  and  highways, 
to  wit.  Spruce,  Front  and  Dock  streets  in  the  said  city,  and  also  near 
the  dwelling  houses  of  divers  citizens  of  this  commonwealth,  certain 
large  quantities,  to  wit,  one  hundred  cartloads  of  the  filth,  dung, 
manure,  dirt,  excrement  and  scrapings  from  the  surface  of  the 
wharves,  gutters  and  streets  in  the  said  city,  whereupon  divers  fetid, 
noisome,  hurtful,  pernicious  and  unwholesome  smells,  on  the  days 
and  times  aforesaid,  did  and  still  do  arise  and  proceed,  whereby  the 
air  there  was  and  still  is  corrupted,  infetid  and  infected,  and  the 
healths  of  the  liege  citizens  of  this  commonwealth  there  inhabiting, 
residing  and  passing,  have  been  and  still  are  endangered  and  im- 
paired, to  the  great  damage  and  common  nuisance  of  all  citizens  of 
this  comomnweaith  there  inhabiting,  residing  and  passing,  to  the  evil 
example,  &c.,  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

iq)  State  o.  WilkinBon,  3  Verm.  480. 

(r)  This  indictment  was  framed  in  1810,  by  P.  A.  Browne,  Esq.,  then  proeecuting  at- 
torney in  Philadelphia. 

35* 
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For  sioppivg  an  ancient  water-coarse^  whereby  the  water  oDerfiawed  the 
adjoining  highway  and  damaged  the  same.(s) 

That  P.  Q.,  late  of,  SzCy  on,  &c.,  with  force  and  arms  at,  &c,  a 
certain  ancient  water-course  adjoining  to  a  common  public  highway, 
within  the  same  parish,  leading  from  the  said  town  of  B.  in  the 
county  aforesaid,  towards  and  into  the  cjty  of  G.,  in  the  County  of 
G.  aforesaid,  with  gravel  and  other  materials,  unlawfully  and  inju- 
riously did  obstruct  and  stop  up,  and  the  said  water-course  so  as  afore- 
said obstructed  and  stopped  up  from,  &c.,  aforesaid,  until  the  day  of 
the  taking  of  this  inquisition,  at,  &.C.,  aforesaid,  unlawfully  and  in- 
juriously did  continue,  by  reason  whereof  the  rain  and  waters  that 
were  wont  and  ought  to  flow  and  pass  through  the  said  water-course, 
on  the  same  day  and  year  aforesaid,  and  on  divers  other  days  and 
times  afterwards,  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  did  overflow  and  remain  in  the  said  common  highway 
there,  and  thereby  the  same  was  and  yet  is  greatly  hurt,  damaged, 
impaired  and  spoiled,  so  that  the  good  people  of  the  said  state,  through 
the  same  way,  with  their  horses,  coaches,  carts  and  carriages,  then 
and  on  the  said  other  days  and  times  could  not,  nor  yet  can  go,  re- 
turn, pass,  repass,  ride  and  labour  as  they  ought  and  were  wont  to 
do ;  to  the  great  damage  and  common  nuisance  of  all  the  good  people 
of  the  said  state  through  the  same  highway  going,  returning,  passing, 
repassing,  riding  and  labouring,  and  against,  &c.  {Conclude  €^  in 
book  1,  chap.  3). 

For  diverting  a  water-course  running  into  a  public  pond  or  reserv(nr.{t) 

That  from  time  whereof,  &c.,  there  has  been  and  still  is  a  common 
water-course,  near  a  certain  place  called  F.,  within  the  parish  of  B., 
in  the  said  County  of  L.,  which  continually  during  all  the  said  time, 
at  all  times  of  the  year,  hath  run  and  been  used,  and  accustomed  and 
of  right  ought,  without  any  obstruction  or  impediment,  to  run  out  of 
a  certain  place  called  the  Great  Wash,  situate  and  being  in  the  parish 
of  S.,  in  the  county  aforesaid,  into  and  along  the  common  highway 
there,  leading  from  to  and  into  a  certain  pond  and  reser- 

voir in  the  said  common  highway  there,  and  from  the  said  pond  and 
reservoir  into  the  lands  of  H.  D.,  at  which  said  water-course,  pond 
and  reservoir,  the  inhabitants  of  the  said  parish  of  B.,  and  all  other 
the  citizens  of  the  said  state,  in  and  through  the  said  common  high- 
way passing  and  repassing,  all  the  said  time  have  used,  and  of  right 
been  accustomed  to  water  their  horses  and  other  cattle  at  their  free 
will  and  pleasure.  And  the  jurors,  &c.,  present  that  P.  Q.,  late  of, 
&c.,  on,  &c.,  at,  &c>,  aforesaid,  in  and  across  the  said  water-course, 
in  the  said  highway  there,  a  certain  mound,  bank  or  dam  did  then 
and  there  make,  erect  and  build,  and  the  same  did  raise  so  high,  that 
the  said  water  in  its  said  ancient  course  was  obstructed,  and  into  the 
said  pond  and  reservoir  did  not  run  as  it  was  used  and  accustomed 
and  ought  to  do^  so  that  the  inhabitants  of  the  said  parish  and  all 

(•)  DickinK)D*B  Q.  S.  6th  ed.  419.    See  for  another  form  for  same^  p.  416. 
(0  DickmtQu'B  Q.  S.  eUi  ecL  42Q. 
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Other  the  citizens  of  the  said  state  in  and  through  the  said  common 
highway  passing  and  repassing,  were  and  still  are  deprived  of  the 
use  of  the  said  pond  and  reservoir  of  water  for  their  cattle,  and  hin- 
dered from  enjoying  the  same  as  they  ought  and  were  wont  to  do ; 
to  the  great  damage  and  common  nuisance,  not  only  of  all  the  inhabi- 
tants of  the  said  parish  of  B.,  but  of  all  other  the  citizens  of  the  said 
state,  in  and  through  the  said  common  highway  passing  and  going, 
and  against,  &c.     {Conclude  (ts  in  book  1,  chap,  3). 

For  obstructing  a  water-coitrse,  called  ^^  Peg's  Run.^{u) 

That  S.  G.,  late  of,  &c.,  yeoman,  on,  &c.,at,  &c.,  unlawfully  and  in- 
juriously did  put  and  place  divers  quantities  of  earth,  gravel  and  other 
materials  on  a  piece  of  land  adjoining  the  public  highway,  and  near 
a  certain  ancient  water-course  called  Peg^s  Run,  there  being,  and  the 
same  from  the  year  and  day  aforesaid,  to  the  day  of  taking  this  in- 
quisition, did  and  yet  doth  injuriously  and  unlawfully  continue,  by 
reason  whereof  the  rain  and  waters  which  were  wont  and  ought  to 
flow  and  pass  to  and  through  the  same  water-course,  on  the  said  first 
mentioned  day  and  year,  and  at  divers  other  days  and  times  after- 
wards between  that  day  and  the  taking  of  this  inquisition,  did  over- 
flow and  remain  on  the  said  piece  of  ground,  and  then  and  there  and 
at  the  said  days  and  times  did  become  stagnant,  putrid  and  noxious, 
from  whence  unwholesome  damps,  fogs  and  smells  did  arise,  whereby 
the  air  was  greatly  corrupted  and  infected,  to  the  great  damage  and 
common  nuisance  of  the  liege  subjects  of  this  commonwealth  dwell- 
ing thereabouts,  and  all  others  passing  and  repassing  on  the  said 
highway  and  near  the  said  stagnant  waters,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Second  count 

That  the  said  S.  on,  &c.,  at,  &c.,  unlawfully  and  injuriously,  a  cer- 
tain ancient  water-course  called  Peg's  Run  with  earth,  gravel  and 
other  materials  did  obstruct  and  stop  up,  by  reason  whereof  the  rains 
and  waters  that  used  to  flow  through  the  same  water-course  did 
overflow  the  adjacent  lands,  and  remain  and  become  putrid,  stagnant 
and  noxious,  and  did  send  forth  unwholesome  and  infectious  damps, 
fogs  and  smells,  whereby  the  air  was  greatly  corrupted  and  infected, 
to  the  great  damage,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Far  permitting  waters  of  a  mill  to  overfloiv.{v) 

That  A.  B.,  <<  being  possessed  of  a  certain  mill  and  mill-dam  with 
their  appurtenances,  situate  near  and  adjacent  to  a  certain  common 
highway  and  public  road,  and  the  dwelling  houses  of  divers  of  the 
good  citizens  of  this  commonwealth,"  did  on,  &c.,and  on  divers  days 
before  and  since,  unlawfully  and  injuriously  permit  the  water  of  the 
mill-pond  to  overflow  the  adjacent  lands,  as  well  of  others  as  bis 
own^  and  also  the  public  road  or  highway,  by  means  whereof  the 

(»)  Framed  by  Mr.  Bradford  in  1784.  'i 

(v)  This  count  waa  snatained  in  Virginia*  pn  demarrer«  in  Stephen  «.  Com.,  2  Leigh 
759. 
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land  so  overflowed  was  rendered  and  kept  marshy,  and  filled  and 
covered  with  noxious  weeds  and  putrid  vegetation,  whereby  the  air 
became  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance,  &c« 

For  obstructing  an  ancient  toater^'Coursey  whereby  a  public  highway  was 
overflowed  and  spGikd.{w) 

That  P.  A.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  dSLC,  a  certain  ancient 
water-course  called  the  Raystown  branch  of  Juniata,  and  a  certain 
other  ancient  water-course  called  Danning's  creek,  which  said  ancient 
water-course  called  the  Raystown  branch  of  Juniata,  running  from 
Londonderry  township  in  the  county  aforesaid,  and  which  said  an- 
cient water-course  called  Danning's  creek,  running  from  St.  Clair 
township  in  the  county  aforesaid,  and  uniting  in  and  running  through 
Bedford  township  in  the  county  aforesaid,  and  running  between  the 
said  townships  of  Londonderry  and  St.  Clair  and  the  township  of 
Hopewell  in  the  said  county,  across  and  through  which  the  common- 
wealth's highway,  or  a  road  leading  from  the  town  of  Bedford  in  the 
county  aforesaid,  towards  and  unto  the  crossings  of  Juniata  in  the 
county  aforesaid,  was  laid  out  in  due  form  of  law,  did  obstruct  and 
stop  up,  and  the  said  water-courses  so  as  aforesaid  obstructed  and 
stopped  up  from  the  said,  &c.,  until  the  day  of  the  taking  of  this  in- 
quisition, at  the  township  of  Bedford  in  the  county  aforesaid,  unlaw- 
fully and  injuriously  hath  continued  and  still  doth  continue,  by  rea- 
son whereof,  the  rain  and  waters  that  were  wont  and  ought  to  flow 
and  pass  through  the  said  water-courses,  on  the  same  day  and  year 
and  divers  other  days  and  times  afterwards  between  that  day  and 
the  day  of  the  taking  of  this  inquisition,  did  overflow  and  remain  in 
the  commonwealth's  highway  or  road  aforesaid,  in  the  township  of 
Bedford  aforesaid,  and  thereby  the  same  highway  or  road  was  and 
yet  is  greatly  hurt  and  spoiled,  so  that  the  liege  subjects  of  the  com- 
monwealth, through  the  same  highway  or  road,  with  their  horses, 
coaches,  carts  and  carriages,  then  and  at  other  days  and  times,  could 
not  nor  yet  can  go,  return,  pass,  ride  and  labour  as  they  ought  and 
were  wont  to  do,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  •Che  commonwealth  through  the  same  highway 
or  road  going,  returning,  passing,  riding  and  labouring,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

For  erecting  a  dam  on  a  navigable  river. {x) 
That  defendant  on^  &c.,  at,  &c.,  did  erect  and  build,  set  up,  repair 

(to)  R.  V,  Arnold,  3  Yeates  417.  This  indictment  was  sustained  by  Yeates  and  Smith, 
Juintices,  at  a  circuit  court  in  Bedford,  1602.  It  was  held  that  it  was  not  necessary  to 
state  bow  far  in  length  or  breadth  the  water  stood  on  the  road.   See  aitff,  p.  414. 

{x)  Com.  V.  Church,  1  Barr  105.  This  indictment  was  quashed  b?  the  Quarter  Ses- 
sions  of  Dauphin  County,  on  the  grround  that  the  proceeding  was  notm  accordance  with 
the  act  of  23d  March,  1803,  which  prescribed  the  only  method  by  which  such  a  nuisance 
oould  be  abated.  The  judgment  was  reversed  by  the  Supreme  Court,  which  held,  that  a 
dam  in  a  stream  which  was  a  highway,  was  prima  facie  indictable  as  a  nuisance,  not  in 
subordination  to  the  act  of  1803,  but  accoiding  to  the  course  of  the  common  law.  This  iu- 
4ictment,  however,  was  not  euunined  in  any  other  aspect 
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and  maintain,  a  certain  dam  of  the  length  of  one  hundred  feet,  of  the 
breadth  of  twelve  feet  and  of  the  height  of  six  feet,  in  the  river 
Swatara,  in  the  township  of  Lower  Swatara  in  the  county  aforesaid, 
and  in  that  part  of  said  river  declared  by  an  act  of  assembly  of  the 
Commonwealth  of  Pennsylvania,  a  public  stream  and  common  high- 
way, within  and  across  a  part  of  the  said  river  Swatara,  within  the 
township  of  Lower  Swatara  and  the  county  aforesaid,  by  means  of 
which  the  navigation  and  free  passage  of,  in,  through,  along  and 
upon  said  river  Swatara  is  greatly  obstructed;  and  the  said  dam  so  as 
aforesaid  erected,  built  and  set  up,  did  repair,  maintain  and  continue, 
from  the  said,  &c.,  until  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at  the  township  and  county  aforesaid,  and  the  same 
dam  does  still  keep  up,  maintain  and  continue,  to  the  great  damage 
and  common  nuisance,  obstruction  and  impediment  of  all  the  good 
citizens  of  this  commonweahh  passing  and  navigating  on  and  through 
the  said  public  stream  and  highway,  with  their  arks,  craft,  boats  and 
vessels,  about  their  necessary  business,  with  their  goods  and  chattels 
and  merchandise,  contrary,  &c.,  to  the  evil  example,  &c.,  andagainst, 
&C.    (Conclude  aa  in  book  1,  chap.  3). 

For  erecting  cbstructions  on  a  navigable  river.(tf) 

That  a  certain  part  of  the  river  situate  and  being  between 

and  and  also  wholly  situate  and  being  in  the  said  county 

of  is,  and  from  time  whereof  the  memory  of  man  is  not  to  the 

contrary,  hath  been  an  ancient  river,  and  an  ancient  and  common 
highway  for  all  the  citizens  of  said  commonwealth  with  their  ships^ 
lighters,  boats  and  other  vessels  to  navigate,  sail,  row,  pass  and 
repass,  and  labour  at  their  will  and  pleasure,  without  any  impediment 
or  obstruction  whatever.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  A.  B,,  late  of,  &c.,  at,  &c.,  fisherman, 
on,  &c.,  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  taking  of  this  inquisition,  at,  dLC,  in  the  said  county  of 
unlawfully,  wilfully  and  injuriously  did  erect,  place,  fix,  put 
and  set  in  the  said  river  and  ancient  and  common  highway  there,  a 
certain,  {here  describe  the  obstruction  according  to  the  fact)y  and 
that  the  said  A.  B.,  from  the  day  and  year  first  aforesaid,  hitherto,  at, 
&c.,  aforesaid,  the  said  unlawfully,  wilfully  and  injuriously  hath 

continued,  and  still  doth  continue,  so  erected,  placed,  fixed,  put  and 
^t  in  the  said  river  and  ancient  and  common  highway  aforesaid;  by 
means  whereof  the  navigation  and  free  passage  of,  in,  through,  along 
and  upon  the  said  river  and  ancient  and  common  highway 

there,  on  the  same  day  and  year  aforesaid,  and  from  thence  hitherto 
naih  been,  and  still  is  greatly  obstructed,  straitened  and  confined;  so 
that  the  citizens  of  said  commonwealth  navigating,  sailing,  rowing, 
passing,  repassing  and  labouring  with  their  ships,  lighters,  boats  and 
other  vessels  in,  through,  along  and  upon  the  said  river  and  ancient 
and  common  highway  there,  on  the  same  day  and  year  aforesaid, 
and  from  thence  hitherto,  could  not  nor  yet  can  navigate,  sail,  row> 

(y)  Taken  by  Mr.  Davis,  Free.  190,  from  d  Stark.  661. 
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pass,  repass  and  labour  with  their  ships,  lighters,  boats  and  other 
vessels,  upon  and  about  their  lawful  and  necessary  business,  affairs 
and  occasions,  in,  through,  along  and  upon  the  said  river  and  ancient 
and  common  highway  there,  in  so  free  and  uninterrupted  a  naanner 
as  of  right  they  ought,  and  before  have  been  used  and  accustomed  to 
do;  to  the  great  damage  and  common  nuisance  of  all  the  citizens  of 
said  commonwealth  navigating,  sailing,  rowing,  passing,  repassing 
and  labouring  with  their  ships,  boats,  lighters  and  other  vessels  in, 
through,  along  and  upon  the  said  river  and  the  ancient  and 

common  highway  there;  to  the  great  obstruction  of  the  trade  and 
navigation  of  and  upon  the  said  river,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

For  obstructing  a  river  which  is  a  public  highway^  by  erecting  afsh  trap 
or  snare  in  it  called  "  piUts.^^{z) 

That  the  river  Severn,  that  is  to  say,  that  a  certain  part  of 
the  said  river  lying  and  being  in  the  County  of  Gloucester,  is, 
and  from  the  time  whereof  the  memory  of  man  is  not  to  the 
contrary  hath  been  an  ancient  river,  and  the  ancient  and  com- 
mon highway  for  all  the  good  people  of  the  said  state,  with  their 
ships,  barges,  lighters,  boats,  wherries  and  other  vessels  to  navigate, 
sail,  row,  pass,  repass  and  labour,  at  their  will  and  pleasure,  without 
any  impediment  or  obstruction  whatsoever.  And  the  jurors  afore- 
said upon  their  oath  aforesaid,  do  further  present,  that  J.  S.,  late  of 
the  parish  of  B.  in  the  county  aforesaid,  fisherman,  on,  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  taking 
of  this  inquisition,  with  force  and  arms,  at  the  parish  aforesaid  in  the 
county  aforesaid,  unlawfully,  wilfully  and  injuriously  did  (erect,  fix, 
put,  place  and  set  up  in  the  said  river  and  ancient  and  common 
highway  there  near  a  certain  place  called  Gay's  Spard,  a  certain 
snare,  trap,  machine  and  engine  commonly  called  putts,  for  the  taking 
and  catching  of  fish,  and  composed  of  wood,  wooden  stakes  and 
twigs ;  and  that  he  the  said  J.  S.,  on,  &c.,  in  the  year  last  aforesaid 
and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  at  the  parish  aforesaid  in  the  county 
aforesaid,  in  the  said  river  and  ancient  and  common  highway  there, 
the  said  snare,  trap,  machine  and  engine  called  putts,  unlawfully. 


{%)  This  form  is  taken  from  Arch.  C.  P.  5th  Am.  ed.  757.  The  indictment  is  at  oom- 
mon  lanr,  and  the  punishment  is  fine  or  imprisonment,  or  both.  Mr.  Archbold  remarks, 
that  to  divert  a  part  of  a  pablic  river,  whereby  the  current  of  it  is  weakened  and  rendered 
incapable  of  carrying  vessels  of  the  same  burthen  as  it  could  before,  is  a  common  nuisance; 
1  Hawk.  c.  75,  s.  11 ;  but  if  a  ship  or  other  vessel  sink  by  accident  in  a  river,  althougffa 
it  obstructs  the  navigation,  yet  the  owner  is  not  indictable  as  for  a  nuisance,  for  not  re- 
moving it;  R.  o.  Watts,  9  Esp.  675;  see  R.  «.  Russel  and  others,  9  D.  &  R.  566;  6  R  & 
C.566;  R.  «.  Ward,  4  A.  Ad  £.384;  6N.  &M.38;  R.o.Tindaii,  1  N.&P.719;  6  A 
&  £.  143;  R.  e.  Morris,  1  R  &,  Ad.  441 ;  R.  r.  Randall,  C.  &  M.  496. 

The  procedure  by  indictment  at  common  law,  is  still  in  force  in  Pennsylvania,  not. 
withsUnding  the  cumulative  remedies  given  by  statute.  In  Massachusetts  the  provincial 
statute  of  8  Anne,  c.  3,  for  preventing  obstructions  in  rivers,  remains  in  full  vigour ;  Com. 
V*  Rusftrles,  10  Mass.  391 ;  though  a  transient  and  temporary  sein  or  net  is  not  within 
the  aot;  i^.    But  no  indictment  lies  for  obstructing  a  stream  not  navigable. 
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wilfully  and  injuriously  did  continue,  and  stitl  doth  continue,  so 
erected,  fixed,  put,  placed  and  set  in  the  said  river  and  ancient  and 
common  highway  as  aforesaid);  by  means  whereof  the  navigation 
and  free  passage  of,  in,  through,  along  and  upon  the  said  river  Severn 
and  the  ancient  and  common  highway,  on  the  day  and  year  afore- 
said and  on  the  said  other  days  and  times,  hath  been,  and  still  is 
greatly  straitened,  obstructed  and  confined,  to  wit,  at  the  parish  afore- 
said in  the  county  aforesaid,  so  that  the  good  people  of  the  said  state 
navigating,  sailing,  rowing,  passing,  repassing  and  labouring  with 
their  ships,  barges,  lighters,  boats,  wherries  and  other  vessels  in, 
through,  along  and  upon  the  said  river  and  ancient  and  common  high- 
way there,  on  the  same  day  and  year  aforesaid,  and  on  the  said 
other  days  and  times,  could  not  nor  yet  can  go,  navigate,  sail,  row, 
pass,  repass  and  labour  with  their  ships,  barges,  lighters,  boats,  wher- 
ries and  other  vessels,  upon  and  about  their  lawful  and  necessary 
affairs  and  occasions,  in,  through,  along  and  upon  the  said  river  and 
ancient  and  common  highway  there,  in  so  free  and  uninterriipted  a 
manner  as  of  right  they  ought,  and  before  have  been  used  and  accus- 
tomed to  do;  to  the  great  damage  and  common  nuisance  of  all  the 
good  people  of  the  said  state  navigating,  sailing,  rowing,  passing,  re- 
passing and  labouring  with  their  ships,  barges,  lighters,  boats,  wher- 
ries and  other  vessels  in,  through,  along  and  upon  the  said  river 
Severn  and  ancient  and  common  highway  there,  to  the  great  obstruc- 
tion to  the  trade  and  navigation  of  and  upon  the  said  river,  to  the  evil 
example,  &c,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

For  damming  creek.{a) 

That,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully,  injuriously  and  know- 
ingly erect,  or  cause  to  be  erected,  a  certain  dam  across  the  Ononda- 
gua  creek,  a  common  and  ancient  water-course,  at  the  town  of  Salina, 
&c.,  by  means  of  which  the  water  flowing  in  the  creek  was  stopped, 
danuned  up,  &c.,  and  flowed  back  in  and  up  the  surface  of  large 
tracts  of  adjoining  land,  by  means  whereof  the  mud,  wood,  leaves, 
brush,  and  the  animal  and  vegetable  substances  and  other  filth  col- 
lected and  brought  down  the  channel  of  said  water-course  by  the  na- 
tural flowing  of  the  waters,  then  became  and  were,  during  all  the 
time  aforesaid,  collected  and  accumulated  in  large  quanties  in  the 
channel  of  the  said  water-course,  and  on  the  lands  overflowed  as 
aforesaid;  and  the  said  mud,  wood,  &c.,  so  there  collected,  &c.,  be- 
came and  were  and  still  are  very  offensive,  and  the  waters  became 
and  are  corrupted;  and  by  means  whereof  divers  nauseous,  unwhole- 
some and  deleterious  smells  and  stenches  did  arise,  &c.,  so  that  the 
air  was  and  still  is  corrupted  and  infected,  to  the  great  damage  and 

(a)  People  v.  Townsend,  3  HilPs  R.  479.  Tbis  count  seems  to  have  been  sustained  bj 
the  Supreme  Court,  who  held,  Bronson  J.  dissenting,  that  the  allegation  that  by  reason  of 
the  dam,  the  animal  and  vegetable  substances  broufthi  down  the  stream  were  collected  and 
mceamuiaUd  in  large  qaantUies^  and  become  offeneive,  and  corrupted  the  water,  &c.,  was 
sustained  by  proof  showing  the  injury  to  have  resulted  from  the  aUemate  rite  and  fall  of 
the  waier  in  the  pond,  or  from  the  action  of  the  tun  upon  the  ve^etahleo  growing  on  the 
margin,  &,c ;  and  this,  notwithstanding  the  stream  on  which  the  dam  stood,  was  not  a 
pubUc  highway. 
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common  nuisance  of  the  good  and  worthy  citizens  of  this  state  there 
passing  and  repassing,  dwelling  and  inhabiting,  &€.,  and  against,  Sue 
{Conclude  as  in  book  1,  chap.  3). 

Obstruction  offish  in  the  river  Susquehannay  under  the  act  of  0(&  March, 
1771.(A) 

That  on,  &c.,  at,  &c.,  A.,  &c.,  did  erect,  build,  set  up,  repair  and  main- 
tain, and  did  assist  and  abet  in  erecting,  building,  setting  up,  repair- 
ing and  maintaining  a  certain  mound,  made  of  logs  and  stones,  of  the 
height  of  seven  feet  and  length  of  eighteen  yards,  commonly  called  a 
fishing  battery  or  wharf,  in  the  river  Susquehanna,  in  that  part 
thereof  declared  to  be  a  public  highway,  to  wit,  between  Burkhold- 
er's  island  and  the  eastern  shore  of  the  said  river,  in  the  said  township 
and  county,  for  the  taking  of  fish  in  the  said  river ;  and  the  said 
mound,  made  and  erected  as  aforesaid,  from  the  said,  &c.,  until  the 
day  of  taking  this  inquisition,  with  like  force  and  arms,  at  the  town- 
ship aforesaid,  have  kept  up  and  still  do  keep  up,  to  the  great  ob- 
struction and  hinderance  of  the  fish,  fry  and  spawn  in  passing  up 
and  down  said  river,  and  to  the  common  nuisance  of  all  the  liege 
citizens  of  this  commonwealth,  contrary,  &c.  {Conclude  as  in  book  I, 
chap.  3). 

For  obstructing  a  harbour  by  erecting  in  it  piles,  ^c.{c) 

That  before  the  committing,  &c.,  to  wit,  from  time  whereof,  &c., 
hitherto,  there  has  been  and  was  and  still  is  a  certain  ancient  port 
and  harbour,  commonly  called  the  harbour  of  Scarborough  in  the 
County  of  York,  to  wit,  at  Scarborough  within  the  said  county,  used 
by  the  liege,  &c.,  for  the  purposes  of  safe  and  commodious  naviga- 
tion, for  the  importation  and  exportation  of  goods,  and  for  the  receiv- 
ing and  sheltering,  in  times  of  tempests  and  other  times  of  danger 
and  distress  of  weather,  ships  and  vessels  navigating  to  and  along  the 
northern  coasts  of  that  part  of  the  united  kingdom  called  England, 
and  to  and  from  the  eastern  seas  and  other  places ;  that  the  defend- 
ants, well  knowing,  dux,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  to  wit, 
on  each  and  every  day  between,  &c.,  with  force,  &c,y  within  the 
said  County  of  Y.,  to  wit,  at,  &c.,  unlawfully,  wilfully  and  injuriously 
did  erect,  place,  fix,  put,  sink  and  set  in  the  said  port  and  harbour,  and 
in  the  sea  near  to  the  shore  with  the  said  port  and  harbour,  divers 
stages,  erections  and  buildings  projecting  into  the  said  port  and  har- 
bour, composed  of  piles,  posts,  planks  and  timbers,  and  also  divers 
large  quantities  of  earth,  stones,  sand  and  rubbish,  to  wit,  one  hun- 
dred thousand  cartloads  of,  &c.;  and  unlawfully  and  injuriously  kept 
and  continued  and  caused  and  procured  to  be  kept  and  continued,  the 

(b)  Werfel  v.  Com.,  5  fiinn.  65.  The  indictment  wag  held  to  set  forth  properly  the 
offence  created  by  the  fourth  section  of  the  act  of  9th  March,  177i. 

(e)  R.  e.  Tindall,  6  A.  &  E.  143.  A  special  Terdict  was  rendered  on  which  a  Terdiet 
of  not  guilty  was  entered.  There  seems  to  have  been  no  doubt,  however,  that  the  iacts 
set  forth  in  the  indictment,  formed  a  criminal  offence. 
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said  "Stages,  &6.y96  projecting  into  the  said  port  and  harbour  as  afore- 
said, aud  the  said  piles,  &c.,  so  ere(:ted,  &c.,  in  the  said  port  and  har- 
boar  and  in  the  sea  near  to  the  shore  in  the  said  port  and  harbour, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto  within  the 
connty  aforesaid,  to  wit,  at,  <&c ;  and  thereby,  during  the  time  afore- 
said, greatly  obstructed,  choked  up,  narrowed  and  otherwise  injured 
the  said  port  and  harbour  and  rendered  the  same  insecure  and  incom- 
modious, whereby  the  said  port  and  harbour  then  and  there  became 
and  was  aud  from  thence  hath  been  and  still  is  greatly  obstructed  and 
choked  up,  narrowed  and  tendered  insecire  and  indommodious,  so 
that  the  good  people  of  said  state  cotild  noc^  nor  yet  can  use  the  said 
port  and  harboAr  for  the  exportation  and  iifiiportation  of  goods  and 
merchandises  there  and  for  the  receiving  and  sheltering  of  ships  and 
vessels  in  times  of  tempests  and  other  times  of  danger  and  distress  of 
weather,  and  for  other  parposes  of  safe  and  Commodious  navigation^ 
and  could  not  and  cannot  use  the  said  port  and  harbour  without  im- 
minent hazard  and  danger  of  destruction  of  their  ships,  lighters,  boats 
and  other  vessels,  and  danger  and  peril  of  the  lives  of  those  navigat- 
ing the  same,  and  loss  and  damage  of  the  goods  and  merchandises 
laden  on  board  thereof,  to  the  great  damage  and  common  nuisance^ 
&c.,  and  other  persons  usin^  the  said  port  and  harbour  as  aforesaid^ 
against^  &c.    {Cdhclude  ai  in  bodk  1^  chap.  3). 

For  negligently  permitting  fences  to  remain  during  the  ct^  i^ason  less 
than  Jive  feet  high,  undf^  the  J^/erVi  Carolina  sUAute.{il^ 

That  N.  B.,  late  of,  &c.,  on,  Ac.^  and  continually  before  ^nd  after 
that  time,  during  the  crdp  season  of  the  year,  then  and  there  being 
the  occupier  and  cultivator  of  a  &rm  as  owner  of  the  same,  and  being 
bound  during  the  said  crop  season  to  keep  up  his  fences  aroAnd  his 
cultivated  fields  five  feet  high,  unlawfully,  xtrilfally  and  negligently 
did  permit  his  said  fehc^s  around  his  said  fields  to  be  and  remain 
during  crop  season  of  the  year  aforesaid,  less  than  five  feet  high, 
there  being  no  navigable  stream  nor  deep  Itrater-conrse  abound  the 
same,  to  the  Common  nuisance,  &c.,  contrary,  &c.,  and  against>  &c. 
{Conclude  A^  in  book  1,  thap.  ^). 


General  farm  for  niusances  in  tattying  an  Uiiixiholeiortie  i^cciifdtb^ 
near  to  habiUUions  or  public  todyi^e) 

That  A.  B.,  late  of,  &jc.^  yeomaik,  on,  &0.,  artd  on  divers  days  in<Ji 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisition^ 

id)  SUte  9.  Bell,  3  IredeO  506. 

(e)  The  features  peculiar  to  these,  as  well  as  t6  aH  diJier  kind  of  nuisanoes,  hav^  been 
already  specified,  ante  p.  403.  It  remains  to  notl6e  the  |eiteral  oharacter  of  the  offences 
themselves.  An^  trade,  Jiowerer  innocent  in  itself,  and  osef&l  in  its  objecU,  will  be  a 
noisanoe  if  carried  on  in  an  improper  place  to  the  injury  of  the  health  or  quiet  of  a 
nei^hbonrbood ;  Lansing  v.  Smith,  8  Cow.  146.  And  if,  as  in  the  case  of  stench  pro- 
da^  in  a  manufacture,  the  effect  be  not  to  render  the  adjacent  places  of  residence  abso- 
lutely unwholesome,  but  to  make  the  comfortable  enjoyment  of  Ufe  and  property  impossi- 
ble to  a  number  of  persons,  the  same  liability  will  be  incurred;  R.  e.  White  and  Ward,  1 
Burr.  R.  333 ;  R.  «.  Davey,  5  Esp.  817 ;  R.  v.  Neil,  3  a  d&  P.  485(  Feople  v.  Cunninsf. 
36 
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with  force  and  arms,  at,  &c.,  in  the  near  neighbourhood  of  divers 
public  streets  in  the  said  county,  where  divers  good  citizens  of  the 

ham,  1  Denio  524 ;  Cora.  v.  Vansyckle,  7  Pa.  L.  J.  83.  It  admitii  of  aoroe  question,  whether 
where  health  is  not  affected,  the  public  |rood  resultinff  from  an  establishment  in  some  re- 
spects offensive  may  be  taken  into  consideration  by  d\e  jnry  in  determining  whether,  on 
the  whole,  it  ought  to  be  suppressed  as  a  nuisance  to  the  public.  See  1  Ross,  on  Crimes 
297.  In  a  late  case  of  roach  consideration.  Rex  «.  Ward,  4  A.  dc  E.  384;  it  was  held,  to 
be  no  answer  to  an  indictment  for  a  nuisance  in  a  harbour,  b^  erecting  an  embankment, 
that  although  the  work  was  in  some  degree  a  hinderance  to  navigation,  it  was  advantageous 
in  a  greater  degree  to  other  uses  of  the  port;  R.  e.  Tindall,  6  A.  At  E.  143;  R.  e.  Morru, 
1  B.  dc  Ad.  441.  In  an  early  case  in  Pennsylvania,  the  defendant  being  chaiged  with  a 
nuisance  in  the  erection  of  a  wharf,  offered  witnesses  to  prove  that  the  wharf  had  been 
beneficial  to  the  public,  and  therefore  not  to  be  regarded  as  a  nuisance ;  but  M*Kean  C.  J. 
said,  **thi8  would  only  amount  to  matter  of  opinion,  whereas  it  is  on  facts  the  court  must 
proceed ;  and  the  necessary  facts  are  already  in  proof.  Besides  it  would  be  no  jostifica. 
tion.  The  evidence  is  inadmissible;**  Caldweirs  case,  1  DalL  150.  See  also  Com.  o.  Van- 
syckle,  7  Pa.  L.  J.  82 ;  |iotl,  p.  425.  Length  of  time  will  not  justify  a  public  nuisance  under 
any  circumstances,  even  if  twenty  years*  acquiescence  concludes  private  rights  at  the  be- 
ginning  of  that  period,  so  as  to  oust  all  remedy  by  action ;  People  v.  Cunningham,  1  Denio 
624 ;  Elkins  v.  State,  2  Humph.  543 ;  Mills  v.  Hall  and  Richards,  9  Wend.  315 ;  Com.  v.  AI- 
burger,  1  Whart  469 ;  Bliss  v.  Hall,  4  Bing.  N.  C.  185 ;  Com.  e.  Tucker,  2  Pick.  44 ;  Elliot, 
son  V.  Feetliam,  2  Bing.  N.  C.  134;  1  Hawk.  b.  1,  c  32,  s.  8;  Rex  v.  Cross,  3  Campb.  227; 
Weld  «.  Hornby,  7  East  199;  Leeds  e.  Shakerlcy,  Cr.  El.  751.  It  is  true  that  in  R.  d. 
Neville,  Peake*sC.  N.  P.  91,  Ld.  Kenyon  said,  that  in  neighbourhoods  where  offensive 
trades  have  been  borne  with  for  many  j^ears,  they  are  not  indictable  nuisances  unless 
materially  increased  by  a  new  manufacture;  and  see  R.  v.  Watts,  M.  &  M.  281.  The 
practical  result  oflen  is  that  length  of  time,  accompanied  by  particular  circumstances  of 
public  convenience  of  one  kind,  opposed  to  the  public  inconvenience  of  another,  will  some- 
times go  a  great  way  in  making  both  judges  and  jurors  very  unwilling  to  convict.  One 
case  is  instanced  in  R.  v.  Smith,  4  E^p.  Ill,  and  another  is  continually  occurring  respect- 
ing the  subject  of  this  precedent ;  vi2.  the  deposit  of  dung,  fish,  sea-weed  and  other  des- 
criptions of  manure  for  short  periods  near  the  places  where  they  are  collected,  in  order  to 
be  taken  to  neighbouring  fields  for  the  improvement  and  promotion  of  agricuKure.  Large 
quantities  of  manure  are  frequently  collected  in  large  cities,  and  laid  in  heaps  on  the  banks 
of  canals  and  navigable  rivers,  for  conveyance  by  barges  and  boats.  In  these  and  such 
like  instances,  the  general  benefit  appears  to  counterbalance  the  local  inconvenience,  es- 
pecially if  the  offensive  matter  remain  no  longer  on  each  occasion  than  the  necessity  of 
the  case  requires.  But  see  R.  o.  Gore  (the  Pudelock  case),  8  D.  P.  C.  102 ;  and  R.  e.  Pol- 
lock and  others,  Q.  B.  Trin.  1838,  Gas  Works  in  Westminster  lefcrred  to  by  Mr.  SUrkie; 
also  R.  V,  Ward,  4  A.  dc  E.  384 ;  6  N.  &  M.  38.  It  seems,  however,  that  the  maxim  tic 
utere  tuo  tU  uliemim  non  laedas,  applies  as  soon  as  the  growth  of  human  habitations  near 
an  ofiensive  manufiicture  makes  it  injurious  to  them ;  see  Cooper  e.  Barba,  3  Taunt  110 
(cited  1  B.  &  Ad.  b80) ;  Bliss  o.  Hall,  5  Scott  500 ;  4  Bing.  N.  C.  183,  S.  C. ;  EUiotson  «. 
Feetbam,^  ib.  134;  2  Scott  174;  see  Flight  e.  Thomas,  10  A.  ic  £.  590;  Wh.  C.  L.  506. 

The  open  carrying  on  of  scandalous  or  immoral  trades,  or  keeping  indecent  brothels, 
gaminghouses  and  disorderly  places  of  resort  of  any  kind,  is  an  indictable  nuisance;  and 
in  the  case  of  brothels  and  gaming  houses,  subjects  the  parties  offending,  in  England,  to  Uie 
punishment  of  hard  labour ;  7  and  8  Geo.  IV.  c  29,  s.  4.  And  tliese  are  offences  for  which 
a  married  woman  may  be  indicted,  either  separately  or  jointly  with  her  husband ;  the 
charge  being  the  criminal  management  of  the  house,  which  the  law  presumes  to  be  prin- 
cipally in  the  woman's  department;  4  Bla.  C.  29 ;  R.  v,  Williams,  1  Salk.  383.  If  a  per- 
son, being  only  a  kidger  and  having  only  a  single  room,  makes  use  of  it  for  the  purpose  of 
open  and  flagrant  immorality,  so  as  to  annoy  the  neighbours,  the  occupier  ma^  be  indicted 
for  keeping  a  bawdy  house,  as  if  the  whole  house  were  so  tenanted ;  R.  v.  Pierson,  2  Ld. 
Raym.  1197.  But  an  indictment  cannot  be  sustained  in  England  a^inst  a  woman  for 
being  a  common  bawd,  and  inducing  parties  to  meet  and  commit  fornication ;  for  the  bare 
solicitation  of  chastity  is  there  not  an  offence  at  common  law,  but  punishable  in  the  eccle- 
siastical courts;  Hawk.  b.  1,  c.  74.  In  this  country,  however,  from  the  absence  of  eccle- 
'siastical  courts,  the  law  is  otherwise,  as  not  only  is  the  solicitation  of  chastity  an  inde- 
pendent offence.  State  v.  Avery,  7  Conn.  267,  but  all  open  immorality,  whether  consisting 
m  public  drunkenness  or  public  lasciviousness,  is  indictable  as  a  nuisance,  as  will  be  no> 
ticed  at  the  foot  of  next  page. 

At  common  law,  as  will  be  seen,  it  is  an  indictable  offence  to  keep  a  house  of  iO-faine 
for  lucre ;  Jennings  v.  Com.,  17  Pick.  80 ;  or  to  let  a  house,  knowing  it  so  to  be  used  for  the 
purposes  of  prostitution  ;  Com.  v.  Harrington,  3  Pick.  26 ;  tliough  in  New  York  the  last 
point  was  ruled  diffcicntly,  and  it  was  laid  down  tliat  to  rent  a  house  to  a  woman  of  ill- 
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said  commonwealth  are  constantly  passing  and  repassing,  and  of 
diners  dwelling  houses  in  the  said  county,  inhabited  and  occupied  by 
divers  other  good  citizens  aforesaid,  (here  state  the  nuisance)^  to  the 

&nie,  with  the  intent  that  it  should  be  kept  for  parposes  of  public  prostitution,  is  not  an 
ofTcnoe  punishable  by  indictment,  though  it  be  so  kept  afterwords ;  Brock  way  o.  People,  3 
Hill  553.  Perhaps,  however,  the  doctrine  held  in  the  latter  case  was  afterwards  somewhat 
qualified,  as  it  was  declared  that  when  it  appears  that  the  owner  of  lands  has  either  erected 
a  nuisance  or  continued  it,  or  in  any  way  sanctioned  its  erection  or  continuance,  he  is  in- 
dictable; People  o.  Townscnd,  3  Hill  479.  Owners  of  reversions  are  indictable  for  nuisance 
created  by  the  occupier^s  use  of  premises  calculated  to  create  nuisance,  if  there  be  privity  of 
contract  between  them ;  or  where  the  reversion  has  been  sold,  if  the  former  reversioner  wus 
liable ;  as  in  R.  v.  Pedley,  1  A.  d&  C.  &22 ;  3  N.  &  M.  6:27,  a  case  in  which  sinks  were 
lefl  ia  a  neglected  state ;  3  Ld.  Raym.  1089 ;  see  pO0<,  p.  429.  Ground  near  a  higfhway, 
within  two  miles  of  London,  was  kept  for  shootings  at  targrets  and  at  pigeons ;  in  consequence 
of  which  numbers  of  persons  assembled  outside  the  ground,  and  in  tlie  nelds  adjacent,  to  shoot 
at  those  birds  which  escaped,  causing  thereby  great  noise  and  disturbance,  and  doing  injury 
with  the  shots  fired.  The  owner  of  the  shooting  ground  was  indicted  for  causing  and 
occasioning  such  persons  to  assemble  near  and  about  his  piemises,  discharging  fire-arms 
and  making  a  great  noise  and  riot,  whereby  the  king^s  subjects  were  disturbed  and  put  in 
peril ;  and  it  was  held  that  he  was  so  indictable,  as  the  acts  of  such  persons  were  the  pro. 
bible  consequences  of  his  keeping  a  ground  for  shooting  pigeons  in  such  a  vicinage,  for 
which  he  is  answerable  as  if  it  was  his  actual  object;  K,  o.  Moore,  3  B.  &  Ad.  184. 
Drawing  together  by  whatever  means,  numbers  of  disorderly  persons^  as  by  rope  dancing 
and  gaming  houses,  &&,  cannot  but  be  inconvenient  to  the  neighbourhood,  and  is  indict- 
able ;  Hawk.  P.  C.  b.  1 ,  c  75,  s.  6,  7 ;  Betterton*s  case,  5  Mod.  1 42 ;  Skinner  6*^. 

The  making  great  noises  in  the  night  time,  R.  o.  Smith,  3  Stra.  704 ;  exposing  persons 
infected  with  contagious  or  loathsome  diseases  in  public,  R.  o.  Vantandillo,  4  M.  &.  S.  73; 
see  pottt  p.  4'28 ;  and  keeping  ferocious  animals  without  proper  control.  Burns*  J.,  iU.  NuU- 
anee  I.,  are  indictable  nuisances. 

In  indictments  in  Massachusetts,  it  is  said,  it  is  sufficient  to  charge  the  defendant  with 
keeping  **a  house  of  ili'faroe,"  "a  disorderly  house,**  or  **  a  common  gaming  house;"  Com. 
V.  Pray,  13  Pick.  359 ;  1  T.  R.  754.  An  indictment  charfing  the  defendants  with  "  keep, 
ing  a  disorderly  house,  and  unlawfully  procuring,  for  his  lucre  and  gain,  men  and  women 
of  evil  name  and  fame  to  frequent  it  at  unlawful  times,  permitting  them  there  to  be  and  re- 
main drinking,  tippling  and  misbehaving  themselves,  to  the  great  damage  and  common  nuis- 
anee  of  all  the  liege  citizens,**  &Cn  is  sufficient;  Com.  o.  Stewart,  1  S.  &  R.  342.  A  verdict . 
finding  a  defendant  **  guilty  of  keeping  a  disorderly  house  and  disturbing  his  neighbours,** 
is  bad ;  Hunter  o.  Com.,  3  S.  &  R.  398 ;  (but  see  Com.  v.  Pray,  13  Pick.  359 ;  1  T.  R.  754). 
And  where  the  defendant  was  indicted  for  keeping  **  a  disorderly  common  tippling  house,** 
and  the  jury  found  a  special  verdict,  ^  that  the  defendant,  on  one  occasion,  kept  a  house 
in  which  there  was  a  collection  of  twenty  or  thirty  negroes  more  than  belonged  to  the 
place,  who  got  drunk,  danced  and  disturbed  the  neighbourhood  witli  noise  and  uproar  ;** 
it  was  held,  that  the  fitcts  found  by  the  special  verdict  did  not  constitute  the  offence  of 
keeping  **a  disorderly  common  tippling  house;**  Dunnaway  o.  State,  9  Verg.  350.  Where 
an  indictment  charged  that  the  defendant  was  a  common,  gross  and  notorious  drunkard, 
and  that  he  on  divers  days  and  times  got  grossly  drunk,  the  judgment  was  arrested,  for 
private  drunkenness  is  not  an  indictable  offence ;  it  becomes  so  by  being  open  and  exposed 
to  public  view,  so  as  to  become  a  nuisance ;  State  o.  Waller,  3  Murph.  339.  An  indict- 
ment for  a  public  nuisance,  in  frequenting  and  haunting  houses  of  ilUfame,  must  expressly 
charge,  that  **  the  defendant,  knowing  the  house  to  be  a  house  of  ilUfame,  did  openly  and 
notoriously  haunt  and  frequent  the  same  ;**  Brooks  o.  State,  3  Yerg.  483 ;  see  per  contra. 
State  o.  Cagle,  3  Humph.  414.  On  a  presentment  for  open  and  notorious  lewdness,  it  is 
no  defence  that  the  parties  verbally  oontractrd  marriage  and  lived  together  as  man  and 
wife,  according  to  the  common  law.  The  mode  of  contracting  and  solemnizing  marriages, 
prescribed  by  the  statute,  must  be  strictly  adhered  to,  otherwise  the  purties  are  liable  to 
indictment ;  Grisham  and  Jane  Ligan  o.  State,  3  Yerg.  589.  It  is  said  to  be  a  misde- 
meanor to  exhibit  stud  horses  in  a  city;  Nolin  o.  Mayor,  4  Yerg.  163.  An  indictment 
lies  against  a  master  for  permitting  his  slaves  to  pass  about  in  the  public  highway  in  a 
sute  of  nakedness.  It  is  not  necessary  that  it  be  proved  that  the  slave  did  exhibit  him  or 
herself^n  such  a  state  of  nakedness  by  any  command  of  the  master.  That  the  master 
c:ittsed  and  permitted  it,  may  be  inferred  from  circumstances  satisfactory  to  the  mind  of 
the  jury ;  Britain  o.  State,  3  Humph.  303.  In  an  indictment  for  exposing  the  person,  it  is 
sufficient,  if  it  be  charged  to  have  been  done  **  to  public  view  in  a  public  place.**  It  is  not 
necessary  to  arer  that  the  prisoner  was  seen  by  citizens ;  State  9.  Roper,  1  Dev.  &.  BaL 
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great  damage  and  common  nuisance  of  all  the  good  eitisiens  of  this 
commonwealth,  there  inhabiting  and  residing,  passing  and  repassing, 
to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

jPot  carrying  an  the  trade  of  a  trunk  maker  near  to  hauseSy  so  as  to  be- 
come a  nuisance.(f) 

That  A.  B.,  late  of,  &c.,  on,  fte^,  and  on  divers  days  and  times 
between  that  day  and  the  taking  of  this  inquisition  at,  &c.,  in  a  certain 
workshop  there  situate,  near  the  dwelling  houses  of  divers  citizens  of 
the  said  state  aud  also  divers  public  highways,  there  unlawfully  and 
injuriously  did  set  mp,  exercise  and  carry  on  the  trade  and  business  of 
a  trunk  makeip,  and  on,  &Cv,  ^nd  on  the  other  days  and  times  aforesaid, 
Ihere,  at  unseasonable  hours  in  the  morniug  and  in  the  day  time,  and 
at  late  hours  of  the  nights  of  the  days  aforesaid,  unlawfully  and 
injuriously  did  iaa9ke,.and  did  cause  and  procure  to  be  made,  divers 
loud  and  annoying  sounds  and  noises,  by  then  and  there  hammering 
and  striking,  and  causing  and  procuring  to  be  hammered  and  stricken, 
divers  trunks  and  boxes  made  of  wood,  iron  and  copper,  and  divers 

f)ieces  of  wood,  ti%  brass,  copper,  iro^  and  other  metals,  with  divers 
arge  hammers  and  other  instruments  made  oj^  wood  and  iron,  by 
iteason  whereof  the  good  people  of  the  said  state  residing  in  the  said 
dwelling  houses  near  to  the  said  worktop,  on  the  several  days  and 
times  aforesaid,  were  and  still  are  greatly  annoyed,  distujcbed  and 
incommoded  in  the  U3e,  oecupatiion  aod  enjoyment  of  their  said 
dwelling  houses,  and  giieatly  interrupted  in  the  exercise  and  pursuit 
of  their  lawful  business  and  transactions,  and  deprived  of  their  natural 
sleep  and  rest  and  rendered  and  made  in  other  respects  uncomfortable, 
and  thereby  also  the  good  people  of  the  said  state,  in  and  through 
and  along  the  common  highway  aforesaid,  passing,,  i^epassing  and 
travelling,  were  and  are  greatly  annoyed  and  disturbed;  to  the  great 
damage,  &c.,  and  against,  &c.     {Conclude  a^  in  booJk  Ij  chap*  3). 

for  erecting  a  soap  nm^ufactanj  near  a  highavay  and  dwelling  hoase,{g) 

That  A.  B.,  of,  ^c,  on,  &c.,  at,  &c.,  near  to  a  public  street  and 
common  highway  there,  and  also  near  to  the  dwelling  houses  of 
divers  citizens  there  situate  and  being,  did  unlawfully  and  injuriously 
erect  and  build,  and  cause  and  procure  to.  be  erected  and  built,  a  cer- 
tain building  for  the  pwpose  of  making  and  manufacturing  soap 
therein,  and  did  unlawfully  and  injuriously  make,  set  up  and  place, 
and  did  cause  and  procure  to  be  made,  set  up  and  placed  in  the  said 
building,  divers  furnaces,  stoves,  cauldrons,  coppers  and  boilers,  to 
wit,  {here  insert  the  number  of  eachj)  for  the  purpose  of  boiling, 
Uielting  and  mixing  tallow,  soap-lees,  and  other  materials  used  in 
the  making  and  manufacturing  of  soap;  and  that  the  said  A.  B.  did, 

(/)  Dickinson's  Q.  S.  6th  od.  424 

(/?)  This  indictment  is  taken  by  Mr.  Divis,  Prcc.  191,  fi-om  2  SUrk.  C.  P.  657;  3  Chit 
654,  655.  Addf  if  necessary,  another  count  ibr  continuing  the  buildinj^,  dec ;  for  a  prece- 
<jcni  for  Uiis,  see  S  SUrk.  C.  P.  65d. 
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on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  at, 
&c.y  unlawfully  and  injuriously  boil,  tnelt  and  mix  together,  and  did 
cause  and  procure  to  be  boiled,  melted  and  mixed  together  in  i\m 
said  furnaces,  stoves,  cauldrons  and  boilers  respectively,  so  made,  set 
up  and  placed  in  the  said  building  as  aforesaid,  divers  large  quan- 
tities of  tallow,  soap-lees  and  other  materials  used  in  the  making  and 
manufacturing  of  soap,  for  the  purpose  of  making  and  manufacturing 
the  same  into  soap;  and  did  then  and  there  make  ancl  manufacture, 
and  did  cause  and  procure  to  be  made  and  manufactured,  divers 
large  quantities  of  soap  from  the  same  tallow,  soap-iees  and  other 
materials;  by  reason  of  which  said  premises,  divers  noisome  and 
unwholesome  smokes,  vapours,  smells  and  stenches,  on  the  days  and 
times  aforesaid,  were  emitted  and  issued  from  the  said  building,  so 
that  the  air,  on  the  several  days  and  times  aforesaid,  at  &c.,  was 
thereby  greatly  filled  and  impregnated  with  the  said  smokes,  vapours, 
smells  and  stenches,  and  was  rendered  and  became,  and  was  cor- 
rupted, offensive  and  unwholesome;  to  the  great  damage  and  com- 
mon nuisance  of,  &c.,  and  against,  &c.  {Conclude  as  in  book  I  j  chap.  3). 

For  keeping  gunpowder  in  a  city.{h) 

That  C.  S.  and  L.  S.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  taking,  this  inquisition, 
with  force  and  arms  at,  &c.,  near  the  dwelling  houses  of  divers  good 
citizens  of  the  state,  and  also  near  a  certain  public  street,  there  did 
(negligently  and  improvidently)  keep,  and  still  keep  and  maintain  in 
a  certain  house,  and  then  and  there  on  the  day  and  year  aforesaid,  at 
aforesaid,  unlawfully  and  injuriously  (negligently  and  im- 
providently), in  the  said  house  did  receive  and  keep,  and  still  keep, 
fifty  barrels  of  gunpowder  (the  said  house  being  then  and  there  in- 
secure and  unfit  for  the  reception  and  detention  of  gunpowder  as 
aforesaid),  whereby  divers  good  citizens  there  residing  and  passing, 
are  in  great  danger,  to  the  damage  and  common  nuisance  of,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

For  keeping  hogs  in  a  city.    First  count,  placing  hogs  in  a  certain 
messuage,  SfC,  and  feeding  them,  so  as  to  generate  a  stench,  ^c.(i) 

That  E.  v.,  late  of,  (fcc.,  on,  &c.,  at,  &c.,  near  to  divers  public 

(A)  That  portion  of  thie  form  not  in  brackets,  was  before  the  Snpreme  Coart  of  New 
York  in  People  v.  Sands,  1  Johns.  78,  and  its  adequacy  as  an  indictment  at  common  law 
was  examined  with  great  learning  by  Kent  C.  J.,  Spencer,  Livingston  and  Thompson  Js. 
Judgment  was  arrested,  though  it  was  intimated  that  if  the  gunpowder  had  been  charged 
to  have  been  kept  negligently  and  improvidently,  there  would  have  been  enoogh  on  wluch 
to  rest  a  verdict 

(t)  Cora.  e.  Vansyckle,  7  Pa.  L.  J.  83.  This  case  was  tried  before  Sergeant  J.,  at  Nisi 
Prios,  and  a  verdict  of  guilty  was  rendered,  on  which,  however,  there  was  no  judgment, 
the  nuisance  being  previously  abated.  The  chief  points  taken  on  the  indictment  at  the 
trial  were,  1st,  that  there  was  a  variance  between  the  pleading  and  the  evidence,  the  first 
averring  that  the  hogs  were  fed  on  offals,  &c.,  but  the  latter  showing  that  they  were  fed 
on  crrain ;  and  2d,  that  the  remedy  at  common  hi^  was  superseded  by  the  act  constituting 
Uie  Board  of  Health.    Both  points  were  overruled  by  the  court;  see  anie,  pp.  42:2-3. 
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6(re<its^  beibg  the  ooniQion  highways  of  the  said  commom wealth,  and 
lIso  to  the  dwelling  houses  of  divers  citizens  of  the  said  common- 
wealth then  and  there  situate,  did  unlawfully  and  without  suScient 
«au3e,  place  m  a  certain  a^essuage  or  tenement,  and  in  the  apjpurte- 
iiances  thereto,  a  great  number  of  hogs,  to  wit,  one  thousand,  and  the 
said  hogs,  theu  and  there,  ta  wit,  on  the  said  &rst  day  of  March  as 
aforesaiid,)  aud  on  (hirers  other  times  and  seasons,  unlawfully  and  in- 

t'uriously  did  jeed  and  cau3e  ta  be  fed  with  the  ofials  and  entrails  of 
>easts  an(ji  other  filth,  by  meaas  wheceof  divers  noisome  and  un- 
wholesome smells  and  stenches  during  the  time  aforesaid,  and  large 
quantities  of  nojnous  and  unwholesome  smokes  and  vapours  on  the 
days  and,  times  aforesaid,  then  and  there  were  emitted,  sent  forth  and 
issued  from  the  same  building;  and  the  air  ia  the  neighbourhood 
thereof  and  for  a  great  distance  round,  on  the  days  and  times  afore- 
said, was  thereby  greatly  filled  and  impregnated  with  many  noisome 
offences  and  unwholesome  smells,  stinks  and  stenches,  and  has  been 
corrupted  and  rendered  very  insalubrious,  ta  the  great  damage  and 
common  nuisance,  ^c.,  to.  the  evil  example,  &c.,  contrary,  &c.,  and 
against,  &c.     (Conclude  as  in  bopk  I9  Qhap.  3). 

Second  coim^  Keeping  hogs  near  the  dwelling  houses  of  divers  citi" 
zenst  ^c.,  and  near  the  public  highways. 

That  the  said  E.  V.,  at,  &c.,  on,  &c.,  and  at  divers  other  times  and 
seasons  between  the  day  aforesaid  and  the  taking  of  this,  inquisition, 
with  force  and  atms,  &g.,  near  the  dwelling  houses  of  divers  good 
citizena  of  the  said  commonwealth  and  alsa  near  divers  public  sireets 
and  common  highways  there  situate,  there  did  and  yet  doth  keep  a 
large  number  of  hogs,  to  wit,  one  thousand ;  and  the  said  hogs,  on 
the  days  aforesaid  and  the  times  and  seasons  aforesaid,  unlawfully 
and  injuriously  did  feed  and  yet  doth  feed  with  slop,  fermented  grain, 
the  offal  and  entrails  of  beasts  and  other  filth,  by  reason  whereof 
divers  large  quantities  of  noisome,  noxious  and  unwholesome  smokes, 
smells  and  stenches,  on  the  days  and  times  aforesaid,  then  and  there 
were  emitted,  sent  forth  and  issued,  and  the  air  thereabouts,  on  the 
days  and  times  aforesaid,  was  thereby  greatly  filled  and  impregnated 
with  mauy  noisome  offences  and  unwholesome  smells,  stinks  and 
stenches,  and  has  been  corrupted  and  rendered  very  insalubrious,  to 
the  great  damage  and  common  nuisance,  (&c.,  to  the  evil  example, 
4^c.,  contrary,  <&c.,  and  against,  dLC.  {Conclude  as  ivk  book  1,  chap.  3). 

Third  county  after  averring  defendant  to  be  tlie  owner  of  a  large 
buildings  4'^'>  chai'ges  him  with  introducing  into  it  great  numbers  of 
hogs,  <^c. 

That  upon  %he  day  and  year  aforesaid,  at  the  county  aforesaid, 
there  was  and  long  before  had  been  and  ever  since  hath  been  and 
still  is  a  certain  hoiibse  commonly  called  the  <<  pigs'  boarding  house," 
and  a  certain  yard  to  the  same  house  belonging,  which  said  last  men- 
tioned house  and  yard  are  near  adjoining  to  the  Schuylkill  river, 
wherein  a  great  number  of  the  good  citi^ns  of  ihfi  said  common- 
wealth are  constantly  passing  and  repassing,  and  to  divers  public 
streets  and  highways  within  the  city  and  county  as  aforesaid.  And  the 
inquest  aforesaid  do  further  present,  that  the  said  E.  V.  well  know- 
ing the  premises  last  aforesaid  to  be  close  adjoining  the  highways 
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,and  roads  as  aforesaid,  upon  the  said  first  day  of  March  as  aforesaid, 
and  at  divers  other  times  and  seasons  between  that  day  and  the 
taking  of  this  inquest,  with  force  and  arms,  &c.,  at  the  county  afore- 
said, that  is  to  say,  at  the  said  last  mentioned  bouse  commonly  called 
the  <<  pigs'  boarding  house,"  and  at  and  within  the  said  yard  thereto 
adjoining,  did  unlawfully  gather  and  collect  together  a  great  number 
of  hogs  and  pigs,  to  wit,  the  number  of  one  thousand,  to  the  common 
nuisance  and  great  injury,  &c.,  as  aforesaid,  and  did  then  and  there 
at  the  times  and  seasons  last  aforesaid,  unlawfully,  wilfully  and  inju- 
riously lay,  place  and  put,  and  cause  and  procure  to  be  laid,  placed 
and  put,  other  great  quantities  of  ofials,  entrails  and  pieces  of  stinking 
carrion  and  dead  carcasses  of  beasts  and  other  filth,  together  with 
great  masses  and  loads  of  slop  and  of  fermented  grain  and  other  filth, 
slop  and  trash,  by  reason  whereof  the  air  at  and  near  the  said  house 
and  yard,  and  the  highways,  public  streets,  dwelling  houses  and 
other  buildings  adjacent  and  contiguous  thereto,  at  and  upon  the 
divers  times  and  days  last  above  mentioned,  and  between  those  times 
and  days  apd  the  taking  of  this  inquisition,  at  the  county  aforesaid, 
was  and  yet  is  filled,  tainted  and  impregnated  with  noxious,  hurtful 
and  ofiensive  stinks  and  smells,  to  the  common  nuisance  and  great 
injury,  &c.,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

For  boiling  bullock^s  blood  for  making  colours^  near  to  public  ways.(J) 

That  T.  D.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisition, 
at,  &c.,  aforesaid,  in  a  certain  building  belonging  to  the  dwelling 
house  of  the  said  J.  B.  there  situate  and  being,  and  also  near  the 
dwelling  houses  of  divers  citizens  of  the  said  state,  and  near  divers 
public  streets  and  common  highways  there,  did  unlawfully  boil  and 
cause  to  be  boiled  a  great  quantity  of  bullock's  blood  and  other  filth 
for  the  making  and  mixing  of  colours,  whereby  divers  noisome  and 
unwholesome  smells,  oi\y  &c.,  aforesaid,  and  on  the  said  other  days 
and  times  during  the  time  aforesaid,  at,  &c.,  aforesaid,  did  from  thence 
arise,  so  that  the  air  was  thereby  greatly  corrupted  and  infected,  to 
the  great  damage  and  common  nuisance,  &c.(Ar),  against,  <Slc.  {Con- 
clude as  in  book  1,  chap,  3). 

For  keeping  a  distillery  near  public  streets.{l) 

That  A.  B.,  &e.,  on,  &c.,  and  on  divers  other  days,  &c.,  at,  &c.,  kept 
and  maintained  a  distillery  for  manufacturing  ardent  spirits,  and  in 
so  doing  made  large  quantities  of  swill  and  slops,  and  unlawfully  and 


( ;)  Dickinson's  Q.  S.  6th  ed.  426 ;  see  ante,  p.  423.  If  the  prosecutor  be  one  of  the  per- 
sons whose  comfort  the  annoyance  particnlarly  affected  (and  the  indictment  be  moved  by 
eerCiorori),  and  a  conviction  ensue,  he  will  be  entitled  to  his  costs  as  a  **  party  grieved,** 
within  5  Wm.  and  Mary  c.  1 1,  s.  3. 

{k)  Bac  Abr.  tit.  Nuiwnees;  16  East  194;  and  "Reg.  v.  Heage  (Tnhab.),  5  Esp.  317;  R. 
9.  Djvey,  ih, 

[I)  Tnis  is  the  sabstance  of  tlie  indictment  in  Peoj^le  12.  Cunningham,  1  Donio  525. 
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wilfully  caused  and  permitted  divers  carts,  &c.,  with  teams  to  remain 
in  Front  street,  which  is  averred  to  be  a  public  street  and  highway 
near  the  distillery  of  the  defendants,  for  the  purpose  of  receiving  the 
slops,  &c.,  and  that  said  street  is  and  was  during,  &c.,  used  for  the 
people  of  the  state  with  their  horses,  carriages,  &c,,  to  ride,  drive, 
walk,  &c.,  and  that  the  defendants  on,  &c.,  at,  &c.,  in  delivering  the 
said  slops,  &c.,  into  the  said  carriages,  &c.,  did  unlawfully  and  wil- 
fully make  great  quantities  of  ofl'ensive  filth  in  and  upon  the  said 
public  street,  &c.,  and  did  unlawfully  and  wilfully  cause  offensive 
smells  and  stenches  arising  from  the  slops  and  from  the  horses,  &c., 
used  in  the  carriages,  to  issue,  impregnating  the  air  and  rendering  the 
same  uncomfortable,  and  did  unlawfully,  &c.,  cause,  permit  and  suf- 
fer the  carriages  and  the  horses  to  be,  remain  and  continue  in  and  upon 
the  said  street,  &c.,  to  wit,  for  six  hours  on  each  of  the  said  days, 
whereby  the  common  highway  aforesaid  then  and  on  the  said  other 
days,  &c.,  was  obstructed,  straitened,  filthy,  &c.,  so  that  the  people, 
&c.,  could  not  pass,  repass,  &c.,  as  they  ought  and  were  wont,  &c. 

For  exposing  a  child  infected  with  small-pox  in  the  public  streets.{m) 

That  on,  &c.,  E.  R.,  an  infant  of  tender  age,  to  wit,  about  the  age 
of  four  years,  was  infected,  ill  and  sick  of  and  with  a  certain  conta- 
gions, infectious  and  dangerous  disease  and  sickness  called  small-pox, 
at,  &c.  And  that  M.  B.,  the  wife  of  C.  B.,  late  of,  &c.,  aforesaid, 
having  the  care  and  nurture  of  the  said  E.  R.,  well  knowing  the  pre- 
mises aforesaid,  afterwards,  and  whilst  the  said  E.  R.  was  so  infected, 
ill  and  sick  as  aforesaid,  to  wit,  on,  &c.,  aforesaid,  with  force  and 
arms  at,  &c.,  aforesaid,  unlawfully  and  injuriously  did  take  and  carry 
the  said  E.  R.  into  and  along  a  certain  open  public  street  and  passage 
called  Market  street,  situate  in  the  parish  of  St.  John,  in  the  town  of 
N.,  in  the  County  of  N.  aforesaid,  used  for  all  the  good  people  of  the 
said  state  on  foot  to  go,  return  and  pass  in,  along  and  through,  in 
which  said  public  street  and  passage  there  were  divers  good  people 
of  the  said  state,  and  near  unto  and  by  divers  dwelling  houses,  habi- 
tations and  residences  of  the  good  people  of  the  said  state  then  and 
there  dwelling,  inhabiting  and  residing,  and  unto  and  into  a  certain 
common  highway,  situate  and  being  in,  &c.,  aforesaid,  used  for  all  the 
good  people  of  the  said  state  on  foot  and  with  coaches,  carts  and  car- 
riages to  go,  return,  pass,  ride  and  labour  in,  along  and  through,  in 
and  along  which  said  common  highway  there  the  good  people  of  the 
said  state  were  then  going,  returning,  passing,  riding  and  labouring, 
and  amidst  and  among  the  good  people  of  the  said  state  who  then 
and  there,  to  wit,  in  the  same  common  highway  in  the  parish  and 
county  aforesaid,  had  met  and  assembled  together ;  and  that  the  said 
M.  B.  afterwards,  and  whilst  the  said  E.  R.  was  so  infected,  ill  and 
sick  as  aforesaid,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  in  the  same  year,  at, 

&c.,  aforesaid,  wrongfully  and  injuriously  did  take  and  carry  the  said 

(m)  Dickinson's  Q.  8.  6th  ed.  438 ;  see  R.  «.  VaatandUlo,  4  M.  JIl  S.  73 ;  R.  «  Suitoo,  4 
Burt.  S116;  R.  e.  Barret,  4  M.  &.  &  372. 
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E.  R.  into  and  al6ng  the  aforesaid  open  and  public  street  and  passage 
called,  &c.y  and  near  unto  and  by  the  aforesaid  dwelling  houses, 
habitations  and  residences  of  the  good  people  of  the  said  state  there 
dwelling,  inhabiting  and  residing,  and  also  near  unto  and  by  the  good 
people  of  the  said  state  in  the  said  open  and  public  way  and  passage, 
ou,  dLC,  and  on  the  said  other  days  and  times  there  being,  to  the  great 
and  manifest  danger  of  infecting  with  said  contagious,  infectious  and 
dangerous  disease  and  sickness  called  the  small-pox,  all  the  good 
people  of  the  said  state,  who,  on  the  several  days  and  times  aforesaid, 
were  in  and  near  the  aforesaid  open  and  public  way  and  passage, 
dwelling  houses,  habitations,  residences  and  common  highway,  and 
who  had  not  had  the  said  disease  and  sickness ;  to  the  great  damage 
and  common  nuisance,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

That  the  said  M.  R  well  knowing  that  the  said  E.  R.  was  so  in- 
fected, ill  and  sick  as  aforesaid,  afterwards,  and  whilst  the  said  E.  R. 
was  so  infected,  ill  and  sick,  to  wit,  on  the  said,  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  said,  &c.,  in  the  same 
year,  with  force  and  arms  at,  &c.,  aforesaid,  unlawfully  and  inju- 
riously did  take  and  carry  the  said  E.  R.  into  and  along  the  aforesaid 
open  public  highway  and  passage  called,  &c.,  situate  and  being,  &c, 
and  near  unto  and  by  the  aforesaid  dwelling  houses,  habitations  and 
residences  of  the  good  people  of  the  said  state  there  diwelling,  inhabit- 
ing and  residing,  and  also  near  unto  and  by  the  good  people  of  the 
said  state  in  the  said  open  public  way  and  passage,  on,  &c.,  and  on 
the  said  other  days  and  times  as  last  mentioned,  there  being,  to  the 
great  and  manifest  danger  of  infecting  with  the  said  contagious,  in- 
fectious and  dangerous  disease  and  sickness  called  the  small-pox,  the 
good  people  of  the  said  state,  who  on  the  said,  &c.,  and  on  the  said 
divers  other  days  and  times  last  mentioned,  were  in  the  said  open  and 
public  way  and  passage,  and  who  dwelled,  inhabited  and  resided 
there  and  near  thereto,  and  who  were  liable  to  take  the  said  disease 
and  sickness,  to  the  great  damage  and  coixunon  nuisance,  and  against> 
&a     {Conclude  as  in  book  1,  chap.  3). 

Against  owner  qf  land  for  erecting  pensive  buildings,{n) 

That  the  defendant  on,  &c.,  at  a  certain  place  commonly  called 
Diamond  alley,  near  unta  divers  public  streets  and  dwelling  houses, 

(n)  R.  V.  Pedley^  1  A.  ^  E.  823.  The  second  eoant  charged  the  defendant  wkh  oonti. 
noing  the  necessary  and  sink  before  that  time  made,  ^c,  by  persons  unknown,  and  laid 
tiie  nuisance  as  before.  The  third  coant  charged  that  the  defendant  near,  dtc,  (as  before), 
did  put,  place  and  leave  and  did  cause  and  procure  to  be  put,  pieced  and  left,  divers  large 
quantities  of  ordure,  &&  The  fourth  count  charged  the  defendant  with  permitting  and 
suflering  the  nuisance  (as  in  the  third  count,  except  that  the  nuisance  was  said  to  be  cre- 
ated by  persons  unknown)  to  remain.  On  the  trial  before  Ld.  Denman  C.  J.,  it  was 
proved  that  the  defendant  was  in  the  receipt  of  the  rents  of  twelve  dwelling  houses,  which 
were  let  for  short  periods  to  tenants,  and  that  two  necessary  houses  and  a  sink  belonging' 
to  them,  were  used  in  common  by  the  persons  occupying  the  dwelling  houses.  It  did  not 
sppoar  whether  any  of  the  present  tenants  commenced  occupying  the  dwelling  houses  be- 
fore the  defendant  began  to  receive  the  rents;  but  the  necessary  houses  and  sink  were 
constructed  and  used  by  the  tenants  of  those  premises  before  his  time.  There  was  no  die. 
tiuct  proof  of  any  actOiU  demise,  of  the  necessary  houses  and  sink,  but  they  had  legulail/ 
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unlawfully  did  make,  erect  and  set  up  two  buildings  called  necessary- 
houses,  for  the  common  use  of  divers  persons  residing  in  and  frequent- 
ing Diamond  alley,  and  did  also  make  and  cause  to  be  made  a  certaiu 
open  sink  for  the  reception  of  ordure,  &c.,  and  then  and  there,  and 
on  divers  other  days  and  times  between,  &c.,  divers  persons  residing 
in  and  frequenting  Diamond  alley,  did  resort  to  and  use,  and  yet  do 
resort  to  and  use  the  said  necessary  houses,  and  did  place  and  leave, 
and  cause  to  be  placed  and  left,  in  the  said  open  sink,  divers  large 
quantities  of  ordure,  &c.,  by  reason  of  which,  &c.,  {stating  the  nuis- 
ance  resulting). 

For  keeping  a  privy  in  a  sireeL{nn) 

That  C.  W.,  late  of,  &c.,  yeoman,  on,  &c.,  and  from  that  day  until 
the  day  of  finding  this  inquisition,  at,  &c.,  unlawfully  and  obstinately 
did  keep  and  maintain  and  yet  doth  keep  and  maintain,  near  one  of 
the  public  streets  in  the  said  city,  to  wit.  High  or  Market  street,  and 
also  near  the  dwelling  house  of  C.  B.  and  A.  T.  and  of  divers  other 
citizens  of  the  said  city  there  situate,  a  certain  privy  or  house  of  office, 
and  from  the  filth  and  human  excrement  therein  contained  divers  fetid, 
nauseous,  hurtful,  pernicious  and  unwholesome  smells,  on  the  days  and 
times  aforesaid  did  and  still  do  arise  and  proceed,  whereby  the  air  there 
was  and  still  is  corrupted,  infetid  and  infected,  and  the  health  of  the 
said  C.  B.  and  A.  T.,  and  divers  other  good  citizens  of  this  common- 
wealth there  inhabiting,  residing  and  passing,  has  been  and  still  is 
endangered  and  impaired,  to  the  great  damage  and  common  nuis- 
ance, &c.,  there  inhabiting,  residing  and  passing,  to  the  evil  example, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

For  keepivg  a  privy  near  an  adjoining  house.{o) 

That  W.  R.,  late  of,  &c.,  yeoman,  on,  &c.,  and  from  that  day  until 
the  finding  of  this  inquisition,  at,  &c.,  did  keep  and  maintain,  and  yet 
doth  keep  and  maintain,  unlawfully  and  obstinately,  near  the  dwelling 

been  cleansed  by  the  persomi  occupying  the  dwelling  hoaees,  until  the  time  of  the  nuis- 
ance, when  the  cleansing  had  been  neglected.  The  nuisance  had  arisen  since  the  defend, 
ant  began  to  receive  the  rents.  The  only  method  of  draining  the  places  from  which  the 
nuisance  proceeded,  would  be  to  cut  through  a  close  belonging  to  the  defendant.  Some 
evidence  was  given  to  show  an  implied  admission  by  the  defendant  that  he  himself  was 
bound  to  do  the  cleansing.  The  jury,  under  the  direction  of  the  chief  justice,  found  a  ver- 
dict of  gulty ;  subject  to  a  motion  for  setting  aside  the  verdict  and  entering  an  acquittal. 

The  conviction  was  sustained  by  the  court,  it  being  ruled  generally  that  if  the  owner  of 
land  erect  a  building  which  is  a  nuisance,  or  of  which  the  occupation  is  likely  to  produce 
a  nuisance,  and  let  the  land,  he  is  liable  to  an  indictment  for  such  nuisance  being  conti- 
nued  or  created  during  the  term,  and  that  the  same  principle  extended  to  cases  where  he 
lets  a  building  which  requires  particular  care  to  prevent  the  occupation  from  being  a  nuts, 
ance,  and  the  nuisance  occur  for  want  of  such  care  on  the  part  of  the  tenant  It  was 
declared  by  Littledale  J.,  that  if  a  party  buy  a  reversion  during  a  tenancy  and  the  tenant^ 
afterwards,  during  his  term  erect  a  nuisance,  the  reversioner  is  not  liable  for  it;  but  if 
•uch  reversioner  relet,  or  having  an  opportunity  to  determine  the  tenancy,  omit  to  do  so, 
allowing  the  nuisance  to  continue,  he  is  liable  for  such  continuance,  and  that  such  pur* 
chaser  is  liable  to  be  indicted  for  the  continuing  of  the  nuisance,  if  the  original  reversioner 
would  have  been  liable,  though  the  purchaser  has  had  no  opportunity  of  putting  an  end  to 
the  tenant*s  interest,  or  abating  the  nuisance. 

(nn)  This  form,  though  sustained  by  the  courts  in  Philadelphia,  cannot  be  so  depended 
uphn  as  the  next. 

CO)  Drawn  in  1789  by  Mr.  Bradford,  then  attorney -general  of  Pennsylvania. 
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house  of  divers  citizens  of  the  state  there  situate  and  adjoining  the 
dwelling  house  of  one  P.,  a  certain  privy  or  house  of  office,  so  filled 
with  filth,  dung  and  human  excrement,  that  the  same  flowed,  issued 
and  came,  and  yet  doth  flow,  issue  and  come  through  the  walls  of 
and  into  the  said  dwelling  house  so  adjoining  as  aforesaid,  and  by 
reason  whereof  divers  fetid,  noisome  and  unwholesome  smells  during 
the  time  aforesaid,  did  and  yet  doth  arise,  and  the  air  thereby  was 
and  still  is  greatly  corrupted  and  infected,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  this  state  thereabouts 
resident,  to  the  evil  example,  &c.,  against,  &c.  {Conclude  as  in  book 
If  chap,  3). 

Disorderly  house^  ^c.    Form  used  in  New  York 

That  A.  B.,  late  of,  &c.,  labourer,  on,  &c.,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, at  the  city  and  ward  and  in  the  county  aforesaid,  did  keep  and 
maintain,  and  yet  keep  and  maintain,  a  certain  common,  ill 

governed  and  disorderly  house,  and  in  said  house,  for 

own  lucre  and  gain,  certain  persons,  as  well  men  as  women,  of  evil 
name  and  fame,  and  of  dishonest  conversation,  to  frequent  and  come 
together,  then  and  on  the  said  other  days  and  times,  there  unlawfully 
and  wilfully  did  cause  and  procure,  and  the  said  men  and  women,  in 
said  house,  at  unlawful  times,  as  well  in  the  night  as  in  the 
day,  then  and  on  the  said  other  days  and  times,  there  to  be  and 
remain,  drinking,  tippling,  gambling,  whoring  and  misbehaving  them- 
selves, unlawfully  and  wilfully  did  permit,  and  yet  permit,  to 
the  great  damage  and  common  nuisance  of  the  people  of  the  State  of 
New  York,  there  inhabiting,  residing  and  passing,  to  the  evil  example, 
&c.,  and  against,  &c.     {Conchide  as  in  book  1,  chap.  3). 

Second  counL     Gaming  house,  A^c. 

That  the  said  A.  B.,  afterwards,  to  wit,  on  the  said  day  of 

in  the  year  aforesaid,  and  on  divers  other  days  and  times  as 
aforesaid,  with  force  and  arms,  at  the  ward,  city  and  county  aforesaid, 
a  certain  common  gaming  house,  there  situate,  for  lucre  and 

gain,  unlawfully  and  injuriously  did  keep  and  maintain,  and  in  the 
said  common  gaming  house,  there  unlawfully  and  injuriously  did 
cause  and  procure  divers  idle  and  ill-disposed  persons  to  be  and 
remain  in  the  said  common  gaming  house,  and  to  game  together,  and 
play  at  cards,  dice  and  billiards,  {adding  other  games,  fyc),  for 
money,  on  the  said  day  of  in  the  year  one  thousand 

eight  hundred  and  aforesaid,  and  on  the  said  other  days  and 

times,  there  did  unlawfully  and  injuriously  procure,  permit  and  suffer; 
and  the  said  persons,  in  the  said  common  gaming  house,  there  on  the 
day  of  aforesaid,  and  on  the  said  other  days  and  times, 

by  such  procurement,  permission  and  sufferance  of  the  said  A.  B., 
did  game  together  and  play  at  cards,  dice  and  billiards,  {as  above), 
for  money,  to  the  great  damage  and  common  nuisance  of  all  the 
people  of  the  State  of  New  York,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 
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Disorderly  house*    Form  in  use  in  Massachusetts. 

That  A.  B.y  of  Boston  aforesaid,  yeoman,  on,  &c.,  at,  &c.,  and  on 
divers  other  days  and  times,  as  welt  before  as  since,  did  keep  and  maiu« 
tain  a  certain  comnion  house  of  ill-fame  there  situate,  resorted  to  for 
the  purpose  of  prostitution  and  lewdness;  and  in  said  bouse,  for 

own  lucre  and  gain,  certain  persons,  whose  names  to  said 
jurors  as  yet  are  not  known,  as  well  men  as  women,  of  evil  name 
and  fame  and  of  dishonest  conversation,  to  frequent  and  come  to. 
gether  then,  and  on  the  said  other  days  and  times,  there  unlawfully 
and  wilfully  did  cause  and  procure>  and  the  said  men  and  women  in 
said  house  at  unlawful  times,  as  well  in  the  night  as  in  the 
day,  then  and  on  said  other  days  and  times,  there  to  be  and  remain 
whoring,  (insert  other  cscts  of  disorder,  as  the  facts  may  be)j  and 
otherwise  misbehaving  themselves,  unlawfully  and  wilfully  did  per- 
mit and  suffer,  to  the  great  injury  and  common  nuisance,  &c.,  against, 
&c.,  and  contrary,  &c.    {Conclude  as  in  book  1,  chap,  3). 

Per  keeping  a  common  hatody  house  in  Massachtisetts,{p) 

That  A.  B.  of,  &c.,  labourer,  on,  &c.,  and  on  divers  other  days  and 
times  as  well  before  as  afterwards,  to  the  day  of  taking  this  inqui- 
sition, at,  &c.,  a  certain  common  house  of  ill-fame,  unlawfully  and 
wickedly  did  keep  and  maintain;  and  the  said  house,  for  the  sake  of 
lucre  and  gain,  divers  evil  disposed  persons,  as  well  men  as  women, 
and  common  prostitutes,  on  the  days  and  times  aforesaid,  as  well  in  the 
night  as  in  the  day,  there  unlawfully  and  wickedly  did  receive  and 
entertain ;  and  in  which  house  the  said  evil  disposed  persons  and  com- 
mon  prostitutes,  by  the  consent  and  procurement  of  the  said  A.  B.,  on 
the  days  and  times  aforesaid,  there  did  commit  whoredom  and  fornica- 
tion ;  whereby  divers  unlawful  assemblies,  riots,  affraye,  disturbances 
and  violations  of  the  peace  of  the  said  commonwealth,  and  lewd 
offences,  in  the  same  house,  on  the  days  and  times  aforesaid,  as  well 
in  the  night  as  in  the  day,  were  there  committed  and  perpetrated ;  to 
the  great  damage  and  common  nuisance,  &c,  in  manifest  destruction 
and  subversion  of,  and  against  good  morals  and  good  manners,  and 
against,  8ic,{g)     {Conclude  as  in  book  1,  chap.  3). 


(p)  S  Chit  40  i  Cro.  C.  C  309  (8th  ed.)  See  note  (6)  9  Chit  40,  where  it  is  said  that 
thifl  is  the  common  printed  ibrm  used  in  England.  It  is  not  neoeasary,  says  Mr.  Davis, 
Prec  193,  to  state  particulars;  as  the  names  of  those  who  frequented  the  house;  3  Burr. 
1333 ;  1  T.  R.  753,  754.  But  evidence  of  particular  instances  of  illicit  intercourse  may  be 
gvren  in  evidence  under  the  general  charge.  If  the  person  be  only  a  lodger  and  make  use 
of  her  room  for  disorderly  purposes,  she  would  be  responsible.  See  ante,  ibot  of  p.  433. 

iq)  This  count  is  sustained  in  Jennings  v.  Com.,  17  Pick.  81 ;  and  it  was  held  that  the 
common  law  misdemeanour  it  speciBed  did  not  merge  in  the  offence  created  by  stat  1793, 
c.  59,  s.  8.  A  second  count  accompanied  it  of  the  same  structure,  with  tlie  exception  of  the 
omission  of  the  averment  of  lucre.  Whether  or  no  this  averment  was  essential  it  was  not 
necessary  to  decide,  as  there  was  already  one  clearly  good  count  with  which  to  support  the 
verdict  I  apprehend,  however,  that  tiie  averment  can  be  safely  dispensed  with  ia  thow 
cases  where  tlie  evidence  does  not  support  it,  as  the  non-acceptance  of  money  oertauily 
does  not  lessen  the  outrage  committed  on  the  morals  and  peace  of  the  oommonity. 


Digitized  by  LjOOQIC 


KuiSAircB*  433 

Disorderly  house.    Form  used  in  Philadelphia. 

^That  A.  B.,  late  of,  &c.,  yeoman,  &c.,  and  on  divers  days  and  times 
between  that  day  and  the  day  of  the  taking  of  their  inquisition,  with 
force  and  arms,  at  the  county  aforesaid  and  within  the  jurisdiction  of 
this  court,  did  keep  and  maintain,  and  yet  doth  keep  and  maintain,  a 
certain  common,  ill-governed  and  disorderly  house ;  and  in  said 

house  for  own  lucre  and  gain,  certain  persons,  as  well  men  as 

:women  of  evil  name  and  fame  and  of  dishonest  conversation,  to 
frequent  and  come  together  there,  and  on  the  said  other  days  and 
times,  there  unlawfully  and  wilfully  did  cause  and  procure,  and  the 
said  men  and  women  in  said  house,  at  unlawful  times,  as  well 

in  the  night  as  in  the  day,  then  and  on  the  same  other  days  and 
times,  there  to  be  and  remain  drinking,  tippling,  and 

otherwise  misbehaving  themselves,  unlawfully  and  wilfully  did  per- 
mit and  suffer,  and  yet  doth  permit  and  suffer,  to  the  great  damage 
and  common  nuisance,  &c.,  to  the  evil  example,  &c.,  and  against,  - 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Second  counL     Tippling  house. 

That  the  said  A.  6,,  on  the  same  day  and  year  aforesaid,  at  the 
county  aforesaid  and  within  the  jurisdiction  of  the  same  court,  did 
sell  and  retail,  and  cause  to  be  sold  and  retailed,  within  the  said 
county,  less  than  one  quart  of  rum,  wine,  brandy  and  other  spirituous 
and  vinous  liquors,  then  and  there  delivered  at  one  time  and  to  one 
person,  and  to  more  than  one  person,  without  having  first  obtained 
license  agreeably  to  law  for  that  purpose,  against,  &c,,  and  against, 
&C.     {Conclude  as  in  book  1,  chap.  3). 

Another  form  for  same.{r) 

That  defendant,  on,  &c.,  at,  &c.,  and  on  divers  other  times  and  sea- 
sons between  chat  time  and  the  taking  of  this  inquisition,  kept,  Sic, 
"a  disorderly  and  ill-governed  house, and  did  then  and  there  unlaw- 
fully cause  and  procure  for  his  own  lucre  and  gain  certain  persons, 
as  well  men  as  women  of  evil  name  and  fame  and  of  dishonest  conver- 
sation, to  frequent  and  come  together,  in  his  said  house^  at  unlawful 
times,  as  well  in  the  night  as  in  the  day,  and  did  permit  them  there  to 
be  and  remain  drinking,  tippling  and  misbehaving  themselves,  to  the 
great  damage  and  common  nuisance,  &c.,  to  the  evil  example,  &c.'' 

Disorderly  house,  under  Vermont  Rev.  Stat  s.  9,  c»  09.(5) 
That  G.  N.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and  times 

(r)  Com.  0.  Stewart,  I  a  &  R.  343.  •«  The  ease  of  Ktngr  «.  Higr^imoo,  2  Barr.  J  332,** 
■aid  Tilffhmao  C.  J.,  in  exaraiain^  ihe  eoant,  **  is  very  niach  like  this.  The  only  diffbr- 
eooe  is  Uiat  instead  of  drinking,  tippling,  &c.,  Higginson  is  charged  with  procuriog  per- 
sons to  ooroe  to  his  house,  and  permitting  them  to  remain  there  *  fighting  of  cocks,  boxing, 
playing  at  cadgels  and  misbehaving  themselves,  to  the  great  damage  and  common  nui- 
■uvce,  Slc*  The  same  objection  was  made  to  that  indictment,  yet  it  was  held  good.  Be- 
tides, it  is  of  great  weight  that  this  form  of  indictment  is  of  ancient  date  in  this  state,  and 
there  have  been  many  convictions  nnder  it  I  am  therefore  of  opinion  that  it  is  sufficient;'*  t 
see  also  Hanter  v.  Com^  2  S.  dt  R.  298. 

(•)  ^AAer  a  carefal  perusal  of  this  indictment,**  said  the  Supreme  Court  of  Vermont,  in 
37 
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between  that  day  and  the  day  of  taking  this  inqaisition,  with  force  and 
arms  at^  &c.,  in  the  County  of  Chittenden  aforesaid,  feloniously  a  certain 
house  of  ill-fame,  commonly  called  a  bawdy  house,  resorted  to  for  the 
purposes  of  prostitution  and  lewdness,  unlawfully  and  wickedly  did 
keep  and  maintain,  and  in  the  said  house,  for  filthy  lucre  and  gain, 
divers  evil  disposed  persons,  as  well  men  as  women  and  whores,  on  the 
days  and  times  aforesaid,  as  well  in  the  night  as  in  the  day,  there 
unlawfully  and  wickedly  did  receive  and  entertain,  and  in  which 
said  house  the  said  evil  disposed  persons  and  whores,  by  the  consent 
and  procurement  of  the  said  6.  N.,  on  the  days  and  times  aforesaid, 
there  did  commit  whoredom  and  fornication,  whereby  divers  unlaw- 
ful assemblies,  riots,  routs,  affrays,  disturbances  and  violations  of  the 
peace,  and  dreadful,  filthy  and  lewd  offences  in  the  same  house,  on 
the  days  and  times  aforesaid,  as  well  in  the  night  as  in  the  day,  were 
there  committed  and  perpetrated,  to  the  great  damage  and  common 
nuisance,  &c.,  to  the  evil  example,  &c.,  in  manifest  destruction  and 
subversion  of  morality  and  good  manners,  contrary,  &c.^  and  against, 
&c.     (Conclude  as  in  book  1,  chap,  3). 

Keeping  a  disorderly  house^  and  fighting  cocks,  ^c.^  at  common  law.{i) 

That  P.  Q.,  late  of,  &c.,  and  R.  S.,  late  of,  &c.,  on,  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  with  force  and  arms,  at  the  parish  aforesaid 
in  the  county  aforesaid,  did  keep  and  maintain,  and  yet  do  keep  and 
maintain,  a  certain  common,  ilUgoverned  and  disorderly  house,  and 
in  the  said  house,  for  their  own  lucre  and  profit(t/)  certain  evil  and 
ill-disposed  persons  of  ill-name  and  fame(v)  and  of  dishonest  con- 
versation, to  frequent  and  come  together,  then,  and  the  said  other 
days  and  times,  there  unlawfully  and  wilfully  did  cause  and  procure, 
and  the  said  persons  in  the  said  house  then,  and  the  said  other  days 
and  times,  there  to  be  and  remain,  fighting  of  cocks,  boxing,  playing 
at  cudgels  and  misbehaving  themselves,  unlawfully  and  wilfully  did 
permit,  and  yet  doth  permit;  to  the  great  damage  and  common 
nuisance,  &c.,  and  against,  &c     {Conclude  as  in  book  1,  chap,  3). 


State  o.  Nixon,  18  Verm.  70,  **  we  see  no  reason  to  doubt  its  snfficiencj.**  The  keeping  a 
house  of  ill-fame,  it  was  ruled,  is  a  local  offence,  and  must  be  described  in  an  indictment, 
as  committed  in  a  particular  town,  and  the  prosecutor  is  confined  in  his  proof  to  the  town, 
and  cannot,  as  in  other  cases,  prove  an  ofience  within  the  county ;  but  a  more  particular 
description  of  the  house  is  not  required. 

(i)  Dickinson's  Q.  S.  6th  ed.  424.  Cock-fighting  was  prohibited  as  in  itself  an  illegal 
paslime,  in  39  Ed.  III.;  see  11  Rep.  87;  and  an  indictment  will  lie  for  it  at  common  law; 
Squir^  e.  Whisken ;  3  Campb.  148;  R.  e.  Higginson,  2  Burr.  R.  1233.  See  also  penalties 
inflicted  by  5  and  6  Wm.  IV.  c  59,  s.  3;  and  2  and  3  Vict  c  47,  s.  47,  for  keeping  cock- 
pits;  see  2  Shower  38;  4  Com.  Dig.  tit.  Justices  «/  Peace  (a  42) ;  Bac.  Ahr.  Omning 
<A.  2), 

(«)  An  indictment  for  abduction  of  a  girl  having  a  portion  of  X 1300,  against  3  Hen.  VIL 
c  2,  laid  the  ofience  ^  for  lucre  of  the  gain  of  the  said  portion ;"  Ful  wood's  case,  Cro.  Gar. 
483;  for  ** lucre  and  luzuriousness  are  the  ends  of  such  an  act;"  ib,  485;  Dickinson's  Q. 
S.  6th  ed.  425. 

(t>)  Need  not  be  named ;  2  Boit.  1232,  R.  o.  Higginson ;  from  which  this  form  is  taken ; 
Dickinson's  Q.  S.  6th  ed.  425. 
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Disorderly  house.     Form  used  in  South  Carolina. 

That  A.  B.,  on,  &c.,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force  and 
arms  at,  &c.,  unlawfully  did  keep  and  maintain  a  certain  common-ilU 
governed  and  disorderly  house,  situate  in  the  district  and  state 

aforesaid;  and  in  the  said  house,  for  the  lucre  and  gain  of  the 

said  certain  persons,  as  well  men  as  women,  of  evil  name  and 

fame  and  of  dishonest  conversation,  then  and  on  the  said  other  days 
and  times,  there  unlawfully  and  willingly  did  cause  and  procure  to 
frequent  and  come  together,  and  the  said  men  and  women,  in  the 
said  house  of  the  said  then,  and  oi\  the  said  other  days 

and  times,  as  well  in  the  night  as  in  the  day,  there  to  be  and  remain, 
drinking,  tippling,  whoring  and  misbehaving  themselves,  unlawfully 
and  wilfully  did  permit,  and  yet  do  permit;  to  the  great  damage  and 
common  nuisance,  &c.,  to  the  great  displeasure,  &c.,  to  the  evil  ex- 
ample, &c.,  and  against,  &c.     {Conclude  as  in  book  I,  chap.  3). 

Letting  house  to  xcoman  of  ill-fame^  at  common  law.(w) 

That  R.  H.,  of,  &c.,  physician,  on,  &c.,  at,  &c.,  did  let  out  and 
accommodate  a  certain  room  in  the  house  of  him  said  H.,  in  Elliott 

(w)  Com.  V.  Harrinftoo,  3  Pick.  26.  Parker  C.  J^  said  in  Bobstancc,  "  that  the  ooart 
were  of  opinion  that  there  was  nothing  in  the  first  objection  to  the  conviction,  namely, 
that  the  leaiie  was  not  proved  to  have  been  made  on  the  day  alleged  in  the  indictment. 
Time  does  not  enter  into  the  constitation  of  the  offence,  and  thb  case  differs,  therefore, 
from  an  indictment  for  asury,  where  it  is  necessary  to  set  forth  the  time  of  making  the 
Qsurions  contract 

**  The  principal  objection,  however,  was  that  the  facts  alleged  do  not  constitute  an  in. 
dictable  ofienoe.  It  is  found  that  the  defendant  let  the  house  to  a  woman  of  ill-fame,  know* 
log  her  to  be  such,  with  the  intent  that  it  should  be  used  for  the  purposes  of  prostitution, 
and  that  it  was  so  used.  There  is  no  statute  against  such  an  offence,  and  the  question 
then  is,  whether  it  is  indictable  at  common  law.  It  has  been  compared  to  cheating  on 
Also  pretences,  which  was  not  indictable  at  common  law,  and  which  has  been  made  so  by 
a  statata.  But  the  cases  are  different,  inasmuch  as  cheating  acts  only  upon  the  individual 
defrauded;  whereas  this  offence  is  of  a  public  nature,  and  obviously  injurious  to  the  public 
morals.  The  real  question  is,  whether  exciting,  encouraging  and  aiding  one  to  commit  a 
misdemeanor,  is  not  of  itself  a  misdemeanor.  And  we  find  that  it  has  been  held  so  to  be 
in  the  case  of  The  King  v.  Phillips,  6  East  464,  in  which  it  was  decided,  that  an  endeavour 
to  provoke  another  to  commit  the  misdemeanor  of  sending  a  challenge  to  fight,  is  itself  a 
misdemeanor ;  it  being  the  object  of  the  law  to  prevent  the  commission  of  offences.  On 
this  ground  we  think  the  indictment  is  sustainable.  In  Rex  v,  Scofield,  Cald.  397,  it  was 
held  that  the  intent  mar  make  an  act,  innocent  in  itself,  criminal.  To  apply  this  principle 
to  the  present  case :  The  letting  of  a  house  is  in  itself  an  innocent  act,  but  the  defendant 
let  his  house  for  the  purposes  of  prostitution,  and  he  knew  that  it  was  used  accordingly. 
Now  keeping  a  bawdy  house  is  an  offence  at  common  law,  and  letting  a  house  for  such 
purpose  must  therefore  be  a  misdemeanor. 

**  A  case  has  been  cited  in  which  a  party  was  allowed,  in  a  civil  action,  to  recover  a 
compensation  for  washing  clothes  for  the  defendant,  although  the  plaintiff*  knew  that  the 
defendant  was  a  prostitute,  and  that  the  clothes  were  used  ror  the  purposes  of  allurement. 
But  this  indictment  goes  further.  It  alleges  not  only  that  the  defendant  knew  that  his 
bouse  would  be  put  to  an  unlawful  use,  bat  that  he  let  it  for  that  very  purpose.  And  there 
is  a  case  in  i  Esp.  13  (Girardy  v.  Richardson),  in  which  Ld.  Kenyon  held  that  a  party 
letting  his  house  for  such  a  purpose  is  hot  entitled  to  recover  rent 

**  King  V.  Higgins,  2  East  5,  is  a  strong  case  to  show  that  the  common  law  will,  pro- 
prig  vigore,  punisli  in  a  case  like  the  one  before  us.  There  a  man  solicited  a  servant  to 
steal  hts  master's  goods,  and  it  was  held  a  misdemeanor  to  solicit  a  person  to  commit  a 
crime. 

**  It  being  found  here  that  the  defendant's  house  was  let  to  be  used  for  an  unlawful  pur- 
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street,  so  caUed,  iii  said  Boston,  for  ius  own  gain  and  reward,  and 
for  a  certain  rent  and  sum  of  money  to  him  to  be  paid  therefor,  to 
one  S.  B.,  with  intent  and  design  that  she  the  said  B.  should  then 
and  there  in  the  room  aforesaid,  hare,  receive  and  entertain  divers 
male  persons  to  the  jurors  unknown,  with  whom  to  commit  the 
crime  of  fornication  and  whoredom,  and  did  continue  to  let  out  and 
accommodate  the  said  room  to  said  B.,  from  that  day  continually  to 
the  day  of  the  taking  of  this  inquisition,  for  the  purpose  aforesaid,  in 
which  said  room  the  said  B.  then  and  on  divers  other  days  and 
times  between  said  day  and  the  day  of  the  taking  of  this  inquisition, 
there  did  commonly  with  the  knowledge  and  consent  of  said  H., 
commit  whoredom  and  fornication,  with  divers  persons  whose  names 
are  to  the  said  jurors  unknown,  to  the  great  damage  and  commoQ 
nuisance,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Keeping  a  gaming  house^  at  common  law.{x) 

That  defendant  at,  &c.,  on,  &c.,  and  at  divers  other  times  between 
that  day  and  the  finding  of  this  inquisition,  unlawfully  did  keep  and 
maintain  a  certain  common  gaming  house;  and  in  the  said  common 
gaming  house,  for  lucre  and  gain,  on,  &c^  and  on  the  said  other  days 
and  times,  there  imlawfully  and  wilfully  did  cause  and  procure 
divers  idle  and  evil  disposed  persons  to  frequent^and  come  to  play 
together  at  a  certain  unlawful  game  of  cards  called  rouge  etnoir; 
and  in  the  said  common  gaming  house,  on,  &c.,  and  on  the  other 
days  and  times,  there  unlawfully  and  wilfully  did  permit  and  suffer 
the  said  idle  and  evil  disposed  persons  to  be  and  remain  playing 
and  gaming  at  the  said  unlawful  game  of  rouge  et  noir,  for  divers 
large  and  excessive  sums  of  money ;  to  the  great  damage  and  com- 
mon nuisance,  &c.,  to  the  evil  example,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap,  3). 

Second  count     Gaming  room. 

That  the  said  J.  S.,  afterwards,  to  wit,  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  of  this  in- 
quisition, with  force  and  arms,  at  the  parish  aforesaid  in  the  county 
aforesaid,  unlawfully  did  keep  and  maintain  a  certain  common  gam- 
ing room  in  the  house  of  one  J.  N.,  there  situate ;  and  in  the  said  com- 
mon gaming  room  &e,,  {as  in  the  last  county  only  subsiiiuiing: 
"gaming  room" ybr  "gaming  house.") 

pote,  and  his  ffaiti  was  fband  spon  such  ase  of  H,  the  court  do  not  think  a  statute  neces- 
sary  to  make  his  offence  indictable.  The  only  case  which  looks  to  the  contrary  is  the  one 
in  i  Ld.  Raym.  1197,  where  an  indictment  a^inst  a  person  for  bein|f  a  bawd  was  held  ill, 
Uiat  bein^r  a  spiritual  offence.  The  reason  does  not  hold  here,  as  we  have  no  spiritual 
court,  and  it  does  not  appear  that  a  person  may  not  here  be  indicted  for  being  a  bawd. 

**  Though  we  have  strong  doubts  in  this  case  from  the  argument  of  Mr.  Dunlap,  and 
fi'om  the  circumstance  that  no  case  has  been  found  of  an  indictment  for  this  offence  in 
England,  we  have  nevertheless  come  to  the  conclusion  that  there  is  no  objection  to  this 
indictment  on  the  ground  of  variance,  and  that  the  fkets  set  forth  constitute  an  indictable 
offence.** 

(^)  Arch.  C.  P.  5th  Am.  ed.  753.  This  precedent  was  held  good  in  R.  «.  RMrier,  2  D. 
Al  R.  431 ;  1  B.  &  C.  272 ;  see  Hunter  v.  Com.,  2  S.  &  R.  298.  Holroyd  J.,  in  R.  «.  Taj. 
lor,  3  B.  &r  C.  502,  intimated  that  it  would  be  enough  simply  to  charge  the  defendant  with 
kt^eping  a  common  gaming  house;  and  such,  on  a  kindred  case,  is  the  leaning  of  the  Su- 
premv  Court  of  Mussachusells;  Com.  v.  Pxay,  13  Pick.  359. 
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Keeping  a  common  gaming  house  at  common  law.    Another  form^  omit" 
ting  tlie  averment  in  last  of  playing  rouge  et  noir,{y) 

Thai  M.  M.,  late  of,  &c.,  being  an  idle  and  ill-disposed  person,  on, 
&c.,  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  taking  of  this  inquisition,  with  force  and  arms  at,  &c.,  a 
certain  common  gaming  house  there  situate,  for  his  lucre  and  gain, 
unlawfully  and  injuriously  did  keep(z)  and  maintain,  and  in  the  same 

(y)  Dickinson's  Q.  S.  6th  ed.  425 ;  see  3  R  &  C.  502,  R.  «.  Josiah  Taylor.  '*  Kcepinsf 
Ihc  iioose"  for  the  specified  purpose,  is  the  offence ;  and  therefore,  like  keepin^i^  a  bawdy 
house, jpeoeral  evidence  will  support  an  indictment;  J.  Anson  «.  Stewart,  1  T.  R.  754. 

{*)  Keeping  a  common  graming  house,  and  for  lucre  and  gain  unlawfully  causing  and 
procuring  diveis  idle  and  ill-disposed  persons  to  frequent  and  come  to  plajr  together  at  a 
game  caHed  rouge  et  noir,  and  permitting  the  said  idle,  &o^  to  remain  playing  at  the  said 
game  for  divers  large  and  excessive  sums  of  money,  is  indictable  at  common  law ;  R.  o. 
Roger,  1  &  &  C.  275 ;  2  D.  &  R.  431,  S.  C;  Dickinson's  Q.  S.  6th  ed.  425.  *«See,'*  says 
Mr.  Chitty,  3  C.  L.  673,  "other  precedento,  41  Went  156;  6  t6.  364;  I  Bro.  237.  For 
keeping  a  common  raffling  shop;  Trem.  P.  C.  241.  See  in  general  Hawk.  b.  ],  c.  92; 
Cora.  Dig.  Justices  of  the  Peace,  B.  42  j  Abr.  Gaming;  Bums  J.,  Gaming;  Williams  J., 
Gaming,  4  Bla.  Com.  171-174.  All  common  gaming  bouses  are  nuisances,  not  only  from 
the  encouragement  to  dissipation  which  they  afford,  but  also  from  the  disturbance  tliey 
occasion  to  the  people  who  live  near  them,  by  the  numbers  of  idle  persons  whom  they 
bring  together  and  the  quarrels  they  necessarily  occasion;  Hawk.  b.  1,  c.  75,  s.  6;  and  in 
a  late  ca^e,  it  was  held  that  the  keeping  of  a  common  gaming  house,  and  for  lucre  and 
gain  unlawfully  causing  and  procuring  divers  idle  and  evil  disposed  persons  to  frequent 
and  come  to  play  together  at  a  game  called  *  rouge  et  noir,'  and  permitting  the  said  idle 
and  evil  disposed  persons  to  remain  playing  at  the  said  game,  for  divers  large  and  excessive 
sums  of  money,  is  an  offence  indictable  at  common  law;  1  B.  &  C.  272  ;  2  D.  &  R.  431 ; 
and  it  shall  seem  that  an  indictment,  merely  charging  the  defendant  with  keeping  a  com- 
mon gaming  house,  would  be  good ;  per  Holroyd  J.,  i6. ;  see  also  Bac  Abr.  Gammg,  and 
Com.  Dig.  Justices  of  the  Peace,  B.  (42)  (A)." 

On  this  point,  Bronson  C.  J.,  in  People  «.  Jackson,  3  Dcnio  101,  says:  **  We  have  not 
enacted  the  statute  33  Hen.  VIII.  a  9,  s.  1 1,  against  gaming  houses ;  (see  1  Hawk.  P.  C. 
721,  Corwood's  ed.).  Still  I  have  no  doubt  that  the  keepiuff  of  a  common  gaming  house 
is  indictable  at  the  common  law ;  (The  King  v.  Rogier,  1  B.  &.  C.  272 ;  The  People  e. 
Sergeant,  8  Cowen  139).  It  is  illegal  because  it  draws  together  evil  disposed  persons^ 
encourages  excessive  gaming,  idleness,  cheating  and  other  corrupt  practices,  and  tends  to 
public  disorder.  Nothing  is  more  likely  to  happen  at  such  places  than  breaches  of  the 
public  peace;  (1  Hawk.  P.  C.  693,  s.  6;  Roecoe  Cr.  Ev.  663,  ed.  of  1836;  1  Russ.  on  Cr. 
299,  ed.  of  1836;  3  ChiL  C.  L.  673,  note,  ed.  of  1819;  Arch.  C.  P.  600,  ed.  of  1840). 
But  it  is  not  so  of  a  bouse  or  room  for  the  illegal  sale  of  lottery  tickets.  Men  do  not 
congregate  at  such  places.  On  the  contrary,  they  go  in  one  at  a  time,  and  the  business  is 
transacted  behind  screens  and  in  comers  where  there  is  no  witness.  There  is  enough  of 
evil  in  it,  bat  no  tendency  to  breaches  of  the  public  peace.  It  is  true  that  an  unauthorized 
fottery  is  a  public  nuisance;  (1  Rev.  Stat.  665,  s.  26).  But  a  place  for  the  sale  of  tickets 
is  not  a  lottery.  Keeping  an  office  or  other  place  for  registering  tickets  in  an  unauthorized 
lottery  is  expressly  forbidden,  (s.  34) ;  but  there  is  no  prohibition  against  keeping  an  office 
or  place  fi>r  the  sale  of  tickets.  1  see  no  principle  on  wliich  the  first  count  can  be  sup- 
ported. 

**  The  second  count  charges  the  keeping  of  an  ill-governed  and  disorderly  room  for  the 
UU  of  tiekeU,  The  pleader  has  substituted  the  sale  of  tickets  for  such  things  as  are 
usually  done  in  bawdy  houses.    This  count  is  worse  than  the  otliers." 

The  statute  33  Hen.  VIII.  c.  9,  s.  11,  enacts  *  that  no  person  shall  lor  his  gsin,  lucre  or 
living,  keep  any  common  house,  alley  or  place  of  bowling,  coyting,  doysh,  ca^ls,  half- 
bowl,  tennis,  dicing-table,  carding  or  any  unlawful  game,  then  or  thereafter  to  be  invented, 
on  pain  of  forfeiting  forty  shillings  a  day.  But  upon  this  clause  it  has  been  decided  that 
if  the  guests  in  an  inn  or  tavern  call  for  a  pair  of  dice  or  tables,  if  the  house  be  not  for 
gaming,  lucre  or  gains,  but  they  only  play  for  recreation  and  for  no  gain  to  the  owner  of 
the  house,  this  is  not  within  the  statute,  fior  is  such  person  that  plays  in  such  house  that 
is  not  kept  for  lucre  or  gain,  within  the  penalty  of  that  law;  Dalt  c  46.  By  5  Geo.  VI. 
c  83,  s.  4,  every  person  playing  or  betting  in  any  open  or  public  place,  at  or  with  any  ta. 
ble  or  instrument  of  gaming,  at  any  game  or  pretended  game  of  chance,  may  be  treated 

37** 
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common  gaming  house,  on  the  said,  &c.,  and  on  the  said  other  days 
and  times  there,  unlawfully  and  injuriously  did  cause  and  procure 
divers  idle  and  ill-disposed  persons  to  frequent  and  come  together  to 
game  and  play,  and  the  same  idle  and  ill-disposed  persons  to  be  and 
remain  in  the  said  comimon  gaming  house,  and  to  game  and  play  to- 
gether, on  the  said,  &c.,  at,  (&c.,  and  on  the  said  otlier  days  and  times 
there,  did  unlawfully  and  injuriously  procure,  permit  and  suffer,  by 
means  whereof  divers  noises,  disturbances  and  breaches  of  the  peace 
of  the  said  state,  then  and  on  the  said  other  days  and  times,  were 
there  occasioned  and  committed ;  to  the  great  encouragement  of  idle^ 
ness  and  dissipation,  to  the  great  damage  and  common  nuisance,  &jc, 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 

Like  the  first  only  saying:  <<a  certain  cpxnmoxi  gaming  room  in 
a  certain  house/' 

Third  count     The  same  played  being  hazard. 

That  the  said  M.  m.  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  said,  &c.,  with  force  and  arms  at,  &c., 
aforesaid,  a  certain  other  gaming  house  there  situate,  unlawfully  and 
injuriously  did  keep  and  maintain,  for  the  gaming  and  playing  at  a 
certain  and  unlawful  game  with  dice  called  hazard,(a)  and  in  the  said 
last  mentioned  common  gaming  house,  on,  &c.,  in  the  year  aforesaid, 
and  on  the  said  last  mentioned  days  and  times,  there  unlawfully  and 
unjustly  did  cause,  procure,  permit  and  suffer  divers  idle  and  ilUdis- 
posed  persons  to  frequent  and  come  together  to  game  and  play  toge- 
ther at  the  said  unlawful  game  called  hazard,  and  the  said  last  men- 
tioned idle  and  ill-disposed  persons  to  be  and  remain  in  the  said  last 
mentioned  common  gaming  house,  and  to  game  and  play  together  at 
the  said  unlawful  game  called  hazard,  on  the  said,  &c.,  and  on  the 
said  last  mentioned  other  days  and  times  there  did  unlawfully  and  in- 
juriously procure,  permit  and  suffer  the  said  last  mentioned  persons,^ . 
in  the  said  last  mentioned  gaming  house  there,  on  the  said,  d^xx,  and 
on  the  said  other  days  and  times,  by  such  last  mentioned  procure- 
ments, permission  and  sufferance  of  the  said  M.  M.,  did  game  and  play 

as  a  Taffrant  wiUiin  the  act,  bot  playing  at  bowls  is  not  within  the  act;  1  Gown.  c.  35 ; 
Paley85,110. 

A  houM  in  which  a  &ro  tablo  is  kept  for  the  purpose  of  common  gambling,  is  per  $t 
a  nuisance,  and  it  is  not  necessary  to  constitute  it  such,  that  there  should  be  proof  of  fre- 
quent affrays  and  disturbances  committed  there;  State  o.  Doom,  Charlton  1 ;  Bac  Ahr.tiL 
Nuisance,  1  Hawk.  P.  C.  c  76,  s.  6 ;  R.  v.  Dixon,  10  Mod.  336 ;  1  Russ.  on  Cr.  321. 

The  facts  which  may  be  given  in  evidence  to  one  indicted  as  a  common  gambler,  are 
not  merely  those  perpetrated  within  the  county  where  the  bill  is  found;  foundation  being 
first  shown  by  proof  of  the  corpas  delicti^  it  may  be  proved  that  he  kept  a  faro  bank  or 
gaminff  table,  or  had  otherwise  been  guilty  of  nnlawful  gaming,  in  other  counties;  Com. 
V.  Hopkins,  2  Dana  430 ;  ted  quere. 

A  single  act  of  gaming,  unaccompanied  with  circumstances  of  ag^ravatiou,  is,  it  is 
said,  not  such  a  misdemeanor  as  will  authorize  a  court  to  require  sureties  for  good  beha- 
viour ;  Estes  o.  State,  2  Humph.  469. 

An  indictment  under  the  South  Carolina  act  of  assembly  of  1816,  to  prevent  gaming, 
against  a  person  for  permitting  persons  to  play  cards  at  his  house,  being  a  public  house, 
is  not  good,  unless  it  state  that  the  persons  were  playing  at  such  games  as  were  not  ex- 
cepted in  the  act,  and  where  a  conviction  had  taK^n  place  on  such  an  indictment  the  judg- 
ment  was  arrested;  Reynolds  ©.  State,  2  N.  dt  M'Cord  365. 

(a)  See  stat.  33  Hen.  VIII.  c.  9;  J  Hawk.  c.  92;  and  42  Geo.  III.  c.  1 19^  respecting 
Little  Goes ;  Dickinson^s  Q.  S.  6th  cd.  426. 
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together  at  the  said  unlawful  game  called,  Sac. ;  to  the  great  danger, 
&xi.j  {as  in  the  first  count). 

Fourth  count. 

Like  the  third  sat/ing:  "common  gaming  room,"  Scc^aa  in  the 
second. 

Same^  and  permitiing  persons  unknoum  to  play  at  E,  0.(b) 

And  the  jurors,  &c.,  do  further  present,  that  W.  W.  being  such  idle, 
&c.,  and  not  minding,  &c.,  on,  &c.,  aforesaid,  and  on  divers  other  days, 
&c,  with  force  and  arms  at,  &c.,  aforesaid,  a  certain  common  gaming 
house  there  situate,  for  his  lucre  and  gain,  unlawfully  and  injuriously 
did  keep  and  maintain,  and  in  the  said  last  mentioned  gaming  house 
a  certain  common  gaming  table  called  an  E.  0.  table,  for  the  use  and 
purpose  of  divers  idle  and  ill-disposed  persons  whose  names  are  to 
the  jurors  aforesaid  unknown,  to  resort  and  frequent,  and  come  toge- 
ther to  play  at  a  certain  unlawful  game  called  E.  0.,  did  then  and 
there,  to  wit,  on,  &c.,  aforesaid,  and  on  the  said  other  days  and  times 
there,  unlawfully  and  injuriously  keep  and  maintain,  and  did  cause 
and  procure  and  permit  and  suffer  divers  idle,  &c.,  to  frequent  and 
come  together  to  game  and  play  at  and  with  the  said  common  gam- 
ing table,  at  the  aforesaid  game  called  E.  0.,  and  the  said  idle,  &c.,  to 
be  and  remain  at  the  said  last  mentioned  common  gaming  table,  at 
the  aforesaid  unlawful  game  called  E.  0.,  then  and  there,  to  wit,  on, 
&c.,  at,&c.,and  on  the  divers  other  days  and  times  at,&c.,did  unlaw- 
fully and  injuriously  procure,  permit  and  suffer,  to  the  great  encou- 
ragement of  idleness  and  dissipation,  to  the  great  damage  and  cotu- 
moQ  nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  and 
against  the  peace,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Fourth  count. 

Like  the  third,  with  the  same  difference  between  the  second  and 
firsiy  viz.  the  substitution  q/*** a, certain  common  gaming  room/' 
^dd  a  count  merely  charging  the  defendant  with  keeping  a  <<  com- 
mon gaming  house,"  for  which  see  Holroyd  J.  in  B.  fy  C.  272, 
though  per  contra.  Com.  v. 

Gaming  house.    Form  in  use  in  New  York. 

That  A.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  taking  this  inquisition, 
with  force  and  arms  at,  &c.,  a  certain  common  gaming  house  there 
situate,  for  his  lucre  .and  gain  unlawfully  and  injuriously  did  keep 
and  maintain,  and  in  the  said  common  gaming  house  then  and  there 
unlawfully  and  injuriously  did  cause  and  procure  divers  idle  and  ill- 
disposed  persons  to  be  and  remain,  and  the  said  idle  and  ill-disposed 
persons  on,  &c.,  in  the  year  last  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  taking  this  inquisition,  to  game 
together  and  play  at  cards,  dice,  billiards,  in  the  said  common 

gaming  house  aforesaid,  then  and  there  did  unlawfully  and  injuriously 

(6)  3  Chit  C.  L.  674. 
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procure,  permit  and  suffer,  and  the  said  idle  and  ill-disposed  persons 
then  and  there  in  the  said  connmon  gaming  house  aforesaid,  on  the 
day  and  year  last  aforesaid,  and  on  the  said  other  days  and  times,  by 
such  procurement,  permission  and  sufferance  of  the  said  A.  B.,  did 
game  together  and  play  at  cards^  dice,  billiards,  {stating  other  games 
ifany)y  for  money,  to  the  great  damage  and  common  nuisance,  &c., 
against,  die.    {Conclude  as  in  book  1,  chap.  3). 

Jgainst  innkolder  in  Massachusetts  for  suffering  cards  to  he  flayed, 
under  staL  1798,  c.  20.{d) 

That  A.  B.,  late  &c.,  innholder,  on,  &c.,  at,  &c.,  being  then  a  person 
there  licensed  as  an  innholder  according  to  law,  d£C.,  and  being  then 
and  there  in  the  exercise  of  said  employment  as  innholder,  did  un- 
lawfully suffer  and  allow  sundry  persons,  &c.,  to  play  at  cards  (and 
other  unlawful  games)  in  the  dwelling  house  of  him  the  said  B., 
occupied  and  improved  by  him,  being  the  same  dwelling  house  in 
which  he  was  licensed  to  keep  his  inn  as  aforesaid,  against  the  peace, 
&c.,  and  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

That  the  said  on  the  day  and  year  aforesaid,  and  at  the  place 

and  county  aforesaid,  being  there  duly  licensed  as  an  innholder  as 
aforesaid,  and  in  the  exercise  of  said  employment  as  innholder,  un- 
lawfully did  suffer  and  allow  a  great  number  of  persons  so  to  play  in 
his  inn  at  cards  and  keeno  table,  for  money,  against  the  peace,  &c., 
and  contrary,  dtc.     {Conclude  as  in  book  1,  chap.  3). 

Against  an  innholder,  in  Massachusetts,  for  cdlowing  ninepins,  ^c,  to  be 
played  on  his  premises.{e) 

That  A.  B.,  on,  &c.,  at,  &c.,  not  being  then  and  there  licensed  as  an 
innholder,  victualler  or  retailer  of  spirituous  liquors,  for  hire,  gain  and 


((/)  This  form,  with  the  exception  of  the  averment  in  braeketB^  which  was  struck  oat 
as  Burplasage,  and  with  the  introduction  of  the  allegation  here  inserted,  that  the  defendant 
was  in  exercise  of  his  employment  as  innkeeper,  seems  to  have  bc«n  approved  by  the 
Supreme  Court  in  Com.  o.  Bolkom,  3  Pick.  381 ;  see  Com.  o.  Arnold,  4  Pick.  351. 

(e)  Com.  V.  Godin?,  3  Mete  391 ;  Cora.  e.  Stowell,  9  Mete  573. 

In  the  latter  case,  Dewey  J.  said:  ^The  ease  of  Com.  o.  Goding,  3  Mete.  130,  is  a  deei- 
sive  authority  to  show  that  the  game  of  bowls  is  an  unlawful  game  within  the  provisions 
of  the  Rev.  Stats,  c  50,  s.  17.  The  next  question  raised  is,  whether  it  be  competent  to 
charge  the  defendant  fbr  two  distinct  offences,  under  that  statute.  If  the  offence  charged 
was  tlie  keeping,  in  his  dwelling  house,  of  tables  for  the  purpose  of  playing  at  billiards, 
which  is  the  offence  first  described  in  this  section,  the  argument  that  tMs  was  one  conti- 
nuing offence,  and  not  susceptible  of  a  division,  or  properly  oh&rgeable  as  distinct  offences, 
would  deserve  consideration.     But  the  case  before  us  does  not  present  that  qaestion. 

*^  The  statute  provides  that,  *  if  any  person  not  licensed  as  an  innholder,  victualler  or 
retailer  of  spirituous  liquors,  shall  keep  or  suffer  to  be  kept,  in  any  house,  building,  yard, 
garden  or  dependency  thereof,  by  him  actually  used  or  occupied,  any  tables  fbr  the  purpose 
of  playing  at  billiards,  fbr  hire,  gain  or  reward,  or  shall  for  hire,  gain  or  reward,  suffer  any 
person  to  resort  to  the  same  for  the  purpose  of  playing  at  billiards  or  any  other  unlawful 
game,  every  person  so  offending  shall,  fcir  every  such  offt:nce,  forfeit,*  Slc 

**lt  is  this  latter  offence,  and  not  the  act  of  keeping  a  house  or  place  for  playing  at  bil- 
liards, &c.,  which  is  the  subject  of  the  present  indictment  The  offence  here  charged  is 
not  a  continuing  offence.  It  consists  in  })ermitting  persons,  fbr  hire  and  reward,  to  resort 
to  a  building  used  by  the  defendant,  for  the  purpose,  on  their  part,  of  playing  at  bowls. 
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reward,  unlawfully  did  suffer  certain  persons,  whose  names  to  the 
jurors  are  unknown,  to  resort  to  a  certain  building  there  situate,  and 
by  said  A.  B.  then  and  thefe  actually  used  and  occupied  for  the  pur- 
pose of  playing  at  bowls  and  ninepins,  the  same  being  then  and  there 
an  unlawful  game,  against  the  peace,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Against  same  for  keeping  gaming  cocks^  under  Rev.  Stat  c,  47,  s,  9.(/) 

That  T.,  &C.,  at,  &c.,  on,  &c.,  did  have  in  his  the  said  T.'s  house,  in 
said  W.,  certain  game-cocks,  the  said  game-cocks  being  then  and 
there  implements  of  gaming,  the  said  T.  being  then  and  there  duly 
licensed,  according  to  law,  as  an  innholder,  and  the  said  house  being 
the  same  in  which  the  said  T.  was  so  licensed,  according  to  law  as 
an  innholder,  as  aforesaid;  and  he  the  said  T.,  being  then  and  there 
in  said  house,  in  the  occupation  of  an  innholder  as  aforesaid,  under 
said  license,  and  he  the  said  T.  did  then  and  there  suffer  certain 
persons  theu  and  there  resorting  to  said  house,  to  wit,  A.  B.,  &c.,  and 
C.  D.,  &j^.y  then  and  there  to  use  and  exercise,  within  his  the  said  T.'s 
said  house,  the  game  of  cock-fighting,  the  same  being  an  unlawful 
game,  to  wit,  with  the  game-cocks  aforesaid ;  against,  &c.,  and  con- 
trary, &c.     (Conclude  as  in  book  1,  chap.  3). 

Against  tavern-keeper  for  permitting  unlawful  gaming  in  Pennsylvania.{g) 

That  A.  B.,  &c.,  on,  &c.,  and  at  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  this  inquisition,  with  force  and 
arms,  &c.,  at,  &c.,  then  and  at  the  said  other  days  and  times  being  a 
tavern-keeper  and  a  retailer  of  spirituous  liquors  within  the  said 
county,  unlawfully  did  permit  and  allow  divers  games  of  address  and 
hazard  at  cards  to  be  practised  and  played  at  for  money  within  his 
house  in  the  said  county;  and  then  and  the  said  other  days  and  times, 

This  offence  may  be  repeated  from  day  to  day,  and  in  connexion  with  different  indiTiduals, 
and  of  coarse  may  be  the  subject  of  distinct  indictments,  or  distinct  counts  in  the  same 
indictment 

**  Sach  being  the  nature  of  the  offence,  it  is  properly  charged  oo  a  single  day  certain,  and 
not  on  divers  days  and  times. 

**  It  is  then  objected  to  the  sufficiency  of  thb  indictment,  that  it  does  not  allege  that  the 
persons  who  resorted  to  the  building  used  by  the  defendant,  actually  played  ^there  at  the 
game  of  bowls.  But  the  statute  offence  is  complete,  if  they  were  permitted  by  the  6e» 
fendant  to  resort  to  a  building  by  him  used  for  the  purpoee  of  playing  at  Iwwls.  The 
indictment  is,  we  think,  sufficient  in  this  respect 

**  It  is  farther  objected  to  the  indictment,  that  it  does  not  allege  that  any  persons  resorted 
to  the  building  'of  the  defendant  for  the  purpose  of  playing  at  bowk.  This  objection 
arises  upon  the  collocation  of  the  words  *for  the  purpose  of  playing  at  bowls.*  These 
words,  alleging  the  purpose,  &c.,  are  supposed  by  the  counsel  for  the  defendant  to  be  solely 
applicable  to  Uie  building,  and  introduced  to  define  the  character  of  the  house,  and  not  the 
parpose  for  which  the  visitors  resorted  to  the  house.  This,  as  it  seems  to  us,  is  an  erro- 
neoos  reading  of  the-,  indictment  The  allegation  of  *  the  purpose  of  playing  at  bowk,* 
seems  more  distinctly  to  be  applied  to  the  persons  who  resorted  to  the  house. 

**  The  allegation  is,  that  the  building  was  actually  used  and  occupied  by  tlie  defendant, 
and  that  while  it  was  thns  occupied  and  used,  he,  for  hire  and  reward,  permitted  certain 
persons  to  resort  thereto  for  the  parpose  of  playing  at  bowls.  The  language  Is  reasonably 
certain,  and  brings  the  case  within  the  statute.** 

(/)  Com.  9.  Tittoo,  8  Mete  934. 

Ig)  This  indictment  originally  appeared  in  Reed*8  Digest 
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in  his  said  house,  did  permit  divers  persons  to  the  inquest  aforesaid 
unknown,  to  be  and  remain  playing,  betting  and  gaming  for  money, 
at  cards  and  other  unlawful  games ;  to  the  evil  example,  &c.,  con- 
trary, &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Against  a  person  in  same^  for  keeping  a  gambling  device  called  sweat" 
chLh.{k) 

That  L.  W.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  unlawfully  did 
publicly  and  privately  set  up,  erect,  make,  exercise,  keep  open,  show 
and  expose  to  be  played  at,  drawn  at  and  thrown  at  by  dice,  numbers 
and  figures,  a  certain  play  and  device  called  sweat-cloth,  and  then 
and  there  unlawfully  did  cause  and  procure  to  be  set  up,  erected, 
made,  exercised,  kept  open,  showed  and  exposed  to  be  played  at, 
drawn  at  and  thrown  at,  by  dice,  numbers  and  figures,  a  certain  play 
and  device  called  sweat-cloth,  contrary,  &c.,  to  the  common  nuisance, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count     Common  gamivg  house. 

That  the  said  L.  W.,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  &c.,  did  keep  and  maintain,  and  yet  doth  keep  and  maintain,  a 
certain  common,  ill-governed  and  disorderly  gaming  house  there  situ- 
ate, and  then  in  his  said  gaming  house  did  cause,  entice  and  procure 
divers  disorderly  and  idle  persons  to  come  and  resort,  and  then  and 
there  in  his  said  house,  the  same  disorderly  and  idle  persons  to  be 
and  remain  drinking,  tippling,  gaming  and  playing  at  unlawful  games 
with  dice,  numbers  and  figures,  for  money,  liquor  and  other  valuable 
things,  unlawfully  did  procure,  permit  and  suffer,  to  the  common 
nuisance,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Gambling  under  Pennsylvania  act  of  1847.   First  countj  keeping  a  room 
for  gambling.{i) 

That  T.  E.  J.  K.,  late  of,  die,  yeoman,  and  R.  B.,  late  of,  &c.,  yeo- 
man, on,  <£»:.,  at,  &C.,  unlawfully  did  keep  a  room  to  be  used  and 
occupied  for  gambhng,  and  did  knowingly  permit  the  same  to  be 
used  and  occupied  for  gambling,  to  the  great  scandal  of  public  morals, 
to  the  evil  example,  &c.,  contrary,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Second  count.     Exhibiting  gambling  apparatus. 

That  the  said  T.  E.  J.  K.  and  the  said  R.  B.,  on  the  day  and  year 
aforesaid,  at  the  county  and  within  the  jurisdiction  aforesaid,  unlaw- 
fully did  keep  and  exhibit  a  certain  gaming  table,  and  devices  and 
apparatus  to  win  money  thereat  and'  therewith,  contrary  to  the  form 
of  the  act  of  the  general  assembly  in  such  case  made  and  provided, 
to  the  evil  example,  die,  and  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

Third  count    Aiding  persons  unknown  in  keeping  a  gambling  table. 

That  the  said  T.  E.  J.  K.  and  R.  B.,  on  the  day  and  year  aforesaid, 

(h)  Drawn  in  1808,  by  Mr.  Thomas  Sergeant,  then  deputy  attorney<^generaL 

(t)  These  counts  were  sustained  in  Com.  e.  Kerrison,  Philadelphia,  Sept  T.  1847. 
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at  the  county  and  within  the  jurisdiction  aforesaid,  unlawfully  did 
aid  and  assist  cerlain  persons  whose  names  are  to  the  inquest  afore- 
said as  yet  unknown,  to  keep  a  certain  gaming  tahle,  and  device  and 
apparatus  thereto  belonging,  to  win  and  gain  money  thereat  and 
therewith,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Fourth  count    Persuading  J,  S.  to  visit  a  gambling  room. 

That  the  said  T.  E.  J.  K.  and  R.  B.,  on  the  day  and  year  ^foresaid, 
at  the  county  and  within  the  jurisdiction  aforesaid,  did  unlawfully 
persuade  and  prevail  on  one  J.  W.  S.,  by  means  of  an  invitation  then 
and  there  given  by  the  said  T.  E.  J.  K.  and  R.  B.,  to  the  said  J., 
to  visit  a  certain  room  then  and  there  kept  for  the  use  of  gambling, 
contrary,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Against  a  tavern-keeper  for  holding  near  his  house  a  horse  race^  under 
the  Pennsylvania  statute.{j) 

That  S.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  the  said  S.  then  and 
there  being  the  keeper  of  a  public  house,  a  certain  horse  race  on,  &c., 
had^  holden  and  run,  near  the  house  of  the  said  S.  B.,  at  which  said 
horse  race,  divers  sums  of  money  and  other  valuable  things  were 
betted,  staked  and  striven  for,  and  were  lost  and  won,  did  incite, 
promote  and  encourage,  contrary,  &c,,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

That  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  at  the 
county  aforesaid,  a  certain  horse  race  was  had,  holden  and  run,  near 
the  house  of  the  said  S.  B.,  at  which  said  horse  race  divers  sums  of 
money  and  other  valuable  things  were  betted,  staked  and  striven 
for  and  were  lost  and  won,  and  that  certain  evil  and  ill-disposed  per- 
sons being  then  and  thus  assembled  together  and  attending  at  and 
upon  the  said  horse  race,  the  said  S.  B.,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid  and  within  the  jurisdiction  of  this  court, 
&c.,  to  the  said  evil  and  ill-disposed  persons  so  assembled  together 
and  as  aforesaid  then  and*  there,  had  holden  and  run,  divers  quan- 
tities of  wines,  spirituous  liquors,  beer,  cider  and  other  strong  drink 
did  furnish,  contrary  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Far  a  masquerade^  under  Pennsylvania  statute  of  Ibth  February ^  1808.(A) 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania,  inquiring 
for  the  of  upon  their  oaths  and  affirmations  respectively 

do  present,  that  late  of,  <&c.,  on,  &c.,  at,  &c.,  did  set  on  foot, 

promote  and  encourage  a  masquerade  within  the  aforesaid,  to 

the  great  danger,  &c.,  to  the  common  nuisance,  &c,,  contrary,  &c., 

and  against,  &c.     {Conclude  as  in  book  I,  chap.  3). 


ij)  This  form  was  prepared  by  Jared  Ingenoll,  Eeq^  the  then  attorney-general  of  Penn- 
ijlvania. 
ik)  4  Smith  L.  490. 
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Gamivg  with  persons  of  colouTf  under  the  South  Carolina  statute. 

That  A.  B.,  being  a  white  person,  on,  &c,  at,  &a,  unlawfully  did 
game  at  a  certain  game  played  with  and  did  then  and  there 

unlawfully  bet  upon  a  certain  game,  then  and  there  played  with 
by  the  said  and  to  which  the  said  then  and 

there  part  ;  and  then  and  there  unlawfully  and  willingly 

was  present,  aiding  and  abetting  the  said  in  then  and  there 

playing  with  at  a  certain  game  of  chance,  against,  dLC.,  and 

against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Gaming  in  Alabama.    First  count,  playing  at  cards. 

That  A.  B.  late  of,  &c.,  on,  &c.,  in  the  county  aforesaid,  did  play 
at  a  game  with  cards  in  a  tavern  there  situate,  against,  &c.,  and  con- 
trary, &c.     {Conclude  as  in  book  1,  chap,  3). 

That  the  said  A.  B.  late  of,  &c.,  on  the  day  and  year  aforesaid,  in 
the  county  aforesaid,  did  play  at  a  game  with  cards  in  a  house  where 
spirituous  liquors  were  then  and  there  retailed,  contrary,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

That  the  said  A.  B.  late  of  said  county,  on  the  day  and  year  afore- 
said, in  the  county  aforesaid,  did  play  at  a  game  with  cards  in  a  pub- 
lic place,  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Keeping  a  gaming  table  in  Alabama.{l) 

That  R.  W.  W.,  late  of,  &c.,  on,  &c.,  in  the  county  aforesaid,  did 
keep  and  exhibit  a  certain  gaming  table,  called  a  faro-bauk,  played 
whh  cards,  and  kept  for  gaming,  contrary,  &c.,  and  against, &c.  {Con- 
elude  as  in  book  1,  chap.  3). 

At  common  law,  for  nuisance  in  an  open  profanation  of  the  Lord's  day, 
by  keeping  shop.{m) 

That  A.  B.,  late  of,  &c.,  butcher,  on,  &c.,  and  continually  afterwards 
until  the  day  of  taking  this  inquisition,  at,  &c.,  was  and  yet  is  a  com- 

(Z)  State  V.  Whitworth,  6  Port  435. 

(m)  Dickinson's  Q.  S.  6th  ed.  389. 

Particular  instances  of  profanation  of  the  Lord*8  day,  or  Sandaj,  are  by  seTeral  statutes 
mode  punishnbie  before  magistrates ;  but  it  is  also  said  to  be  indictable  at  common  law. 
3  East  P.  C.  c.  1,  8.  3 ;  and,  as  it  seems,  as  a  breach  of  public  decency.  Mr.  East  goes 
on  to  mention  the  above  precedent,  citing  an  early  edition  of  the  Crown  Circuit  Comp. 
155,  and  1  Hawks,  c.  6,  s.  1,  2,  3.  **  At  sessions,**  says  Hawkiiis  (ed.  1787),  book  1,  c. 
6,  "  it  is  usual  to  indict  for  the  nuisance  in  keeping  open  shop,**  and  cites  Crown  Circuit 
Comp.  372.  The  eighth  and  latter  editions  of  that  work,  however,  omit  the  above  prece- 
dent A  butcher  might  kill  or  sell  victuals  on  Sunday  before  3  C.  I.  c.  1 ;  aocordinffiy,  an 
indictment  against  a  butcher  for  exercising  his  trsde  on  a  Sunday,  was  held  bad  on 
demurrer,  for  not  concluding  against  the  form  of  the  statute  ;**  R.  v.  Brotherton,  Stra.  7(fi. 
(^ere^  for  the  act  makes  it  only  the  subject  of  a  penalty  recoverable  before  a  jostloe.  See 
also  4  Bl.  C.  63;  1  Taunt  134. 

In  Middlesex,  precepts  have  for  many  ages  issued  each  terra  from  the  crown  office, 
directed  to  the  constables  in  the  different  districts,  to  make  returns  to  the  grand  jury,  by 
way  of  presentment  uf  all  nuisances  and  profaners  of  the  Lord*s  day,  dec,  in  oraer  that 
they  may  be  proceeded  against  according  to  law.  These  returns,  when  made,  are  ooosi- 
dered  as  preeentmentfl,  and  may  be  prosecuted  as  such,  or  as  indictments;  1  Chit  C.  JL  4th 
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mon  Sabbath  breaker  and  profaner  of  the  Liord's  day,  commonly 
called  Sunday;  and  that  the  said  A.  B., on,  &c.,  being  the  Lord's  day, 
and  on  divers  other  days  and  times,  being  the  Lord's  days,  during  the 
time  aforesaid,  at,  &c.,  in  a  certain  place  there  called,  &c.,  did  keep  a 
common,  public  and  open  shop,  and  in  the  same  shop  did  then  and 
on  the  said  other  days  and  times,  being  the  Lord's  days,  there  openly 
and  publicly  sell  and  expose  to  sale  flesh  meat  to  divers  persons  to 
the  jurors  aforesaid  as  yet  unknown  ;(n)  to  the  common  nuisance,((7) 
&C.9  and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Keeping  shop  openy  or  iraffickivg  en  the  Sabbath,  on  Charleston  Neck\p) 

That  A.  B.,  being  the  owner  and  occupier  of  a  grocery  store  and 
retail  shop,  situate  in  the  parish  of  St.  Philip,  in  the  district  of 

Charleston,  and  state  aforesaid,  and  within  the  limits  of  Charleston 
Neck,  in  which  said  store  and  shop,  spirituous  liquors  were  and  are 
usually  vended,  on,  Arc,  being  the  Sabbath  day,  with  force  and  arms, 
at,  &c.,  unlawfully  did,  [stating  offence),  against,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap,  3). 

Doing  business  on  Sunday,  against  the  Massachusetts  statute.{pp) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  that  day  being  Lord's  day,  and 
between  the  hour  of  twelve  of  the  clock  at  night  on  the  Saturday 
night  preceding  said  Lord's  day,  and  the  time  of  the  sun's  setting  on 
said  Lord's  day,  at,  &c.,  did  keep  open  his  shop,  there  situate,  for  a 
long  time,  to  wit,  for  the  space  of  one  hour,  for  the  purpose  of  doing 
labour,  business  and  work  therein,  not  being  works  of  necessity  or 
charity,  namely,  selling  goods  and  merchandise  therein  on  said  Lord's 
day,  as  aforesaid,  against,  &c.,  and  contrary,  &jc.  {Conclude  as  in 
book  1,  chap.  3). 

ed.  310.  In  practice,  however,  after  appe«rance  entered  fbr  defendanti  the  prooeeding 
is  in  general  abandoned  $  7  &  8  Geo^  iV.  c.  38,  does  not  extend  to  prevent  present- 
ments (at  least  in  Middlesez)i  by  constables  against  persons,  ibr  that  they  **  beinf 
eommon  Sabbath  breakers  and  profaners  of  the  Lord's  day,  commonly  called  Sunday,  did 
on  certain  Sabbath  days  and  bonrs  daring  the  celebration  of  divine  service,  keep  open 
shop,  and  therein  openly  sell  divers  goods/*  This  subject  having  been  brought  before  the 
Court  of  King's  Bench,  in  Trin.  T.  1837,  by  the  grand  jury  of  Middlesex,  Mr.  Justice  Lit- 
tleton, in  his  charge  to  them  on  11th  November,  1837,  stated  that  the  presentments  of 
nuisances,  &c.,  by  the  constables  to  the  grand  juries,  were  of  the  most  remote  antiqnity, 
and  must  be  considered  deliberately  by  the  latter,  who  must  proceed  to  present  such 
offences  of  pro&nation  of  the  Sabbath  as  should  be  returned  to  them,  and  thus  afford  the 
opportunity  of  proceeding  on  such  presentments,  to  any  person  who  might  take  them  up. 
He  also  declared  that  Sunday  trading,  if  carried  on  to  any  extent  which  creates  a  nui- 
sance (see  1  Taunt  134),  or  obstruction,  was  indictable  at  common  law;  but  that  a  mere 
act  of  selling  on  tiie  Loi^d's  day  was  not  now  more  indictable  than  it  had  been  fbr  the  last 
seven  hundred  years.    Diekinson's  Q.  S.  6th  ed.  389. 

By  a  Saxon  law  of  king  Athelstan,  cited  2  InsL  236,  **  Die  autem  dominicio  nemo 
mercaturam  fiielto;  id  quM  si  quis  egerit,  et  ipsa  merce,  et  triginta  praterea  solidis 
molctator.** 

The  constitutionality  of  laws  of  this  class,  has  recently  been  vindicated  in  Com.  o.Specht, 
Supreme  Court  of  Pennsylvania,  June,  1848. 

(n)  If  they  are  known,  their  names  must  be  stated.    Dickinson's  Q.  S.  6th  ed.  390. 

(0)  This  allegation  was  omitted  in  R.  e.  Brotherton,  Stra.  702,  as  well  as  **  against  the 
fixrm  of  the  statute."  Snch  an  act  done  in  a  corner  might  perhaps  not  be  indictable  at 
common  law.    Drurv  e.  Desfontaines,  1  Taunt  134;  Dickinson's  Q.  S.  6th  ed.  390. 

(p)  Taken  from  the  printed  form  in  use  in  Charleston. 

ijf)  Taken  from  the  printed  form  in  use  in  Boston. 
33 


Digitized  by  LjOOQIC 


446  OFFCffCES  AGAIRST  SOCIfiTT. 

That  A.  B.,  of,  &c.,  on,  &c.^  that  day  being  Lord's  day,  and  be* 
tween  the  midnight  preceding  and  the  midnight  succeeding  said  day, 
at  Boston  aforesaid,  he  then  and  there  being  a  person  keeping  a  certain 
house,  shop  and  place  of  public  entertainment  and  refreshment,  there 
situate,  did  then  and  there  suffer  certain  persons  whose  names  to  said 
jurors  are  not  known,  to  the  number  of  to  abide  and  remain 

in  his  said  house,  shop  and  place  of  business,  drinking  and  spending 
their  time  idly,  said  persons  not  being  travellers,  strangers  or  lodgers 
in  his  house  and  shop  and  place  of  business  aforesaid,  and  did  then 
and  there,  and  between  the  midnight  preceding  and  the  midnight 
succeeding  said  Lord^s  day,  entertain  said  persons  to  the  said  number 
of  in  his  said  house,  shop  and  place  of  business,  against,  &c., 

and  contrary,  &c.     {Conclude  as  in  book  1,  chap,  3). 

That  A.  B.,  of,  &c.,  on,  &c.,  between  the  midnight  preceding  and 
the  sun-setting  of  said  day,  that  day  being  the  Lord's  day,  did,  at  Bos- 
ton aforesaid,  do  certain  work,  labour  and  business,  not  bding  works  of 
necessity  and  charity,  to  wit,  did  then  and  there  work,  labour,  and  do 
business,  work  and  labour  in  against,  &c.,  and  contrary,  &c. 

{Conclude  as  in  book  1,  chap.  3). 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  he  then  and  there  not  being 
licensed  as  an  inuholder,  tavern-keeper,  common  victualler,  or  retailer 
of  wine,  rum,  brandy  or  other  spirituous  liquor,  did  sell  to  a  person 
whose  name  is  as  yet  unknown  to  said  jurors,  a  certain  quantity  of 
intoxicating  liquor,  to  wit,  one-half  of  a  gill  of  intoxicating  liquor, 
the  same  day  of  being  Sunday,  and  the  time  of  said  sale 

of  said  intoxicating  liquor  being  between  the  hour  of  twelve  of  the 
clock  on  the  Saturday  night  preceding  said  Sunday,  and  the  time  of 
the  sun-setting  on  said  Sunday,  against,  &c.,  and  contrary,  &c 

{Conclude  as  in  book  1,  chap.  3). 

Offering  putrid  meat  for  sale.{q) 

That  C.  C,  late  of,  &c.,  butcher,  on,  &c.,  unlawfully,  knowingly 
and  mischievously,  at,  &c.,  in  the  public  market  there  situate,  did 
expose  and  offer  for  sale  as  good,  sound  and  wholesome  meat  and 
provisions,  to  divers  liege  subjects  of  the  Commonwealth  of  Pennsyl- 
vania, fifty  pounds*  weight  of  beef  and  upwards,  the  same  beef  then 
and  there  being  infected,  putrid,  corrupted  and  unsound  and  un- 
wholesome meat  and  provisions,  he  the  said  C.  then  and  there  well 
knowing  the  said  beef  to  be  as  aforesaid  putrid,  infected,  corrupted, 
unsound  and  unwholesome,  to  the  great  damage  of  the  health,  and 
to  the  nuisance,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
<:hap.  3). 

Jndther  form  for  the  same.{r) 

That  S.  S.,  Jr.,  late  of,  &c.,  farmer,  on,  &c.,  at,  &c.,  did  then  and 
there  unlawfully,  falsely,  maliciously,  mischievously  and  deceitfully 

(q)  Drawn  by  Mr.  Bradford, 
(r)  State  o.  Smith,  3  Hawks  378. 

Taylor  C.  J:  **  The  6rst  exception,  taiien  both  as  a  cfround  for  a  new  trial,  and  in  arrest 
of  judgment,  that  tiierc  is  no  charge  of  the  defcndant^d  being  a  trader  in  beef,  cannot  be 
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sell  and  dispose  of  to  one  D.  C.  and  others,  certain  nnwholesome 
and  poisonous  beef,  and  did  then  and  there  receive  pay  for  the  same, 
to  the  great  injury  of  the  said  D.  C.  and  his  family,  to  the  great 
nuisance,  &c.,  and  against,  &c.     {Conclude  as  in  hook  1,  chap,  3). 

Exhibiting  scandalous  and  libellous  effigies^  and  t/iereby  collecting  a 
crowdj  ^c.    First  counHjs) 

That  the  said  R.  C,  afterwards,  to  wit,  on,  &c.,  and  on  divers  other 
days  and  times,  as  well  on  the  Lord's  day,  commonly  called  Sunday, 
as  on  other  days,  between  the  said,  &c,  and  the  day  of  taking  this 
inquisition,  and  for  divers  long  spaces  of  time,  to  wit,  for  the  space 
of  ten  hours  in  each  of  the  several  days  last  aforesaid,  at,  &c.,  at  the 
windows  of  a  certain  messuage,  shop  and  premises,  of  and  belonging 
to  the  said  R.  C,  there  situate,  and  being  in  and  near  to  a  certain 
common  and  public  highway  there,  called  Fleet  street,  and  to  the 

■ostained ;  for  the  &ct  charged  in  the  indictment  and  with  the  circamstances  accompany, 
ing  it,  ia  indictable  by  whomsoever  committed.  It  is  not  necessary  to  state  in  such 
indictment  that  the  defendant  acted  in  violation  of  any  duty  imposed  on  him  by  his  pecu- 
liar  condition;  for  it  is  a  misdemeanor  at  common  law  knowingly  to  give  any  person 
injarious  food  to  eat,  whether  the  defendant  be  excited  by  malice  or  a  desire  of  gain.  The 
charge  in  Treeve*B  case  was,  for  wilfully,  deceitfully  and  malicioasly  supplying  prisoners 
of  war  with  unwholesome  food,  not  fit  to  be  eaten  by  man.  It  was  laid  aa  an  offence  at 
common  law ;  and  an  exception  was  taken  in  arrest  of  judgment,  that  it  was  not  indict- 
able ;  as  it  did  not  appear  that  what  was  done  was  in  breach  of  any  contract  with  the 
public,  or  of  any  moral  or  civil  duty.  The  defendant  was,  in  fact,  a  contractor  with  the 
public  for  supplying  the  prisoners  with  provisions,  but  that  was  not  stated  in  the  indict- 
ment, nor  was  it  held  necessary  to  state  it ;  and  the  conviction  was  supported  upon  the 
broad  ground,  that  the  giving  of  unwholesome  victuals,  not  fit  for  man  to  eat,  whether 
from  motives  of  gain,  from  malice  or  deceit,  was  clearly  an  indictable  offence.  (2  Ekuit 
P.C.821), 

^  There  are  several  precedents  of  indictments  for  the  same  offence,  variously  modified, 
9tattid  in  2  Chit  C.  L.  556,  on  which  convictions  have  been  had,  upon  undoubted  princi- 
ple«  of  law.  It  is  true,  that  a  very  ancient  statute  was  passed,  further  to  aggravate  the 
pimishmcnt  for  selling  unwholesome  provisions,  but  as  I  have  met  with  no  prosecutions 
upon  it,  the  common  law  may  be  supposed  to  have  been  weakened  by  the  legislature's 
making  declarations  against  offences  which  were  criminal  by  the  common  law,  when  pro- 
perly  understood.  Of  this,  several  remarkable  instances  are  stated  in  Barrington  on  the 
Statutes  313.  It  seems,  upon  the  whole,  that  the  public  health,  whether  affected  through 
the  medium  of  unwholesome  food,  or  poisoning  the  atmosphcie,  or  introdobing  infectious 
diseases,  is  anxiously  guarded  by  Uie  common  law.  There  ought  to  be  judgment  for  the 
state.** 

Hall  J. :  "I  concur  in  opinion,  that  the  act  charged  in  the  indictment  is  an  indictable 
offence.  In  4  Bl.  16*2,  it  is  said,  that  it  is  an  offence  against  public  health,  to  sell  unwhole- 
some provisions.  From  this  it  might  be  inferred,  that  unless  the  public  were  concerned 
in  the  act,  it  was  not  a  public  offence,  as  in  the  case  of  The  King  v.  Baldock,  for  supplying 
tlie  prisoners  with  unwholesome  food,  he  being  a  public  contractor  for  that  purpose  (S 
Chit.  C.  L.  556),  and  the  case  of  The  King  o.  Treeve,  who  was  indicted  for  the  same 
offence  (2  East  C.  L.  821).  But  it  is  laid  down  by  both  these  writers,  that  the  person 
charged  need  not  be  a  public  contractor;  that  it  is  a  misdemeanor  at  common  law  to  give 
any  person  unwholesome  food,  not  fit  for  man  to  eat,  lucri  causa^  or  from  malice  or  deceit, 
apart  from  other  considerations  which  entered  deeply  into  the  demerits  of  Baldock  and 
Treeve.  See  also  6  Rast  133, 141 ;  2  EastC.  L.  823;  2  Ld.  Raym.  1179  ;  3  Ld.  Ray m.  487. 
l^he  offence  is  one  that  common  prudence  cannot  guard  against,  and  what  is  most  im- 
portant, the  consequences  cannot  be  calculated.  I  think  judgment  should  be  given  for 
thesUte.'* 

Henderson,  J.  concurred. 

(ff)  R.  V.  Carlisle,  6  C.  &  P.  636. 

The  defendant  was  convicted  and  sentenced  before  Mr.  Justice  Park,  Mr.  Baron  BoUand, 
and  Sir  John  Cross,  knight 
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dwelling  houses  and  residences  of  divers  the  liege  subjects  of  our  said 
lord  the  king,  there  inhabiting  and  residing,  unlawfully  did  publiclf 
exhibit  and  expose,  and  did  cause  to  be  publicly  exhibited  and  ex- 
posed, divers,  to  wit,  three  scandalous  and  libellous  effigies  and 
figures,  that  is  to  say,  one  effigy  and  figure  intended  to  represent  and 
representing  the  devil  with  a  pitchfork,  and  one  other  effigy  and 
figure  intended  to  represent  and  representing  a  bishop  of  the  estab- 
lished church  of  the  said  united  kingdom ;  the  said  two  last  men- 
tioned effigies  and  figures  being  placed  together,  and  one  arm  of  the 
said  effigy  and  figure  representing  the  bishop  being  placed  within 
one  arm  of  the  said  effigy  and  figure  representing  the  devil ;  and 
underneath  the  said  two  last  mentioned  effigies  and  figures  was  a 
certain  inscription  and  paper  writing,  in  large  letters  and  characters, 
as  follows,  that  is  to  say,  "  Spiritual  Brokers  ;'*  and  one  other  effigy 
and  figure,  representing  and  intended  to  represent  the  person  of  a 
man  in  the  ordinary  dress  of  a  tradesman,  and  underneath  the  said 
last  mentioned  effigy  and  figure  was  a  certain  other  inscription  and 
paper  writing,  in  large  letters  and  characters,  as  follows,  that  is  to 
say, « Temporal  Brokers;"  and  between  the  said  two  effigies  and 
figures  in  this  count  first  mentioned,  and  the  said  effigy  and  figure  in 
this  count  last  mentioned,  and  near  to  all  the  effigies  and  figures  in 
this  count  aforesaid,  was  a  certain  other  inscription  and  paper  writing, 
in  large  letters  and  characters,  as  follows,  that  is  to  say,  «  Props  of 
the  Church  ;'^  and  also  divers  scandalous  and  libellous  placards  and 
paper  writings,  one  of  which  said  placards  and  paper  writings  was 
as  follows,  that  is  to  say,  "  No  Church  Rates ;"  one  other  of  which 
said  placards  and  paper  writings  was  as  follows,  that  is  to  say, 
<< Church  Robberies;"  one  other  of  which  said  placards  and  paper 
writings  was  entitled  as  follows,  that  is  to  say,  "Battle  of  Church 
Rates  ;V  and  one  other  of  said  placards  and  paper  writings  was  enti- 
tled as  follows,  that  is  to  say,  ^  Another  Seizure ;"  near  to  the  said 
common  and  public  highway  called  Fleet  street,  and  to  the  dwelling 
houses  and  residences  aforesaid,  and  within  view  of  persons  passing 
and  repassing  in  and  along  the  said  highway,  with  intent  to  attract 
the  notice  and  attention  of  persons  passing  and  repassing  in  and 
along  the  same  highway,  to  the  effigies  and  figures,  inscriptions,  pla- 
cards and  paper  writings,  in  this  count  aforesaid,  and  thereby  on  the 
several  days  in  that  behalf  aforesaid,  and  as  well  on  the  Lord's  day, 
commonly  called  Sunday,  as  on  the  said  other  days,  at  the  parish  and 
ward  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  he,  the  said  R.  C,  unlawfully  did  cause  and  procure 
and  occasion  divers  persons,  that  is  to  say,  forty  persons,  as  well  men 
as  women  and  children,  and  idle,  dissolute  and  disorderly  people, 
wrongfully  and  injuriously  to  assemble,  stand,  be  and  remain  in  the 
highway  aforesaid,  and  near  to  the  dwelling  houses  and  residences 
aforesaid,  for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  ten 
hours  in  each  of  the  several  days  in  that  behalf  aforesaid,  looking  at 
the  said  last  mentioned  effigies  and  figures,  and  reading  the  said  last 
mentioned  placards  and  paper  writings  so  by  him  the  said  R.  C.  ex- 
hibited and  exposed  in  manner  and  with  intent  aforesaid  ;  by  means 
v[  which  said  several  premises,  in  this  count  aforesaid^  the  common 
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and  public  highway  aforesaid,  on  the  several  days  and  times  in  that 
behalf  aforesaid,  at  the  parish  and  ward  aforesaid,  in  London  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  was  greatly  ob- 
structed and  straitened,  so  that  the  liege  subjects  of  our  said  lord  the 
king,  during  the  times  in  this  count  aforesaid,  could  not  go,  return, 
pass  and  repass  in  and  along  the  said  common  and  public  highway, 
and  to  and  from  the  said  dwelling  houses  and  residences  situate  and 
there  being  near  to  the  said  messuage,  shop  and  premises  of  the  said 
R.  C,  so  freely  and  conveniently  as  they  had  been  used  and  accus- 
tomed to  do,  and  of  right  ought  to  have  done,  and  still  of  right  ought 
to  do,  to  the  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  lord  the  king,  in  and  along  the  said  common  and 
public  highway  called  Fleet  street,  and  to  and  from  the  dwelling 
houses  and  residences  aforesaid,  going,  returning,  passing  and  repass- 
ing, and  near  to  the  aforesaid  messuage,  shop  and  premises  of  the 
said  R.  C,  dwelling  and  residing,  to  the  evil  example,  dzx;.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count. 

That  the  said  U.  C,  afterwards,  to  wit,  on  &c.,  and  on  the  said 
several  other  days  in  that  behalf  hereinbefore  mentioned,  with  force 
and  arms,  at  the  parish  and  ward  aforesaid,  in  London  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  in- 
juriously did  put,  place  and  exhibit  and  expose,  and  cause  and  pro- 
cure to  be  put,  placed,  exhibited  and  exposed,  divers,  to  wit,  three 
other  effigies  and  figures,  that  is  to  say,  one  effigy  and  figure  intended 
to  represent  and  representing  the  devil  with  a  pitchfork,  one  other  effigy 
and  figure  intended  to  represent  and  representing  a  bishop  of  the 
established  church  of  the  said  united  kingdom,  and  one  other  effigy 
and  figure  at  the  windows  and  on  the  outside  of  a  certain  messuage 
and  shop  there  situate  and  being  adjacent  to  a  certain  other  common 
and  public  highway  there  called  Fleet  street,  and  to  the  dwelling 
houses  and  residences  of  divers  liege  subjects  of  our  said  lord  the 
king,  situate  there,  and  did  unlawfully  and  injuriously  keep  and 
continue  and  cause  to  be  kept  and  continued,  the  same  effigies  and 
figures,  so  there  put,  placed,  exhibited  and  exposed,  as  last  aforesaid, 
for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  ten  hours  in 
each  of  the  several  days  in  that  behalf  aforesaid,  he  the  said  R.  C,  at 
the  several  times  he  so  put,  placed  and  exhibited,  and  exposed  the 
said  effigies  and  figures  in  this  count  aforesaid,  and  continued  the 
same  so  put,  placed,  exhibited  and  exposed  as  aforesaid,  well  know- 
ing that  the  said  highway  would  thereby  be  obstructed  in  the  manner 
in  this  count  hereinafter  mentioned ;  and  that  the  said  R.  C,  on  the 
several  days  in  that  behalf  aforesaid,  and  for  divers  long  spaces  of 
time,  to  wit,  for  the  space  of  ten  hours  in  each  of  the  said  several 
days,  and  as  well  on  the  Lord's  day,  commonly  called  Sunday,  as  on 
the  said  other  days,  at  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  by  means  of 
the  putting,  placing,  exhibiting  and  exposing  the  said  last  mentioned 
effigies  and  figures,  and  keeping  and  continuing  the  same  so  put, 
placed,  exhibited  and  exposed  at  the  windows,  and  the  outside  of 
the  said  messuage  and  shop,  as  in  this  count  aforesaid,  wilfully,  uu- 
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lawfully  and  injuriously  did  cause  and  procure  and  occasion  divers 
persons,  as  well  men  as  women  and  children,  and  idle,  dissolute  and 
disorderly  people,  that  is  to  say,  forty  persons,  to  assemble,  stand  and 
be  and  remain  in  the  said  last  mentioned  highway,  whereby  the 
same  highway,  on  the  several  days  and  times  in  that  behalf  aforesaid, 
and  as  well  on  the  Lord's  days,  commonly  called  Sundays,  as  on 
other  days,  was  greatly  obstructed  and  straitened,  so  that  the  liege 
subjects  of  our  said  lord  the  king,  during  the  said  times,  could  not  go, 
return,  pass  and  repass  in  and  along  the  same  highway,  so  freely 
and  conveniently  as  they  had  been  used  and  accustomed  to  do,  and 
of  right  ought  to  have  done,  and  still  of  right  ought  to  do,  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king,  in  and  along  the  same  highway  going,  returning, 
passing  and  repassing  and  there  inhabiting  and  residing,  and  against, 
&c.     {Conclude  as  in  book  1,  chap,  3). 

Keeping'  a  funtse  in  which  men  and  women  exhibit  ihemsdoes  naked^ 
q^c,  as  **  model  artists.*\t) 

That  E.  F.  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition  at,  &c., 
did  keep  and  maintain,  and  yet  doth  keep  and  maintain  a  certain 
common,  ill-governed  and  disorderly  house,  and  in  his  said  house  for 
his  own  lucre  and  gain  certain  persons,  as  well  men  as  women,  of 
evil  name  and  fame  and  of  dishonest  conversation,  did  permit  to  fre- 
quent and  come  together,  and  the  said  men  and  women  then  and  on 
the  said  other  days  and  times  there  unlawfully  and  wilfully  did  cause 
and  procure  in  his  said  house,  publicly  to  expose  and  exhibit  them- 
selves for  the  lucre  and  gain  of  him  the  said  E.  F.,  to  divers  persons 
in  his  said  house  assembled,  in  various  scandalous,  lewd,  lascivious, 
obscene  and  indecent  groupings,  attitudes,  postures  and  positions,  to 
the  manifest  corruption  of  the  morals  as  well  as  of  youth  as  of  other 
good  and  worthy  citizens  of  the  State  of  New  York,  in  open  violation 
of  decency  and  good  order,  to  the  great  damage  and  common  nui- 
sance, &c.,  to  the  evil  example,  <Slc,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

Second  counU 

That  the  said  E.  P.,  afterwards,  to  wit,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  at,  &c.,  unlawfully  did  publicly  exhibit  and  show,  and 
cause  and  procure  to  be  publicly  exhibited  and  shown  for  money, 
certain  persons,  men  as  well  as  women,  whose  names  are  to  the  jurors 
aforesaid  unknown,  in  various  impudent,  lascivious,  lewd,  wicked, 
scandalous  and  obscene  groupings,  attitudes,  positions  and  postures, 
to  the  manifest  corruption  of  the  morals  as  well  of  youth  as  of  other 
good  and  worthy  citizens  of  the  State  of  New  York,  in  open  violation 
of  decency  and  good  order,  to  the  great  damage  and  common  nuisance. 


{t)  Tbis  form  was  drawn  in  New  York»  in  March,  1848,  for  the  purpose  of  reaching 
the  **  Model  Artista."  A  oonviction  under  a  similar  kidictnient,  was  sustained  in  Philadel- 
phia, in  June,  1848. 
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die,  to  the  evil  example,  &c.,  and  against,  &c.  (Conclude  as  in  book 
1,  chap,  3). 

Third  count 

That  the  said  E.  F.,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  ward,  city  and  county  aforesaid,  was  the  keeper  of 
a  certain  public  place  of  amusement  known  and  designated  as  the 
Chatham  Theatre,  at  which  public  place  of  amusement  the  said  E. 
F.  did  exhibit  and  cause  and  procure  to  be  exhibited  for  money,  cer- 
tain persons,  men  as  well  as  women,  in  various  lascivious,  wicked, 
impudent,  lewd,  obscene  and  indecent  groupings,  attitudes,  postures 
and  positions,  to  the  manifest  corruption  of  the  morals  as  well  of 
youth  as  of  other  good  and  worthy  citizens  of  the  State  of  New  York, 
in  open  violation  of  decency  and  good  order,  to  the  great  damage  and 
common  nuisance,  &c.,  to  the  evil  example,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

Fourth  count 

That  the  said  F.,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  ward,  city  and  county  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  the  taking  of  this  inquisi- 
tion, at  the  ward,  city  and  county  aforesaid,  with  force  and  arms 
wickedly  and  unlawfully  did  exhibit  and  show  for  money  to  divers 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  a  certain 
lewd,  wicked,  scandalous,  infamous  and  obscene  representation,  ex- 
hibiting certain  living  men  and  women,  whose  names  are  to  the  jurors 
aforesaid  also  unknown,  in  divers  lewd,  lascivious,  wicked,  indecent 
and  obscene  groupings,  attitudes,  postures  and  positions,  to  the  mani- 
fest corruption  of  morals,  in  open  violation  of  decency  and  good 
order,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Bathing  publicly  near  public  ways  and  habitations,{u) 

That  H.  0.  G.  late  of  unlawfully,  deliberately  and  wilfully 

did  expose  and  exhibit  himself  naked  near  to  and  in  front  of  divers 
houses  of  the  good  people  of  the  said  state,  situate  at,  &c.,  aforesaid, 
and  also  near  to  a  certain  public  and  common  highway  there,  and 
also  in  the  presence  of  the  good  people  of  the  said  state,  both  male 
and  female,  with  intent  to  vitiate  and  corrupt  the  morals  of  the  said 
people  of  the  state,  to  the  common  nuisance,  &c.,  and  against,  &jo.{v) 
(Conclude  as  in  book  1,  chap,  3). 

That  the  said  H.  0.  G.  on,  &c.,  at,  &c.,  unlawfully,  deliberately  and 
wilfully  did  expose  himself  naked  to  divers  of  the  good  people  of  the 
state,  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 


(v)  Dickiiiflon's  Q.  S.  6lh  ed.  393. 

(«)  UndreMin^  on  a  beach  and  bathing  in  the  sea,  so  near  inhabited  honaee  as  to  be 
distinctly  visible  iVon  them,  is  an  offence,  thoogh  the  bouses  are  recently  erected,  and  the 
bathing  at  that  place  was  previousl?  general ;  R.  «.  Crunden,  2  Campb.  89 ;  1  Sid.  68 ;  I 
Keb.  So ;  2  Stran.  19«  ;  State  *.  Millard,  18  Verm.  574 ;  Dickinson*s  Q.  S.  Cth  ed.  394 ;  2 
Chit  C.  L.  41. 
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Public  exposure  of  naked  persoju{u:) 

That  J.  S.,  late,  dLC,  being  a  scandalous  and  evil  disposed  person, 
and  devising,  contriving  and  intending  the  morals  of  divers  good  peo- 
ple of  the  said  state  to  debauch  and  corrupt,  on,  &c.,  at,  &c.,  on  a 
certain  public  and  common  highway  there  situate,  in  the  presence  of 
divers  good  people  of  the  said  state  then  and  there  being,  and  within 
sight  and  view  of  divers  other  liege  subjects  through  and  on  the  said 
highway  then  and  there  passing  and  repassing,  unlawfully,  wickedly 
and  scandalously  did  expose  to  the  view  of  the  said  persons  present 
and  so  passing  and  repassing  as  aforesaid,  the  body  and  person  of 
him  the  said  J.  S.  naked  and  uncovered  for  a  long  space  of  time,  to 
wit,  for  the  space  of  one  hour,  to  the  great  scandal,  &c. 

Exposing  the  private  parts  in  an  indecent  posture.(x) 

That  H.  0.  G.,  late  of,  &c.,  and  intending  as  much  as  in  him  lay  to 
vitiate  and  corrupt  the  morals  of  the  good  people  of  the  said  state, 
and  to  stir  up  and  excite  in  their  minds  filthy,  lewd  and  unchaste 
desires  and  inclinations,  on,  &c.,  at,  &c.,  unlawfully,  wickedly,  delibe- 
rately  and  wilfully  did  expose  and  exhibit  his  private'  parts,  in  an 
indecent  posture,  situation  and  practice,  to  the  good  people,  both  male 
and  female,  of  the  said  state,  with  intent  to  vitiate  and  corrupt  the 
morals  of  the  good  people,  and  to  stir  up  and  excite  in  their  minds 
filthy,  lewd  and  unchaste  desires  and  inclinations,  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Same^  under  s,  8,  c.  444  Vermont  Rev.  Slats.    First  county  exposure  to 
divers  persons^  ^c.{y) 

That  A.  B.,  on,  &c.,  did  expose  and  exhibit  his  private  parts,  in  a 
most  indecent  situation  and  posture,  to  divers  persons,  with  intent  to 
excite  in  their  minds  lewd  and  unchaste  desires  and  inclinations,  &c 

(w)  Tills  form  is  given  by  Mr.  Archbold  (C.  P.  5th  Am.  ed.  774),  who  eitos  the  follow, 
ing  authorities;  R.  o.  Sir  Charles  Sedley,  10  St  Tr.  Ap.  93;  1  Sid.  168;  I  Keb.  620 ;  and 
Bee  R.  V.  Galiaro,  I  Sess.  Ca.  331 ;  R.  o.  Crunden,  2  Campb.  89 ;  1  B.  &  Ad.  933;  Reg.  9. 
Powell,  3  Q.  a  180;  2  Gale  &  D.  518. 

(x)  Dickinson's  Q.  a  6th  cd.  394. 

When  an  indictment  contained  two  accounts,  two  instances  ofexposare  were  allowed  to 
be  given  in  evidence,  viz.  one  on  each  of  two  separate  days,  or  two  sepaiate  instances  on 
the  same  day ;  for,  as  the  day  laid  in  the  first  count  was  immaterial,  exposure  on  another 
day  may  be  proved  on  that  count  Then  as  the  second  count  charged  the  offence  as  done 
on  the  **day  and  year  aforesaid,**  a  second  exposure,  viz.  the  day  laid  in  the  first  count 
may  be  shown ;  and  if  different  days  are  laid  in  different  counts,  any  number  of  acts  of 
exposure  may  be  shown ;  Rowbattei's  cose,  1  Lew.  C.  C.  R.  83. 

(y)  State  o.  Millard,  18  Verm.  575.    The  opinion  of  the  court  was  delivered  by 

Williams  C.  J. :  **  In  this  case  the  respondent  excepted  to  the  charge  of  the  court,  and 
also  to  their  decision,  in  overruling  the  motion  in  arrest;  on  both  which  points  we  think 
the  decision  was  correct 

**The  statute — Rev.  Stat  444,  s.  8 — provides,  that  if  any  man  or  woman,  married  or  un- 
married, shall  be  guilty  of  open  and  gross  lewdness  and  lascivious  behaviour,  Ate,  he  shall 
be  imprisoned  in  the  common  gaol  not  more  than  two  years,  or  fined  not  exceeding  three 
hundred  dollars.  No  particular  definition  is  given,  by  the  statute,  of  what  constitutes  this 
crime.  The  indelicacy  of  the  subject  forbids  it,  and  docs  not  require  of  the  court  to  state 
what  particular  conduct  will  conntitate  the  offence.  The  common  sense  of  community,  as 
well  as  the  sense  of  decency*  propriety  and  morality,  which  most  people  entertain,  is  sui- 
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Second  couvL    Exposure  in  the  presence  of  one  Polly  P. 

That  the  said  A.  B.  on,  &c.,  did  commit  open  and  gross  lewdness 
and  lascivious  behaviour,  and  did  then  and  there  lewdly  and  lasci- 
viously expose  his  private  parts  in  a  most  indecent  posture  and  situa- 
tion, in  the  presence  of  one  P.  P.,  with  intent  to  excite  in  her  mind, 
dec,  (as  in  last  count). 

Third  counL  Exposure  in  the  presence  of  Polly  P.  and  divers  oilier 
persons  to  the  jurors  unknoiDn, 

That  the  respondent,  said  A.  B.,  &c.,  intending  to  corrupt  the  man- 
ners and  morals  of  the  people,  did  commit  open  and  gross  lewdness 
and  lascivious  behaviour,  and  did  then  and  there  lewdly  and  lasci- 
viously expose  and  exhibit  his  private  parts  in  the  presence  of  one  P.P., 
and  in  the  presence  of  divers  other  persons  to  the  jurors  unknown,  Slc. 

Another  form  for  the  same  in  JSTorih  Carolina^  there  being  no  allegation 
of  the  presence  of  lookerS'On,{x) 

That  S.  R.,  late  of,  &c.,  on,  &c.,  at,  &c.,  being  an  evil  disposed  per- 
son, and  contriving  and  intending  to  debauch  and  corrupt  the  morals 

ficient  to  apply  the  statute  to  each  particular  case,  and  point  out  what  particular  conduct 
is  rendered  criminal  by  it 

**  That  tlie  conduct  of  the  respondent,  in  this  case,  was  lewd  and  lascivious,  is  beyond 
question.  A  public  exposure  of  himself  to  a  female,  .in  the  manner  this  respondent  did, 
with  a  Tiew  to  excite  unchaste  feelings  and  passions  in  her  and  to  induce  her  to  yield  to 
his  wishes,  is  lewd,  and  is  gross  lew£iess,  calculated  to  outrage  the  feelings  of  the  person 
to  whom  he  thus  'exposed  himself^  and  to  show  that  all  sense  of  decency,  chastity  or  pro- 
priety of  conduct,  was  wantiiig  in  him,  and  that  he  was  a  proper  subject  for  the  animad- 
version of  criminal  jurisprudence. 

**  That  this  lewdness. was  open — which  under  this  statute  must  be  considered  as  undis- 
£uised,  not  concealed,  'and  opposite  to  private,  concealed  and  unseen — is  also  evident 
There  was  no  desire  or  wish  for  concealment ;  and,  so  far  as  the  female  was  in  his  view, 
he  exposed  himself  to  her  with  the  intent  and  design  that  she  should  see  him  thus  exposed. 
The  crime  cannot  be  made  to  depend  on  the  number  of  persons  to  whom  a  person  thus 
exposes  himself,  whether  one  or  many.  Indeed,  the  offence  in  this  case  is  more  flaring 
and  gross  than  in  the  case  of  Sir  Charles  Sedley,  1  Sid.  168;  1  Keb.  620,  or  of  the  man 
who  bathed  in  a  public  place;  Rex  v,  Crunden,  2  Campb.  89.  In  those  cases  there  was  a 
disregard  of  decency,  without  any  design  to  outrage  the  feelings  of  any  individuals,  or  to 
excite  any  improper  desires  or  feelings  in  them.  In  the  case  ^Bfore  us,  such  motives  evi- 
dently actuated  the  respondent 

**  I  am  not  prepared  to  say,  that  the  conduct  of  the  respondent  would  not  have  been  in- 
dictable at  common  law,  notwithstanding  the  intimation  to  the  contrary  in  the  case  of 
Fowler  v.  The  State,  5  Day  81.  There  is  a  precedent  of  an  indictment  against  one  Ben- 
nett, in  2  Chit  41,  on  which  he  was  convicted,  which  would  have  been  sustained  by  the 
same  evidence  profhiced  against  this  respondent 

■*Of  the  soundness  of  the  decision  in  Commonwealth  v.  Cbtlin,  1  Mass.  8,  we  have  no- 
thing to  say,  and  only  remark  that,  in  that  case,  the  lewdness  was  designed  to  be  private, 
and  it  was  rather  accidental  that  the  offenders  were  discovered ;  and  in  this  particular  the 
case  is  essentially  different  from  the  one  before  us. 

**  No  other  objections  have  been  urged  in  the  argument  The  indictment,  in  the  second 
and  third  counts,  has  followed  the  words  of  the  statute.  Judgment  must  be  rendered  on 
the  verdict,  and  the  respondent  sentenced.*' 

(JT)  State  V.  Roper,  1  Dev.  &.  Bat  208. 

Gaston  J.,  after  stating  the  case,  proceeded :  "  We  consider  it  a  clear  proposition,  that 
every  act  which  openly  outrages  decency,  and  tends  to  the  corruption  of  the  public  morals, 
is  a  misdemeanor  at  common  law.  A  public  exposure  of  the  naked  person,  is  among  the 
most  offensive  of  those  outrages  on  decency  and  public  morality.  It  is  not  necessary  to 
the  constitution  of  the  criminal  act,  that  the  disgusting  exhibition  should  have  been  actually 
seen  by  tlie  public;  it  is  enough  if  the  circumstances  under  which  it  was  obtruded,  were 
soeh  as  to  render  it  probable  Uiat  it  would  be  publicly  seen ;  thereby  endangering  a  shock 
to  miidext  feeling,  maviifesting  a  contempt  for  the  taw8  of  decencv.  In  the  description  of 
every  indictable  ofieuce,  it  is  always  advisable  that  the  charge  should  be  made  to  conform 
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of  the  citizens  of  said  county,  on  a  certain  public  highway  in  said 
county,  did  indecently  and  scandalously  expose  to  public  view  the 
private  parts  of  him  the  said  R.,  to  the  evil  and  pernicious  example, 
<&c.,  and  against,  &c,    (Conclude  as  in  book  1,  chap.  3). 

Lewdness  and  lascivious  cohabilaiion  in  Massachusetts,  first  count,  las- 
civious  behaviour  by  lying  in  bed  openly  with  a  tDomaru 

That  A.  B.  of,  &c.,  on,  &c.,  and  from  that  day  to  the  day  of 

being  then  and  there  a  married  man  (and  having  a  lawful  wife 
alive),  did  commit  open,  gross  lewdness  and  lascivious  behaviour,  and 
did  then  and  there  lewdly  and  lasciviously  lie  on  a  bed  with  one  C.  F. 
(a  singlewoman),  she  the  said  C.  F.  then  and  there  not  being  the  wife 
of  the  said  A.  B.,  against,  &c.     (Conclude  as  in  book  1,  chap,  3). 

Second  count  Lascivious  behaviour,  by  putting  the  arms  openly 
about  a  woman,  &c. 

That  said  A.  B.  at,  dtc.,  on  the  day  and  year  aforesaid,  being  then 
and  there  a  married  man  and  having  a  lawful  wife  alive,  was  guilty 
of  open,  gross  lewdness  and  lascivious  behaviour,  by  openly,  lewdly, 
grossly  and  lasciviously  putting  his  arms  about  the  said  C.  F.,  (she 
the  said  C.  F.  then  and  there  being  a  singlewoman,  and  not  being  the 
wife  of  the  said  A.  B.),  against,  &c.(a)  (Conclude  as  in  book  1, 
chap,  3). 

to  approved  precedents.  A  departure  from  them  is  viewed  wilh  suspicion.  Tel  where 
there  are  no  precise  technical  expressions  and  terms  of  art  required,  so  appropriated  by  the 
law  to  the  description  of  an  offence  as  not  to  admit  a  substitute  for  thorn,  it  is  sufficient 
that  the  indictment  charges  in  intelligible  language,  with  distinctness  and  certainty,  all 
the  substantial  circumstances  which  constitute  the  offence.  In  2  Chit  C.  L.  41,  we  have 
a  precedent  of  the  indictment  which  was  used  in  the  case  of  The  King  v.  Cranden.  It 
consists  of  two  counts.  The  first  charges  that  he  exposed  himself  naked,  and  in  an  indo. 
cent  posture  near  to  and  in  front  of  divers  houses,  and  also  near  to  a  certain  public  high> 
way,  and  also  in  the  presence  of  divers  of  king*s  subjects:  the  second  cliargca,  that  he 
exposed  himself  naked  to  divers  of  his  majesty's  subjects.  In  2  Campbell's  Rep.  p.  89, 
we  have  a  report  of  the  case.  The  defendant  was  convicted  on  evidence  that  he  bathed  in 
the  sea,  dressing  and  undressing  on  the  beach,  opposite  to  the  East  Cliff  at  Brighton,  on 
which  cliff  there  was  a  row  of  inhabited  houses,  from  the  windows  of  which  he  might  be 
distinctly  seen,  as  he  was  undressed  and  swam  in  the  sea.  The  allegation,  that  tJiis  inde. 
cent  exhibition  was  made  in  the  presence  of  divers  persons,  was  satisfied  by  proof  that  it 
took  place  in  their  vicinity,  and  so  that  it  mij^ht  have  been  seen.  The  allegation  means 
no  more,  and  any  other  allegation  which  distinctly  and  e^cially  avers  as  much,  will  aa 
effectually  answer  to  descri^  the  offence.  The  averments  in  this  indictment,  that  on  a 
certain  public  highway  the  defendant  did  indecently  and  scandalously  expose  to  public 
view,  can  mean  nothing  less  than  that  the  indecent  exposition  was  so  made  that  it  might 
have  been  seen  by  numbers.  The  necessary  constituents  of  the  crime  are  therefore  stated, 
and  there  was  no  error  in  overruling  the  motion  in  arrest."  To  the  same  effect  is  Fowler 
r.  State,  5  Day  81 ;  Sute  v.  Grisham,  2  Yerg.  589.    See  p.  455 ;  see  aUo  next  note, 

(a)  These  counts  were  framed  under  the  stat.  of  1784,  c.  40,  and  were  brought  before 
the  Supreme  Court  in  Com.  v.  Catlin,  1  Mass.  9.  Nothing  but  secret  lewdness  was  proved 
on  trial  (the  principal  witness  having  peeped  through  the  window),  and  as  the  jury  were 
directed  to  acquit,  the  indictment  was  not  tested.  The  aivcrments  in  brackets  are  not  ia 
the  original,  though  it  would  be  safer  to  insert  them.  The  offence  charged  in  the  first 
count  is  clearly  a  misdemeanor  at  common  law  (see  Wh.  C.  L.  507),  though  it  is  ques- 
tionable  whether  to  indict  it  as  such,  it  should  not  be  charged  as  a  common  nuisance; 
State  V,  Waller,  3  Murph.229.  One  instance  of  carnal  connexion,  it  is  ruled,  is  not  enough 
under  the  statute;  there  must  be  a  continuanceof  cohabitation,  of  a  public  nature,  tendinjf 
to  corrupt  public  morals ;  Com.  v.  Calef,  10  Mass.  153.  But  I  apprehend  that  **  potting  his 
nrms  about'*  an  unmarried  woman  in  public,  has  now  become  too  principal  a  part  of  the 
dances  of  the  nation — said  by  Mr.  Bentham  to  be  part  of  its  common  law — ^to  be  dealt  with 
by  indictment 


Digitized  by  LjOOQIC 


HUISANCR.  455 

Lascivious  cohabitation  at  common  lazt,{b) 

'    That  A.  B.,  yeoman,  and  C.  D.,  spinster,  being  scandalous  and 
evil  disposed  persons,  on,  &c.,  at,  &c.,  devising  and  intending  the 

(()  Sute  V,  Grisham,  2  Yerg.  589.  **  It  is  insisted  for  the  plaintiff  in  error,"  said  the 
court,  **•  that  to  support  the  criminal  alleffations  in  i})e  presentment,  which  it  is  argued, 
amount  to  open  and  notorious  lew^ess,  die  acts  stated  must  be  shown  to  have  been  com- 
mitted in  public,  such  as  in  the  streets  of  a  town,  or  elsewhere  exposed  to  the  view  of 
divers  persons.  And  the  case  of  Com.  v.  Catlin  (1  Mass.  Rep.  8),  was  cited.  That  was 
an  indictment  brought  on  a  statute  of  the  State  of  Massachusetts,  the  provisions  of  which 
are  not  stated  in  the  report,  and  the  statute  itself  has  not  been  seen.  The  report  of  tlie 
case  in  the  booic  is,  that  on  an  indictment  under  the  statute  for  open  and  gross  lewdness 
and  lascivious  behaviour,  evidence  of  lewdness,  or  such  behaviour  in  secret,  will  not  sup- 
port the  indictment  This  case,  therefore,  wholly  dependent  upon  the  particular  provi- 
sions of  a  statute,  can  have  but  little,  if  anj  application  to  the  present  case,  which  is  a 
presentment  at  the  common  law.  It  will  not,  therefore,  be  remarked  upon  or  further 
noticed. 

**  The  common  law  is  the  guardion  of  the  morals  of  the  people,  and  their  protection 
against  offences  notoriously  against  public  decency  and  ^ood  manners ;  and  Blackstone 
says,  that  open  and  notorious  lewdness,  either  by  frequentmg  houses  of  ill-fame,  which  is 
an  indictable  offence,  or  by  some  grossly  scandalous  and  public  indecency,  is  cognizable 
by  the  temporal  courts.  At  one  time  in  England,  the  superintending  care  and  concern  of 
the  law  for  the  advancement  of  public  morality,  was  carried  to  so  great  an  extent,  that 
incest  and  adultery  were  made  capital  offences,  and  the  repeated  act  of  keeping  a  brotliel, 
or  committing  fornication,  were  (upon  a  second  conviction),  made  felony  without  the  bene- 
fit  of  the  clergy.  This  statute  was  made  during  the  commonwealth,  when  the  ruling 
powers,  says  Blackstone,  found  it  to  their  interest  to  put  on  the  semblance  of  very  extra- 
ordinary strictness  and  purity  of  morals ;  but  it  was  not  thought  proper  at  the  restoration 
to  revive  this  statute  and  renew  it,  being  of  such  unfashionable  rigour ;  since  which  time 
these  offences  have  been  left  to  the  feeble  coercion  of  the  spiritual,  and  the  temporal  courts 
take  no  cognizance  of  the  crime  of  adultery,  otherwise  than  as  a  private  injury ;  see  4  Bla. 
Com.  64,  65. 

**This  is  the  substance  of  Judge  Blackstone*s  review  of  the  law  of  England  upon  the  of- 
fences of  adultery  and  fornication,  and  the  other  offences  noticed ;  upon  which  it  appears 
that  even  in  England  at  this  day,  the  case  made  by  this  record  is  the  proper  subject  of  an 
indictment,  that  is,  a  grossly  scandalous  and  public  indecency,  fur  which  the  punishment 
is  by  fine  and  imprisonment  When  Judge  Blackstone  says,  that  the  crime  of^ adultery  is 
not  taken  into  cognizance  by  the  temporal  courts,  this  is  to  be  understood  of  secret  and 
private  adultery ;  for  if  open  and  notorious,  it  comes  within  his  description  of  a  grossly 
scandalous  and  public  indecency. 

**  But  let  it  be  understood  that  the  temporal  courts  in  England  have  no  cognizance  of 
the  crime  of  adultery  or  fornication,  when  secret  and  private  and  conBned  to  single  in. 
stances,  yet  they  are  not  thereby  legalized  or  rendered  dispunishable  as  not  being  offences; 
they  continue  offences  there  still,  but  their  cognizance  is  transferred  and  assigned  to  the 
spiritual  court,  who  punish  according  to  the  rules  of  the  canon  law.  It  cannot  follow 
as  a  consequence,  that  an  offence  which  is  common  to  both  the  law  of  England  and  this 
state,  and  is  animadverted  upon  by  the  law  of  England,  and  punished  by  the  spirituul 
court  there,  shall  escape  like  animadversion  of  the  law  and  punishment  here,  because  wo 
have  not  a  spiritual  court ;  but  it  rather  follows  from  analogy  that  our  county  court  of 
pleas  and  quarter  sessions  have  the  jurisdiction  in  these  matters,  as  we  find  that  matters, 
the  pioper  tribunal  of  which  was  the  spiritual  court  in  England,  are  in  this  state,  when  not 
repugnant  to  our  constitution  and  form  of  government,  assigned  to  the  county  courts,  as 
the  probate  of  wills  and  testaments,  the  granting  of  letters  of  administration,  &>c 

"■  But  in  addition  to  analogy,  we  have  the  express  authority  of  the  common  law,  as  de- 
clared by  the  judges  in  the  courts  of  justice,  who,  as  Blackstone  observes,  are  the  living 
oracles  and  depositories  of  the  law  (see  1  Bl.  Com.  68,  69,) ;  that  all  offences  against  food 
morals  arc  cognizable  and  punishable  in  the  temporal  courts,  that  are  not  particularly 
assigned  to  the  spiritual  court.  Thus,  in  the  case  of  The  King  e.  Sir  Francis  Blake  De- 
laval  (Burr.  Rep.  1434),  Ld.  Mansfield  says:  *■  It  is  true  that  many  offences  of  the  incon- 
tinent kind,  fall  properly  under  the  jurisdiction  of  the  ecclesiastical  court,  and  are  appro, 
priated  to  it;  but  if  you  except  those  appropriated  cases,  this  court  is  the  cu8to$  morum^ 
^the  guardian  of  the  morals  of  the  people),  and  has  the  superintcndency  of  offences  contra 
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morals  of  the  citizens  of  the  said  state  to  debauch  and  corrupt,  on, 
&c.,  atid  on  divers  other  days  and  nights  between  that  day  and  the 
day  of  taking  this  inquisition,  and  for  all  the  time  aforesaid,  iu  the 
county  aforesaid,  in  the  presence  and  view  of  divers  good  citizens, 
and  in  the  face  of  the  country,  unlawfully,  wilfully,  wickedly  and 
scandalously  did  then  and  there  live,  cohabit  and  use  together  as  man 
and  wife,  in  lewd  acts  of  fornication  and  adultery,  openly,  notoriously 
and  publicly,  they  not  being  married,  to  the  great  scandal  of  the  said 
good  and  worthy  citizens  of  the  said  state,  to  the  manifest  corruption 
of  their  and  the  public  morals,  in  contempt  of  the  said  state  and  the 
laws  of  the  land,  to  the  evil  example,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Lewdness,  ^c,  by  a  man  and  woman  unlawfully  cohabiting  and  living 
tqgel/ier.{c) 

That  on,  &c.,  and  upon  divers  other  days  between  that  day  and 
the  day  of  the  filing  of  the  indictment,  E.  C.  of  the  County  of  Sevier, 
labourer,  and  B.  B.  of  the  same  county,  spinster,  being  persons  of 
evil  disposition,  and  designing  to  corrupt  the  morals  of  the  people  of 
the  said  state,  unlawfully,  openly  and  publicly  did  live,  dwell  and 
cohabit  together  in  lewdness  and  adultery,  in  the  County  of  Sevier, 
they  being  uumarried  to  and  with  each  other,  &c. 


hoM8  morea^  (aj|rainst  ^ood  manners)  l  and  upon  this  grmind  he  addf,  *  both  Sir  Charles 
Sedley  and  Curl,  who  had  been  guilty  of  ofFcnces  against  good  manners,  were  prosecuted 
here.*  Thus  we  find  the  common  law  (independent  of  any  statutes),  is  the  guardian  of 
the  morals  of  the  people,  takes  cognizance  of  offences  against  good  manners,  and  tJiis 
cognizance  belongs  to  the  temporal  courts  in  England,  in  aU  those  cases  where  there  is  not 
an  appropriation  of  them  to  the  spiritual  court 

**  The  result  of  this  view  of  the  law  is,  that  acts  or  conduct  notoriously  against  pablic 
decency  and  good  manners,  constitute  an  offence  at  common  law,  cognizable  by  the  tem- 
poral couits,  even  in  England,  as  in  the  case  above  cited,  of  the  King  o.  Delaval,  which 
was  for  notoriously  living  with  a  kept  mistress,  and  in  the  cases  of  Sir  Charles  Sedley  and 
Curl,  above  mentioned,  who  had  been  guilty  of  offences  against  good  manners.  Now* 
what  is  the  gist  of  the  above  prosecutions  1  It  is  this,  that  the  act  or  acts,  or  parUcalar 
conduct  charged,  lie  notorious  and  against  good  manners,  not  that  they  should  have  been 
committed  in  the  public  streets,  or  elsewhere  exposed  to  the  view  of  divers  spectators. 
Such  an  exhibition  as  this  is  not  necessary  to  satisfy  the  term  notorious,  and  portray  its 
character  and  import  The  requisition  of  the  term  notorious,  or  notoriously,  in  the  oon- 
stitution  of  an  oneooe  of  the  nature  spoken  of,  is  sufficiently  answered  if  the  act  is  done 
in  such  a  manner,  or  under  such  circumstances,  as  necessarily  to  become  public,  or  gene- 
rally known  in  the  neighbourhood;  as  in  the  case  before  Ld.  Hardwicke,  where  it  appeared 
in  a  cause  in  the  Court  of  Chancery,  that  a  man  had  formally  assigned  his  wife  over  to 
another  man,  Ld.  Hardwicke  directed  a  prosecution  for  that  transaction,  as  being  noto- 
riously against  public  decency  and  good  morals. 

^  Thirdly,  it  is  objected  that  there  is  error  in  the  charge  of  the  court  As  to  this,  it  need 
only  be  observed,  that  if  there  is  any  error  in  the  charge,  it  is  in  favour  of  the  plaintiffii  in 
error,  in  requiring  circumstances  not  necessary  to  be  shown  in  the  proof  in  the  present 
case,  for  the  purpose  of  supporting  the  prosecution,  as  presenting  tliemselves  at  public 
worship,"  &,Q. 

(c)  State  o.  Cagle,  2  Humph.  414. 

In  this  case  the  judgment  was  arrested  by  the  Circuit  Court,  upon  the  ground  that  the 
living,  dwelling  and  cohabiting  together  in  lewdness  and  adultery,  being  unmarried,  is  nut 
charged  in  the  indictment  to  have  been  notorious.  The  allegation  of  notoriety,  however, 
if  necessary,  is  sufficiently  made  by  the  terms  ^  openly  and  publicly.** 
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Notorious  drunkenness,{d) 

Tliat  R.  T.,  OH)  &C.,  at,  &c.,  and  on  divers  other  days  before  that 
time,  was  openly  and  notoriously  drunk,  to  the  disturbance  of  the 
public  peace,  to  the  great  injury  of  the  public  morals  of  the  good 
citizens  of  the  state^  and  to  the  evil  example,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

gainst  a  common  scold,(e) 

That  M.  S.,  late  of,  &c.,  on,  &c,,  and  at  divers  other  days  and 
times  as  well  before  as  since,  at,  &c.,  was  and  is  a  common  scold 
and  disturber  of  the  peace  of  the  neighbourhood,  and  of  all  faithful 
subjects  of  this  commonwealth,  to  the  common  nuisance,  &c.,  to  the 
evil  example,  SLQ.,Bnd  against,  &c.    {Conclttdt  as  in  book  1,  chap.  3). 

Barratry.{f) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and  times, 
at,  &c.,  was  and  yet  is  a  common  barrator;  and  that  he  the  said  A.  B., 
on  the  said,  &c.,  and  on  divers  other  days  and  times,  in  the  county 
aforesaid,  divers  quarrels,  strifes  and  controversies,  among  the  honest 
and  quiet  good  people  of  the  state,  did  unlawfully  move,  procure, 
stir  up  and  excite,  to  the  common  nuisance,  &c.,  and  against,  &c. 
{Conclude  as  in  book  \y  chap.  3). 

(d)  Tipton  t>,  SUte,  9  Yer^.  549. 

**A»  to  the  second  reason  in  arrest  of  jud^ent,  that  the  indictment  does  not  cbarflre 
the  defendant  as  a  common  drunkard,  and  a  nuisance  to  society,  it  cannot  prevail.  The 
assignment  of  this  error  is  in  effect  substantially  the  same  with  the  chargre  in  the  indict- 
Qientf  for  the  indictment  does  not  charge  a  sinffle  act  of  drunkenness  alone,  bnt  repeated 
acts  of  the  like  kind.  It  charges  *  that  the  said  Reoben  Tipton,  on  the  second  day  of  Au- 
gast,  1830,  and  on  divers  other  days  before  that  time,  was  openly  and  notoriously  drunk.* 
This  shows  that  the  offenoe  was  a  common  thing  with  the  defendant  But  it  is  argued, 
that  a  man  may  be  drunk  as  often  as  he  pleases  m  his  own  house,  which  is  only  a  private 
iniary  to  himself^  and  in  which  the  public  is  not  concerned.  Suppose  this  reasoning  were 
aomiasible,  the  indictment  negatives  its  application  in  the  present  case,  for  the  charge  is, 
that  the  defendant  was  drunk,  openly  and  notoriously,  to  the  disturbance  of  the  public 
peace,  and  to  the  great  injury  of  the  public  morals  of  the  good  citizens  of  the  state.  Can 
it  be  said  that  this  conduct  is  not  an  injury  to  the  public,  and  an  evil  example  7  The  con- 
trary but  too  often  appears,  and  that  too,  either  accompanied  with  or  followed  by  fatal 
eonsequenoes. 

**  The  pernicious  influence  of  an  evil  example  is  plain  to  every  reflecting  mind,  and  the 
powerfnl  influence  of  this  vice  upon  society,  not  only  in  its  effects  on  the  relations  of  pri- 
vate life,  but  also  as  being  the  origin,  the  fomenter  and  the  promoter  of  the  greater  portion 
of  the  public  crime  of  the  country,  proves  it  to  be,  what  it  is,  an  indictable  offence.  The 
judgment  of  the  Circuit  Court  was  correct,  and  must  be  afiEirmed.** 

See  anU,  p.  493,  n. 

(e)  This  form  b  sufficiently  explicit;  James  v.  Coul  19  S.  ^  R.  990;  Com.  v.  Pray,  13 
Piek.  359;  6  Mod.  311;  9  Cow.  &61. 

(/)  Hawk.  b.  9,  c.  95,  s.  59. 

Barratry  is  the  habitual  moving  and  exciting  or  mainteining  suite  and  quarrels,  either 
at  law  or  otherwise,  Co.  Lit  368,  and  consiste  not  in  anv  single  act,  however  idagrant,  but 
in  a  succession  of  acts,  constituting  a  course  of  behaviour ;  Hawk.  b»  9,  c.  95,  s.  59.  It 
is  not,  therefore,  necessary  to  specify  in  |A«  indictment  the  particular  acte  on  which  the 
prosecutor  relies;  but  the  court  will  compel  him  before  the  trial,  to  inform  tlie  defendant 
by  a  written  notice  of  those  particulars,  and  will  exclude  him  from  offering  evidence  of  any 
others.  Per  Ashhurst  J.,  in  Anson  s.  Stuart,  I  T.  R.  754;  and  see  Diokin8on*8  Q.  S. 
917,  9ia 

39 
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Against  inhabitarUs  of  a  tonemkip^  far  nU  repairing  a  highcay  situate 
within  tJie  tawnship^g) 

That  on,  &c.,  there  was  and  still  is  a  certain  common  and  public 
highway,  leading  from,  &c.,  to,  &a,  used  for  all  the  good  citizens  of 
the  said  state,  with  their  horses,  coaches,  carts  and  carriages  to  go, 
return,  pass,  ride  and  labour,  at  their  free  will  and  pleasure,  and  that 
a  certain  part  of  the  said  highway  situate,  lying  and  being  in  the 
township  of,  &c.,  containing  in  length,  &c.,  and  in  breadth,  &c.,  on, 
&c.,  and  from  thence  continually  afterwards  until  the  day  of  the 
taking  of  this  inquisition,  at  the  township  aforesaid  in  the  county 
aforesaid,  was  and  yet  is  very  ruinous,  miry,  deep,  broken  and  in 
great  decay  for  want  of  due  reparation  and  amendment  of  the  same, 
so  that  the  queen's  subjects  through  the  same  way  with  their  horses, 
coaches,  carts  and  wagons  could  not  during  the  time  aforesaid,  nor 
yet  can  go,  return,  pass,  ride  and  labour,  without  great  damage  of 
their  lives  and  loss  of  their  goods:  And  that  the  inhabitants  of 
the  said  township  of,  (&c.,  in  the  county  aforesaid,  have  used  and  been 
accustomed  to  repair  and  to  amend,  and  of  right  ought  to  have  re- 
paired and  amended,  and  still  of  right  ought  to  repair  and  amend  the 
said  highway,  so  being  in  decay  as  aforesaid,  when  and  so  often  as  it 
hath  been  and  shall  be  necessary ;  to  the  great  damage  and  common 
nuisance,  &c.,  through  the  same  way  going,  returning,  passing,  riding 
and  labouring,  and  against^  &c.(A}   {Conclude  as  in  book  1,  chap,  3). 


{g)  Dickin8on*t  Q.  S.  6th  ed.  409. 

In  connexion  with  this  class  of  indictments  will  be  onnsidered : 
(1).  The  obligation  to  repair  highways  and  bridges. 
(2).  Nuisances  arising  from  a  neglect  of  this  obligatiaii. 
(3).  Requisites  of  indictment  for  the  offence. 

(I).  OhixgaUm  £e  repair  highways  and  brid^€§. 

At  common  law  the  obligation  to  repair  all  highways  lies  on  the  parishes  throogh  which 
they  pass;  each  being  liable  to  repair  each  portions  or  bounds  as  are  sitoate  in  its  respec- 
tive limits;  i  Hawk.  b.  1,  c.  76,  s.  5;  and  at  common  law  a  like  obligation  is  imposed  on 
counties  to  repair  all  public  bridges  within  their  boundaries ;  see  p.  400  Dickinaon*s  Q.  &; 
which  obligation,  since  tJie  statute  of  bridges,  extends  not  merely  to  the  bridge  itself  but 
to  the  roads  at  each  end;  R.  v.  Yorkshire  (West  Riding  InhabO,  7  East  588,  affirmed  on 
error  in  Dom.  Proc.,  5  Taunt.  S84,  S.  C.  Nor  does  the  rule  differ  in  the  case  of  a  bodv 
corporate  (or  private  person),  liable  by  preaeriplion  to  repair  a  bridge ;  and  this,  tfaongh 
the  repairs  done  by  the  parties  liable  have  been  confined  to  the  fabric  of  the  bridge,  and 
those  to  the  approaches  have  been  done  by  turnpike  commissioners ;  R.  v.  Lincoln  (Mayor 
and  cit^  oO,  8  A.  &.  £.  65;  3  N.  &.  P.  273,  8.  C;  for  as  early  as  the  reign  of  Edward 
the  Third,  the  approaches  to  a  bridge,  the  fabric  of  which,  but  not  the  Jinu  ^tudem  pm^ 
(is,  an  ecclesiastical  corporation  sole  was  bound  by  prescription  to  repair,  were  yet  held  by 
the  judges  to  be  excrescences  of  the  bridge  itself,  and  as  snch,  prima  facie  repairable  by  the 
same  partv  as  the  bridge  itself;  Abbot  of  O^mbe^s  case,  43  Ass.  275,  B.  pi.  37 ;  the  extent 
of  which  fast  liability  is  fixed  by  22  Hen.  VIII.  c.  5,  s.  9,  at  three  hundred  ftet  "  from  any 
of  the  ends  of  it" 

{h)  See  Reg.  v.  Heage  (Inhab.),  2  Q.  B.  R.  128.  Custom  laid  to  repair  aU  common  end 
pMie  hightoays  nimatf.  within  the  $aid  township  is  not  necessarily  bad,  b(it  it  seems  better 
to  add  in  such  a  cose  **  that  would  otherwise  be  repairable  by  the  parish  comprising  such 
township;"*  R.  e.  Hatfield,  4B.Sl  Al.  75;  R.  e.  Bridekirck,  11  East  304;  see  1  B.  4l  AL 
352,  356 ;  fi>r  that  averment  does  not  make  it  necessary  to  prove  that  there  are  or  have 
been  ancient  highways  in  the  said  township  (  R.  t.  Barnoldswich  (Inhab.),  12  L.  J.  (M. 
C.)44;  42a499,S.C. 

Dickinson^a  Q.  8. 6th  ed.  410. 
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gainst  a  county  far  suffering  a  public  bridge  to  decay.{i) 

That  on,  &c.y  there  was  and  from  thence  hitherto  hath  been  and 
still  is,  a  certain  common  and  public  bridge,  commonly  called  High- 

(t)  DickinK>a*8  Q.  S.  6th  ed.  413. 

(2).  Nui9anee$  by  omitting  to  repair  public  higkway$  and  bridge$. 

The  oonsidcrattoQ  of  proeecutiona  for  the  non  repair  of  hiffhways  and  bridges,  diflbra  es- 
aentially  from  that  of  other  parta  of  the  criminal  law;  for  thoogh  in  form  they  are  crimi- 
nal proceedings,  in  practice  they  are  usually  reaortod  to  as  modes  of  trying  disputed 
quetftions  of  a  liability  to  repair,  for  no  action  Ilea  by  an  individual  against  the  inhabitants 
of  a  county  for  an  iiijonr  sustained  in  consequence  of  a  public  bridge  being  out  of  repair; 
Runell  and  othera  v.  The  Men  Dwelling  in  the  County  of  Devon,  2  T.  R.  667,  and  cases 
collected ;  Rose  v.  Groves,  R.  L.  J.  (C.  P.)  253.  Not  only  on  the  account,  but  in  conse. 
quence  of  the  fact  that  the  proceedings  are  different  in  each  state,  depending  almost 
entirely  on  local  legialation,  no  attempt  is  made  to  lay  down  the  law  on  the  subject  aa 
regulated  by  statute. 

(3).  Re^inltB  of  indictment  ogaintt  pari9he$  or  counti€$for  nU  repairing  higkwafa  w 
kridge§. 

Indictments  against  a  parish  for  the  common  nuisance  of  not  repairing  highways,  and 
indictmenta  and  presentmenta  against  a  county  for  not  repairing  bridges,  must  allege 
affirmatively  that  the  way  or  bridge  is  public ;  and  that  it  liea  within  the  parish  or  oonnty 
which  M  alleged  to  be  bound  to  repair;  Halse^'s  caae.  Latch.  183,  cited  1  H.  Bla.  356. 
**To**  Kensington  held  to  exclude  Kenaington;  i6.  **  From  and  to"  do  not  necessarily  ex- 
elude  the  place  named;  R.  v.  Knight,  7  B.  &C.  413;  though  so  held  in  R.  e.  Gamlingay, 
3  T.  R.  513;  1  Leach  C  C.  52d,  S.  C;  and  again  since  R.  v.  Knight,  in  Reg.  v.  BotBeld, 
1  C.  &  M.  151 ;  (R.  V.  Knight  not  cited).  See  R.  e.  Camfield,  6  Esp.  136 ;  R.  v.  Steven- 
ton,  C.  Sl  K.  55.  **  From  and  through"  places  named,  is  said  to  exclude  the  termini ;  R. 
V.  Upton,  6  C.  4l  P.  133,  per  Tindal  C.  J.  Aa  to  ••  towards,"  see  3  A.  &.  C.  181,  Lem- 
priere  v.  Humphrey ;  and  1  East  377 ;  Wright  o.  Rattray  (cited  in  7  B.  ^  C.  266 ;  De 
Beauvoir  o.  Welch);  Rouse  v.  Bardin,  1  H.  Bla.  351.  *"  Abutting  on,"  aee  3  A.  d&  E. 
183.  **  Towards  and  unto  B.,"  are  satisfied  by  a  line  of  way  to  B.,  which  turns  backwards 
in  the  middle,  and  then  retnrna  to  B.  by  a  way  recently  dedicated ;  R.  o.  Devonshire 
(Marchioness),  4  A.  d&  B.  232.  *«  From  and  through  the  town  of  U.  towards  the  parish  of 
6V*  excludes  (Hammond  v.  Brewer,  1  Burr.  376),  the  lermtnM  U.,  so  as  not  to  permit  a 
prosecutor  lo  ahow  a  road  in  U.  to  be  out  of  repair ;  R.  v.  Upton-on-Severen,  6  C.  &.  P.  134, 
per  Tindal  C.  J.;  for  though  a  township  is  not  necessarily  conterminous  with  a  parish,  it 
may  be  bound  by  custom  to  repair  a  highway  within  it  "  From  the  town  of  C.  to  a  place 
called  H.  hill,  and  that  defendant  illegally  erected  gates  between  the  said  town  of  C.  and 
H.  hill,"  Patteson  J.,  held  the  town  excluded;  Reg.  v.  Fisher  ei  a/.,  8  C.  d&  P.  612;  3 
Sound.  158,  a.  n.  69 ;  Dickinson*s  Q.  S.  401. 

The  indictment  must  also  charge  the  bridge  to  be  out  of  repair,  and  ahould  conclude  by 
alleging  that  the  inhabitants  of  the  county  or  parish,  or  that  a  corporation  aggregate,  or  a 
railway  or  canal,  Ac,  company,  are  bound  to  repair  it;  Reg.  o.  Birmingham  and  Glouces- 
ter Railway  Company,  9  C.  &  P.  409  ;  Parke  B. ;  1  Gale  &  D.  457,  S.  C. ;  2  Q.  B.  R.  47, 
233.  If  the  bridge  or  way  was  a  highway  fbr  all  purposes  (t.  e.  public),  at  the  time  of  the 
nniaance  committed  in  not  repairing,  &c.,  or  obstructing  it,  the  term  highway  is  sufficient, 
the  words  ** common  and  public"  being  mere  repetition;  2  Saund.  158,  n.  (4),  citing  As- 
pindall  v.  Brown,  3  T.  R.  265;  but  if  the  highway  ia  stated  to  have  been  such  from  time 
immemorial,  which  is  unnecessary,  the  prosecution  would  fail,  should  it  appear  that  sixty 
years  ago  it  waa  put  an  end  to  by  the  cnoloeure  act,  though  it  has  been  since  used  and  re- 
paired by  the  district  indicted;  2  Saund.  158,  d.;  Dyer,  fbl.  33;  R.  o.  Jones,  2  B.  &.  Ad. 
611 ;  R.  V.  Hollingberry,  4  B.  d&  C.  329 ;  9eg.  e.  Westmark  (Tithing),  2  M.  &,  Robu  305, 
Manle  J.  If  there  be  a  limitation  in  the  right  of  way,  as  if  it  is  only  used  by  the  public 
when  It  is  dangerous  to  pass  through  an  adjacent  stream,  such  limitation  should  be  atated ; 
Allen  0.  Ormond,  8  East  4,  n.  (a) ;  R.  e.  Northamptonshire  (Inhab.),  2  M.  &  S.  262.  An 
allegation  of  a  **  pack  and  prime"  way  is  not  supported  by  proof  of  a  **  carriage"  way,  and 
the  defendant  will  be  acquitted ;  R.  v.  St.  Weonard*s,  6  C.  &  P.  582,  Alderson  J.  It  is 
not  necessary  to  state  the  termini  of  the  way,  but  when  stated  they  must  be  proved,  and  a 
variance  in  this  respect  will  be  fatal;  Rouse  e.  Bardin,  1  H.  Bla.  351 ;  6  C.  &  P.  582. 
It  ia  usual  to  state  the  extent  of  the  way  which  ia  out  of  repair ;  but  it  may  be  doubted 
whether  this  is  necessary ;  however,  though  the  court  does  not  at  present  estimate  the  fine 
from  the  description  of  the  length  and  breadth  of  the  nuisance,  its  insertion  cannot  preju- 
dice ;  2  Saund.  158,  n.  7.    Objection  to  tlie  too  general  description  of  a  road  in  an  iudict- 
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bridge,  otherwise  Haigh-bridge,  situate  and  being  in  the  parish  of  B.» 
in  the  County  of  N.,  in  the  common  highway  leading  from  the  towa 
of  B.  in  ^  the  county  aforesaid,  towards  and  unto  the  town  of  C.  ia 
the  same  county,  being  a  common  highway  for  all  the  good  citizens 
of  the  said  state,  on  foot  and  with  their  horses,  coaches,  carts  and 
other  carriages  to  go,  return,  pass,  repass,  ride  and  labour,  and  that 
the  said  common  and  public  bridge,  on  the  said,  &c.,  aforesaid,  and 
continually  from  thence  until  the  day  of  the  taking  of  this  inquisition, 
at  the  parish  of  B.  aforesaid  in  the  county  aforesaid,  was  and  yet  is 
ruinous,  broken,  dangerous  and  in  great  decay  for  want  of  needful 
and  necessary  upholding,  maintaining,  amending  and  repairing  the 
same,  so  that  the  good  citizens  of  the  said  state  in,  upon  and  ov^er  the 
said  bridge,  on  foot  and  with  horses,  coaches,  carts  and  carriages  could 
not,  and  cannot  pass  and  repass,  ride  and  labour,  without  great  dag- 
ger of  their  lives  and  loss  of  their  goods,  as  they  ought  and  were  ac» 
customed  to  do,  and  still  of  right  ought  to  do:  And  that  the  inha- 
bitants of  the  County  of  N.  aforesaid,  of  right  have  been  and  stiil  of 
right  are  bound  to  repair  and  amend  the  said  common  bridge,  whea 
and  so  often  as  it  shall  be  necessary;  to  the  great  damage  and  com- 
mon nuisance  of  all  the  .said  citizens,  upon  and  over  the  said  bridge, 
on  foot  and  with  their  horses,  coaches,  carts  and  other  carriages, 
about  their  necessary  affairs  and  business  going,  returning,  passing^ 
riding  and  labouring ;  against,  &c.  {Conclude  as  in  book  1,  chap.  3), 

gainst  ike  inhabiiants  of  a  parish  for  not  repairing  a  common  high' 
v)ay,(J) 

That  on,  &c.,(Ar)  there  was  and  yet  is  a  certain  common  and  ancient 
highway(/)  leading  from,  &c,  towards  and  unto,  (Slc.,  used  for  all  the 
state's  citizens,  with  their  horses,  coaches,  carts  and  carriages  to 
go,  return,  pass  and  repass,  at  their  will  and  pleasure;  and  that  a 
certain  part  of  the  same  common  highway  situate,  lying  and  being 


ment  can  only  bo  taken  by  plea  in  abatement;  R.  t.  Hammeremtth (Inhab.),  1  Stark.  357, 
€,  g.^  by  stating  that  the  road  described  in  the  plea  was  equally  well  known  by  the  descrip- 
tion  given  in  the  indiotroent  When  the  indictment  it  against  an  individual,  or  select 
body,  on  a  peculiar  obligation  against  common  right,  it  is  not  sufficient  to  state  a  liability 
to  repair,  but  it  is  necessary  to  show  how  that  liability  arises,  as  ^  by  reason  of  the  tenure 
or  enclosure  of  certain  lands;**  or  in  the  case  ofan  extra  parochial  hamlet  or  hundred  not 
otherwise  liable,  a  usage  **  from  time  immemorial;**  2  Saund.  158,  n.  9 ;  R«  o.  Klngsmoor 
(Inhab.)«2  B.  &  C.  190.  The  inhabitants  of  the  several  townships  in  a  parish  may  be 
conjointly  indicted  for  not  repairing  a  road  in  it;  R.  v.  Auckland  (Inhab.  of  three  town- 
ships named),  1  A.  &  R  744,  S.  C;  1  M.  d&  Rob.  386;  see  3  B.  &  C.  ltS6,  R.  «. 
Maohynlesh ;  Dickinson*s  Q.  S.  6th  ed.  402. 

U)  Dickinson's  Q.  S.  6th  ed.  408. 

(k)  Allegation  of  the  antiquity  of  the  road  is  now  commonly  omitted,  and  the  language 
generally  runs  as  above,  or  that  "  long  before,  and  at  the  time  of  the  coramencefncnt  of 
the  nuisance  hereinafter  mentioned,  there  was,  and  of  right  ought  to  be,**&c.;  3  T.  R.  265. 
A  way  may  be  described  as  a  common  highway  for  carls,  carriages,  &«.,  thdUgh  it  has 
been  always  arched  over,  if^  though  not  high  enough  to  let  every  highway  wagon  pass 
under  it,  it  will  admit  common  carriages  to  pass;  R.  t>.  Lyon  etui^  1  C.  db  P.  527;  R.  Sl 
M.  N.  P.  C.  150,  per  Littledale  J. ;  DTckinson*s  Q.  S.  6th  ed.  409. 

(I)  Meaning  a  highway  for  all  manner  of  things;  R.  v.  Hatfield,  Ca.  t  Hard.  315.  A 
mnd  is  not  less  a  highway  because  part  of  it  U  turnpike  road;  Reg.  v.  Stovcnlon,  C.  dt  K. 
5J ;  Dickinson's  Q.  S.  6tli  cd.  409. 
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in  the  parish,  &c.,  of  A.  B.,  in  the  same  {county)^  containing  in  length, 
&c.,  in  breadth,  &a,  on,  &c.,(m)  and  cotitinually  afterwards  until  the 
present  day  was,  and  yet  is  very  ruinous,  deep,  broken  and  in  great 
decay,  for  want  of  due  reparation  and  amendments,  so  that  the  citizens 
of  the  state  through  the  same  way,  with  their  horses,  coaches,  carts 
and  carriages  could  not,  during  the  time  aforesaid,  nor  yet  can  go, 
return,  pass  or  repass,  as  they  ought  and  were  wont  to  do :  And 
that  the  inhabitants  of  the  parish  of  A.  B.,  aforesaid,  in,  &c.,  afore- 
said, the  said  common  highway  (so  in  decay)  ought  to  have  repaired 
and  amended,  and  still  of  right  ought  to  repair  and  amend,  when 
and  as  often  as  it  should,  shall  or  may  be  necessary;  to  the  great 
damage  and  ccnnmon  nuisance{n)  of  all  the  people  of  the  state 
through  the  same  highway  going,  returning  or  passing,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Against  a  corporation  of  a  Uncn  for  suffering  a  water-course  which  sujh 
plied  the  inhabitants  with  water^  and  which  they  were  bound  to  cleanse^ 
^•c.,  to  be  filthy  and  unwholesome.{o) 

That  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  was,  and  still  is  a  certain  and  ancient  water-oourse(/7),  com- 
monly called  Trout  Beck,  leading  from  a  certain  place  called  the  cor* 
poration  dam,  in  the  parish  of,  die.,  in  the  County  of  B.,  to  a  certain 
place  called  the  Falls,  io  the  parish  of,  &c.,  in  the  suburbs  of  the  towti 
of  B.  aforesaid,  in  the  County  of  B.  aforesaid,  used  by  all  the  people 
of  the  said  state  for  the  time  being  inhabiting  and  residing  in  and 
about 'the  said  parishes  of  and  ,  to  Supply  them  with 

water  for  the  use  and  benefit  of  themselves  and  t^ieir  families ;  and 
that  a  certain  part  of  the  said  common  and  ancient  water-course  iu 
the  parish  of  St.  N.  aforesaid,  in  the  suburbs  of  the  said  town  of  B., 
in  the  County  of  B.  aforesaid,  containing  in  length  five  hundred 
yards,  and  in  breadth  ten  feet,  on,  &c.,  and  continually  afterwards 
until  the  day  of  the  taking  of  this  inquisition,  at,  &c.,  aforesaid,  was 
and  still  is  foul,  filled  and  choked  up  with  mud,  weeds,  rubbish,  dirt 
and  other  filth,  whereby  the  course  and  passage  of  the  water,  which 
should  and  ought  and  before  that  time  was  used  and  accustomed  to 
run  and  flow  through  the  same  water-course,  was  during  all  the  time 
last  aforesaid,  and  still  is  so  greatly  stopped  and  obstructed,  that  the 
people  of  the  said  state  inhabiting  and  residing  in  and  about  the  said 
parish  of  St.  N.,  during  all  the  time  last  aforesaid  was,  and  still  are 

(m)  Some  day  about  the  commenceinent  of  the  nniaance.  Onlj  state  the  termini^  when 
they  can  be  reiidily  aaoertained,  and  no  doubt  can  be  raised  rmpeotinf  them.  The  way 
most  be  distinctly  averred  to  be  within  the  district  sooffht  to  be  oharjfed  with  the  repair ; 
R.  V.  Pendervyn  (Inhab.),  3  T.  R.  513;  R.  v.  Bishop's  Nuckland  (Inhab.),  1  A.  d&  £.  744; 
IMckiDson*8  Q.  S.  6th  ed.  409. 

(11)  N€e0$Mry;  1  Hawk.  o.  39,  p.  693 ;  R.  v.  Hughes,  4  C.  d&  P.  373 ;  SCra.  686-686;  16 
East  194;  1  Burr.  333;  1  Mod.  107;  R.  9.  Davey,  5  Esp.  317,  laid  "•  inhabitanta,*'  but  Mm. 
Ue,  wronff ;  Dickinson's  Q.  S.  6th  ed.  409. 

(o)  Dickinson's  Q.  S.  6th  ed.  418. 

ip)  If  a  water-course  be  slopped  to  the  nuisance  of  the  county,  and  iioim  €ppear  bound 
^  preMcripHon  to  clear  it,  those  who  have  the  ri^ht  of  fuhinff,  and  the  ncighboaringr  towns 
who  have  the  immediate  use,  may  be  compelled  to  remove  uie  obstruction ;  Ha«irk.  b.  1,  c. 
75 ;  Dickinson's  Q.  a  6th  ed.  418. 

39* 
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not  only  deprived  of  the  benefit  and  advantages  of  the  water,  which, 
iiuriug  all  the  time  last  aforesaid,  should  and  ought  to  have  run  and 
llowed,  and  still  of  right  ought  to  run  and  flow  through  the  said 
water-course,  in  its  usual  and  accustomed  manner,  but  also  the  said 
mud  atid  other  filth  during  all  the  time  last  aforesaid  became  and 
were  and  still  are  very  offensive  and  nauseous,  and  the  said  water 
thereby  greatly  corrupted,  and  unwholesome  to  be  drunk  by  man, 
and  by  means  thereof  divers  noisome  and  unwholesome  smells  did 
Irom  thetn  arise  there,  so  that  the  air  thereby  was  and  still  is  greatly 
corrupted  and  infected:  And  that  the  mayor,  bailiffs  and  com- 
monalty of  the  said  town  of  B.,  in  the  said  County  of  B.,  for  the  time 
being,(9)  the  said  common  and  ancient  water-course  so  as. aforesaid 
being  foul,  choked  and  filled  up  as  aforesaid,  ought  to  empty,  cleanse 
and  scour,  until  the  said  grievance  have,  from  the  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  emptied,  cleansed  and  scoured, 
and  have  used  and  been  accustomed  to  empty,  cleanse  and  scour, 
aud  still  of  right  ought  to  empty,  cleanse  and  scour,  when  and  as 
often  as  the  same  should  or  shall  be  necessary ;  yet  the  said  mayor, 
bailiffs  and  commonalty  have  not  emptied,  cleansed  or  scoured, 
nor  caused  to  be  emptied,  cleansed  or  scoured,  the  said  common  and 
ancient  water-course,  so  being  foul,  filled  and  choked  up  as  aforesaid, 
as  they  ought  to  have  done,  and  still  of  right  ought  to  do,  but  during 
all  the  time  last  aforesaid,  permitted  and  suffered,  and  still  do  permit 
and  suffer  the  said  water-course  to  be  foul,  filled  and  choked  up  as 
aforesaid,  for  want  of  emptying,  cleansing  and  scouring  the  same ;  to 
the  great  damage  and  common  nuisance  of  all  the  people  of  the  said 
state,  not  only  there  residing  and  inhabiting,  but  also  going,  returning, 
passing  and  repassing  by  the  same,  and  against,  &c.  (Conclude  as  in 
hook  1,  chap.  3). 

Informaiicn  in  New  Hampshire  against  a  iaumfar  refusing  to  repair^  ^c 

That,  (describing  the  road)  long  before  the  commencement  of  the 
nuisance  hereinafter  mentioned,  there  was,  ever  since  has  been  and 
still  is,  a  common  highway  in  the  town  of  in  said  county,  used 

by  all  the  good  citizens  of  said  state  in  and  through  the  same  to  pass 
and  repass  with  their  horses,  carriages  and  teams  at  their  will  and 
pleasure ;  and  that  said  highway,  so  situated  in  said  beginning 

at  (giving  ihe  limits),  ^eing  rods  in  width  and  in  length, 

was,  on,  &c.,  last  past,  ever  since  has  been  and  still  is  rocky,  rutty, 
broken,  uneven,  ruinous  and  in  great  decay  in  want  of  due  reparation 
thereof,  so  that  the  good  citizens  of  said  state  for  and  during  the  time 
aforesaid  could  not  and  still  cannot  pass  and  repass  in  and  through 
the  said  part  of  said  highway  so  in  decay  as  aforesaid,  as  they  used, 
were  wont  and  ought  to  do,  without  great  danger  of  their  lives  and 
loss  of  their  goods ;  and  that  the  said  town  of  during  all  the 

time  aforesaid  were  and  still  are  by  law  holden  and  bound,  the  said 
part  of  said  highway  to  repair,  whenever  the  same  should  or  may  be 
necessary ;  yet  the  said  town  of  during  all  the  time  last  afore- 

iq)  See  the  indictment  in  R.  e.  Kinnton  Corporation,  6  M.  &  S.  3S5,  n.;  Dickinwm^i 
Q.  S.  6th  ed.  419. 
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said  did  refuse  and  neglect  and  still  doth  refuse  and  neglect  to  repair 
the  said  highway  so  in  decay  as  aforesaid,  to  the  great  danger  and 
common  nuisance  of  said  good  citizens,  contrary,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Against  the  inhabitants  of  a  town  for  not  repairing  a  highway^  in  Mas* 
gachusetts.{r) 

That  on,  &c.,  there  was  and  from  thence  hitherto  hath  been,  and 
still  is  a  public  road  and  common  highway,  in  the  town  of,&c.,  lead- 
ing from  in  the  said  town  of  to  in  the  same  town, 
for  all  the  citizens  of  said  commonwealth,  with  their  horses,  teams, 
carts  and  carriages  to  go,  return,  pass,  repass,  ride  and  labour,  at 
their  free  will  and  pleasure ;  and  that  the  aforesaid  public  road  and 
common  highway  situated  as  aforesaid,  in  the  said  town  of  on, 
&c.,  was,  and  from  thence  until  the  day  of  taking  of  this  inquisition, 
hath  been,  and  still  is  out  of  repair,  ruinous,  miry,  broken  and  en- 
cumbered with  rocks  and  stones,  so  as  to  be  inconvenient  and  dange- 
rous to  the  Hves  and  safety  of  the  citizens  of  this  commonwealth 
having  occasion  to  pass  and  repass,  ride  and  labour  upon  the  public 
highway  and  common  road  aforesaid,  with  their  horses,  teams,  carts 
and  carriages;  and  that  the  inhabitaiHs  of  the  said  town  of  in 
Iheir  corporate  capacity,  are  bound  and  obliged  by  the  laws  of  this 
commonwealth  tp  keep  and  maintain  the  public  road  and  common 
way  aforesaid,  in  safe,  convenient  and  complete  repair;  yet  the  said 
inhabitants,  during  all  the  days  and  times  aforesaid,  at,  &c.,  aforesaid, 
have,  and  still  do  neglect  and  refuse  to  keep  the  said  public  road  and 
common  highway  in  such  repair;  to  the  great  injury  and  common 
nuisance  of  all  the  citizens  of  said  commonwealth  having  occasion 
to  pass,  repass  and  labour  upon  the  road  aforesaid,  with  their  horses, 
teams,  carts  and  carriages ;  against,  &c.^  and  contrary,  &c.  {CoU" 
elude  as  in  book  1,  chap.  3). 

Against  supervisor  in  Pennsylvania  for  refusing  to  repair  road. 

That  long  before  and  at  the  commencement  of  the  nuisance  here- 
inafter mentioned,  there  was  and  of  right  ought  to  have  been,  and 
still  of  right  ought  to  be,  a  certain  public  road  and  common  highway 
leading  from  for  all  the  citizens  of  the  said  commonwealth 

10  go,  return,  pass  and  repass,  ride  and  labour,  on  foot  and  on  horse- 
back, and  with  their  horses,  coaches,  carts  and  carriages  in  and  along 
the  same,  at  their  free  will  and  pleasure ;  and  that  a  certain  part  of 
the  said  public  road  and  common  highway  situate,  lying  and  being 
in  the  township  of  in  the  County  of  Columbia  afosesaid,  of 

the  length  of  and  of  the  breadth  of  feet,  and  also  other 

parts  oif  the  said  public  road  and  common  highway  in  the  township 

(r)  This  indiGtment  n  taken  by  Mr.  Davis,  Free  197,  firom  2  Stark.  667,  and  made  con- 
fbrmable  to  the  precedents  used  in  Massachosetts. 

The  repair  of  public  roads  in  MasRachosetts,  says  Mr.  Davis,  Piec  195,  is  provided 
for  by  statute  of  1786,  c«  81.  If  there  be  bridges  or  causeways  on  the  road  complained  of, 
the  fact  may  be  alleged  in  the  indictment  thus :  **  and  the  seveial  bridges,  d&c,  situated  on 
the  saxne  road,**  Slc^  are  out  of  repair,  &,c 
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aforesaid,  were,  on,  &c.,  and  from  thence  antil  the  day  of  the  finding  of 
this  inquisition,  at  the  township  of  aforesaid,  have  been  and 

still  are  so  decayed  for  want  of  opening  and  repairing  the  same,  that 
the  citizens  of  the  said  commonweahh  travelling  along  the  said  pub- 
lic road  and  common  highway,  with  their  horses,  coaches,  carts  and 
carriages,  cannot  upon  the  same  so  safely  pass  and  travel  as  of 
right  they  ought;  and  that  late  of,  &c.,  and  late  of, 

&c.,  yeomen,  were  on,  <Slc.,  duly  elected  by  the  qualified  voters  of 
the  township  of  supervisors  of  the  roads  and  public  highways 

of  the  said  township,  to  hold  their  said  office  for  the  term  of  one  year, 
to  wit,  at  the  township  aforesaid,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court;  and  that  the  said  and  the  said 

supervisors  aforesaid,  are  bound  and  obliged  by  the  laws  of 
the  said  commonwealth  to  keep  and  maintain  the  public  road  and 
common  highway  aforesaid  in  safe,  convenient  and  complete  repair; 
yet  the  said  and  the  said  during  all  the  days  and  times 

aforesaid,  at  township  aforesaid,  have  and  still  do  neglect  and 

refuse  to  keep  the  said  public  road  and  common  highway  in  such 
repair,  to  the  great  damage  and  common  nuisance,  &c.,  contrary,  &c., 
and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a  road,  ^c,{s) 

That  at  the  county  Court  of  General  Quarter  Sessions  of  the  Peace 
and  Gaol  Delivery,  holden  at  Philadelphia  in  and  for  the  County  of 
Philadelphia,  before  P.  F.,  W.  R.  and  I.  H.,  Esqrs.,  and  their  asso- 
ciates, justices  of  the  same  court,  on,  d^c.,  a  certain  public  road  lead- 
ing to  Oxford  church,  and  extending  thence  over  N.  and  J.  D/s  lands 
to  J.  F.'s  line,  thence  along  the  line  between  the  said  F.'s  and  D.'s 
land  to  J.  W.'s  land,  thence  on  the  line  between  the  said  J.  F.'s  land 
and  land  of  J.  W.  and  R.  W.,  to  a  corner,  thence  on  the  line  between 
the  lands  of  the  said  J.  F.  and  R.  W.,  to  a  corner  stone,  thence  be- 
tween the  lands  of  the  said  J.  F.  and  W.  to  the  line  of  H.  F.'s  land 
on  Rock  run,  thence  crossing  the  said  run  over  the  said  H.  F.'s  land, 
leaving  part  of  a  road  before  that  time  laid  out  on  bad  ground,  to  the 
line  of  land  late  S.  R.'s,  and  thence  on  the  line  between  the  said  R.'s 
and  F.'s  lands,  to  a  road  laid  out  from  R.  M.'s  mill  to  Germantown, 
was  laid  out,  <&c.,  confirmed  by  the  said  justices  at  the  same  sessions, 
and  the  supervisors  of  the  highways  of  the  township  and  townships 
through  which  the  said  road  runs  were  then  and  there  by  the  same 
justices,  at  their  said  sessions,  ordered  and  directed  to  open  and  clear 
the  same  as  by  law  directed;  of  which  J,  S.,  late  of  the  said 
county,  yeoman,  afterwards,  to  wit,  on,  &c.,  then  and  still  being 
a  supervisor  of  the  roads  and  highways  in  and  for  the  township  of 
Bristol  in  the  said  county  (the  said  township  being  one  of  the  town- 
ships through  which  the  said  road  runs),  had  notice ;  and  the  inquest 
aforesaid,  upon  their  oaths  and  affirmations,  do  farther  present,  that 
the  said  J.  S.,  the  duty  of  his  said  office  of  supervisor  of  the  high- 
ways aforesaid,  altogether  disregarding,  and  well  knowii^  the  same 

(<)  Thb  count  was  drawn  by  Mr.  Bradford,  in  1786. 
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road  to  be  laid  out  as  aforesaid,  by  the  authority  aforesaid,  from  the 
day  and  year  last  aforesaid  until  the  day  of  the  finding  of  this  inqui- 
sition, at  the  township  and  county  aforesaid,  hath  wholly,  unlawfully 
and  contemptuously  neglected  and  refused  to  employ  labourers  to 
open  and  clear  the  same  road,  and  hath  wholly  neglected  to  take 
care  that  the  same  road  should  be  opened,  cleaned  and  amended,  as 
by  law  directed,  so  that  the  liege  citizens  of  this  commonwealth  on 
and  along  the  same  road  cannot  pass  and  repass,  to  the  great  damage 
and  common  nuisance, &c.     [Conclude  aa  in  book  1,  chap.  3). 

gainst  overseer  in  JVarth  Carolina  for  refusing  to  repair  road. 

That  on,  &c.,  there  was  and  from  thence  hitherto  there  hath  been, 
and  still  is  a  certain  common  and  public  highway  leading  from 
in  the  county  of  towards  and  unto  in  the  same  county, 

for  all  the  good  people  of  North  Carolina  to  go,  return,  pass,  repass, 
ride  and  labour,  with  their  horses,  coaches,  carts  and  carriages,  in  and 
along  the  same,  at  their  free  will  and  pleasure,  and  that  on  the  day 
aforesaid  a  certain  part  of  the  said  highway,  situate  and  being  in  the 
county  of  aforesaid,  extending  from  and  continuing  to 

in  length  one  hundred  yards  and  in  breadth  fifteen  feet,  was 
and  still  is  in  the  county  aforesaid  very  ruinous,  miry,  deep,  broken 
and  in  great  decay,  for  want  of  due  and  necessary  amendment  and 
reparation  of  the  same,  so  that  the  good  people  of  North  Carolina  in 
and  along  the  same  highway,  with  their  horses,  carts  and  carriages, 
could  not  during  the  time  aforesaid  go,  return,  pass,  ride  and  labour 
without  danger  to  themselves  and  the  loss  of  their  goods,  and  that 
during  all  that  time  was  overseer  of  the  said  highway,  and 

ought  as  overseer  to  have  repaired  and  amended  the  same  ;  but  that 
he  unlawfully  and  negligently  refused  so  to  do,  to  the  common  nui- 
sance, &c.     {Conclude  as  in  book  1,  chap.  3). 

gainst  commissioner  in  SouA  Carolina  for  refusing  to  repair  road. 

That  on,  &c.,  there  was  and  from  thence  hitherto  there  hath  been, 
and  still  is  a  certain  common  and  public  road  and  highway,  leading 
from  towards  and  unto  for  all  the  good  citizens  of  the 

said  state  to  go,  return,  pass  and  repass,  ride  and  labour,  with  their 
horses,  coaches,  carts,  carriages  and  wagons,  in  and  along  the  same, 
at  their  free  will  and  pleasure;  and  that  a  certain  part  of  the  said 
common  and  public  road  and  highway  situate,  lying  and  being  in 
the  district  of  aforesaid,  extending  from  and  containing 

in  length  divers,  to  wit,  and  in  breadth  divers,  to  wit, 

feet,  on  the  aforesaid  day  of  in  the  year  last  aforesaid, 

and  from  thence  until  the  taking  of  this  inquisition,  at  the  place  afore- 
said, in  the  district  and  state  aforesaid,  was  and  still  is  very  ruinous, 
miry,  deep,  broken  and  in  great  decay  and  want  of  repair  and  amend- 
ment, so  that  the  good  citizens  of  the  said  state  in  and  along  the  said 
public  road  and  highway,  with  their  horses,  coaches,  carts,  carriages 
and  wagons,  could  not  during  the  time  aforesaid,  nor  yet  can  go, 
return,  pass  and  repass,  ride  and  labour,  without  great  danger  of  their 
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lires  and  loss  of  their  goods ;  and  that  being  commissioner  of 

that  part  of  the  said  common  and  public  road  and  highway,  so  being 
ruinouSy  miry,  deep,  broken  and  in  great  decay  and  want  of  repair 
and  amendment,  as  aforesaid,  and  by  law  bound  to  keep  the  same  in 
good  order,  repair  and  amendment,  wholly  and  continually,  from  the 
aforesaid  day  of  in  the  year  last  aforesaid,  until  the  taking 

of  this  inquisition,  at  the  place  aforesaid  in  the  district  and  state  afore- 
said, failed  and  neglected  to  repair,  amend  and  put  in  good  order  the 
same,  to  the  great  injury  and  common  nuisance,  &c  {Conclude  as 
in  book  1,  chap.  3). 

Against  overseer  in  Alabama  for  same. 

That  late  of,  &c.,  in  said  connty,  on,  &c,  in  the  county  afore- 

said, did  fail  and  neglect  to  keep  that  part  of  said  road,  the  bridges 
and  causeways  therein,  within  his  precinct,  clear  and  in  good  repair, 
and  did  then  and  there  suffer  the  same  to  remain  uncleared  and  out 
of  repair  for  ten  days  at  one  time,  to  wit,  between  the  day  of 

last  aforesaid,  and  the  day  of  in  the  year  of  our 

Lord  eighteen  hundred  and  without  being  hindered  by  high 

water,  bad  weather  or  other  sufficient  cause,  contrary,  dSx.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  late  of  said  county,  overseer  as  aforesaid 

of  the  road  aforesaid,  on  the  day  and  year  last  aforesaid,  in  the  county 
aforesaid,  did  fail  and  neglect  to  set  up  neat  and  permanent  mile  posts 
at  the  end  of  each  mile,  in  continuation  on  that  part  of  his  said  road 
within  his  precinct,  contrary,  &c.,  and  against,  &c«  {Conclude  as  in 
book  1,  chap.  3). 

VIOLATIONS   OF  LICENSE   LAWS. 

Presuming  to  be  a  common  seller  of  wine  under  the  Maine  staiule,{£) 

That  B.  S.  of,  &a,  on,  &c.,  and  on  divers  other  days  since  that 
time  and  up  to  the  present  time,  at  Bath  aforesaid,  did  take  upon 
himself  and  presume  to  be  a  common  seller  of  wine,  brandy,  rum 
and  strong  liquors  by  retail,  and  in  less  quantity  than  twenty-eight 
gallons,  at  one  and  the  same  time  delivered  and  carried  away,  ille- 
gally and  without  license  therefor,  and  did  then  and  there  as  afore- 
said, sell  and  cause  to  be  sold  to  divers  persons  to  the  jurors  unknown, 

(t)  State  9,  Stinson,  17  Maine  R.  155. 

*"  Tho  Stat  1835,  c.  193,**  said  Weston  C.  J.,  «*  ha^injr  provided  that  the  penalties  incaited 
under  the  act  of  1834,  c  141,  to  which  that  was  additional,  mi^ht  he  recovered  by  indicU 
ment,  it  is  necessarily  implied  that  it  most  be  in  the  name  of  tiie  state.  What  penalty  or 
forfeiture  is  incurred,  and  to  what  uses  applied,  depends  on  the  law,  and  need  not  be  set 
forth  in  the  indictment  There  is  bat  one  offence  charged  against  the  defendant,  and  that 
is,  his  being  a  common  retailer  without  license.  This,  it  is  expressly  averred,  he  did  take 
sales  to  divers  persons  of  divers  quantities  of  said  strong  liquors,  fVom  a  specified  day  to 
it  upon  himself  to  be.  In  order  to  avoid  unnecessary  proliiity,  general  averments  of  divers 
the  finding  of  the  indictment,  have  been  received  as  a  sufficient  specification  of  tlie  offence^ 
which  consists  in  being  a  common  retailer  without  license.** 

See  also  State  o.  CoUle,  15  Maine  473. 
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divers  quantities  of  said  strong  liquors,  in  less  quantity  than  twenty- 
eight  gallons  by  retail  as  aforesaid^  against,  &c.;  and  contrary,  &c. 
{Conclude  as  in  book  I,  chap.  3). 

Selling  liquors  by  retail  in  New  Hampshire. 

That  A.  B.  of,  Ac.,  on,  &c.,  at,  &c.,  not  being  then  and  there  a 
licensed  taverner  or  retailer,  did  then  and  there  unlawfully  sell,  (stal- 
ing the  measure)^  of  spirituous  liquors  to  one,  {stating  the 
vendee)^  contrary,  &c.,  and  against,  (&c.  {Conclude  as  in  book  1, 
chap.  3). 

Dealing  in  liquor^  ^.^  withoiU  license^  under  s.  1,  c.  83,  Vermont  Rev. 
Stat.{u) 

That  the  respondents,  on,  &c.,  not  having  a  license,  &c.,  did  deal  in 
the  selling  of  domestic  distilled  spirituous  liquors  in  a  less  quantity  at 
one  time  than  twenty  gallons,  and  did  then  and  there  sell  to  one  J. 
G.,  one  pint  of  alcohol,  being  domestic  distilled  spirituous  liquor,  &c. 

Selling  liquor  by  the  smalU  under  same.{v) 

That  CL  A.  M.  of,  &c.,  on,  &c.,  at,  &c.,  did  sell  and  dispose  of  at  his 
the  said  C.  A.  M/s  store  in  Rutland  aforesaid,  one  gill  of  rum,  one 

(tt)  State  V.  Chandler  and  Ke^ea,  15  Verm.  425. 

Hubbard  J. :  "  Section  first  of  chapter  83  of  the  revised  statutes  makes  it  unlawful  for  any 
person  to  sell  any  spirituous  liquors  in  a  less  quantity  than  twenty  grallons  without  a  license. 
The  14tb  section  of  the  same  chapter  provides,  that  any  person  who  shall  deal  in  the  sell* 
ing  of  foreign  or  domestic  distilled  spirituous  liquors  in  a  less  quantity  than  twenty  gallons 
at  one  time,  shall  be  deemed  to  be  a  retailer  within  the  meaning  of  this  chapter.  The  chap- 
ter is  entitled,  of  licenses  to  retailors,  inn-keepers  and  victuaUing  houses.  The  first  sec- 
tion of  the  chapter  defines  the  act  that  is  unlawful  if  done  without  a  license,  and  that  is,  to 
sell  any  foreign  or  domestic  distilled  spirituous  liquors.  This  being  the  act  that  is  for- 
biddea  to  be  done,  of  course  for  the  doing  of  this  the  penalty  is  incurred.  It  is  not  any 
succession  of  acts  of  a  similar  character  that  constitutes  Uie  ofiSsnce.  The  1 4th  section 
defines  who  are  retailers,  and  by  dealing  in  the  selling  the  same  is  meant  in  the  first  section 
by  the  expression  to  sell.  But  there  is  another  view  of  the  case  still  more  decisive.  The 
26th  section  of  the  same  chapter  provides  that  if  any  person  shall  be  guilty  of  more  than 
one  distinct  offence  prohibibited  in  either  of  the  three  preceding  sections,  he  may  be  prose- 
cuted and  subjected  to  the  penalties  for  all  such  distinct  offences  at  the  same  time.  There 
would  be  a  difficulty  in  understanding  when  a  distinct  offence  had  been  committed,  or 
bow  many  had  been  committed,  if  it  required  any  number  or  succession  of  acts  of  selling 
to  constitute  a  distinct  offence.  The  result,  therefore,  must  be  that  the  offence  is  manifost 
by  the  proof  of  a  single  act  of  selling." 

(v)  Sute  V,  Munger,  15  Verm.  290.    In  this  case  it  was  ruled : 

1st  That  in  an  indictment  against  a  person  for  selling  spirituous  liquors  by  the  small 
measure  without  a  license,  it  is  not  necessary  that  it  should  be  averred  to  whom  they  were 
sold,  or  the  number  of  the  persons. 

2d.  That  an  averment  that  the  respondent  sold  rum,  brandy  and  gin,  is  sufficient,  with- 
out  an  averment  that  they  were  spirituous  liquors. 

3d.  That  the  negation  of  license  must  be  broad  enough  to  cover  all  the  sources  from 
which  it  might  have  been  obtained. 

4th.  That  if  the  negation  of  license  to  sell  is,  as  to  quantity,  co-eztensive  with  the  quan- 
tity charged  to  be  sold,  it  is  sufficient 

5th.  That  the  general  negation  "  not  having  a  license  to  sell  said  liquors  as  aforesaid,** 
relates  to  the  time  of  sale  and  not  to  the  time  of  finding  of  the  bill,  and  is  sufficient 

6th.  It  is  not  necessary  that  the  offence  of  selling  spirituous  liquors  without  license 
should  be  charged  to  have  been  committed  with  force  and  arms.  Where  a  distinct  sale  of 
spirituous  liquors  is  alleged  to  have  been  made  on  a  day  certain,  the  count  i»  not  vitiated 
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gill  of  brandy  and  one  gill  of  gin  to  divers  persons^  he  the  said  C.  A. 
M.  not  having  a  license  to  sell  said  liquors  as  aforesaid,  contrary,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

That  the  said  C.  A.  M.  not  having  a  license  to  sell  rum,  brandy  or 
gin  by  the  half  gill,  gill  or  half  pint,  did  on,  drc,  and  at  divers  other 
times  between  the  day  last  aforesaid  and  the  time  of  this  presentment, 
sell  rum,  brandy  and  gin  by  the  gill,  half  gill  and  half  pint  at  his  the 
said  C.  A,  M.'s  store  in  Rutland  aforesaid,  to  divers  citizens  of  this 
state,  contrary,  <&c.,  and  against,  dzxx  {Concltuie  as  in  book  I, 
chap,  3). 

Selling  liqucTf  4"^.,  under  Massachusetis  Rev.  Slat  c.  47,  s.  l.(tr) 

That  C.  L.,  &c.,  at,  &c.,  on,(o)  &c.,  and  from  thence  continually  to  the 
day  of  the  making  of  this  presentment,  did  presume  to  be,  and  during 
all  the  time  aforesaid,  was,  in  the  dwelling  house  of  the  said  C.  L. 
there  situate,  by  her  the  said  C.  L.  then  and  there  used,  improved 
and  occupied,  a  seller  of  rum,  brandy,  gin  and  other  spirituous  liquors, 
to  be  then  and  there,  in  the  said  dwelling  house  of  her  the  said  C.  L., 
used,  consumed  and  drank  by  the  purchasers  thereof;  she  the  said  C. 
L.  not  being  then  and  there  duly  licensed  according  to  law,  to  be  an 
innholder  or  common  victualler,  against,  &jC.  {Conclude  as  in 
book  1,  chap.  3). 

Another  form  under  same  section.{x) 

The  jurors,  &c.,  do  present,  that  late  of,  &c.,  without  any 

authority  or  license  therefor  duly  had  and  obtained  according  to  law, 
did  presume  to  be  and  was  a  common  seller  of  wine,  brandy,  rum 
and  other  spirituous  liquors  to  be  used  in  about  the  shop  of  him  the 
said  the  said  shop  being  a  building  of  said  against,  &c., 

and  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

by  adding  an  averment  of  sales  at  divers  times  between  that  and  the  finding  of  the  bill, 
bat  the  averment  raaj  be  lerarded  as  surplusage. 

7th.  That  the  respondent  being  one  of  the  firm,  and  having  made  out  a  bill  of  the  sale 
of  goods  at  sundry  times  in  hb  own  hand-writing,  upon  which  was  entered  the  sale  of 
spirituous  liquors  by  the  small  measure  at  different  times,  and  which  had  been  receipted 
by  him,  such  bill  of  sale  was  competent  evidence  to  go  to  the  jury  to  prove  a  sale,  and  the 
person  to  whom  the  sale  was  made  need  not  be  produced. 

(to)  Com.  V.  Leonard,  8  Mete  539.  Dewey  J. :  **  This  indictment  may  be  sustained, 
although  it  does  not  charge,  in  direct  terms,  that  the  defendant  was  a  common  seller  of 
rum,  brandy,  gin  and  other  spirituous  liquors.  The  statute  itself  (Rev.  Stat  c.  47,  s.  1), 
does  not  use  the  words  *  common  seller,*  but  the  legal  construction  given  to  the  statote 
has  always  been,  that,  in  punishing  the  offence  therein  described,  the  legislature  intended 
to  punish  the  offence  of  being  a  common  seller  of  rum,  brandy,  &c ;  Com.  o.  Odiln,  23 
Pick.  275 ;  Com.  v.  Pearson,  3  M etc  449.  In  the  present  case  the  form  of  the  indictment, 
charging  that  the  defendant,  *  on  the  first  day  of  May  now  last  past,  and  from  that  day  to 
the  day  of  making  this  presentment,  did  presume  to  be,  and  during  all  the  time  aforesaid 
was  a  seller  of  rum,  brandy,  &c.,*  does  substantially  charge  the  ofienoe  of  being  a  common 
seller  of  rum,  brandy,  &c." 

(o)  Where  the  offence  is  laid  in  the  text,  with  a  eontinuendoy  no  evidence  can  be.received 
of  sales  prior  to  the  date  first  laid ;  Com.  e.  Briggs,  1 1  Mete.  573. 

{x)  See  Com.  v.  Odlin,  23  Pick.  275 ;  Com.  v,  Pearson,  3  Mete.  449 ;  and  Com.  o.  Tower, 
8  Mete  527 ;  where  this  form  is  sustained.  Two  defendants,  it  seems,  may  be  joined  in 
the  same  indictment,  nor  is  it  an  objection  that  the  offence  is  averred  to  be  on  a  certain 
day,  "and  divers  other  times  and  days  between  that  day  and  the  taking  of  this  inquisi- 
tion ;"  Com.  V.  Tower,  8  Mete.  527. 
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Under  Retk  SM.  c  47,  s.  2.(jr) 

That  A.  B.  and  C.  D.  on,  &c,  at,  (Slc.,  did  sell  to  one  E.  T.  R.  one 
gill  of  spirituous  liquor  to  be  used  in  and  about  their  house  there 
situate,  without  being  first  duly  licensed,  according  to  law,  as  an  inn- 
holder  or  common  victualler,  with  authority  to  sell  spirituous  liquor, 
against,  &c.,  and  contrary,  die.    {Conclude  as  in  book  1,  chap.  3). 

Another  form  under  $ame.(z) 

That  A.  B.y  &c.,  on,  &c^  at,  &c.,  did  sell  to  one  W.  B.,  spirituous 
liquor  in  less  quantity  than  twenty-eight  gallons,  she  the  said  A.  B. 
not  being  duly  licensed  therefor,  against,  &a  (Conclude  as  in  book 
1,  chap.  3). 

Under  Rev.  Stat  c.  47,  s.  2.{a) 

That  S.  C.  at,  (be,  on,  &c.,  did  sell  to  one  A.  B.  one  glass  of  brandy, 
to  be  by  him  the  said  A.  B.  then  and  there  used,  consumed  and  drank 
in  the  dwelling  house  of  said  S.  C.  there  situate,  he  the  said  S.  C.  not 
being  then  and  there  duly  licensed  according  to  law  to  be  an  innholder 
or  common  victualler ;  against,  &c.,  and  contrary,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

AnoUierform  under  same.{p) 

That  S.  C,  &c.,  on,  &c.,  at,  &c.,  being  duly  licensed  as  an  innholder, 
with  authority  only  to  sell  wine,  beer,  ale,  cider  and  other  fermented 

(y)  Held  good  in  Com.  v.  White  and  mother,  10  Mete  14. 

(s)  Com.  V.  Leonard,  8  Mete.  530. 

Dewey  J. :  "  This  complaint  may  be  aupported  under  the  third  aection  of  c.  47  of  the 
refiaed  atatutes.  It  doea  not  indeed  allege  that  the  apiritiiooa  liquor,  aold  by  the  defendant 
to  William  Beck,  waa  not  delivered  and  carried  awaj^  all  at  one  time;  bat  that  ia  imma- 
terial, where  the  quantity  aold  was  leas  than  twenty^ght  gallons.  The  sale  of  lesa  than 
twenty-eight  gaUocis  oonttitutea  an  offence  within  that  section.  If  the  amount  aold  had 
eioeeded  twentv-eight  gallons,  then  the  offence  would  not  be  correctly  charged,  unless 
thero  were  added  the  further  allegation,  that  the  aaine  was  not  delivered  uid  cariied 
away  all  at  one  time. 

(fl)  This  form  was  sustained  in  Com.  v.  Churchill,  9  Mete  119-195,  under  Rer.  StoU 
e.  47,  a.  3,  which  was  revived  by  stat  of  1840,  c.  1.  The  court  declined  deciding,  how- 
ever, whether  the  indictment  would  have  been  defeated  bv  the  production  by  the  demndant 
of  a  license  to  sell  wine,  beer,  ale,  &c.,  though  not  to  sell  brandy,  ram  or  other  spirituous 
liquor.  Subwqoeotly,  however,  it  was  held  that  when  such  a  license  waa  granted,  the 
above  indictment  oould  not  be  sustained,  and  a  form  was  suggested  by  the  court  aa  being 
the  proper  one  in  such  cases,  and  which  is  given  in  the  text;  Com.  v.  Thayer,  5  Mete. 9461 

(6)  See  last  note,  and  further.  Com.  a.  Thaver,  5  Mete  246.  In  a  subsequent  complaint 
tninst  same  defendant,  Com.  v.  Thayer,  8  Mete.  523,  it  was  said  that  the  qualified  license 
of  the  defendant  was  to  be  thus  pleaded,  **  he  the  said  defendant  not  being  then  and  there 
duly  licensed,  according  to  law,  to  be  an  innholder  and  common  victualler,  with  authority 
to  sed  wine,  brandy,  rum  and  other  apirituous  liquors.**  **  It  was  suggested,**,  saya  Dewey 
J.,  **  that  the  case  of  Com.  o.  Thayer,  5  Meic.  246,  leems  to  require  that  in  cases  like  th« 
mesent,  the  indictment  or  complaint  should  set  forth  specially  that  the  defendant  was 
ikensed  as  an  innholder  with  authority  to  sell  only  wine  and  beer,  &&  But  that  form  of 
aUegatioo  waa  only  stated  as  one  mode  of  avoiding  the  objection  which  arose  in  that  case, 
where  the  question  waa  upon  an  indictment  alleging  that  the  defendant  '  waa  not  duly 
lioansed  as  an  innholder.*  Such  objection  doea  not  arise  here,  as  the  allegation  in  the  cem- 
ent doea  negative  the  license  to  all  spirituous  liquors.**  See  further.  Com. «.  Howell,  9 
Mete.  571. 
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liquors,  did,  in  violation  of  law,  without  any  authority  or  license 
therefor  duly  had  and  obtained  according  to  law,  sell  to  one  A.  B. 
one  glass  of  brandy  to  be  by  him  the  said  A.  B.  then  and  there  used, 
consumed  and  -drank  in  the  dwelling  house  of  said  S.  C.  there  situ- 
ated ;  against,  &c,,  and  contrary,  &c.  (Conclude  as  in  book  1,  chap. 
3). 

Jnotkerform  under  same. 

That  A.  B.  of  said  Boston,  yeoman,  on,  &c,  at,  &c.,  without  being 
duly  licensed  therefor  as  an  innholder  or  common  victualler  according 
to  the  provisions  of  law  and  the  provisions  of  the  forty-seventh  chap- 
ter of  the  revised  statutes  of  said  commonwealth,  did  then  and  there 
sell  a  certain  quantity,  to  wit,  half  of  a  gill  of  spirituous  liquor  to  a 
certain  person  whose  name  is  C.  D.,  to  be  used  and  drank  in  and 
about  his  the  said  A.  B.'s  building,  salesroom  and  place  of  business 
used  as  a  shop,  there  situate,  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

An(dherform^  under  Rev.  Stats,  c.  47,  s.  2,  where  defendant  is  Kcensed 
to  sell  winCf  4r^*{c) 

That  A.  C.  S.,  &c.,  on,  &c.,  at,  &c.,  did  sell  to  one  A.  B.  an  half 
gill  of  spirituous  liquor,  to  be  by  him  the  said  A.  B.  then  and  there  used 
about  the  dwelling  house  of  the  said  A.  C.  S.  there  situate,  be  the 
said  A.  C.  S.  not  being  first  duly  licensed,  €ux^rding  to  law,  as  an 
innholder  or  common  victualler,  with  authority  to  sell  spirituous 
liquors,  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Another  form  under  same.{d) 

That  A.  B.,  &c.,  at,  &c,  on,  &c.,  "did  presume  to  be  a  seller  of 
wine,  brandy,  rum  and  other  spirituous  liquors,  to  be  used  in  and 

(e)  In  Com.  t,  Thayer,  8  Meic  5S3,  as  was  just  aaid,  a  form  very  simtlar  to  this  was 
aanctioned,  and  in  Com.  v.  Howell,  9  Mete.  571,  a  motion  in  arrest  of  jodffmcnt  against 
an  indictment  in  which  the  license  was  pleaded  as  it  is  in  the  text,  was  disCTarged. 

{d)  Com.  e.  Stowell,  9  Mela  569.  Each  of  the  other  counts  omitted  the  aDegation  that 
the  defendant  presumed  to  be  a  seller  of  wine,  brandy,  dtc,  without  being  first  Ticenaed  as 
an  innholder,  &c.,  and  alleged  a  sale  to  an  individual,  in  the  form  adopted  in  the  Imtter 
part  of  the  first  count. 

Dewey  J. :  ^  1.  It  is  objected  to  the  first  count  in  the  indictment,  that  it  is  bad  Ibr  du- 
plicity. The  argument  of  tl)e  counsel  for  the  defendant  assumes  that  it  charges  two  dis* 
tinct  ofiences,  arising  under  different  sections,  viz.  ss.  1  and  2  of  c.  47  of  the  Rev.  Suts. 
The  answer  to  this  objection  is,  that  no  offence  is  charged  upon  the  first  aection.  That 
offence  is  that  of  being  a  common  seller  of  brandy,  rum,  dec. ;  and  a  proper  indictment 
upon  this  section,  for  the  offence  of  selling  spirituous  liquors,  should  contain  the  alkgation 
that  the  party  was  such  common  seller.  It  is  not  indeed  absolutely  necessary  to  use  tha 
word  *  common,^  as  prefixed  to  seller,  if  other  equivalent  words  are  introduced,  as  was  held 
in  Com.  e.  Leonard,  8  Mete.  529,  where  the  allegation  in  the  indictment,  that  the  defend- 
^nt,  from  a  certain  day  stated,  on  divers  days  and  times  to  the  time  of  finding  the  indicU 
ment,  was  a  seller  of  spirituous  liquors,  &c.,  was  held  sufficiently  to  set  fi>rth  the  oflfenee 
under  the  first  section.  But  it  seems  to  us  that  a  mere  allegation  that  the  defisndant,  on  a 
certain  day  named,  was  a  seller,  &c.,  is  not  sufficient  to  charge  the  offence  of  being  a 
common  seller.  There  is,  therefore,  no  offence  charged  in  this  mdictment,  upon  tiie  mt 
vection  of  the  statute.'* 

*3.  It  is  next  insisted,  that  the  indictment  is  bad,  because  it  does  not  allege  thai  Ilia 
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about  bis  dwelling  then  aud  there  situate,  without  being  first  licensed, 
according  to  law,  as  an  innholder  or  common  victualler,  with  autho- 
rity to  sell  spirituous  liquors ;  and  did  then  and  there  sell  to  one  T. 
Li.  C,f  one-balf  gill  of  spirituous  liquor,  to  be  used  in  and  about  his 
dwelling;^  house  then  and  there  situate,  without  being  first  duly 
licensed,  according  to  law,  as  an  innholder  or  common  victualler, 
liirith  authority  to  sell  spirituous  liquors,  against,"  &a  {Conclude  as 
in  book  1,  chap  3). 

Another  farm  under  8ame.{e) 

That  A.  B.,  at,  6&c.,  on,  &c.,  did  sell  to  one  one  glass  of 

brandy,  to  be  by  him  the  said  then  and  there  used,  consumed 

and  drank  in  the  dwelling  house  there  situate  of  him  the  said  S.,  he 
the  said  S.  not  being  then  and  there  duly  licensed  according  to  law  to 
be  an  innholder  or  common  victualler;  against,  &c.,  and  contrary, 
&J0.    {Conclude  as  in  book  1,  chap.  3). 

Another  form  under  same.{f) 

That  R.  T.  and  C.  L.,  both  of,  &c.,  at,  &c.,  on,  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  taking  this  in- 

liquor  wu  osed  in  the  house  of  the  defendant,  bat,  on  the  contrary,  that  it  alleges  the  nse 
of  the  same  to  have  been  in  the  house  of  Thomas  L.  Clark,  the  purchaser.  By  a  strict 
grammatical  construction,  the  allegation,  *  did  then  and  there  sell  to  one  Thomas  L.  Clark, 
one-half  gill  of  spirituous  liquor,  to  be  used  in  and  about  his  house  then  and  there  situate, 
without  being  first  duly  licensed,*  Slc^  would  authorize  the  words  *  his  house*  to  be  taken 
to  refer  to  the  house  of  Clark,  the  vendee.  But  we  do  not  feel  bound  to  this  very  strict 
grammatical  reading  of  this  clause  in  the  indictment. 

**  We  may  resort  to  the  entire  language  of  the  whole  paragraph;  and  if  the  charge  be 
filainly  indicated,  and  so  set  forth  as  to  leave  no  real  uncertainty  as  to  the  nature  of  it,  it 
may  be  held  good.  See  31  Pick.  521.  Looking  at  the  whole  count,  we  think  it  si:^- 
ciently  alleges  the  use  of  the  liquor  in  the  house  of  the  defendant. 

**4.  The  remaining  inquiry  is,  whether  there  be  any  proper  allegration  that  the  defend- 
ant was  not  duly  lioeosed  as  an  innholder  or  common  victualler.  So  far  as  there  is  any 
question  of  uncertainty  as  to  the  person  alleged  not  to  be  licensed,  the  views  already  pre* 
•ented  on  the  preceding  point  apply,  and  fully  meet  this  objection. 

**  The  other  specification  of  objection  under  this  head,  viz.  that  the  ferm  of  the  allega- 
tion  should  have  been,  that  the  defendant  was  licensed  as  an  innholder,  but  with  the  right 
of  vending  only  ale,  beer,  dec,  as  was  suggested  in  Com.  o.  Thayer,  5  Mete.  247,  is  an- 
swered by  the  decision  in  Com.  e.  Thayer,  8  Mete.  523,  where  other  equivalent  words 
were  held  to  be  sufficient,  and  an  allegation  very  similar  to  the  present  was  decided  to  be 
good 

**A11  the  objections,  upon  which  the  motion  in  arrest  of  judgment  has  been  argued,  art 
overruled.'* 

(«)  This  count  was  susUined  in  Com.  o.  Churchill,  2  Mete.  118,  119. 

(/)  Com.  9.  Tower,  8  Mete.  527.  The  defendants  moved  that  judgment  be  arrested 
from  the  insufficiency  of  the  indictment 

Dewey  J. :  **  1.  It  is  no  v^id  objection  to  this  indictment,  that  it  includes  two  persons. 
The  acts  therein  charged,  as  constituting  the  offence,  may  well  be  done  by  two  or  more 
jointly  1  and  whenever  several  may  join  in  the  offence,  they  may  properly  be  united  in  the 
same  indictment 

'*2.  The  objection  that  this  indictment  is  bad  because  it  avers  the  offence  to  have  been 
committed  *  on  the  first  day  of  May  last  past,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  taking  this  inquisition,  cannot  avail.  It  is  no  objection  that  such 
continuous  charge  is  made,  and  it  accords  with  the  forms  usuallv  adopted.  Such  was  the 
ease  in  Com.  o.  Odlin,  23  Pick.  275 ;  and  it  seems  well  adapted  to  the  description  of  the 
offence. 

*«3.  It  is  then  contedlBd  that  the  negative  aTermeot  required  to  constitute  a  good  in- 
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quisition,  did  presnine  to  be,  and  were  common  sellere  of  winey 
brandy,  rum  and  other  Qpiritnoas  liqnor,  to  be  nsed  and  drank  in  the 
dwelling  house  of  them  the  said  R.  and  C.  there  situate,  and  by  them 
the  said  R.  and  C.  then  and  there  actually  used  and  occupied,  with- 
out being  first  duly  licensed  therefor  according  to  law,  against;  &a 
(Conclude  a$  in  book  I,  chap.  3). 

SelHfig  Kquor  unthout  license^  under  MassachusetU  Remsed  StahOeSf  e. 
47, 1.  Z.(g) 

That,  &c,  on,  &c,  at,  &c.,  without  any  authority  or  license  therefor 
duly  had  and  obtained  according  to  law,  did  presume  to  be,  and  was 
a  retailer  of  spirituous  liquors  in  less  quantity  than  twenty-eight  gal- 
lons, and  that  delivered  and  carried  away  all  at  one  time,  and  did 
then  and  there  sell  and  retail  two  quarts  of  spirituous  liquor  to  L.  J., 
against,  &a,  and  contrary,  &c    {Conclude  ae  in  book  1,  chap.  3). 

Jhujikerform  under  same.{k) 

That  A.  B.,  on,  &c,  at,  &c.,  and  there  on  divers  other  days  and 
times,  between  the  first  day  of  January  last  and  the  first  Monday  of 

dictment  for  Uie  offenoe,  tii.  tb«  mIle|rmtion  that  tfaa  ptrty  was  not  duly  Ueensed  to  make 
mofa  tale,  waa  not  properly  set  ibrth  id  this  uidictinent  The  ai^ument  aaanDwa  that  the 
alkfation,  *  withoat  beiny  first  duly  fioenaed  therefor,*  must  by  strict  mmautieal  mles,  ap- 
ply to  Ae  next  antecedent  sentenoe,  and  therefore  only  qoalifies  the  allegatioo  that  the 
delendants  oeeupied  a  certain  dwelling  house,  and  does  not  nojatiTe  their  authority  to  aen 
•piritnons  liquor.  This  is  a  reading  of  the  indictment  which  we  cannot  sanctioa.  The 
dwelling  house  is  introduced  as  the  place  where  the  liquor  was  used,  and  the  averment, 
*  without  being  first  duly  licensed  therefor,'  clearly  refors  to  the  sale  of  the  liqnon,  and  not 
to  the  pkee  where  they  were  used.    See  the  State  e.  Jernigan,  3  Murph.  19. 

^  4.  It  is  then  ssid,  that  if  this  negatire  averment  be  not  inoufficient  for  the  reaeooa  last 
stated,  it  is  defective,  inasmuch  as  it  only  negatives  a  joint  license  to  the  two,  and  that  thia 
*       Veen 


would  be  true,  although  one  of  the  defendants  had  been  dnly  licensed.  Now,  it  i 
qntte  clear  that  this  is  only  a  formal  objection  as  upon  proof  of  a  license  to  ettfaer  of  the 
defondants;  soeh  license  would  eonstiUrte,  as  to  that  defendant,  a  good  defence  to  this  in- 
dietment.  Further,  we  think  that  although  it  would  have  been  more  technically  oomet 
to  have  alleged  that  the  defendants  had  not,  nor  either  of  them,  any  license  to  sell  sniritn* 
ens  liquors,  yet  the  allegation,  in  its  present  form,  may  be  well  taken  to  apply  to  boin,  and 
that  individnally  and  aeverally,  as  weJl  as  jointly.** 

ig)  See  Goodhue  9,  Com.,  5  Mete  553,  where  this  form  was  held  good.  In  Com.  9, 
Kimheil,  7  llete.  304,  an  indictment  under  the  same  section,  without  any  avenncnt  of  the 
sale  of  a  specific  quantity  to  A.  B.,  hot  with  the  charge  inserted,  ''did  presume  to  be  and 
was  a  retailer  to  out  A.  a,  of  spirituous  liquors,**  d&c,  was  somewhat  querulously  sustained, 
it  being  aaid,  **the  expression  is  not  one  which  is  the  best  adapted  to  atate  this  oflRmee 
with  the  greatest  precision  and  clearness,  nor  is  it  according  to  approved  forms.  It  is  not, 
however,  such  a  oefect  as  requires  us  to  quash  the  indictment  as  insufficient.**  After- 
wards, in  Com.  o.  Simpson,  9  Mete.  138,  it  was  determined  that  when  the  first  aegment  of 
the  indictment,  chargmg  the  defendant  with  being  a  retailer  of  spirituous  liquon,  iLC^ 
waa  badly  pleaded,  it  might  be  stricken  out  as  surplusage,  and  judgment  entered  upon  the 
averment  of  a  single  illegal  sale  contained  in  the  latter  branch  of  the  count  See  also  Com. 
«.  Pray,  13  Pick.  359;  Com.  n.  Odiin,  23  Pick.  975. 

(A)  Com.  9,  Bryden,  9  Mete  137. 

The  defendant,  after  neCe  cenf  eniferc  entered,  moved  in  arrest  of  judgment,  becanae  the 
indictment  did  not  charge  the  time  when  he  sold  spirituous  liquor  in  a  less  quantity  than 
twentv-eight  gallona,  &,c.,  with  the  certainty  and  precision  required  by  law,  ao  aa  to  en- 
able the  court  to  render  judgment  of  guilty,  or  ao  as  to  appriae  him  of  the  precise  oifenee 
of  which  he  stood  charged,  and  enable  him  to  prepare  for  his  defence.  This  motion  Wtt 
overruled  hy  the  Municipal  Court,  and  the  defendant  thereupon  alleged  ezceptiona. 

Dvwey  J. :  **  Enough  is  set  forth  in  the  indictment  to  ounstiltte  the  offenoe  of  a  aiogle 
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May,  did  presume  to  be  and  was  a  retailer  and  seller  of  wine,  rum, 
brandy  and  other  spirituous  liquor  in  a  less  quantity  than  twenty- 
eight  gallons,  and  that  delivered  and  carried  away  all  at  one  time; 
be  the  said  B.  then  and  there  not  being  duljr  first  licensed  as  a  retailer 
of  wine  and  spirits,  as  is  provided  by  law  and  in  the  forty-seventh 
chapter  of  the  revised  statutes  of  said  commonwealth ;  and  he  did 
then  and  there  sell  and  retail  spirituous  liquor  to  a  person  whose 
name  is  J.  C,  in  a  certain  quantity  less  than  twenty-eight  gallons, 
and  that  delivered  and  carried  away  at  one  time,  to  wit,  in  the  quan- 
tity of  half  a  pint,  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Another  form  under  same. 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  and  there  on  divers  other  days 
and  times  betw^n  the  first  day  of  last  and  the  said  first  Mon- 

day of  did  presume  to  be  and  was  a  retailer  and  seller  of  wine, 

brandy,  rum  and  other  spirituous  liquors  in  a  less  quantity  than 
twenty-eight  gallons,  and  that  delivered  and  carried  away  all  at  one 
time;  he  the  said  then  and  there  not  being  duly  first  licensed  as 

a  retailer  of  wine  and  spirits  as  is  provided  by  law  and  in  the  forty- 
seventh  chapter  of  the  revised  statutes  of  said  commonwealth,  and  he 
did  then  and  there  sell  and  retail  wine  and  spirituous  liquors  to  a  per- 
son and  to  persons  whose  names  to  said  jurors  are  not  yet  known,  in 
a  certain  quantity  less  than  twenty-eight  gallons,  and  that  delivered 
and  carried  away  at  one  time,  against,  &c.  (Conclude  as  in  book  1, 
chap.  3). 

Violation  of  license  laws  in  Rhode  Island. 

That  A.  B.,  of  Warren,  in  the  aforesaid  County  of  Bristol,  trader, 
alias  grocer,  alias  merchant,  between  the  first  day  of  June  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five  and 
the  tenth  day  of  November  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  and  within  the  said  times,  with  force  and 
arms,  at  Warren  aforesaid  in  the  aforesaid  County  of  Bristol,  did  sell 
in  the  possessions  oF  him  the  said  A.  B.,  to  wit,  in  a  certain  . 
'shop,  situate  in  the  town  of  Warren  in  the  aforesaid  County  of  Bristol, 
strong  liquor,  to  wit,  rum,  by  retail  in  a  less  quantity  than  ten  gallons, 
without  license  first  had  and  obtained  from  the  town  council  of  the 
said  town  of  Warren,  against,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap,  3). 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  A.  B.,  between  the  said  first  day  of  June  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-five  and  the 
said  tenth  day  of  November  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  on  divers  Sundays  within  said  last  men- 
act  of  selling  spiritaonfl  liquor  without  being  duly  lioented,  if  we  strike  out  all  that  part 
which  charges  generally  that  the  defendant,  *on  divers  days  and  times  between  the  first 
day  of  January  and  the  first  Monday  of  May,  was  a  retailer  and  seller  of  wine,  rum,  brandy 
and  other  spirituous  liquora.*  This,  we  think,  may  be  stricken  out,  upon  the  authority  of 
Com.  V.  Pray,  13  Pick.  359,  and  the  People  v.  Adams,  17  Wend.  475.** 
Exoeptions  o?erruled*  « 

40« 
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tioned  times,  with  force  and  arms,  at  Warren  aforessid  in  the  afore- 
said Coiuity  of  Bristol,  did  sell  and  suffer  to  be  sold  in  his  possessions 
there  situate,  ale,  wine  and  strong  liquors  by  retail,  in  a  less  quantify 
than  ten  gallons,  without  license  first  had  and  obtained  from  the  town 
council  of  the  said  town  of  Warren,  against,  &c,  and  against,  &c 
{Conclude  as  in  book  1,  chap.  3). 

Sams  in  Nem  York.{}) 

That  J.  A.,  at,  &c.,  on,  &;c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  finding  of  this  indictment,  to 
wit,  &c.,  did  sell  by  retail  to  divers  citizens  of  this  state,  and  to  divers 
persons  to  the  jurors  aforesaid  unknown,  and  did  deliver  in  pursuance 
of  such  sale  to  the  said  divers  citizens,  and  the  said  divers  persons  to 
•the  jurors  aforesaid  unknown,  strong  and  spirituous  liquors  and  wines, 
to  wit,  thfee  gills  of  brandy,  three  gills  of  rum,  three  gills  of  gin,  three 
gitis  of  whisky,  three  gills  of  cordial,  three  gills  of  bitters,  three  gills 
of  wine,  to  be  drank  in  the  house,  store,  shop  and  grocery  of  the  said 
.J.  A., in  the  cityof  Utica  aforesaid,  without  having  obtained  a  license 
therefor  as  a  tavern-keeper,  and  without  being  in  any  other  way  autho- 
rized, against,  &c.    {Conclude  a$  in  book  1,  chap.  3). 

Same  in  New  Jersey. 

That  A.  B.,  late  of,  &z.j  on,  &c,  at,  &c.,  unlawfully  did  sell  by 
retail,  and  cause  and  knowingly  permit  to  be  sold  to  C.  D.  certain 
ardent  spirits,  the  said  ardent  spirits  then  and  there  not  having  been 
compounded  and  intended  to  be  used  as  medicine,  by  less  measure 
than  one  quart,  to  wit,  one  without  license  for  that  purpose 

first  had  and  obtained  in  the  manner  prescribed  by  the  statutes  in 
that  case  made  and  provided,  to  the  evil  example,  &c.,  contrary,  Ac, 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

That  the  said  A.  B.,  on,  &c.,  at,  die.,  unlawfully  did  sell  and  cause 
and  knowingly  permit  to  be  sold  to  the  said  C.  D.,  a  certain  composi- 
tion, of  which  ardent  spirits  did  then  and  there  form  the  chief  ingre- 
dient, the  said  composition  then  and  there  not  having  be^i  com- 
pounded and  intended  to  be  used  as  medicine,  by  less  measure  than 
one  quart,  to  wit,  one  without  license  for  that  purpose  first  had 

and  obtained  in  the  manner  prescribed  by  the  statutes  in  that  case 
made  and  provided,  to  the  evil  example,  &c.,  contrary,  Ac.,  and 
against,  &c.     {Conclude  as  in  book  I,  chap.  3). 

That  the  said  A.  B.,  on,  &c.,  at,  &c.,  unlawfully  did  sell  and  cause 
and  knowingly  permit  to  be  sold  to  the  said  C.  D^  certain  mixed 
liquors,  the  said  mixed  liquors  tlien  and  there  being  ardent  spirits,  by 
less  measure  than  five  gallons,  to  wit,  without  license  for  that 

purpose  first  had  and  obtained  in  the  mamier  prescribed  by  the 
statutes  in  that  case  made  and  provided,  to  the  evil  example,  &c., 
contrary,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

(0  This  fonn  is  ftniid  in  People  «.  Adamii,  17  Wend.  475.  The  toHti$nundo  nS  Om 
tuperflooof  lUcfitione  ef  nun,  &Cn  aI  which  the  proof  does  nol  hit,  maj  be  diaefaarf  ed  m 
fnrpiimge. 
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Same  in  Penn$yhxinw(j) 

That  J.  B.y  late  of,  &c.,  on,  &c.,  and  at  divers  other  days  and  times, 
as  well  before  as  afterwards,  at,  &c.,  did  keep  a  tippling  bouse,  with- 

(j)  Com. «.  Baird,  4  8.  &  R.  HI. 

Doncaii  J. :  **  The  motioo  in  wrmt  of  jadraant  will  be  fint  ditpoted  ot,  in  doing  which 
it  will  be  proper  to  cone ider  the  ▼arioos  legislative  proTiaions  on  this  sabject.  The  act  of 
1710, 1  Smith'f  Lewa  78,  provides  that  no  person,  without  license  fhoro  ue  jnstioes,  shall 
keep  a  poblie  house  of  entertainment,  tippling  house  or  dram  shop,  under  the  penalty  of 
fife  poonds^  •iie4iBlf  thereof  to  the  governor,  and  the  other  half  to  the  use  of  the  poor  of 
the  city  or  township  where  the  offence  shall  have  been  committed.  By  a  supplement  to 
thb  act,  passed  96tn  August,  1731, 1  Smith's  Laws  137,  it  is  enacted,  that  no  person  not 
qualified  as  by  the  above  recited  act,  shall  presume  to  sell  or  barter  with  or  deliver,  any 
wiae,  mm,  A«n  wbieb  shall  be  used  or  drank  in  their  houses,  yards  or  sheds,  or  shall  be  so 
vsod  or  drank  in  any  shelter«  place  or  wood,  near  or  adjacent  to  them,  with  their  privity 
or  consent,  bv  any  oompaaios  of  negroes,  servanti  or  others,  or  retail  or  sell  to  any  person 
or  persons  wnatsoever,  any  rum,  brandy  or  other  spirits  by  leas  quantitv  or  measnra  than 
one  quart,  nor  any  wine  1^  any  less  measure  or  quantity  than  one  gallon,  nor  any  beer, 
ale  or  cider,  by  any  less  quantity  than  two  gallons,  and  the  same  liquora  respectively  de* 
livered  to  one  person  and  at  one  time,  nnder  the  ssme  penalty  as  is  prescribed  by  the  act 
of  1710.  By  the  act  of  19th  March,  1783,  3  Smithes  Laws  6i5,  it  is  provided,  that  if  any 
person  or  persons  shall  hereafter  retail  and  sell  less  than  one  quart  of  rum,  wine,  brandy 
or  other  spirits,  to  be  delivered  at  one  time  to  one  person,  without  having  first  obtained  a 
license  agreeably  to  lAw  lor  that  purpose,  he  or  they  shall  forfeit  and  pay  fiir  every  such 
offence  the  penalty  of  ten  pounds. 

**  The  most  solid  objection  to  this  indictment  is  the  omission  to  state,  that  the  liquor 
was  deltvwed  at  one  time  and  to  one  person ;  and  I  own  that  if  this  were  rt»  ini^grm^ 
it  would  be  difficult  to  answer.  But  it  will  be  observed,  that  the  same  words  are  used 
|n  the  act  of  1731,  *and  the  same  liquora  respectively  delivered  to  one  person  and  at 
one  time;*  and  in  the  act  of  1783,  *  shall  sell  or  retail  less  than  one  quart,  and  to  be 
delivered  at  one  time  and  to  one  person.'  The  only  alteration  in  the  act  of  1817  is, 
that  in  the  city  and  county  of  PfaiUdelphia  the  offence  is  to  consist  of  selling  less  than 
one  pint,  instead  of  one  quart,  the  penalty  is  increased,  and  in  the  distribution  of  the 
peoaity.  Keeping  a  tippling  bouse  is  still  an  ofience.  Keeping  a  tippling  house  in 
the  city  and  county  of  Philadelphia,  the  overt  act  beingthe  retailing  of  liquor  by  less 
measure  than  one  pint,  is  punishable  under  thu  statute.  This  form  of  indictment  having 
prevailed  for  eight?  years,  been  adopted  by  successive  attorney-generals,  the  provisions  of 
the  several  acts  bein^  nearly  if  not  altogether  in  the  same  worcb,  the  court  will  not  say» 
tlist  all  the  prosecutions  dorinf  that  long  period  of  time  are  erroneous :  for  it  is  admitted 
that  this  has  been  the  onlv  mrm.  A  continued  and  ootemporaneous  practice,  under  a 
statute,  in  a  natter  merely  iormal,  ought  not  liriitly  to  be  disturbed.  The  court  have  less 
difficulty  in  deciding  the  remaining  points.  The  only  remedy  is  by  indictment  The 
keeping  a  tipplinr  house  is  an  indictable  offence.  The  general  prohibition,  under  penalty, 
to  sell  uquon  by  less  measure  than  one  quart  would,  it  is  admitted,  render  the  act  indict* 
able,  unless  some  particular  mode  of  reoovering  the  penalty  is  prescribed ;  and  the  remedy 
by  action  is  inferred  from  the  use  of  the  words  *  costs  of  suit,'  in  the  second  section.  This 
appeara  a  forced  inference,  not  warranted  by  a  just  construction  of  the  whole  act;  for  how 
in  a  fvt  torn  action  could  the  court  sentence  the  oflender,  if  convicted,  to  pay  the  penalty 
or  to  the  penitentiary  bouse,  to  be  kept  at  bard  labour  7  As  to  the  offence  being  laid  in 
the  city,  if  it  could  not  be  so  laid,  it  would  follow,  that  where  the  retailing  was  in  the 
county  it  would  ba  exempted  from  punishment;  for  though  the  city  might  be  in  the 
county,  the  county  could  not  be  in  the  city.  The  city  and  county  are  to  ba  construed 
disjunctively.  Such  is  the  manifest  declaration  of  the  legislature ;  tor  in  the  distribution 
of  tlie  penalty,  one-half  is  to  enure  to  the  guardians  of  the  poor  of  the  township  or  district 
where  the  onfonce  shall  occur.  Any  other  construction  would  render  the  act  insensible 
and  void ;  nor  is  there  any  such  infleiible  rule  in  the  construction  of  penal  statutes,  that 
you  must  abide  by  the  very  letter ;  for  in  the  construction  of  penal  statutes  the  strict 
meaning  of  the  expressions  has  been  departed  from,  in  order  to  comply  with  the  mani/est 
apirit  and  intention  of  the  law ;  1  Binn.  377.  Nor  does  regard  to  criminals  require  such 
eoDStmetioo  of  the  words  perhaps  not  absolutely  dear,  as  would  tend  to  destroy  and  evade 
the  very  intention  and  meaning  of  the  act  It  is  not  unfrequent  in  the  construction  of 
ftatotes,  to  take  the  disjunctive  as  a  copulative  and  the  copulative  as  a  dimunctive,  in  order 
to  make  the  words  stand  with  reaaon  and  the  intent  of  the  framers  of  the  law ;  Plow. 
396 ;  6  Cren<!h  7.  They  are  so  to  he  considered  here.  An  act  declaring  that  a  particular. 
act  conunitled  in  the  counties  of  Philadelphia  and  Bucks,  siivuld  be  punished  in  a  certain 
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out  any  license  so  to  do  first  had  and  obtained  according  to  law,  and 
then  and  there  without  such  license,  commonly  and  publicly  did  sell 
and  utter,  and  cause  to  be  sold  and  uttered  to  sundry  persons  divers 
quantities  of  rum,  brandy  and  whisky  and  other  spirituous  liquors, 
by  less  measure  than  one  pint,  contrary,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Another  form  for  same^  being  thai  used  in  Philadelphia. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  did  sell  and  retail,  and 
cause  to  be  sold  and  retailed,  less  than  one  quart  of  rum,  wine, 
brandy  and  other  spirituous  or  vinous  liquors,  then  and  there  deli- 
vered at  one  time  and  to  one  person,  and  to  more  than  one  person, 
without  having  first  obtained  license  agreeably  to  law  for  that  pur- 
pose, contrary  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap,  3). 

Same  in  Virginia.{k) 

That  W.  T.,  late  of,  &c.,  on,  &c.,  unlawfully  and  without  then 
having  a  license  therefor  according  to  law,  at  the  store  of  said  W.  T., 
in  the  County  of  Wood,  and  within  the  jurisdiction  of  the  County 
Court  of  said  county,  did  sell  by  retail,  whisky,  brandy  and  other 
liquors  to  the  jurors  unknown,  and  mixtures  thereof,  to  J.  N.,  to  be 
drank  at  the  said  place  where  sold  as  aforesaid,  contrary,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Same  in  North  Carolina. 

That  A.  B.,  late  of,  &c.,  at,  &c.,  on,  &c.,  and  on  other  days  both 
before  and  since  that  day  up  to  the  taking  of  this  inquisition,  unlaw- 
fully and  wilfully  did  sell  and  retail  to  one  C.  D.,  and  to  other  persons 
to  the  jurors  unknown,  a  quantity  of  spirituous  liquors  by  the  small 
measure,  viz.  by  a  measure  less  than  one  quart,  he  the  said  A.  B. 
having  there  Imd  then  no  license  so  to  sell  and  retail,  contrary,  &c., 
and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Same  in  Alabama. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  in  the  county  aforesaid,  did  sell 
spirituous  liquors,  to  wit,  rum,  brandy  and  whisky  in  less  quantity 
than  one  quart,  without  license,  to  one  C.  D.,  and  to  divers  other  per- 
sons whose  names  are  to  the  jurors  aforesaid  unknown,  contrary,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  said  A.  B.,  on  the  day  and  year  aforesaid,  in  the  county 
aforesaid,  did  sell  ardent  spirits,  to  wit,  rum,  brandy  and  whisky  in 
quantities  of  one  quart  by  the  quart,  without  license,  to  one  C.  D.,  and 
to  divers  other  persons  whose  names  are  to  the  jurors  aforesaid  un- 
known ;  and  that  the  said  rum,  brandy  and  whisky  was  then  and 

manner,  necessarily  means  in  either  county,  for  it  could  not  be  committed  in  Imth ;  it  des- 
cribes  a  certain  district  consisting'  of  two  counties ;  if  not  so  considered,  the  ofienoe  never 
could  be  committed;  it  could  not  be  committed  in  both  counties.*' 
(A)  See  Tern  «.  Com^  8  Lcigli  721. 
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.tfiere  drank  and  eoD9umed  on  the  premises  of  him  the  said  A.  B., 
contrary,  &c.y  and  against^  &c.    {Conclude  as  in  book  1,  chap.  3). 

Seme  in  Keniuchy.Q) 

That  A.  B.,  on,  ftc.,  at,  &c.,  did  keep  a  tippling  house  by  then  and 
there  selling,  by  the  small  and  by  retail  in  said  tippling  house,  divers 
quantities  of  spirituous  liquors,  to  wit,  whisky,  brandy,  rum,  gui, 
nvioe,  dLC.,  to  divers  persons  to  the  jurors  unknown,  and  by  then  and 
there  permitting  the  same  to  be  drank  in  said  tippling  bouse,  he  the 
Miid  A.  B.  not  then  and  there  being  a  licensed  tavern-keeper,  &c 

Same  in  Tennessee.{m) 

That  D.  S.,  late  of,  d^c.,  on,  6&c.,  unlawfully  did  keep  a  tippling 
house,  and  then  and  there  did  vend  and  retail  spirituous  liquors  in 
less  quantities  than  one  quart,  and  by  the  quart,  intended  to  be  drank 
in  the  premises,  against,  dx.,  and  against,&a  {Conclude  as  in  book 
1,  chap.  3). 

Same  in  MsMsippL 

That  on,  &c.,  A.  B.,  &c.,  at,  &c.,  did  then  and  there  unlawfully  sell 
and  retail  vinous  and  spirituous  liquors,  to  wit,  wine,  rum,  gin, 
brandy,  whisky,  ale  and  porter,  in  a  less  quantity  than  one  gallon,  to 
one  G.  D.,  and  to  other  persons  to  the  jurors  aforesaid  unknown,  con- 
trary, fce.,  and  against,  &c    (Conclude  as  in  book  1,  chap.  3). 

That  on,  &c..  A*  B.  being  then  and  there  a  tavern-keeper  and  inn- 
keeper, with  force  and  arms  at  the  county  of  aforesaid,  did  then 
and  there  unlawfully,  gratuitously  and  without  special  charge  there- 
for, offer,  give  and  deliver  vinous  and  spirituous  liquors,  to  wit,  wine, 
rum,  gin,  brandy,  whisky,  ale  and  porter,  in  a  less  quantity  than  one 
gallon,  to  one  J.  E.,  and  to  other  persons  to  the  jurors  aforesaid  un- 
known ;  which  said  J.  K.  and  which  said  other  persons,  were  then 

(Z)  Orenhine  «.  Com^  9  E  Mon.  344. 

**  The  indictment,**  eaid  tbe  court,  **  with  sufficient  certainty,  charges  those  acts  which 
constitate  keeping  a  tippling  house.  It  not  only  charges  the  selling  spirituous  liquors  bv 
retail,  but  also  the  pemuiting  the  tame  to  he  drank  in  the  houee,  and  in  this  latter  speci&> 
cation,  differs  from  the  case  of  Woods,  Slc.  e.  Com^  (1  B.  Mon.  74),  in  which  the  9Ming 
by  retail  only,  was  specified.  And  if  it  were  conceded  that  the  ofienoe  charged  is  one  for 
which  a  presentment  miffht  be  maintained,  it  would  not  follow  that  an  indictment  would 
not  also  be  good.  An  indictment  embraces  all  the  requisites  of  a  good  presentment,  and 
eren  mone,  namely,  the  signature  of  the  attorney  for  the  commonwealth,  which  cannot 
render  it  as  bad  as  a  presentment  Nor  can  the  &ct  that  an  indictment  has  been  found 
(or  an  offence  for  which  a  presentment  would  lie,  prevent  tbe  court  firom  assessing  the  fine 
without  tiie  intervention  of  a  Jury  in  any  case  in  which  he  could  assess  it  upon  a  present- 
meot.  Nor  is  the  objection  that  the  foreman  of  the  grand  jury  has  signed  Uie  indictment 
under  the  words  *a  true  bill,*  endorsed  on  the  same,  sustainable.  The  statute  of  1814 
(Stat  Law  1st,  541),  according  to  ita  grammatical  construction,  requires  indictments  as 
well  as  presentments,  to  be  tigned  by  Uie  foreman;  it  does  not  direct  uihere  the  signature 
is  to  be  placed ;  and  though  it  may  be  implied  that  it  was  intended  to  be  placed  at  the  foot 
of  the  presentment  or  indictment,  as  the  object  of  tbe  signature  was  to  show  the  court  that 
it  bad  been  passed  upon  and  found  by  tbe  grand  jury,  this  is  as  well  shown  by  an  endorse- 
ment of  his  signature  as  by  placing  it  at  the  foot  of  the  indictment,  and  either  fof  m,  we 
have  no  doubt,  will  suffice.^* 

(m)  This  count  was  upheld  in  Sanderlia  «.  T\m  Sute,  3  Humph.  315. 


Digitized  by  LjOOQIC 


478  orrcircBS  aoaistst  societt. 

and  there  the  guests  of  the  said  A.  B.^  contrarjr,  &c.,  and  against,  &c» 
{Conclude  as  in  book  ly  chap,  3). 

That  on,  &c.,  the  said  A.  B.  being  then  and  there  a  tavern-keeper 
and  innkeeper,  with  force  and  arms  at  the  county  of  aforesaid, 

did  then  and  there,  by  evasion,  subterfuge  and  chicanery,  sell  and 
dispose  of  spirituous  liquors,  in  violation  of  the  plain  intent  and 
meaning  of  an  act  and  law  of  the  State  of  Mississippi,  bearing  date 
the  ninth  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-nine,  and  entitled  ^  an  act  for  the  suppres- 
sion of  tippling  houses,  and  to  discourage  and  prevent  the  odious  vice 
of  drunkenness,"  contrary,  &c,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Digging  up  and  taking  away  a  dead  body  from  a  church-yard^  at  ctan^ 
man  law.{n) 

That  A.  B.,  late  of,  &c.,  on,  &c^  with  force  and  arms,  &c.,  at,  &c., 
the  church-yard  of  and  belonging  to  the  parish  church  of  the  same 
parish  there  situate,  unlawfully  did  enter,  and  the  grave  there,  in 
which  the  body  of  one  M.  B.,  deceased,  had  lately  before  then  been 
interred  and  then  was,  with  force  and  arms  unlawfully,  voluntarily, 
wilfully  and  indecently  did  dig,  open,  and  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  with  force  and  arms  at,  <bc.,  the  body  of 
him  the  said  M.  B.,  out  of  the  grave  aforesaid,  unlawfully  and  in-: 
decently  did  take  and  carry  away ;  against,  dz^c.  {Conclude  as  in 
book  1,  chap.  3). 

Removal  of  dead  body  under  Massachusetts  statuie.{o) 

That  W.  S.  and  J.  K.,  late  of,  &c.,  on,  &c,  did  unlawfully,  felo- 
niously,  knowingly  and  wilfully  remove  and  convey  away  from 
the  said  town  of  a  certain  human  body,  the  body  of  J.  M.,  who 

had  deceased  at  W.,  previous  to  the  said  removing  and  conveying 

(n)  Dickinson*8  Q.  S.  6th  ed.  395. 

This  hag  always  been  holden  a  misdemeanor  indictable  at  common  law ;  4  Bla.  Com. 
235;  2  T.  R.  733,  R.  v,  Lynn;  and  so  was  selling  the  dead  body  of  a  person  capitally 
convicted,  for  dissection,  whether  there  was  direct  evidence  or  not  that  the  defendant  sold 
the  body  for  lucre  and  gain  and  for  dissection ;  R.  o.  Candick,  1  D.  &  R.  N.  P.  C.  13; 
Graham  B.  If  the  shroud,  coffin  or  any  other  chattel  accompanying  the  dead  body  be 
taken  away,  with  intent  to  steal,  such  taking  is  a  larceny ;  see  2  and  3  Wm.  IV.  c  75; 
Anatomy  Schools. 

See  Archbold's  C  P.  5th  Am.  ed.  786 ;  R.  o.  Gills,  R.  &  R.  366,  n.;  Com.  v,  Codey,  10 
Pick.  37.  To  cast  a  dead  body  into  a  river  without  the  rites  of  sepulchre  is  a  misdemean. 
or;  Kanavan*s  case,  1  Greenl.  226.  If  the  body  cannot  be  recognized,  it  should  be  stated 
as  that  of  a  person  to  the  jurors  unknown ;  and  the  same  course  of  pleading  can  be  fol- 
lowed where  it  is  doubtful  where  the  body  was  Uken  from  ;  R.  dt  R.  366,  n. 

(o)  This  is  under  sUt  1830,  c.  57;  Rev.  Stat  c.  130,  s.  19;  and  with  the  exception  of 
the  part  in  brackets  was  before  the  Supreme  Court  on  error,  in  Com.  v.  Slacks  19  Pick. 
304.  The  judgment  was  arrested,  Wilde  J.,  saying  :  "  We  are  of  opinion,  Uierefore,  that 
as  there  is  no  averment  in  tliis  indictment,  that  the  defendants  removed  the  dead  body 
with  the  intent  to  use  or  dispose  of  it  for  the  purpose  of  dissection,  and  as  we  consider 
such  intent  as  the  essence  of  the  crime,  the  indictment  is  defective.**  This  being  the  only 
error  noticed  by  the  court,  its  correction  may  bring  this  form  sufficiently  wiUiin  the  pro- 
visions of  the  statute.  Some  doubt,  however,  seems  to  have  been  entertained  whether  the 
statute  was  meant  to  include  any  cases  except  those  recurring  after  sepulchre,  and  per- 
haps it  would  be  better  to  insert  a  second  count  with  an  averment  to  tuat  efiect. 
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away  aforesaid,  they  the  said  W.  S.  and  J.  E.,  not  being  authorized 
by  the  board  of  health  or  overseers  of  the  poor  or  the  selectmen  of 
fliid  town  of  W.  (and  the  said  W.  S.  and  J.  K.  then  and  there,  to  wit, 
at  the  time  of  removing  said  human  body,  intending  to  use  and  dis- 
pose of  it  for  the  purpose  of  dissection,)  against,  d^.,  and  contrary, 
&C.     (Conclude  as  in  book  1,  chap,  3). 

Disinterring  dead  body  in  JSTew  Hampskire.(p) 

That  S.  L.,  of  Chelsea,  in  the  said  County  of  Orange,  on  the  night 
of  the  twenty-fifth  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-six,  with  force  and  arms,  at  Washington 
in  the  said  County  of  Orange,  the  public  burying  ground,  near  the 
west  meeting-house  in  said  Washington,  unlawfully  did  enter,  and 
the  dead  body  of  one  B.  P.  C,  then  lately  before  laid  in  a  coffin  and 
interred  in  the  same  burying  ground,  did  then  and  there  unlawfully 
dig  up,  disinter,  remove  from  the  said  coffin,  disturb  and  carry  away, 
to  the  evil  example,  &c.,  contrary,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap,  3). 

(0)  State  o.  Little,  1  Verm.  R.  331. 

ThU  indictment  is  not  drawn  with  gnti  caation.  It  does  not  attempt  to  charge 
the  defendant  in  the  words  of  the  statute.  Nor  was  that  necessary,  if  other  words  equiva- 
lent were  inserted.  It  is  objected  to  the  indictment  that  it  neither  adopts  the  words  of  the 
statute,  nor  those  that  are  equivalent.  The  indictment  instead  of  saying  **  the  remains  of 
anj  dead  person,"  says  **  the  dead  body  of  Benjamin  P.  Calfe,  then  lately  before  laid  in  a 
coffin  and  interred  in  the  same  buryinfjr  ground."  What  are  the  remains  of  a  dead  per- 
son  7.  the  dead  body  is  the  answer.  Tliis  is  well  understood  in  common  parlance.  No« 
thing  else  does  remain,  after  the  spirit  has  fled,  but  the  dead  body.  In  speaking  of  a  per- 
son who  is  living,  if  we  say  that  his  body  was  hurt,  wounded,  dbc,  it  is  well  understood 
in  its  appropriate  sense.    It  means  the  body  of  a  person,  not  of  bis  horse  or  his  ox. 

The  objections  that  it  does  not  appear  that  Benjamin  P.  Calfe  was  a  person — ^that  he 
erer  lived  and  died,  d&c.— are  rather  too  nice  and  technical  to  be  sanctioned.  All  the 
statutes  against  crimes  use  the  expression  **if  any  person  shall  do  such  an  act;"  **  if  any 
person  shall  break  the  peace;'*  ''if  any  person  shall  counterfeit  the  coins,"  Slc  No  in- 
dictment upon  these  statutes,  was  ever  seen  alleging  that  the  defendant  was  a  person.  The 
charge  is  that  A.  B.  did  such  an  act    This  is  sufficient 

So  of  some  other  circumstances  noticed  as  objections.  They  seemed  answered  by  read- 
ing the  indictment  as  every  person  would  understand  it  '*  That  the  defendant  at  Wash- 
ington in  said  county,  with  force  and  arms,  the  public  burying  ground  near,  dLC,  in  aaid 
Washington,  unlawfully  did  enter,  and  the  dead  body  of  one  Benjamin  P.  Calfe,  then  lately 
before  laid  in  a  coffin,  and  interred  in  the  same  burying  ground,  did  then  and  there  nn- 
lawliilly  dig  up,  disinter,  remove  from  the  said  coffin,  disturb  and  carry  away."  All  these 
expressions  combined  leave  but  little  of  that  uncertainty  supposed  by  the  objections. 

But  it  is  uiged  that  there  is  no  averment  that  the  dead  body  remained  mterred  at  the 
time  it  was  dug  up  by  the  defendant.  That  it  only  appears  argumentatively.  This  would 
have  been  plausible,  if  there  were  no  allegation  of  interment  That  the  defendant  dug  up 
the  bod^  would  strongly  imply  that  it  was  in  a  state  capable  of  being  dug  up;  that  is,  tliat 
it  was  interred.  Yet  this  would  be  inference  only.  But  when  the  indictment  not  only 
alleges  that  the  defendant  dug  up,  disturbed,  disinterred  and  removed  the  body  of  Benja- 
min  P.  Calfe,  but  also  alleges  that  the  same  dead  body  had  then  lately  been  laid  in  a  coffin 
and  interred  in  the  same  burying  ground,  it  seems  too  much  to  call  upon  the  court  to  pre- 
sume, that,  notwithstanding  all  these  allegations,  the  body  might  have  been  disinterred  in 
the  meantime  and  not  then  capable  of  being  dug  up  by  the  defendant 

It  is  hardly  supposable  that  the  defendant  could  have  ever  suffered  at  the  trial,  or  been 
jeopardized,  by  the  admission  of  any  testimony  but  what  applied  to  the  indictment,  accord- 
ing to  its  moet  natural  signification,  and  was  intended  by  the  grand  jury  who  presented 
the  same.  If  proof  had  been  offered  of  the  disinterring  of'^any  other  but  a  human  body  or 
any  other  of  the  body  of  a  man  or  boy  of  the  name  of  Benjamin  P.  Calfe,  it  would  have 
been  excluded,  as  not  supporting  the  indictment 
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Same  in  Indiana.(q) 


That  A.  B.  on,  &c.,  at,  &c.,  did  then  and  there  remove  the  dead 
body  and  corpse  of  one  P.  W.  from  interment  in  a  public  burying 
ground,  in  which  she  had  been  then  and  there  interred,  without  hav- 
ing obtained  the  consent  therefor  of  the  said  P.  in  her  lifetime,  nor  of 
her  near  relations  since  her  death,  contrary,  &c.  {Conclude  aa  in 
book  1,  chap.  3). 

SelKng  the  body  of  a  capital  convict  for  dissection^  dissection  being  no 
pari  of  the  sentence.{r) 

That  on,  &c.,  one  E.  L.  was  publicly  executed,  at  the  parish  of  St. 
Mary,  Newington,  in  the  County  of  Surrey;  that  on  the  day  and  year 
aforesaid,  in  the  parish  and  county  aforesaid,  one  6.  C.  of,  die,  un- 
dertaker, was  retained  and  employed  by  W.  Wa,  the  keeper  of  the 
gaol  in  and  for  the  said  county,  to  bury  the  body  of  the  said  person 
so  executed,  for  certain  reward  to  be  therefor  paid  to  the  said  G.  C, 
by  and  on  behalf  of  the  said  county,  and  in  pursuance  of  the  said 
retainer  and  employment,  the  body  of  the  said  person  so  executed  as 
aforesaid,  was  then  and  there  delivered  to  the  said  G.  G.  for  the  pur- 
pose of  being  so  by  him  buried  as  aforesaid,  and  it  then  and  there 
became  the  duty  of  thcisaid  G.  C.  to  bury  the  same  accordingly;  but 
that  the  said  G.  C.  being  an  evil  disposed  person,  and  of  a  most  wicked 
and  depraved  disposition,  and  having  no  regard  to  his  said  duty,  nor 
to  religion,  decency,  morality  or  the  laws  of  this  realm,  did  not,  nor 
would  bury  the  said  body  so  delivered  to  him  as  aforesaid,  but  on 
the  contrary  thereof,  on,  &c.,  at,  &c.,  aforesaid,  unlawfully  and  wick- 
edly, and  for  the  sake  of  wicked  lucre  and  gain,  did  take  and  carry 
away  the  said  body,  and  did  sell  and  dispose  of  the  same  for  the  pur- 
pose of  being  dissected,  cut  to  pieces,  mangled  and  destroyed,  to  the 
great  scandal  and  disgrace  of  religion,  decency  and  morality,  in  con- 
tempt of  our  said  lord  the  king  and  his  laws,  to  the  evil  example  of 
all  other  persons  in  like  cases  offending,  and  against,  &c  {Conclude 
as  in  book  1,  chap.  3). 

Preventing  the  interment  of  a  dead  body  by  an  arresL{s) 

That  A.  B.  and  C.  D.  on,  &c.,  with  force  and  arms  at,  &c.,  in,  &c., 
a  certain  dead  body,  to  wit,  the  body  of  M.  B.  then  and  there  being, 
unlawfully  and  wickedly  did  arrest,(/)  take  and  carry  away,  and 
cause  and  procure  to  be  arrested,  taken  and  carried  away,  with  an 
unlawful  and  wicked  intention  to  prevent  the  interment  and  burial 

iq)  SuBlained  in  State  v.  MHISure,  4  Black£  33& 

(r)  R.  V.  Cundiok,  D.  &  R.  N.  P.  C.  13;  16  £n^.  Com.  Law  413.  Th«  defeadint 
WM  convicted  and  aenteaoe  passed. 

(•)  Dickinson's  Q.  &  p.  3^3,  6tb  ed. 

(t)  A  vulgar  notion  at  one  time  prevailed,  that  it  was  lawful  to  arrest  the  corpae  of  a 
person  deceased,  for  a  civil  debt  due  from  the  partv  in  bis  lifetime.  But  now  it  is  deaj-ly 
ascertained  that  no  such  practice  is  lawful ;  indeed,  to  prevent  the  body  from  being  inter- 
red,  is  an  offence  against  decency,  and  as  such  indictable  under  the  dass  of  misdemeanors; 
Jones  V.  Ashburnham,  4  East  R.  465 ;  Young's  case,  3  T.  R.  734 ;  3  fila.  Com.  473, 8th  ed. ; 
1  Burns*  £cc  Law  by  Tyrnwhitt  358, 359. 


Digitized  by  LjOOQIC 


LOTTBRIESy  <&0.  481 

of  the  said  dead  bodv  of  the  said  M.  B.,  which  ought  to  have  beea 
done  and  performed  according  to  the  rites  and  ceremonies  of  the 
charch  of  that  part  of  this  realm  called  England,  against,  &c.  (Con- 
clvtde  as  in  book  1,  chap.  3). 


Selling  lottery  tickets.     General  frame  of  indictmenL 

That  A.  B.y  late,  &C.9  on,  &c.,  at,  &c,,  unlawfully,  &c.,  did  sell(t£) 
to  one  C.  D.(t?)  a  certain  lottery  ticket,(M;)  {where  only  lotteries  of  a 
certain  class  are  prohibited^  particularise  the  class)y{x)  contrary, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

{As  to  joinder  of  conspiracy  counts^  see  ante,  pp.  333,  363). 

(s)  Where  the  sUtoto  includes  withla  the  ofienee  to  oSbr  to  sell,  4&c.,  the  averment 
"  did  sell  and  offer  to  sale,**  can  hardly  be  treated  as  duplicity ;  Wh.  C.  L.  SI ;  anU,  p.  130 ; 
|M9t,p.484. 

(o)  The  more  judicious  coarse  is  to  individuate  the  offence  by  naming  the  vendee,  or 
averringr  the  sale  to  be  to  a  person  unknown ;  Com.  e.  Thurlow,  24  Pick.  374 ;  State  v. 
Walker,  3  Uarrin^  547 ;  Com.  o.  Baton,  15  Pick.  273.  The  weight  of  authority  clearly 
is  that  ofie  or  the  other  allegation  must  be  made ;  People  e.  Taylor,  3  Denio  99 ;  Peo* 
pie  o.  Adams,  17  Wend.  475;  Sute  v.  Mungor,  15  Verm.  290;  Sute  t.  Stucky,  3  BLackC 
289 ;  Sute  o.  Maxwell,  5  t6.  230;  Butler  t>.  SUte,  ib,  280. 

(fo)  In  this  note  will  be  considered : 

(1).  To  what  cases  the  term  ticket  applies. 

(2).  In  what  cases  the  ticket  should  be  set  forth. 

(I).  To  what  eases  the  term  ticket  applies.  The  general  effect  of  the  term  under  the  statutes 
Qsually  in  force,  is  considered  at  large  by  the  Supreme  Court  of  Missouri  in  a  recent  cas6. 

**The  principal  point- made  in  this  branch  of  the  case,  is,  whether  the  proof  of  the  nale 
of  a  quarter  ticket  will  sustain  the  indictment  which  charges,  that  the  defendant  sold  a 
ticket.  The  ticket  proved  to  be  sold,  read--'  The  holder  of  this  ticket  will  be  entitled  to 
one-fourth  of  the  priie  drawn  to  its  number.*  This  was  physically  a  ticket-»not  part  of 
a  ticket  That  its  holder  was  entitled,  if  among  the  fortunate,  to  only  one-fourth  of  the 
prize  drawn  by  its  corresponding  number,  docs  not  make  it  lees  a  ticket.  It  was  complete 
in  itself,  and  so  purports  to  be.  It  is  denominated  on  its  face  a  ticket,  though  it  appeared 
that  tlie  holder  was  only  entitled  to  a  certain  portion  of  prize  drawn  to  its  number.  The 
instruction,  therefore,  asked  of  the  court  on  this  subject,  was  pro()erly  refufted. 

**  It  is  also  insisted  that,  as  the  statutes  prohibit  the  sale  of  lottery  tickets,  an  indict- 
ment will  not  lie  for  selling  a  single  ticket.  To  sustain  this  objection,  the  decisions  in 
England  on  the  statute  of  14  6ea  II.  c  6,  which  makes  it  felony  without  benefit  of  clergy, 
to  steal  any  cow,  ox,  heifer,  &c.,  are  cited.  It  was  held,  under  that  statute,  that  where 
the  indictment  charged  the  defendant  with  stealing  a  oow,  and  the  evidence  proved  it  to 
be  a  heifer,  the  variance  was  fatal,  because  the  use  of  both  words  in  the  statute,  proved 
that  the  legislature  did  not  consider  them  synonymous.  Several  adjunctions  of  a  similar 
character  liave  been  made  in  England ;  and  the  courts  of  that  country,  in  favorem  et/«, 
have  commenced  some  very  nice  distinctions.  Admitting  that  our  courts  would  be  willing 
to  adopt  such  refinements  in  case  of  misdemeanors,  it  is  not  perceived  that  this  case  falls 
within  the  class  of  cases  to  which  we  have  alluded.  Had  the  penalties  of  the  British  sto^ 
tute  been  directed  against  stealing  of  cows  or  heifers,  d&c,  and  had  it  been  adjudged  that, 
under  such  a  law,  the  stealing  of  one  cow  or  one  heifer,  was  not  an  offence  within  its 
meaning,  the  precedent  would  have  been  apposite;"  Freleigh  e.  The  State,  8  Mo.  6 12. 

(2).  in  what  cases  the  ticket  should  be  set  forth.  Where  only  lotteries  of  certain  classes 
are  prohibited,  it  would  seem  necessary  to  show,  by  setting  forth  at  least  the  purport  of 
the  ticket,  that  it  comes  within  tlie  prohibited  class;  State  e.  Schribener,  2  Gill  &  J.  246 ; 
Com.  o.  Gillespie,  7  S.  &  R.  469 ;  but  where  all  lotteries  are  illegal,  the  averment  in  the  words 
of  the  act  that  a  ticket  was  sold,  together  with  the  name  of  the  vendee,  would  seem  enough ; 
Cohen  o  Virginia,  6  Wheat  265;  Freleigh  v.  State,  8  Mo  606;  Peo[>lo  9.  Taylor,  3  Denio 
99;  Sute  o.  Follet,  6  N.  Hamp.  53;  Com.  «.  Clapp,  5  Piek.  41 ;  Davis*  Prec.  162.  In  Penn- 
sylvania, under  the  act  of  March  16,  1847,  the  setting  forth  the  ticket  is  expressly  dis- 
pensed with.  But  under  any  circumstances,  however,  the  averment  that  **  a  more  particular 
description  of  which  said  lottery  is  to  the  jurors  aforesaid  unknown,'*  will  relieve  the 
pleader  from  the  necessity  of  any  further  recital. 

(«)  Thus  at  one  time  in  Pennsylvania,  certain  lotteries  were  regularly  licensed,  in  which' 
41 
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Same  where  ticket  is  lost  or  destroyed^  or  in  defendants  possession. 

That  A.  B.,  late,  &c.,  unlawfully  did  sell  to  one  C.  D.,  a  certain  lot- 
tery ticket,  which  said  ticket  the  said  jurors  cannot  here  set  forth,  by 
reason  that  it  is  in  the  possession  of  the  said  A.  B.,  who,  though  noti- 
fied so  to  do,  to  wit,  on,  &c,  at,  &c.,  has  refused  and  neglected  to 
produce  it  for  the  inspection  of  the  said  jurors,(j7x)  (or  ii  seems  ii  is 
enough  io  say^  <<a  more  particular  description  of  which  is  to  the  said 
jurors  unknown"),(y)  contrary,  &c.  (Conclude  as  in  book  I,  chap.  3). 

Selling  ticket  in  New  Hampshire*{yy) 

That  J.  F.,  of,  &c.,  on,  &c.,at,  &c.,  unlawfully  did  sell  to  one  F.  E., 
a  part  of  a  ticket,  that  is  to  say,  one-quarter  part  of  a  ticket,  at  and 
for  the  price  of  fifty  cents,  in  a  certain  lottery  not  authorized  by  the 
legislature  of  said  state,  contrary,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap,  3). 

Same  in  MassachuseUs.{t) 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  have  in  his 
possession  with  intent  to  offer  for  sale  and  to  sell,  and  aid  and  assist 

case  it  was  neoetsary  to  aver  the  ticket  to  have  been  **  in  a  lottery  onaothoriied,**  &&, 
Com.  9.  Gillespie,  7  B.  dt  R.  469 ;  and  now  in  New  York,  in  indictments  for  promoting 
lotteries,  it  is  necessary,  as  the  precedents  will  show,  to  aver  the  lottery  to  be  one  set  on 
foot  for  tkt  puryoee  of  ditpMingof  propftiy;  People  e.  Payne,  3  Denio  88. 

(xx)  Ante,  p.  I3S.     (y)  In  People  o.  Taylor,  3  Denio  91,  this  sllegatioo  was  held  good. 

(yy>  This  coant  was  sustained  in  State  «.  FoUet,  6  N.  Hamp.  53. 

(c)  This  indictment  was  sustained  in  the  Supreme  Court  of  Massachusetts,  in  Com.  % 
Dana,  3  Mete.  329. 

The  objection  to  the  first  and  several  other  counts  in  the  indictment,  said  the  court, 
••  is,  that  although  it  alltges,  that  the  defendant  at  Boston,  dLC,  unlawfully  had  loCteiy 
tickets  in  his  possession  with  intent  to  sell  the  same,  it  does  not  allege  an  intent  to  sell  the 
•ame  within  this  commonwealth ;  and  the  question  is,  whether  such  an  averment  is  necessary. 

*«  It  is  obvious,  as  this  indictment  follows  the  words  of  tlie  statute,  that  the  ofience  in- 
tended to  be  charged  in  the  indictment,  is  the  same  ofience  which  is  punishable  by  the 
statute.  We  are  aware  that  it  is  not  always  sufficient  to  charge  an  ofience  in  the  worda 
of  a  statute  ;  because  a  statute  roust  often  use  general  terms  and  comprehenMve  deeerip- 
lions ;  whereas  an  indictment  requires  certainty  in  charging  tlie  oftenae  so  specifically  as 
to  give  the  party  notice  of  what  ne  is  to  meet,  and  enab&  him  to  traverse  tho  fact*  averred. 
But  when  the  statute  itself  is  suflSiciently  specific,  a  charge  of  the  ofience  in  the  words  of 
the  statute  is  mfficient,  in  point  of  certainty.  Here  tlie  indictment  cbarres  an  unlawful 
poesession  of  lottery  tickets,  with  the  averment  of  an  intent  to  sell  generally,  including  of 
course,  as  well  this  commonwealth,  as  aU  other  places.  It  is,  in  this  respect,  gcoeral 
and  unlimited. 

**  Where  the  possession  of  an  article  is  made  punishable  because  so  held  with  a  guilty 
intent,  if  the  act  intended  is  malum  in  se,  it  is  no  answer  to  the  charge,  that  it  was  in- 
tended thus  to  be  committed  out  of  the  commonwcallh ;  it  is  within  the  words  of  the 
statute  and  the  mischief  intended  to  be  prevented ;  Com.  «.  Cone,  2  Mass.  132. 

^  Perhaps  a  difTerent  rule  should  prevail,  where  the  act  intended  to  be  done  is  not  crimi- 
nal in  itself,  but  only  made  so  by  the  statute.  If,  therefore,  it  should  appear  in  the  trial 
of  an  indictment  founded  on  this  statute,  that  the  lottery  tickets  were  in  the  possession  of 
«  person  passing  through  this  state,  snd  held  only  for  the  purpose  of  carrying  them  into 
unother  state  for  sale,  it  is  very  questionable  whetlier  such  proof  would  support  the  indict- 
ment It  certainly  would  not,  if  the  construction,  which  the  defendant  puts  upon  the 
statute,  is  a  true  one.  He  maintains,  that  by  a  reasonable  construction,  the  statute  intends 
to  puni»h  the  mere  possession  of  lottery  tickets,  when  there  is  an  intent  to  sell  them  *m 
this  commonwealth,*  though  not  so  ei pressed.  If  this  is  correct,  then  the  same  constmo- 
tion  must  be  put  upon  the  same  words  in  the  indictment ;  and  it  would  be  the  duty  of  a 
judge,  on  the  trial  of  such  indictment,  to  instruct  a  jury,  that  if  such  an  inient  were  not 
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in  selUngy  negotiating  and  disposing  of  five  hundred  certain  lottery 
tickets  and  five  hundred  shares,  to  wit,  halves  and  quarter  tickets, 
being  tickets  for  halves  and  quarters  of  prizes  drawn  to  their  respec- 
tive numbers,  all  of  said  tickets  and  shares  being  in  a  certain  lottery 
not  authorized  by  law  in  this  commonwealth,  to  wit,  in  a  certain  lot- 
tery called  School  Fund  Lottery,  for  the  benefit  of  public  schools,  in 
State  of  Rhode  Island ;  against,  &c.,  and  contrary^  &c.  {Conclude  as 
in  book  I,  chap.  3). 

That  E,  W.  D.,  of,  &c,  on,  &c.,  at,  &c.,  did  unlawfully  have  in  his 
possession  with  intent  to  sell  it,  a  certain  other  lottery  ticket  in  a  cer- 
tain lottery  not  authorized  by  law  in  said  commonwealth,  to  wit,  in  a 
certain  lottery  called  School  Fund  Lottery,  for  the  benefit  of  public 
schools  in  Rhode  Island,  which  share  of  a  lottery  ticket  is  of  the  pur- 
port and  eff*ect  following,  that  is  to  say,  {setting  forth  ticket),  against, 
&a,  and  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

That  E,  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  invite  and 
entice  and  attempt  to  invite  and  entice  sundry  persons  whose  names  to 
the  said  jurors  as  yet  are  unknown,  to  purchase  and  receive  certain 
lottery  tickets  and  certain  shares,  to  wit,  halves  and  quarter  tickets, 
being  tickets  for  halves  and  quarters  of  prizes  drawn  to  their  respec- 
tive numbers,  all  of  said  tickets  and  shares  being  in  a  certain  lottery 
not  authorized  by  law  in  this  commonwealth,  to  wit,  in  a  certain  lot- 
tery called  School  Fund  Lottery,  for  the  benefit  of  public  schools  in 
State  of  Rhode  Island ;  against,  &c.,  and  contrary,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  have  in  his 
possession  with  intent  to  sell  it,  a  certain  other  lottery  ticket  in  a  cer- 
tain lottery  not  authorized  by  law  in  said  commonwealth,  to  wit,  in 
a  certain  lottery  called  School  Fund  Lottery,  for  the  benefit  of  public 
schools  in  Rhode  Island,  which  share  of  a  lottery  ticket  is  of  the  pur- 
port andefiect  following,  that  is  to  say,  {setting  forth  //cA:e/),  against, 
&c.,  and  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  advertise 
lottery  tickets  for  sale,  and  shares  in  lottery  tickets  for  sale,  and  did 
set  up  and  exhibit  representations  of  a  lottery  and  of  the  drawing 
thereof,  indicating  thereby  where  a  lottery  ticket  or  a  share  thereof 

proved  to  their  satisfaction,  they  mast  acquit  the  defendant.  It  appears  to  the  oonrt,  there- 
lore,  that  the  question  is  rather,  whether  the  evidence  is  sufficient  to  mainlain  the  indict- 
ment, than  whether  the  indictment  is  sufficiently  certain.  If  the  case  was  as  above  sup- 
posed, that  the  only  intent  proved  was  an  intent  to  carry  the  tickets  into  another  state  and 
sell  them  there,  the  course  would  be,  to  request  the  court  to  instruct  the  jury  that  such 
proof  was  not  sufficient  to  support  the  indictment ;  and  should  tlie  court  decline  giving*  such 
instruction,  or  instruct  them  otherwise,  then  to  take  the  exception.  But  here  no  question 
is  made  of  the  sufficiency  of  the  evidence  to  support  the  finding  of  an  intent  to  sell  in  this 
commonwealth.  The  question  is,  whether  it  was  necessary  to  aver  it  in  the  indictment. 
Had  the  statute  expressed  such  qualification  of  the  possession— that  is,  with  an  intent  to 
ncIl  within  the  commonwealth^t  must  have  been  so  averred  in  the  indictment,  because  it 
woaM  have  been  a  necessary  ingredient  in  the  description  of  the  offence.  As  it  is  not  so 
cxf^essed  in  the  statute,  this  rule  does  not  apply ;  and  the  court  are  of  opinion  that  the 
intent  to  sell  generally,  being  averred  in  the  indictment,  in  the  words  of  tlie  statute,  it  is 
sufficient,  although  it  should  be  held,  on  trial,  that  proof  of  an  intent  to  sell  in  another 
state  only  would  not  bring  the  case  within  the  statute  so  as  to  warrant  a  conviction. 

**■  There  being  several  oounts  in  the  indictment,  to  which  there  is  no  other  exception 
than  the  above,  it  becomes  unnecessary  to  consider  the  other  alleged  causes  for  arresting 
tiw  jadgmenL'* 
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and  certain  lottery  tickets  and  certain  shares,  to  wit,  haWes  and  quar- 
ter tickets,  may  be  purchased  and  obtained,  all  of  said  tickets  and 
shares  being  in  a  certain  lottery  not  authorized  by  law  in  this  com- 
monwealth, to  wit,  in  a  certain  lottery  called  School  Fund  Lottery, 
for  the  benefit  of  public  schools  in  State  of  Rhode  Island ;  against, 
&c.,  and  contrary,  &c.     {Conclude  as  in  book  1,  ehap.  3). 

That  E.  W.  D.,  of,  dte.,  on,  Ac,  at,  <tc.,  did  unlawfully  have  in  his 
possession  with  intent  to  sell  it,  a  certain  other  lottery  ticket  in  a  cer- 
tain lottery  not  authorized  by  law  in  said  commonwealth,  to  wit,  iu 
a  certain  lottery  called  School  Fund  Lottery,  for  the  benefit  of  public 
schools  in  Rhode  Island,  which  share  of  a  lottery  ticket  is  of  the  pur- 
port and  effect  following,  that  is  to  say,  {setting  forth  ticket),  against, 
<tc.,  and  contrary,  <fec.    {Conclude  as  in  book  1,  chap.  3). 

Advertising  lattery  ticket  in  same^  under  staL  1825,  c.  184.(a) 

That  W.  W.  C,  of,  &c.,  on,  &c,  at,  &c.,  did  unlawfully  advertise 
and  cause  to  be  advertised  in  a  certain  newspaper  by  him  published, 
and  called  the  Evening  Gazette,  lottery  tickets  and  part  of  lottery  tick- 
ets, for  sale  in  lotteries  not  authorized  by  the  laws  of  said  common- 
wealth, against,  &c.,  and  contrary,  &c.  ( Conclude  as  in  book  1,  chap.  3). 

SelHng  lattery  tickets  in  same,  under  stai.  1825,  c.  1841,  s.  l*{b) 

That  B.  E.,  of,  &,c.,  on,  &.C.,  at,  &c.,  did  unlawfully  offer  for  sale, 
and  did  unlawfully  sell  to  one  J.  6.,  one-half  of  a  lottery  ticket  in  a 
lottery  not  authorized  by  the  laws  of  this  commonwealth,  called  the 
Connecticut  Lottery,  for  the  erection  of  a  bridge  at  Enfield  Falls, 
against,  &c.,  and  contrary,  &c/  {Conclude  as  in  book  1,  chap.  3). 

Selling  ticket  in  New  York.{c) 
That,  &c.,at,  &c,,  oa,  &c.,  did  unlawfully  vend  and  sell  to  one  W. 

(«)  This  indiotmeot  was  sustained  on  motion  in  arrest  of  judgment,  it  being  held  qDo 
necessary  to  allef^e  the  tickets  were  advertised  as  being  for  sale  within  this  oommon- 
weaJth»  or  to  specify  the  tickets.  The  publisher  of  the  paper,  it  was  said,  was  responstble, 
although  he  had  no  concern  in  the  sale  of  the  tickets. 

(6)  Com.  ».  Eaton,  15  Pick.  273. 

This  indictment  was  resisted  on  ground  of  duplicity,  it  being  alleged  that  to  '^sell^  and 
''to  offer  for  sale,**  were  two  distinct  offences.  The  court,  however,  adjudged  an  offence 
to  be  a  stage  within  another,  and  sustained  the  indictment  on  demurrer.  This  principle 
is  consistent  with  that  established  in  the  analogous  averments  of  "counterfeiting  and 
causing  to  be  counterfeited,"  and  of  **^ keeping  a  gaming  house  and  causing  others  to  game 
therein  ;**  Wh.  C.  L.  9a  Where  the  ofifences  are  of  a  distinct  nature,  neither  of  them 
capable  of  being  resolved  into  the  other,  it  is  error  to  join  them  in  Uie  same  count 
Where  tliey  are  several  in  their  nature,  and  yet  of  such  a  character  that  one  of  them,  when 
complete,  necessarily  implies  the  other,  there  is  no  such  repugnancy  as  make  their  joinder 
improper.  In  fact  under  such  circumstances  it  is  less  embarrassment  to  the  defendant  to 
be  thus  charged,  than  to  have  each  stage  of  the  offence  split  from  the  context,  and  set 
in  a  distinct  count 

It  will  be  observed  that  in  this  form  the  offence  is  distinguished  by  the  description  of  the 
lottery  in  which  the  ticket  was  sold,  as  well  as  of  the  vendee.  Some  such  ear-marks  are 
necessary  for  the  protection  of  the  accused,  for  if  the  defendant  be  merely  charged  with  sell- 
ing a  lottery  ticket,  there  is  nothing  on  the  record  to  show  him  what  to  plead. 

(c)  This  count  was  sustained,  it  being  held  unnecessary  to  aver  that  the  lottery  for  the 
selling  of  a  ticket  in  which  the  party  was  indicted,  was  not  expressly  auihoriicd  by  law; 
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H.  F.  a  certain  ticket,  purporting  to  be  in  the  Delaware  Lottery,  &c.y 
{describing  ticket  at  largt^  in  contempt  of  the  people  of  the  State 
of  New  York,  and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Another  farm  for  same. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  vend  and  sell 
to  one  a  certain  ticket,  purporting  to  be  in  the  lottery, 

numbered  called  class  number  series,  with  certain  com- 

bination numbers  thereon,  to  wit,  combination  numbers  which 

said  ticket  purported  to  entitle  the  holder  thereof  to  one  of 

such  prize  as  might  be  drawn  to  its  number,  if  demanded  within 
after  the  drawing,  subject  to  a  deduction  of  fifteen  per  cent, 
payable  after  the  drawing,  which  said  lottery  on  the  face  of 

the  said  ticket  purported  that  the  drawing  thereof  would  take  place 
at  and  was  dated  in  contempt  of  the  people  of  the  State 

of  New  York,  and  against,  &c.,  and  against,  &c,,  {Conclude  as  in 
book  1,  chap.  3). 

That  A.  B.,  &c.,  at,  &c.,  did  unlawfully  oflfer  to  yend,  sell,  bar- 
ter, furnish  or  supply,  and  did  vend  and  sell  or  cause  and  procure  to 
be  vended  and  sold  to  one  a  ticket  or  part  or  share  of  a  ticket, 

or  a  paper  or  instrument  purporting  to  be  a  ticket  or  to  be  a  share  or 
interest  in  a  ticket  of  a  certain  lottery,  device  or  game  of  chance,  not 
expressly  authorized  by  law,  which  said  ticket,  share  of  a  ticket, 
paper  or  instrument,  was  and  is  to  the  purport  following,  that  is  to 
say,  in  contempt  of  the  people  of  the  State  of  New  York, 

against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Promciing  lattery  in  samCj  being  the  form  in  common  use. 

That  A.  B.,  &C.,  on,  &c.,  at,  &c.,  the  said  being  unauthorized 

by  special  laws  for  that  purpose,  unlawfully  did  promote  a  certain 
lottery,  called  which  lottery  was  set  on  foot  for  the  purpose  of 

disposing  of  money,  by  exposing  to  sale  tickets  and  parts  of  tickets 
in  the  said  lottery,  and  by  selling  to  one  at  the  ward,  city  and 

county  aforesaid,  a  certain  ticket  in  the  said  lottery,  called  the 
of  a  ticket  with  the  combination  numbers  thereon,  which  said 

ticket  was  and  is  numbered  the  whole  price  or  value  for  which 

said  lottery  was  made  being  to  the  jurors  aforesaid  unknown,  against, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Carrying  on  lottery  whose  description  is  unknown  to  jurors,{cc) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  being  unauthorized,  <&c.,  (cu  in 
lastform)y  did  publicly  carry  on  a  certain  lottery  (a  more  particular 
description  of  which  said  lottery  is  to  the  jurors  aforesaid  unknown), 
for  the  purpose  of  exposing  certain  money,  &c,  in  contempt,  dtc, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

People  9,  Stardevant,  33  Wead.  418.  The  oounts  immediatelj  saceeedin;  are  more  to  be 
depended  apon  than  the  present 

(ec)  This  coant  was  sustained,  thoarh  with  much  rolactance,  by  the  Sapreme  Court  of 
New  York  in  People  v.  Taylor,  3  Deiuo  91. 

41* 
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Selling  lottery  policy  in  Pennsylvaniay  under  act  of  March  16,  1847.(rf) 

That  A.  B.y  dLC.9  on,  &c.,  at,  &c.,  unlawfully  did  sell  to  a  certain 
person  whose  name  is  to  this  inquest  unknown,  (or  to  one  A,  B,),  a 
certain  lottery  policy ,  contrary,  &c.^  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

Selling  ticket  in  samCy  under  same. 

That  the  said  A.  B.  afterwards,  on,  &c.,  did  unlawfully  sell  (and 
expose  for  sale ;  see  ante^p.  4S1,  n.  t^),  to  one  C.  D.,  {or  as  in  the  last 
couni)f  a  lottery  ticket,  to  be  drawn  in  a  lottery  in  tlie  state  of,  {nam- 
ing the  stale  or  country),  contrary,  Slc,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Same  under  repealed  act  qf  March  1,  1833.     First  county  sale  of  ticket^ 
ticket  being  setfarth,{e) 

That  N.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  sell  and 
expose  to  sale  and  caiise  to  be  sold  and  exposed  to  sale,  a  lottery 
ticket  in  a  lottery  not  authorized  by  the  laws  of  this  common  wealth, 
which  said  lottery  ticket  was  in  the  words  and  figures  following,  that 
is  to  say,  {setting  forth  the  tiekei)^  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap,  3). 

Second  count  Conspiracy  to  sell  a  lottery  ticket^  Sf^c.^  the  defendant 
being  singly  charged  with  a  conspiracy  unth  others  unknown^ 

That  the  said  N.  S.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  city  aforesaid  and  within  the  jurisdiction  of  this 
court,  together  with  divers  other  evil  disposed  persons  to  the  jurors 
aforesaid  as  yet  unknown,  did  unlawfully  and  wickedly  conspire, 
combine,  confederate  and  agree  together,  unlawfully  and  wickedly 
contriving  and  intending  to  acquire  unjust  and  illegal  lucre  to  them- 
selves, to  sell  and  expose  to  sale  and  cause  and  procure  to  be  sold 
and  exposed  to  sale,  a  lottery  ticket  and  tickets  in  a  lottery  not  autho- 
rized by  the  laws  of  this  commonwealth,  to  the  evil  example,  &c., 
contrary,  &c.,  and  against,  &c.    {Conclude  as  in  book  I,  chap.  3). 

Same  in  Virginia.{f) 

That  he,  J.  P.,  since,  &c.,  to  wit,  on,  &c.,  at  the  city  aforesaid, 
unlawfully  did  sell  and  cause  to  be  sold  one  certain  lottery  ticket  in 
a  certain  lottery  to  be  drawn  in  this  commonwealth,  io  wit,  in  a  lot- 
tery called  A.  and  F.  Turnpike  Lottery,  and  then  and  there  advertised 
to  be  drawn  at  the  said  lottery  not  being  a  lottery  authorized 

{d)  Under  this  aet  indictments  merely  averring  a  sale,  bat  not  stating  to  whom  or  men- 
tioning the  ticket,  were  held  insofficient  on  demurrer  bj  Kclley  J.  in  the  Philadelphia 
Quarter  Sessions,  June,  1847.    See  ante,  p.  481,  n.  o. 

(«)  Com.  «.  Sylvester,  6  Pa.  L.  J.  383.  In  this  case  it  was  held  that  not  only  mirht 
the  statutory  misdemeanor  and  the  common  law  conspiracy  be  joined,  hot  that  on  a  verdict 
of  guilty  on  both  counts,  the  court  would  impose  a  neparate  sentence  on  each. 

See  also  Com.  s.  Gillespie,  7  S.  &.  R.  469;  Com.  o.  Canfield,  Sup.  Ct.  March,  1837,  Na 
30;  Com.  v,  Conine,  t^.  No.  20.    As  to  joinder  of  conspiracy,  see  pp.  333,  363. 

(/)  This  count  was  supported  in  Phulco  v.  Com.,  1  Robinson  713,  714. 
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to  be  drawn  by  any  contract  made  with  this  commonwealth  prior  to 
the  25ih  day  of  February,  1834,  or  by  any  contract  made  since  in 
pursuance  of  any  law  of  this  commonwealth  passed  prior  to  the  said 
25th  of  February,  1834,  the  drawing  of  which  lottery  was  not  to 
extend  by  virtue  of  said  last  mentioned  contract  beyond  the  1st  day 
of  January,  1840,  contrary,  &.c.    {Conclude  as  in  book  I,  chap,  3). 


CHAPTER  IV. 

RIOT,  AFFRAT,  TUMX7I.TU0US  C0NDI7CT,  RESCtJE,  FRISOIT  BREACH,  d^C. ; 
RESISTANCE  TO  AND  ASSAULTS  ON  OFFICERS  OF  JUSTICE. 

General  frame  of  indictment  for  rioL 

That  A.  B.,(a)  late  of,  &c.,  C.  D,,  late  of,  &c.,  E  P.,  late  of,  &c., 
with  divers  evil  disposed  persons,  to  the  number  of  ten  or  more,  to 
the  jurors  aforesaid  as  yet  unknown,  on,  &c.,  with  force  and  arms  at, 
&c.,  did  unlawfully,  riotously,  routously  and  tumultuously  assemble 
and  meet  together(&)  to  disturb  the  peace  of  the  said  commonwealth, 
and  being  so  then  and  there  assembled  and  gathered  together,(c)  did 
then  and  there  make  great  noise,  riot,  tumult  and  disturbance,  and 
then  and  there  unlawfully,  riotously,  routously  and  tumultuously 
remained  and  continued  together,  making  such  noises,  tumults  and 
disturbances  for  a  long  space  of  time,  to  wit,  &c,  to  the  great  terror(£/) 
and  disturbance  not  only  of  the  good  subjects  of  the  said  common- 
wealth there  inhabiting  and  residing,  but  of  all  the  other  citizens  of 
the  said  commonwealth  there  passing  and  repassing  in  and  along  the 
public  streets  and  queen's  common  highways  there,  in  contempt,  &c., 
and  against.  Sic.    {Conclude  as  in  book  1,  chap.  3). 

{It  is  usual  (o  add  a  count  for  assault  and  battery^  on  which  the 
defendant  may  be  acquitted  if  convicted  <f  riot{e) 

(«)  On  an  indictment  for  a  riot  against  three  or  more,  if  a  verdict  acqait  all  hut  two^ 
and  find  them  guilty,  the  finding  is  repugnant  and  void  unless  the  indictment  charge  tberri 
with  having  made  such  a  riot,  together  with  divers  other  persons  unknown;  for  otherwise 
it  appears  that  the  defendants  are  found  guilty  of  an  ofience  whereof  it  is  impossible  that 
they  should  be  guilty :  for  there  can  be  no  riot  where  there  are  no  more  than  two  persons ; 
R.  v.  Sudbury  and  others,  1  Ld.  Raym.  484;  Wh.  C.  L.  110, 530.  And  let  it  be  observed, 
that  though  women  are  amenable  to  the  law  as  rioters,  infants  of  either  sex  under  the 
years  of  discretion  are  not;  Hawk.  b.  1,  c.  65,  s.  14.  But  where  six  were  indicted  for  a 
riot,  and  two  of  them  died  before  trial,  two  were  acquitted  and  two  only  found  guilty,  yet 
judgment  was  given  upon  this  verdict,  for,  by  Ld.  Mansfield,  they  must  have  been  found 
guilty  with  one  or  both  of  those  who  had  not  been  tiicd,  or  it  could  not  have  been  a  riot ; 
R.  o.  Scott,  3  Burr.  R.  \^l. 
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(6)  An  unlawfbl  Mwrnbl^,  aeeording  to  the  oommon  opinion,  is  a  dlntaHmnee  of  the  peaee 
by  [lersons  barely  aaaemblinif  together  with  an  intent  to  do  a  thing  which,  if  it  were  exe- 
cuted, would  make  them  rioters,  but  neither  actually  executing  it  nor  making  a  motion 
towards  the  execution  of  it;  Hawk.  b.  1,  e.  65.  See  R.  v.  Birt,  5  C  6l  P.  154,  and  the 
charge  of  Tindal  C.  J.,  at  Stafford  Spccisl  Commission,  in  1849,  C.  6l  M.  661. 

«*  But,**  Hawkins  adds,  **  this  seems  altogether  much  too  narrow  a  definition.  For  any 
meeting  whatever  of  great  number  of  people,  with  such  circumstances  of  terror  as  cannot 
but  endanger  the  public  peace  and  raise  fears  and  iealousies  among  the  qneen*s  subjecbt, 
seems  properly  to  be  an  unlawful  assembly ;  as  where  great  numbers  complaining  of  a 
common  grievance  (e.  g.  the  enclosure  of  land  in  which  they  all  claim  a  right  of  <x»nmon. 
Hawk.  b.  1,  c.  65,  s.  8),  meet  together  armed  in  a  warlike  manner,  in  order  to  consult 
together  concerning  the  most  proper  means  for  the  recovery  of  their  interesto :  for  no  one 
can  foresee  what  may  be  the  event  of  such  an  assembly ;  Hawk.  b.  1,  c  65,  a.  9 ;  4  Bla^ 
Com.  149.  It  has  been  lately  laid  down,  that  the  meeting  must  be  under  such  circuni- 
stances  as  would  give  firm  and  rational  men  reasonable  ground  to  ic«r  breach  of  the  peace. 
AldersGO  E,  in  Reg.  o.  Vincent,  9  C.  &  P.  91.** 

An  assembly  of  a  man's  friends  for  the  defence  of  his  person  against  those  who  threaten 
to  beat  him,  if  he  go  to  such  a  market,  or  the  like,  is  unlawful ;  for  he  who  is  in  fear  of 
such  insolte  ought  to  demand  surety  of  the  peace,  and  not  make  use  of  such  violent 
methods,  which  cannot  but  be  attended  witii  the  danger  of  raising  tomulta  and  disorders 
to  the  duturbance  of  the  public  peace.  See  the  admirable  view  given  of  this  branch  of 
the  law,  in  the  charge  of  Judge  King  in  the  Kensington  riot  cases,  4  Pa.  L.  J.  33.  An 
assembly  of  a  man's  friends  in  kit  own  Aoase,  for  the  defence  of  (he  possessiun  thereof 
against  those  who  threaten  to  make  an  unlawful  entry  thereinto,  or  for  the  defence  of  his 
person  against  those  who  threaten  to  beat  him  therein,  is  allowed  by  law ;  for  a  man's 
house  is  looked  upon  as  his  castle;  Hawk.  b.  I,  c  65,  a.  10;  11  Mod.  116.  But  the  like 
libcrtyis  not  allowed  by  the  law  to  a  man  in  defence  of  other  property  {e.  g.  bis  close} ; 
k.  «.  The  Bishop  of  Bangor,  1  Russ.  C.  &,  M.  255;  Dickinson's  Q.  a  tU,  Forcible  Entry, 

If  a  number  of  persons,  being  met  together  at  a  fair  or  market,  or  any  other  lawful  or 
innocent  occasion,  happen  on  a  sudden  quarrel  to  break  the  peace,  it  seems  agreed  that 
they  are  not  guilty  of  a  riot,  but  of  sudden  affray  onlv,  of  which  none  are  guilty  but 
those  who  actually  engsge  in  it,  because  the  design  of  their  meeting  was  innocent  and 
lawfiil,  and  the  subsequent  breach  of  the  peace  happened  unexpectedly,  without  any  pre- 
vious intention  concerning  it;  Hawk.  b.  1,  c.  65,  s.  3;  Stete  «.  Snow,  18  Maine  346; 
State  V.  Cole,  2  MT.ord  117.  If  the  object  of  the  assemblv  be  lawful,  it  in  geneml  requires 
stronger  evidence  of  the  terror  of  the  means  to  induce  a  jury  to  return  a  verdict  of  guilty, 
than  if  the  object  were  unlawful;  and  it  has  even  been  holden  that  if  a  number  of  person* 
assemble  for  the  purpose  of  abating  a  public  nuisance,  and  appear  with  spades,  iron  crows, 
and  the  proper  tools  for  that  purpose,  and  abate  it  accordingly,  without  doing  more,  it  if 
no  riot,  DaJt  c.  137;  unless  threatening  language  or  other  misbehaviour  in  apparent  diK- 
turbance  of  the  peace  be  at  tlie  same  time  used ;  ib.  Yet  it  is  said,  that  if  persons  inno- 
cently assembled  together  do  aflerwards,  upon  a  dispute  happening  to  arise  among  them, 
form  themselves  into  parties  with  promises  of  mutual  assistance,  and  then  make  an  affray, 
they  are  guilty  of  a  riot :  because  upon  their  confederating  together  with  an  intention  to 
break  the  peace,  they  may  as  properly  be  said  to  be  assembled  together  for  that  purpose 
from  the  time  of  such  confederacy,  as  if  their  first  coming  together  had  been  on  such  a 
design ;  ib, ;  Wh.  C.  L.  524,  et  sef .  If  a  person,  seeing  others  actually  engaged  in  a  riot, 
do  join  himself  unto  them  and  assist  them  therein,  he  is  as  much  a  rioter  as  if  he  had  at 
first  assembled  with  them  fnr  the  same  purpose,  inasmuch  as  he  has  no  pretence  to  con- 
tend  that  he  came  innocently  into  the  company,  but  appears  to  have  joined  himself  unto 
them  with  an  intention  to  second  tiiem  in  the  execution  of  their  unlawful  enterprise;  and 
it  would  be  endless  as  well  as  superfluous  to  examine  whether  every  particular  person 
engaged  in  a  riot  were,  in  truth,  one  of  the  first  assembly  or  actually  had  a  previous 
knowledge  of  the  design  of  ite  movers;  Hawk.  b.  I,  c  65,  s.  3. 

It  has  been  holden  that  the  enterprise  ought  to  be  accompanied  with  some  offer  of  vio- 
lence either  to  the  person  of  a  man  or  to  his  possessions,  as  by  beating  him  or  forcing  him 
to  quit  the  possession  of  hts  lands  or  goods,  or  the  like ;  and  from  hence  it  seems  to  fnllow 
that  persons  riding  together  on  the  road  with  nnusual  weapons,  or  otherwise  asf^embling 
together  in  such  a  manner  as  is  apt  to  raise  a  terror  in  the  people,  without  any  offer  A 
violence  to  any  one  in  respect  either  of  his  person  or  possessions,  arc  not  properly  guilty 
of  a  riot,  but  only  of  an  unlawful  assembly ;  t6.  s.  4 ;  Wh.  C.  L.  524.  Thus  wliere  a 
band  of  men,  consisting  of  eight  or  ten  persons,  difiguiyed,  paraded  at  night  through  the 
streets  of  a  town,  armed  with  guns  or  pistols  or  both,  and  marched  backward  and  forward 
through  the  streets,  shooting  guns  and  blowing  horns,  to  the  terror  and  alarm  of  inhabit- 
ants, it  was  held  that  the  perpetrators  were  guiify  of  a  riot,  and  a  motion  for  a  new  trial 
wus  refused ;  State  v.  Brazil  et  o^.  Rice  R.  257.     However,  it  seoms  to  bo  clearly  agreed 
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Affray  at  common  lau).{f) 

That  J.  S.,  &c.,  and  J.  W.,  &c,  on,  &c.,  with  force  and  arms  at, 
&c.y  being  unlawfully  assembled  together  and  arrayed  in  a  warlike 
manner,  then  and  there  in  a  certain  public  street  and  highway  there 
situate,  unlawfully  and  to  the  great  terror  and  disturbance  of  divers 
liege  subjects  of  our  said  lady  the  queen  then  and  there  being,  did 
make  an  affray ;  in  contempt  of  our  said  lady  the  queen  and  her 
laws,  to  the  evil  example,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chap.  3). 

Unlawful  assembly  and  assatdL{g) 
That  J.  D.  et  al.,  together  with  divers  other  evil  disposed  persons 

that  in  every  riot  there  mast  be  some  circumttanoe  either  of  actual  violence  or  force,  or  at 
least  of  an  apparent  tendency  thereto,  as  is  naturally  apt  to  strike  a  terror  into  the  people, 
as  the  show  of  arms,  threatening  speeches  or  turbulent  gestures,  ih,  s.  4:  for  every  such 
offence  must  be  laid  to  the  terror  of  the  people ;  ib, ;  R.  e.  Hughes,  4  C.  &  P.  373.  **•  And 
from  hence,*'  adds  Hawkins,  **  it  dearly  follows  that  assemblies  at  wakes  or  other  festival 
times,  or  meetings  for  exercise  of  common  sports  or  diversions,  as  bull-baitinr,  wrestling, 
and  such  like,  are  not  riotous.  And  fiom  the  same  ground  also  it  seems  to  follow  that  it 
is  possible  for  three  persons  or  more  to  assemble  together  with  an  intent  to  execute  a 
wrongful  act,  and  also  actually  to  perform  their  intended  enterprise,  without  being  rioters ; 
as  if  a  oompeteot  number  of  persons  assemble  together  in  order  to  carry  off  a  piece  of 
timber  to  which  one  of  the  company  has  a  pretended  right,  and  afterwards  to  carry  it 
away  without  any  threatening  words  or  other  circumstances  of  terror."  He  adds,  that 
by  parity  of  reasoning,  the  assembling  together  in  a  peaceful  manner  to  do  a  thing  con- 
trary  to  a  statute  (e.  g.  to  celebrate  mass),  and  afterwards  peaceably  performing  the  thing 
intended,  cannot  be  a  riot;  Hawk.  b.  1,  c  65,  s.  5. 

Whether  the  proclamation  from  the  riot  act  be  read  or  not,  the  common  law  misde- 
meanor of  riot  remains;  and  magistrates,  constables  and  even  private  persons  may  dis- 
perse the  offenders,  and  by  force  if  it  cannot  be  otherwise  accomplished ;  R.  e.  Fursy,  6 
C.  &  P.  81.  It  is  sufficient  to  allege  that  the  defendants  assembled  **  with  force  and  arms,** 
and  being  so  assembled  committed  acts  of  violence,  without  repeating  the  wards  **  force 
and  arms;**  Com.  v.  Runnels,  10  Mass.  518.  Where  the  indictment  charged  in  substance 
**  that  the  defendants  unlawfully,  riotously  and  routoosly  assembled  together  to  disturb  the 
peace  of  the  state,  and  being  so  assembled  did  make  great  noise,  riot,  tumuh  and  disturb* 
ance  for  a  long  space  of  time,  to  the  great  terror  and  disturbance  of  the  people,'*  &c,  it 
was  held  conformable  to  the  precedents  in  such  cases,  and  sufficient ;  State  «.  Brazil  et  al^ 
Rice  R.  257.  An  indictment  charging  that  the  defendants,  **  with  force  and  arms,  at  the 
house  of  one  S.  R.,  situate,  &c.,  did  then  and  there  wickedly,  maliciously  and  uiis- 
Ghievously,  and  to  the  terror  and  dismay  of  the  said  S,  R.,  fire  several  guns,**  is  good.  No 
technical  words  are  necessary,  but  it  should  appear  that  such  force  and  violence  were  used 
as  amount  to  a  breach  of  the  peace.  All  that  the  law  requires  in  indictments  of  this  kind 
is,  that  the  facts  shall  be  so  stated  as  to  show  a  breach  of  the  peace,  and  not  merely  a  civil 
trespass;  State  o.  Langford,  3  Hawks  381. 

(c)  It  is  said  that  an  unlawful  purpose  of  assembly  must  be  shown ;  but  this  seems 
doubtful,  as  a  riot  may  occur  though  the  original  object  of  the  meeting  was  lawful.  See 
R.  e.  Gulston,  3  Ld.  Raym.  1210. 

((f)  These  words  are  essential  to  sustain  a  charge  of  rxai  ;  but  if  the  indictment  omit 
them,  and  riotous  acts,  as  cutting  down  fences,  dtc,  are  proved,  it  will  still  support  a  con- 
viction of  an  unlawful  *•  assembly  ;*'  R.  v.  Ck>x,  4  C.  &.  P.  538;  Parke  B.  ''So,  if  after 
assembling  for  what  if  executed  would  make  the  parties  rioters,  they  separate  without 
carrying  Uieir  purpose  into  effect;*'  R.  o.  Birt,  5  C.  &.  P.  154;  Patteson  J. 

(e)  Shause  v.  Com.,  5  Barr  83 ;  R.  v.  Higgins,  9  East  R.  5. 

(/)  Archbold's  C.  P.  5th  Am.  ed.  708. 

{g)  Com.  o.  Dupay,  6  Pa.  L.  J.  223.  The  defendants  were  shown  to  have  entered  the 
Weocaco  church  in  rhiladelphia  county,  for  the  purpose  of  preventing  a  particular  minis- 
ter from  officiating,  and  to  have  when  there  created  considerable  disturbance.  A  verdict 
of  guilty  was  rendered  imder  instructions  from  Kennedy  J.;  the  indictment  being  held  to 
cover  the  offence. 
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to  the  number  of  three  and  more  (to  the  jurors  aforesaid  yet  un- 
known), on,  &C.9  with  force  and  arms,  &c.,  at,  &c.,  did  unlawfully, 
riotously  and  routously  assemble  and  gather  together  to  disturb  the 
peace  of  the  said  commonwealth;  and  so  being  then  and  there  as- 
sembled and  gathered  together,  in  and  upon  one  S.  W.,  in  the  peace 
of  God  and  the  said  commonwealth  then  and  there  being,  unlawfully, 
riotously  and  routously  did  make  an  assault,  and  him  the  said  S.  W. 
then  and  there  unlawfully,  riotously  and  routously  did  beat,  wound 
and  ill-treat,  so  that  his  life  was  greatly  despaired  of,  and  other 
wrongs  to  the  said  S.  W.  then  and  there  unlawfully,  riotously  and 
routously  did,  to  the  great  damage  of  the  said  S.  W.,  and  against,  &c 
{Conclude  as  in  book  1,  chap.  3). 

Riot  and  hauling  away  a  wagon.{h) 

That  R.  S.,  late  of,  &a,  together  with  four  others  persons,  to  the 
inquest  aforesaid  unknown,  on,  &c.,  at,  &c.,  with  force  and  arms, 
&c.,  riotously,  routously  and  unlawfully  to  disturb  the  peace  of  this 
commonwealth,  did  assemble  themselves  together,  and  so  being  as- 
sembled and  met  together,  a  certain  wagon  of  the  value  of  thirty  pounds, 
of  the  goods  and  chattels  of  S.  B.  then  and  there  being  found,  then 
and  there  with  force  and  arms,  &c.,  riotously,  routously  and  unlaw- 
fully did  take  and  haul  away,  to  the  great  damage  of  the  said  S.  B., 
to  the  terror  of  the  good  citizens  of  this  commonwealth,  to  the  evil 
example,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Riol^  in  breaking  the  windows  of  a  man^s  house.{i) 

That  J.  M.  and  P.  C,  with  certain  other  wicked  and  ill-disposed 
persons,  to  the  number  of  twenty  and  upwards,  to  the  inquest  afore- 
said unknown,  on,  &c.,  at,  &c.,  with  force  and  arms,  &c.,  to  wit,  with 
stones,  sticks,  staves  and  clubs  as  rioters,  routers  and  disturbers  of  the 
peace  of  the  commonwealth,  riotously,  routously,  tumultuously  and 
unlawfully  did  assemble  and  gather  themselves  together,  and  so  being 
assembled  and  gathered  together,  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  the  doors  and  windows  of  the  mansion  house  of  J. 
L.,  in  the  same  county  standing  and  being,  with  clubs,  sticks,  staves 
and  stones  then  and  there  riotously,  routously  and  unlawfully  did 
break,  pull  down,  spoil  and  destroy,  and  the  same  mansion  house 
then  and  there  riotously,  routously  and  unlawfully  did  enter  and  the 
said  J.  L.  did  beat,  wound  and  ilUtreat,  and  other  harms  then  and 
there  did  to  the  said  J.  L„  to  the  great  damage  of  the  said  J.  L.,  to 
the  evil  example,  &c.,  to  the  great  terror  aud  disturbance  of  all  the 
good  citizens  of  the  commonwealth,  and  against,  &jc.  {Conclude  as 
in  book  1,  chap.  3). 

Riot  andpidling  down  a  dwelling  house  in  the  possession  of  prosecutor.(j) 
That  W.  S.,  J.  S.,  H.  S.  and  D.  L.,  late  of  the  County  of  Pike  afore- 

(A)  Drawn  in  1780  by  Mr.  Bradford.  (i)  Ih. 

U )  Com.  V.  Sbauae,  Supreme  Ck>ttrt  Pa.,  March  T.  1847,  No.  1.    This  iadictmcnt  waa 
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said,  together  with  divers  other  persons  to  the  number  often  or  more, 
to  the  jurors  aforesaid  as  yet  unknown,  being  rioters,  routers  and  dis- 
turbers of  the  peace  of  the  commonwealth,  on,  &c.,  with  force  and 
arms,  that  is  to  say,  with  sticks,  staves,  clubs  and  other  hurtful 
weapons,  at,  &c.,  did  unlawfully,  riotously,  routously  and  tumultu- 
ously  assemble  and  meet  together,  to  the  great  terror  of  the  peaceable 
people  and  inhabitants  of  this  commonwealth,  and  to  disturb  the 
peace  of  the  said  commonwealth,  and  being  so  assembled  and  met 
together,  one  building  and  dwelling  house  in  the  possession  of  J.  W. 
of  the  County  of  Pike  aforesaid,  did  then  and  there  riotously,  rout- 
ously and  unlawfully  pull  down,  break  down,  destroy  and  other 
wrongs  to  the  said  J.  W.  did  then  and  there,  to  the  great  damage  to 
the  said  J.  W.,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 
{Add  second  county  giving  riot  and  assault  on  prosecutor). 

Riot  and  false  imprisonmenL{k) 

That  6.  S.,  et  at.,  on,  &c.,  at,  &c.,  with  force  and  arms,  &c, 
themselves  as  rioters  and  disturbers  of  the  peace  of  our  lord  the  now 
king,  riotously,  routously  and  tumultuously,  with  an  intent  the  peace 
of  our  said  lord  the  now  king  to  disturb  and  interrupt,  did  assemble 
and  gather  together,  and  so  then  and  there  being  assembled  and 
gathered  together,  then  and  there  with  force  and  arms,  (&c.,  riotously, 
routously  and  tumultuously  in  and  upon  a  certain  H.  B.,  in  the  peace 
of  God  and  our  said  lord  the  now  king  then  and  there  being,  an  as- 
sault did  make  and  him  the  said  H.  B.  then  and  there  without  any 
lawful  warrant  or  authority  did  imprison  and  restrain  of  his  liberty 
for  the  space  of  two  hours,  and  then  and  there  did  compel  and  obUge 
him  the  said  H.  to  pay  the  sum  of  two  shillings  current  money  of  this 
province,  and  to  give  and  deliver  a  certain  red  cow,  being  the  proper 
cow  of  him  the  said  H.  B.,  unto  the  said  G.  S.  to  obtain  his  dis- 
charge and  regain  his  liberty  from  the  imprisonment  aforesaid,  to 
the  evil  example,  &c.,  in  contempt,  &c.,  and  against,  &c.  {Conclude 
as  in  book  I  j  chap.  3). 

Disturbing  the  peace^  ^c.^  on  land  occupied  by  the  United  States  for  an 
arsenaU. 

That  C.  S.,  et  al,  all  of  Springfield  in  said  district  of  Massachusetts, 
on  the  day  of  June,  <&c.,  at  said  Springfield,  on  land  belonging 

to  the  said  United  States,  to  wit,  on  land  occupied  for  an  army  or  ar- 
senal and  for  purposes  connected  therewith,  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States  and  within  the  jurisdic- 
tion of  the  said  United  States,  together  with  divers  other  persotis  whose 
names  are  to  the  jurors  aforesaid  as  yet  unknown,  to  the  number  of 
four,  being  evil  disposed  and  disorderly  persons,  with  force  and  arms 

•onaidercd  in  5  Barr  83;  where  it  was  held,  thlt  under  an  indictment  chorffing*  fouf 
with  riot  atid  riotous  assault  and  batterj,  one  may  be  convicted  of  an  assault  and  batter/, 
and  the  others  acquitted  generally. 

(k)  This  indictment  was  framed  in  1759  by  Benjamin  Chew,  the  then  attorney-general 
of  Pennsylvania,  and  stood  tho  tust  of  a  conviction. 
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did  then  and  there  unlawfully,  riotously  and  routously  assemble  and 
gather  themselves  together  to  disturb  the  peace  of  the  said  United  States, 
and  being  so  assembled  did  then  and  there  unlawfully,  riotously  and 
routously,  with  force  and  arms,  cut  down  and  destroy  and  carry  away 
a  certain  fence,  the  property  of -the  said  United  States,  and  a  certain 
small  wooden  building  the  property  of  the  said  United  Stales,  and 
other  wrongs  then  and  there  did,  to  the  terror  of  the  people  there 
residing,  being  and  passing ;  in  evil  example,  &c.,  and  against,  &c., 
and  contrary,  &c.    (Conclude  aa  in  book  1,  chap.  3). 

Disturbance  of  elections  in  Massachusetts.{l) 

That  the  inhabitants  of  W.,  on,  &c.,  at,  Ac,  aforesaid,  were  duly 
assembled  in  town  meeting,  for  the  choice  of  town  officers  for  the 
political  year  then  next  ensuing;  that  a  moderator  was  duly  chosen, 
who  called  on  the  electors  present  to  give  in  their  votes  for  a  select- 
man for  the  said  political  year  then  next  ensuuig;  and  that  T.  F.  H., 
of  in  the  county  of  on  the  day  and  year  before  mentioned, 

when  the  said  moderator  was  presiding  at  the  meeting,  and  was  re- 
ceiving the  votes  for  a  selectman,  with  force  and  arms,  intending  as 
much  as  in  him  lay  to  prevent  the  choice  of  said  selectman  according 
to  the  will  of  the  said  electors,  and  to  interrupt  the  freedom  of  elec- 
tio4i,  unlawfully  and  disorderly  did  openly  declare  that  the  old  select- 
man should  not  be  chosen,  and  attempted  repeatedly  to  take  from  the 
box,  which  contained  the  votes  of  the  electors,  the  votes  of  the  elec- 
tors; (and  so  the  jurors  say,  that  the  said  J.  F.  H.,  on  the  day  and 
year  aforesaid,  and  at  in  the  county  aforesaid,  in  the  public 

town  meeting  aforesaid,  did  behave  himself  disorderly  and  indecently^ 
to  the  disturbance  of  the  peaceable  and  quiet  citizens  then  and  there 
assembled  for  the  purpose  aforesaid,  in  violation  ot  the  rights  of  pri- 
vate suffrage),  against,  &a,  and  contrary,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Interrupting  a  judge  of  the  election  in  Pennsylvania, 

That  B.  6.,  &c.,  on,  &c.,  at,  &c.,  designing  and  intending  the  due 
execution  of  the  laws  of  this  commonwealth  to  obstruct  and  prevent, 
with  force  and  arms,  &c.,  did  threaten  and  use  violence  to  the  person 
of  one  J.  B.,  he  the  said  J.  B.  then  and  there  being  one  of  the  judges  of 
the  election  in  the  City  of  Philadelphia,  at  a  general  election  held  in 
and  for  the  said  city,  on,  &c.,  duly  chosen,  appointed  and  sworn  by 
virtue  of  an  act  of  the  general  assembly  of  this  commonwealth,  enti- 
tled an  act,  &c.,  and  in  the  due  execution  of  his  said  office  then  and 
there  also  being,  and  then  and  there  with  threats  and  opprobrious  lan- 
guage did  interrupt  the  said  J.  B.  in  the  execution  of  his  office,  and 
then  and  there  did  say  to  the  said  J.  B.,  he  the  said  J.  B.  still  being 
in  the  due  execution  of  his  said  office,  '<  you  (the  said  J.  B.  mean- 
ing) damned  infernal  rascal,  I  will  see  you  for  this  another  time," 

(2)  The  part  in  brackets  of  this  count  was  held  in  Com.  t>.  Hoxej,  16  Mass.  385,  to 
comprehend  an  offence  at  common  law,  though  the  averments  taken  altogether  were  pro* 
nounced  insofficient  to  sustain  a  sentence  under  the  act  of  1785,  c.  75,  a.  6. 
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thereby  meaning  and  intending  to.  prevent  and  debar  the  said  J.  B. 
from  proceeding  in  the  execution  of  his  said  office,  to  the  evil  ex- 
ample, &c.,  contrary,  &c.y  and  against,  &c»  (Conclude  as  in  book  1, 
chap.  3). 

Disturbing  a  rdiguma  meetings  under  the  Virginia  staluie.{m) 

That  W.  D.,  late  of  the  County  of  Lewis,  yeoman,  on  the  sixth  day 
of  October,  on,  &c.,  with  force  and  arms  at,  &c.,  during  religious  wor- 
ship, did  on  purpose,  maliciously  and  contemptuously  disquiet  and 
disturb  a  certain  congregation  of  Methodists,  being  then  and  there 
lawfully  assemhled  for  the  purpose  of  religious  worship,  in  contempt 
of  public  worship,  to  the  evil  example,  (&c.,  contrary,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap,  3). 

Disturbing  a  congregation  worsAipping  in  a  churchy  at  common  law.{n) 

That  J.  D.,  &c.,  on,  &c.,  being  Sunday,  with  force  and  arms  at, 
&c.,  in  the  Ebenezer  Baptist  Church  there,  during  the  celebration  of 
divine  service,  unlawfully,  unjustly  and  irreverently  did  disturb  and 
hinder  one  J.  V.,  then  being  the  minister  officiating  in  the  said  church 
and  then  being  in  the  discharge  of  his  sacred  functions  and  in  the 
performance  of  divine  service,  in  contempt  of  the  laws  of  this  state, 
to  the  evil  example,  &c.,  and  against,  9^c.  (^Conclude  as  in  book  1, 
chap.  3), 

Disturbing  same  in  a  dwelling  house.{o) 

That  on,  &c.,  at,  &c.,  a  number  of  the  citizens  of  said  county  were 
peacefully  assembled  at  the  house  of  J.  W.  in  said  county,  for  reli- 

(m)  See  Com.  t.  Daniels,  9  Va.  Casea  403,  where  the  form  in  the  text  was  upheld. 

^This  indictment,"  say  the  coart,  '^aeta  forth  the  place  where,  the  time  when,  as  welt  a« 
the  denomination  of  religious  persons  to  whom  the  disturbance  was  ofFered.  It  also 
charges  the  defendant  with  the  offence  in  the  verj  words  of  the  statute.  But  it  is  urged, 
that  aa  the  time  at  which  it  is  offered  may  be  proved  to  hate  been  different  from  that 
alleged,  the  want  of  an  averment  as  to  the  means  by  which  the  disturbance  was  effected, 
rendera  the  indictment  too  uncertain  to  be  supported.  We  do  not  doubt  that  it  is  a  correct 
mode  of  drawing  an  indictment,  to  charge  the  means  by  which  the  disturbance  was  caused, 
where  those  means  can  be  ascertained,  but  when  we  find  that  an  indictment  similar  to 
this,  founded  on  an  English  statute,  bearing  a  great  resemblance  to  ours,  has  been  acted 
on  in  the  Court  of  King's  Bench,  and  a  judgment  thefoon  rendered  against  sundry  per* 
•OBS  for  the  penalty  prescribed  by  that  statute,  we  are  of  opinion  that  the  question  u  saf* 
ficiently  settled. 

**  It  may  further  be  remarked,  that  there  seems  to  be  but  litUe  difference  in  point  oieer* 
tatnly  between  the  simple  averment  of  a  disturbance  and  disquieting  in  the  words  of  the 
act,  and  the  averment  that  the  defendant  did  ^•cDake  divers  great  cries,  noises  and  disturb* 
anoes,  to  disturb  and  disquiet,  and  did  then  and  there  disturb  and  disquiet,*  dec,  or  this 
averment,  *  that  they  did  disquiet  and  disturb  the  congregation  by  then  and  there  talking^ 
Umghing^CHr9ingand9tMiring  unlha  loud  teict^  both  of  which  are  to  be  found  in  approved 
precedents  as  copied  by  Chitty. 

*^  On  the  whole  matter,  we  are  of  opinion  that  it  should  be  certified,  *  that  it  is  not  neces* 
sarv  in  an  indictment  for  disturbing  a  religious  congregation,  to  set  out  the  roesns  by 
which  the  disturbance  or  disquieting  was  offered.*  ** 

(«)  People  V.  Degey,  2  Wheel.  C.  C.  135. 

(0)  State  o.  Swink,  4  Dev.  Sl  Bat  368. 

••  This  case,"  said  Ruffin  C.  J.,  "  is  fully  within  the  principle  of  Jasper's  case,  4  Def .  R. 
333,  which  is  that  a  congregation  of  people  collected  together  for  the  purpose  of  divine 
42 
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gions  worship,  and  for  the  purpose  of  offering  prayers  to  Almighty 
God,  and  ihe  saidl  persons  being  then  and  there  so  assembled  together 
for  the  purpose  aforesaid,  and  actually  engaged  in  divine  worship,  P. 
R.  S.  and  J.  E.  S.,  &c.,  well  knowing  the  purpose  of  the  said  meeting, 
with  force  and  arms  did  then  and  there  enter  into  said  house,  and  by 
loud  and  abusive  language  then  and  there,  with  profane  oaths  and 
violent  actions  did  disturb,  wantonly  and  intentionally,  the  worship  of 
the  Almighty,  and  did  disturb  and  molest  the  citizens  then  and  there 
assembled  for  divine  worship,  to  the  great  contempt  of  religion,  to 
the  common  nuisance  of  the  citizens  of  the  state  then  and  there  being, 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Dressing  in  a  tcoman*s  chUies  and  disturbing  a  congregation  at  wor^k 
ship.{p) 

That  S.  S.,  &c.,  being  an  injurious,  profane  and  irreligious  man,  on, 
&c.,  at,  &c.,  did  dress  and  disguise  himself  in  woman's  apparel,  and 
being  so  as  aforesaid  dressed  and  disguised,  then  and  there  did  go  to 
the  Lutheran  Church,  called  Augustus  Church,  in  the  same  township 
and  county,  with  an  intention  then  and  there  to  interrupt  and  disturb 
divers  of  his  majesty's  liege  subjects  then  and  there  assembled  and 
gathered  together  to  worship  God,  and  then  and  there  wickedly,  pro- 
fanely and  irreligiously  did  molest,  vex,  interrupt  and  disturb  a  cer- 
tain Henry  A.  Muhlenberg,  rector  of  the  said  church,  then  and  there 
preaching  to  divers  of  his  majesty's  liege  subjects  in  the  same  church, 
he  the  said  Henry  A.  Muhlenberg,  then  and  there  being  lawfully 
charged  and  qualified  to  preach  in  the  same  church  by  reason  of  bis 
care  and  function^  and  other  harms  to  him  the  said  Henry  A. 
Muhlenberg  then  and  there  did,  to  the  great  displeasure  of  Almighty 
God,  in  contempt  of  his  worship  and  religion  and  of  the  laws  of  the 
land,  to  the  evil  example,  &c,,  and  against,  &c.  {Conclude  as  in 
book  I  y  chap.  3). 

Going  armedy  4*c.,  to  the  terror  of  the  people^  at  common  law.{q) 

That  R.  S.  H.,  <Stc.,  on,  &c.,  with  force  and  arms  at,  &c.,  did  arm 
himself  with  pistols,  guns,  knives  and  other  dangerous  and  unusoai 

wrvice  and  engaged  in  the  worship  of  Almighty  God,  are  proteoted  by  the  laws  and  ooo- 
vdtution  of  this  state  from  wanton  interruption  or  disturbanoe.  To  entitle  tbem  to  that 
protecUoni  it  is  not  requisite  that  they  shc^uld  be  assembled  in  a  church,  chapel  or  meeting 
house ;  as  in  this  state,  houses  set  apart  by  religious  societies  permanently  for  woivhip  are 
generally  and  indifferently  called.  That  would  be  the  rule,  if  the  indictment  were  framed 
upon  a  statute  protecting  churches,  or  people  worshipping  in  chnrcfaea.    But  under  the 


enlarged  sense  of  the  constitution,  *a  place  of  worship*  is  oonstituted  by  the  congrmting 
of  numerous  worshipiiers  thereat;  for  it  is  the  right  of  eonsdencei  the  worship  of  the  8o- 
preme  Being  by  his  creatures  that  is  protected,  and  not  merely  Ibe  edifice.    Our  opinkm 


therefore  is,  that  although  the  assembly  was  at  a  private  hoose^His,  we  think,  roust  be  in- 
tended upon  this  indictment^^the  defendants  were  guilty  of  a  groM  misdemeanor  in 
molesting  those  persons  there  engaged  in  ofiering  their  oommon  players  or  anited  in  etber 
acts  of  worship  to  God.** 

(p)  This  indictment  was  framed  in  1759  by  Benjamin  Chew,  the  then  attomey-geneial 
«f  the  province. 

(9)  Sute  e.  Huntley,  3  Iredell  418. 

^laston  J.  said :  ^  The  argument  is,  that  the  offence  of  riding  or  gmng  abobt  armed 
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i^eaponSy  and  being  so  armed  did  go  forth  and  exhibit  himself  opeolf, 
both  iQ  the  day  time  and  iu  the  night,  to  the  good  citizens  of  Ansou 

with  unasual  and  danperoas  weapons,  to  the  terror  of  the  people,  was  created  by  the  statute 
of  Northampton,  2d  £d.  HI.  e.  3;  and  that,  whether  this  statute  was  or  was  not  for- 
merly in  force  in  this  state,  it  certainly  has  not^heen  since  the  first  of  Junuary,  1838,  at 
which  day  it  is  declared  in  the  Rev.  Stats,  (c  1,  s.  2),  that  the  statutes  of  England  and 
Great  Britain  shall  cease  to  be  of  force  and  effect  here.  We  have  been  accustomed  to 
believe  that  the  statute  referred  to  did  not  ereait  this  oflR^nee,  but  provided  only  special 
penalties  and  modes  of  proceeding  for  its  more  eSbctual  suppression ;  and  of  the  correct- 
nees  of  this  belief  we  can  see  no  reason  to  doubt.  All  the  elementary  writers  who  give 
OS  any  information  on  the  subject,  concur  in  the  reprefientation ;  nor  is  there  to  be  found 
in  them,  as  far  as  we  are  aware  of,  a  dictum  or  intimation  to  the  contrary.  Blackstone 
states,  that  *  the  offence  of  riding  or  going  ai'med  with  dangerous  or  unusual  weapons  is 
a  crime  against  the  public  peace,  liy  terrifying  the  good  people  of  the  land ;  and  is  pariu 
cuUrl^  prohibited  by  the  statute  of^  Northampton,  2  Ed.  III.  c.  3,  upon  pain  of  forfeiture 
of  the  arms  and  imprisonment  during  the  king*s  pleasure;'  4  Bla.  Com.  149.  HawJcimi, 
treating  of  offences  against  the  public  peace,  under  the  head  of  *  Affrays,'  pointedly 
remarks,  '  but  granting  that  no  6«r«  word$  in  judgment  of  law  carry  in  them  §o  much 
terror  as  Id  aTnount  to  an  affray^  yet  it  seems  certain  that  in  some  cases  there  may  be  an 
affray  where  there  is  no  actual  violence,  as  where  a  man  arms  himself  with  dangerous 
and  unusual  weapons  in  such  a  manner  as  will  naturally  cause  a  terror  to  the  people, 
iMeh  is  said  to  have  been  always  an  offence  at  common  law,  and  strictly  prohibited  by 
many  statutes;'  Hawk.  P.O.  b.  1,  c.  28,  s.  1.  Burns  and  Tomlyns  inform  us,  that  this 
tern  '  affray,'  is  derived  from  the  French  word  *  effrayer^  to  affright,  and  that  andently  it 
meant  no  more^  *  as  where  persons  appeared  with  armour  or  weaporM  not  usually  worn,  to 
the  terror  of  others.*  Burns*  Verbo,  •Affray.*  It  was  declared  by  the  Chief  Justice 
in  Sir  John  Knight's  case,  that  the  statute  of  Northamption  was  made  in  affirm* 
anoe  of  the  common  law;  3  Mod.  Rep.  117.  And  thia  is  manifestly  the  doctrine  of 
Coke,  as  will  be  found  on  comparing  his  observations  on  the  word  *  affray,*  which  he 
defines  (3  Inst.  158)  *  a  public  offence  to  the  terror  of  the  king's  subjects,  and  so  called 
because  it  affrigbteth  and  maketh  men  afVaid,  and  is  tnqairable  in  a  leet  as  a  common 
paisaDoe,*  with  his  reference  immediately  thereafter  to  this  statute  and  his  sabseqoent 
comments  on  it  (3  Inst  160),  where  he  cites  a  record  of  the  29th  year  of  Ed.  I.  show* 
ing  what  had  been  considered  the  law  then.  Indeed  if  those  acts  be  deemed  by  the  com- 
mon  law,  crimes  and  misdemeanors  whieh  are  in  violation  of  the  public  rights  and  of  the 
duties  owing  to  the  community  in  its  social  capacity,  it  is  difficult  to  imagine  any  which 
more  unequivocally  deserve  to  be  so  considered  than  the  acts  charged  upon  this  defendant 
They  attack  directly  that  public  order  and  sense  of  security  which  it  is  one  of  the  first 
objects  of  the  common  law,  and  ought  to  be  of  the  law  of  all  regulated  societies,  to  preserve 
inviolate;  and  they  lead  almost  necessarily  to  actual  violence.  Nor  can  it  for  a  moment 
be  supposed  that  such  acts  are  less  mischievous  here,  or  less  the  proper  subjects  of  legal 
repreliension,  than  they  were  in  the  country  of  our  ancestors.  The  bill  of  rights  in  this 
state  secures  to  every  man  indeed  the  right  to  '  bear  arms  for  the  defence  of  the  state.* 
While  it  secures  him  a  right  of  which  he  cannot  be  deprived,  it  holds  forth  the  duty  in 
eieeuiioo  of  which  that  right  is  to  be  exercised.  If  he  employ  those  arms  which  he 
ought  to  wield  for  the  safety  and  protection  of  his  country,  to  the  annoyance  and  terror 
and  danger  of  its  citizens,  hie  deserves  but  the  severer  condemnation  for  the  abuse  of  the 
high  privilege  with  which  he  has  been  invested. 

"  It  was  objected  below,  and  the  obiection  has  been  also  urged  here,  that  the  court  erred 
in  admitting  evidence  of  the  declarations  of  the  defendant,  set  forth  in  the  case,  because 
those  or  some  of  them  at  least,  were  acknowledgments  of  a  different  offence  fVom  that 
ehargtMl.  But  these  declarations  were  clearly  proper,  because  they  accompanied,  explained 
and  characterized  the  very  acts  charged.  They  were  not  received  at  all  as  admissions 
either  of  the  offence  under  trial  or  any  other  oflbnoew  They  were  constituent  parts  of  that 
offence. 

**  It  has  been  remarked  that  a  double-barrelled  gun,  or  any  otiicr  gun,  cannot  in  this 
eountry  come  under  the  description  of  *  unusual  weapons,'  for  there  is  scarcely  a  man  in 
tlie  community  who  does  not  own  and  occasionally  use  a  gun  of  some  sort  But  we  do 
not  feel  the  force  of  tliis  criticism.  A  gun  is  an  *  unusual  weapon'  wherewith  to  be  armed 
and  clad.  No  man  amongst  us  earries  it  about  with  him  as  one  of  his  every  day  accoutre- 
menta— as  a  part  of  his  dress — and  never,  we  trust,  will  the  day  oome  when  any  deadly 
weapon  will  be  worn  or  wielded  in  our  peace-loving  state,  as  an  appendage  of  manly  equip- 
ment But  although  a  gun  is  an  *  unusual  weapon,'  it  is  to  be  remembered  that  the  carry* 
ing  ^n  gun,  per  at,  eonatitotes  no  offonoe.    For  any  lawful  purpose,  either  of  business  or 
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aforesaid,  and  in  the  said  highway  and  before  the  citizens  aforesaid, 
did  openly  and  publicly  declare  a  purpose  and  intent,  one  J.  H.  R. 
and  other  good  citizens  of  the  state  then  and  there  being  in  the  peace 
of  God  and  the  state,  to  beat,  wound,  kill  and  murder,  which  said 
purpose  and  intent  the  said  R.  S.  H.  so  openly  armed  and  exposed 
and  declaring,  then  and. there  had  and  entertained,  by  which  said 
arming,  exposure,  exhibition  and  declarations  of  the  said  R.  S.  H. 
divers  good  citizens  of  the  state  were  terrified  and  the  peace  of  the 
state  endangered,  to  the  evil  example,  &c.,  to  the  terror  of  the  people, 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Carrying  a  dangerous  weofoni  wider  Indiana  Rev.  Stat{r) 

That  on,  &c.,  at,  <&c.,  and  on  divers  other  days  and  times,  &c.,  A. 
B.  did  then  and  there  unlawfully  carry  concealed  in  his  pocket,  a 
certain  dangerous  weapon,  viz.  a  certain  pistol,  he  not  being  a  trav- 
eller, contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Maliciously  firing  guns  into  the  house  cf  an  aged  woman  and  kiBing  a 
dog  belonging  to  the  hause.{s) 

That  R.  T.  and  J.  L.,  late  of,  &c.,  on,  &c.,  with  force  and  arms  at 
the  house  of  one  S.  R.  an  aged  woman,  situate  in  the  county  afore- 
said, did  then  and  there  wickedly,  mischievously  and  maliciously, 
and  to  the  terror  and  dismay  of  the  said  S.  R.,  fire  several  guns,  and 
then  and  there  did  shoot  and  kill  a  dog  belonging  to  said  house,  with- 
out any  legal  authority,  against,  ^  {Conclude  as  in  book  1, 
chap.  3]. 

Breach  of  peace^  tumultuous  conduct,  Sf^c.^  in  Fen7um(.(/) 
That  H.  B.,  &c.,  on,  &c.,  and  on  divers  other  days  and  times  be- 

amnsemeiit,  tb«  citiaen  is  at  perfect  liberty  to  carry  hit  gun.    It  is  the  wicked  porpoM 
and  the  misebieYooa  reaalt,  which  essentially  constitute  the  crime.    He  shall  not  carry 
about  this  or  any  other  weapon  of  death  to  terrify  and  akrm  a  peacefbl  people.*' 
.     (f)  Sute  V.  Duzan,.6  Blackf.  31. 

*^  We  think  this  indictment  is  good.  The  objection  that  the  pistol  is  not  stated  to  haf» 
been  loaded  is  insufficient  The  statute  says,  *that  every  person,  &0.,  who  shall  wear  or 
carry  any  dirk,  pistol,  sword  in  cane,  or  other  dangerous  weapon  concealed,  shall,*  Sie, ; 
Rev.  Stats.  1838,  p.  217.    The  sUtute  does  not  require  that  the  pistol  should  be  loaded.** 

(•)  Sustained  innate  «.  Langford,  3  Hawks  381.  See  for  similar  precedents,  cnle,  p. 
SI  6,  el  uq. 

(I)  This  count  was  sustained  in  State  «.  Senedict,  11  Verm.  937. 

Red6cld  J.;  **■  Whatever  was  once  thought  upon  this  subject,  it  is  now  well  settled,  that 
mere  threats  in  words  not  written,  is  not  an  indictable  ofi^nce  at  common  law.  It  is  said 
in  many  of  the  books  that  it  was  formerly  indictable.  This  might  have  been  and  probably 
was  the  case  at  the  time  the  statute  in  this  state  in  relation  to  the  subject  was  passed.  It 
is  there  said,  *  if  any  person  shall  in  any  manper  disturber  break  the  peace,  by  tomnltoous 
and  ofiensive  carriage,  by  threatening,  quarrelling,  challeng-ing,  assaultinjr,  beating;  or 
striking  any  other  person,*  he  shall  be  liable,  on  conviction,  to  pay  such  fine  as  *  the  court, 
taking  into  consideration  the  situation  of  the  party  smiling  or  bein;  smitten,  the  instru- 
ment and  danger  of  the  assault,  the  time,  plaeo  and  provocation,  according  to  the  nature 
of  the  offisnce,  shall  adjudge.* 

**  There  is  another  reason  why  here  more  than  at  common  law,  niere  threats  should  be 
considered  an  offence  puuishabfe  by  indictment  At  common  law  the  person  threatened 
can  swear  the  peace  against  the  (lender  and  obtain  redress  In  that  way,  by  obtaining 


Digitized  by  LjOOQIC 


RIOTt  ArrRAT,  &C.  4VI 

tveen  that  date  and  the  time  of  this  presentment,  with  force  and 
arms  at,  &c.,  did  greatly  disturb  and  break  the  peace  by  tumultuous 
and  offensive  carriage  and  by  threatening,  quarrelling  and  challenging, 
and  by  lying  in  wait  for  one  S.  B.,  and  by  threatening  to  kill  the  said 
S.  B.,  to  the  great  disquiet,  terror  and  alarm  of  the  said  S.  B.  and 
other  good  citizens  of  this  state,  and  other  wrongs  then  and  there  did, 
to  the  evil  example,  &a,  contrary,  &c.  {Concltcde  as  in  book  1, 
chap.  3). 

Refusing  to  aid  a  constable  in  quelling  a  rioL{u) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  divers  disorderly  persons 
to  the  number  of  twenty  and  more,  to  the  jurors  aforesaid  as  yet  un- 
known, then  and  there  did  unlawfully,  riotously  and  routously 
assemble  and  gather  together  to  disturb  the  peace  of  our  lady  the 
queen,  and  being  then  and  there  so  unlawfully,  riotously  apd  rout* 
ously  assembled  and  gathered  together,  did  commit  divers  outrages, 
to  the  great  terror  of  all  the  liege  subjects  of  our  said  lady  the  queen, 
as  well  inhabiting  and  residing  as  passing  and  repassing  there,  and 
against  the  peace  of  our  said  lady  the  queen,  her  crown  and  dignity ; 
and  the  jurors  aforesaid  do  further  present,  that  one  D.  H.  then  and 
there  being  a  constable  of  and  for  the  county  aforesaid,  and  in  the 
due  execution  of  his  said  office  then  and  there  did  endeavour  to  pre- 
vent and  restrain  the  said  persons  so  assembled  and  committing  such 
outrages  as  aforesaid,  from  continuing  to  make  the  said  riot  and 
breach  of  the  peace,  and  him  the  said  D.  H.  being  such  constable  as 
aforesaid,  and  so  acting  according  to  the  duty  of  his  said  office,  the 
said  persons  so  unlawfully,  riotously  and  routously  assembled  and 
gathered  together  and  disturbing  the  peace  of  our  said  lady  the  queen, 
with  force  and  arms  did  then  and  there  violently,  forcibly  and  unlaw- 
fully resist  and  obstruct  in  the  execution  of  his  diuy ;  and  that  he  the 
said  D.  H.  being  such  constable  as  aforesaid,  thereupon,  being  then 
and  there  on  the  day  and  in  the  year  aforesaid,  in  the  parish  afore- 
said in  the  county  aforesaid,  did  in  his  proper  person  apply  to  one 
T.  B.,  late,  &c.,  being  then  and  there  present,  and  in  her  majesty's 
name  did  then  and  there  on  the  day  and  in  the  year  aforesaid,  at,  &c., 
charge  and  require  the  said  T.  B.  to  aid  and  assist  him  the  said  D.  H. 
in  the  execution  of  his  office  and  the  preservation  of  the  peace  of 
our  said  lady  the  queen,  and  for  securing  the  said  persons  so  unlaw- 
fully, riotously  and  routously  assembled  to  disturb  the  queen's  peace 
as  aforesaid,  still  then  and  there  continuing  to  resist  and  obstruct  the 
said  D.  H.  in  the  due  execution  of  his  office,  in  order  to  their  being 
dealt  with  according  to  law ;  yet  he  the  said  T.  B.  not  regarding  his 
duty  in  this  respect,  and  then  and  there  well  knowing  the  said  D.  H. 
was  such  constable  as  aforesaid,  and  so  in  the  execution  of  his  duty 
as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  with  force  and  arms,  unlawfully, 

•ecority  against  the  commiBsion  of  tlie  oflfence  threatened.    This  mode  of  primitive  jaatice 
has  not  heen  mach  resorted  to,  if  indcd  it  exists  in  this  state.    It  is  believed  the  legislature 
intended  the  remedy  here  given  to  supersede  its  necessity.    The  sending  of  threatening 
letters  is  an  ofFeooe  of  a  different  character.** 
(tf)  R.  «.  Brown,  1  C.  &.  Af .  175.— Verdict,  guilty. 
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obstinately  and  contemptuously  did  neglect  and  refuse  to  aid  and 
assist  the  said  D.  H.  for  the  purpose  and  on  the  occasion  aforesaid,  in 
the  naanuer  he  the  said  T.  B.  was  requested,  charged  and  commanded 
to  do  as  aforesaid,  or  in  any  other  manner  whatever,  contrary  to  bis 
duty  in  that  behalf,  in  manifest  contempt  of  our  said  lady  the  queen 
aud  her  laws,  to  the  great  hinderance  of  justice,  to  the  evil  example, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Refusing  to  assist  a  constable  in  carrying  offender  to  p'is€n.{v) 

That  whereas  a  certain  E.  E.,  late  of  Philadelphia  county  afore- 
said, spinster,  on,  &c.,  at,  &c.,  was  duly  arrested,  on  suspicion  of  hav- 
ing feloniously  taken,  stolen^and  carried  away  eight  yards  cambric, 
&c.,  of  the  goods  and  chattels  of  a  certain  D.  M.,  and  then  and  there 
did  appear  in  her  proper  person  before  E.  T.,  Esq.,  one  of  his  majes- 
ty's justices  of  the  peace  in  the  said  County  of  Philadelphia  to  keep, 
and  also  divers  trespasses,  felonies  and  other  misfeasances  in  the  said 
county  perpetrated,  to  hear,  try  and  determine,  assigned,  to  be  ex- 
amined touching  the  said  felony ;  and  whereas  the  aforesaid  E.  T., 
the  day  aud  year  aforesaid  at  the  county  aforesaid,  one  of  his  majesty's 
justices  as  aforesaid  being,  did  make  his  warrant  of  commitment  iu 
writing,  with  the  seal  of  him  the  said  E.  T.  sealed,  bearing  date  the 
day  and  year  aforesaid,  to  the  sheriff  or  keeper  of  the  common  gaol 
of  the  County  of  Philadelphia  directed,  by  which  it  was  commanded 
the  said  sheriff  or  keeper  of  the  common  gaol  aforesaid,  that  he  should 
receive  into  his  custody  the  body  of  the  said  E.  E.,  who  was  charged 
with  the  felony  aforesaid,  and  her  safely  keep,  till  she  should  be 
from  thence  delivered  by  due  course  of  law,  which  said  warrant  of 
commitment  with  the  body  of  her  the  said  E.  E.,  the  said  E.  T.  then 
and  there  did  deliver  to  a  certain  P.  S.,  one  of  the  constables  of  the 
township  of  Lower  Dublin  in  the  county  aforesaid,  then  and  there 
being  by  him  to  be  carried  to  the  common  gaol  of  the  said  county, 
and  there  to  be  safely  delivered  to  the  sheriff  of  the  said  county  or 
the  keeper  of  the  gaol  of  the  said  county,  in  due  form  of  law,  and  that 
the  aforesaid  P.  S.  then  and  there  did  take  and  receive  the  said  E.  E. 
into  his  custody,  and  the  said  P.  S.,  one  of  the  constables  as  aforesaid, 
then  and  there  being,  then  and  there  did  require  and  in  the  name  of 
our  said  lord  the  now  king,  did  command  a  certain  J.  W.,  late  of  the 
County  of  Philadelphia,  farmer,  then  and  there  to  aid  and  assist  him 
the  said  P.  S.  to  carry  and  convey  the  body  of  the  said  E.  E.  to  the 
common  gaol  of  the  County  of  Philadelphia :  Nevertheless  the  said 
J.  W.,  to  aid  and  assist  him  the  said  P.  S.  to  carry  and  convey 
the  body  of  the  said  E.  E.  to  the  common  gaol  of  the  said  County  of 
Philadelphia,  contemptuously  did  refuse  and  deny,  to  the  manifest 
contempt  of  our  said  lord  the  now  king  and  his  law,  to  the  evil  and 
pernicious  example  of  all  others  in  such  case  offending,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 


(»)  This  foria  was  prepared  in  1760,  by  Benjaooia  Chew^  the  then  attorney-general  of 
PenD8ylvania« 
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A$9auU  and  rescue,{ui) 

That  on,  &c.,  at,  &c.,  J.  H.,  Esq.,  then  and  still  being  one  of  the 
justices  of  this  comaionweaUh,  the  peace  in  the  said  county  to  keep, 
assigned,  and  also  to  hear  and  determine  divers  felonies  and  misde- 
meanors in  the  same  county  committed,  made  his  warrant  in  writing 
under  his  hand  and  seal,  directed  to  the  high  sheriff  of  the  said  county, 
and  to  any  constable  therein,  commanding  him  to  take  and  arrest  the 
body  of  a  certain  J.  R.,  and  him  to  bring  before  the  said  J.,  or  some 
other  justice  of  the  peace,  there  to  answer  a  certain  charge  of  forcibly 
opposing  one  J.  F.,  constable  of  the  said  city,  in  the  execution  of  his 
duty  before  that  time  made,  which  warrant  was  delivered  to  J.  W., 
then  one  of  the  constables  for  the  City  of  Philadelphia  in  the  county 
aforesaid,  to  be  executed  in  due  form  of  law,  by  virtue  of  which  same 
warrant  the  aforesaid  J.  W.  afterwards,  to  wit,  on,  &c.,  at,  &c.,  afore- 
said, and  within  the  jurisdiction  of  this  court,  did  take  and  arrest  the 
body  of  J.  R.  in  the  warrant  aforesaid  named,  and  him  the  said  J.  R» 
in  his  custody,  by  virtue  of  the  said  warrant,  then  and  there  had ;  and 
that  J.  F.  and  J.  H.,  both  late  of  the  county  aforesaid,  yeomen,  after- 
wards, to  wit,  on,  &c.,  with  force  and  arms,  &c.,  at,  &c.,  in  and  upon 
the  same  J.  W.  then  and  there  as  aforesaid  being  one  of  the  consta- 
bles of  the  same  city,  in  the  peace  of  God  and  this  commonwealth, 
and  in  the  execution  of  his  said  office  then  and  there  being,  with 
force  and  arms  an  assault  did  make,  and  him  the  said  J.  R.,  out  of 
the  custody  of  the  said  J.,  and  against  the  will  of  the  said  T.  W.,  then 
and  there  with  force  and  arms  unlawfully  did  rescue  and  put  at  large^ 
to  go  where  he  would,  and  that  the  said  J.  F.  and  J.  C.  the  said  J.  R., 
out  of  the  custody  of  the  said  J.  W.  and  against  the  will  of  the  said 
J,  W.,  then  and  there  with  force  and  arms  did  rescue  and  put  at  large, 
to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  a^  in  book  I, 
chap.  3). 

gainst  tico  for  a  rescue^  one  of  them  being  in  custody  rf  an  officer  of 
the  marshaVs  cowrU  upon  procesSf  4'^-(^) 

That  on,  &c.,  our  said  lord  the  king,  by  his  writ  issued  out  of  the 
court  of  our  said  lord  the  king  of  his  palace  of  Westminster,  under 
the  seal  of  the  said  court,  bearing  date  the  same  day  and  year  afore- 
said, directed  to  the  bearers  of  the  verges  of  the  household  of  our  sard 
lord  the  king,  officers  ^nd  ministers  of  the  court  of  our  said  lord  the 
king  of  his  palace  of  Westminster  and  every  of  them,  did  command 

(w)  Drawn  in  1786,  by  Mr.  BradforJ. 

{Reteue  hy  third  perwnB),  Rescue  is  wliere  a  third  person  procures  or  assists  the  escape 
of  a  prisoner;  and  this  is  at  the  least  criminal,  in  tlie  same  degree  with  the  act  of  a  party 
breaking  prison.  In  case  of  treason,  a  stranger  rescuing  a  traitor  is  himself  guilty  of 
treason ;  Hawk.  h.  2,  c.  21»  s.  7;  in  ease  of  felony^  he  is  guilty  of  fek>ny,  if  the  principal 
be  convicted;  and  in  all  cases  he  is  guilty  of  a  high  misdemeanor  at  common  law,  for 
which  he  may  be  prosecuted^  whatever  may  be  the  fate  of  the  party  whom  he  aided ;  Hawk, 
b.  3,  c  31,  8.  &  At  common  law,  unsuccessful  attempts  to  procure  the  escape  of  a  felon » 
were  not  felonies;  R.  v,  Tilley,  2  Leach  671 ;  R.  v.  Stanly,  R.  &  R.  C.  C.  432 ;  though 
where  the  attempt  is  in  any  degree  successful,  it  becomes  indictable ;  People  v.  Tompkin% 
9  Johns.  70.  See  as  to  forms  for  same^  Index^  titles^  *'  £acape»**  '^Attempts  to  Commit  0£. 
fences,**  Slo, 

{X)  Staik.aP.46X 
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them  and  every  of  them,  that  they  shoald  take  or  one  of  them  should 
take,  by  their  bodies,  R.  A.  and  W.  C,  if  they  should  be  found  witbiu 
the  jurisdiction  of  the  court  aforesaid,  and  them  safely  keep,  so  that 
they  might  have,  or  one  of  them  might  have,  their  bodies  before  the 
judges  of  the  court  aforesaid,  at  the  next  court  of  the  palace  of  our 
said  lord  the  king  of  Westminster  aforesaid,  on,  <&c,  then  next  foi* 
lomng,  to  be  holden  at  S.  in  the  Count  of  Surrey,  to  answer  T.  W.  of 
a  plea  of  trespass  upon  the  case,  to  the  damage  of  the  said  T.  W.  of 
pounds,  which  said  writ  afterwards,  and  before  the  delivery  there* 
of,  &c.,  which  same  writ  so  endorsed,  afterwards,  and  before  the  return 
ofthesame,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of 
that  court,  was  delivered  to  one  G.  N.,  then  one  of  the  bearers  of  the 
verges  of  our  said  lord  the  king,  officers  and  ministers  of  the  court  of 
our  said  lord  the  king,  to  be  executed  in  due  form  of  law ;  by  virtue 
of  which  said  writ,  the  said  6.  N.  afterwards,  and  before  the  return 
thereof,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  that 
court,  did  take  and  arrest  the  body  of  the  said  R.  A.  in  the  writ  afore- 
said named,  and  him  the  said  R.  A.  in  his  custody,  by  virtue  of  the 
said  writ,  then  and  there  had ;  and  that  the  said  R.  A.,  late  of  the 
parish  aforesaid  in  the  county  aforesaid,  yeoman,  and  C.  D.,  late  of 
the  same,  blacksmith,  afterwards,  to  wit,  on,  &c.,  with  force  and  arms 
at,  &jc,y  in  the  county  and  within  the  jurisdiction  aforesaid,  in  and 
upon  the  said  6.  N.  then  and  there  as  aforesaid  being  one  of  the 
bearers  of  the  verges  of  the  household  of  our  said  lord  the  king,  officers 
and  ministers  of  the  court  aforesaid,  and  having  the  said  R.  A.  in  cus- 
tody for  the  cause  aforesaid,  and  in  the  due  execution  of  his  said 
office,  then  and  there  also  being,  did  make  an  assault,  and  him  the 
said  G.  N.  then  and  there  did  beat,  wound  and  ilUreat;  and  that  the 
said  C.  D.  him  the  said  R.  A.,  out  of  the  custody  of  the  said  G.  N., 
and  against  the  will  of  the  said  G.  N.,  then  andtbere  with  force  and 
arms  unlawfully  did  rescue  and  put  at  large  to  go  whithersoever  he 
would ;  and  that  the  said  R.  A.,  himself  out  of  the  custody  of  the  said 
G.  N.,  and  against  the  will  of  the  said  G.  N.,  then  and  there  with 
force  and  arms  unlawfully  did  rescue  and  escape  and  go  at  large 
whithersoever  he  would,  to  the  great  hinderance  and  obstruction  of 
justice,  in  contempt  of  our  said  lord  the  king  and  his  laws,  to  the 
great  damage  of  the  said  G.  N.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

{Add  a  count  for  a  common  assault). 

Assault  and  rescuing  goods  seized  as  a  distress  for  rent  after  a  fraudu- 
lent removaL{i/) 

That  on,  &c.,  and  continually  afterwards  until,  &c.,  one  M.  E.  did 

(y)  Dickinson**  Q.  S.  6th  ed.  370;  see  SUrk.  C.  P.  389.  By  8  Hen.  c.  14,  it  is  enacted, 
that  in  any  case  any  lessee  of  any  messuages,  tenements,  &.C.,  on  demise  whereof  any  rents 
shall  be  reserved  or  made  payable,  shall  fraudulently  and  clandestinely  convey  and  carry 
off  from  such  demised  premises,  his  jpoods  and  chattels,  with  intent  to  prevent  the  tandluni 
or  lessor  from  distraining  the  same  tor  arrears  of  the  rent,  tlie  lessor  or  landlord  may  take 
and  seixe  such  goods  and  chattels  wlierever  they  moy  be  foond,  as  a  distress,  and  sell  them 
in  the  same  wav  as  if  they  had  been  regularly  distrained  on  the  premises;  and  by  2  Geo. 
II.  c  19,  s.  1,  the  time  is  enlarged  to  thirty  days. 
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hold  of  one  J.  W.,  a  certain  room  or  apartment  with  the  appurte- 
nances, being  part  and  parcel  of  a  certain  messuage  or  dwelling  house 
of  him  the  said  J.  W.,  situate,  &c.,  by  virtue  of  a  certain  demise  there- 
of made  by  and  from  the  said  J.  W.  to  the  said  M.  E.  at  and  under 
the  weekly  rent  of  fifteen  shillings,  reserved  and  made  payable  by 
the  said  demise  to  the  said  J.  W.  on  the  said,  &c.,  and  that  on  the 
said,  &c.,  the  said  sum  of  fifteen  shillings  was  due  in  arrear  and  un- 
paid for  the  rent  aforesaid,  by  virtue  of  the  said  devise  to  him  the 
said  J.  W.  And  the  jurors,  &c.,  do  further  present,  that  the  said  M. 
E.  on,  &c.,  at,  &c.,  aforesaid,  did  fraudulently  and  clandestinely  con- 
vey and  carry  off  from  the  said  demised  premises,  his  goods  and  chat- 
tels, that  is  to  say,  one  pewter  dish,  &c.,  {here  set  out  the  goods)y  of 
the  value  of  the  said  sum  of  fifteen  shillings,  with  intent  to  prevent 
the  said  J.  W.,  the  lessor  aforesaid,  from  distraining  the  same  for  the 
said  rent  so  reserved,  in  arrear  due  and  unpaid  as  aforesaid ;  where- 
upon the  said  J.  W.  afterwards,  and  within  the  space  of  five  days 
next  ensuing  the  said  conveying  and  carrying  off  the  said  goods,  to 
wit,  on,  &c.,  at,  &c.,  aforesaid,  did  find  the  said  goods  and  chattels,  - 
and  the  same  goods  and  chattels  so  found,  did  then  and  there  in  due 
form  of  law  seize  as  a  distress  for  the  said  rent  so  due  and  in  arrear 
as  aforesaid,  and  being  also  then  unpaid,  and  the  said  goods  and  chat- 
tels in  his  custody  and  possession,  for  the  cause  aforesaid,  then  and 
there  had ;  and  that  the  said  M .  E.,  late  of,  <Slc.,  aforesaid,  and  S.  his 
wife,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at,  &c.,  aforesaid,  in 
and  upon  the  said  J.  W.  in  the  peace  of  God  and  our  said  lady  the 
queen  then  and  there  being,  did  make  an  assault,  and  the  said  goods 
and  chattels  (so  as  aforesaid,  for  the  cause  aforesaid,  taken  and  seized)^ 
out  of  the  possession,  and  against  the  will  of  the  said  J.  W.  unlaw- 
fully and  injuriously  did  take,  rescue  and  carry  away  (the  said  sum 
of  fifteen  shillings  so  due  for  rent  as  aforesaid,  or  any  part  thereof, 
not  being  then  paid  or  satisfied  to  the  said  J.  W.),  against,  &c.  (Co;i- 
clude  as  in  book  1,  chap.  3). 

{Add  a  count  for  a  common  assault), 

Assault  on  an  cfficer  of  justice^  and  taking  from  him  goods  which  had 
been  seized  iy  him  on  execution.{z) 

That  on,  &c.,  one  J.  D.  then  being  one  of  the  deputies  of  the  sheriff 
of  said  County  of  Suffolk,  by  virtue  of  a  certain  writ  of  attachment  to 
him  directed,  purchased  out  of  the  clerk's  office  of  the  Court  of  Com- 
mon Pleas  for  the  County  of  Sufiblk,  in  due  form  of  law  attached 
certain  goods  and  chattels,  and  placed  the  same  in  the  care,  keeping 
and  custody  of  one  T.  J.  S.,  and  the  said  T.  then  being  lawfully  in 
possession  of  the  goods  and  chattels  aforesaid,  under  the  authority 
and  deputation  of  the  said  J.  D.  in  his  capacity  of  deputy  of  the  said 
sheriff,  and  while  the  said  T.  was  so  in  possession,  they  the  said  D. 
D.  B.,  A.  E.  and  H.  H.  F.,  at  said  Boston,  on,  &c.,  with  force  and 
arms  in  and  upon  said  T.  made  an  assault^  and  him  the  said  T.  then 

(«)  See  Com.  ••  Kennard,  B  Pick.  193,  in  whieh  case  the  indioCroent  in  the  teit  was 
need.    The  defendant  met  it  by  a  special  (dea,  which  will  be  fonnd  hereafter  in  Book  VI. 
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and  there  beat,  braised  and  evil-treated,  and  with  force  and  a  strong 
hand  deprived  the  said  T.  of  the  care,  custody  and  possession  of  the 
goods  and  chattels  aforesaid,  and  other  wrongs  and  injuries  to  said 
T.  then  and  there  with  like  force  did,  against,  &c.  {Conclude  tu  in 
book  1,  chap,  3). 

Rescuing  goods  distrained  for  rent  (f  a  Aoi»&(a) 

That  on,  &c.,  one  M.  D.,  in  due  form  of  law  did  take  and  distrain 
one  oak  table  of  the  value  of  ten  shillings,  and  one  feather  bed  of  the  ' 

value  of  thirty  shillings,  and  one  clock  of  the  value  of  two  pounds,  of 
the  goods  and  chattels  of  one  W.  H.,  labourer,  then  being  in  a  certain 
dwelling  house  of  the  said  M.  D.  situate  in,  &c.,  aforesaid,  which 
same  distress  was  taken  by  him  the  said  M.  D.  for  the  sum  of  five 
pounds,  being  then  due  for  rent,  for  one  whole  year,  in  arrear  from 
the  said  W.  H.,  to  him  the  said  M.  D.  for  the  house  aforesaid;  and  | 

that  the  said  M.  D.,  the  said  goods  and  chattels  then  and  there  had 
and  lawfully  detained  in  his  custody  for  the  cause  aforesaid.  And 
the  jurors,  &c.,  do  further  present,  that  N.  W.,  late  of,  &c.,  afterwards, 
to  wit,  on,  &c,  with  force  and  arms  at,  &c.,  aforesaid,  the  said  goods 
and  chattels  so  as  aforesaid  by  the  said  M.  D.  taken  and  distrained, 
and  in  the  custody  of  him  the  said  M.  D.  then  and  there  lawfully 
being,  from  and  out  of  the  custody  and  against  the  will  of  him  the 
said  M.  D.,  then  and  there  unlawfully  and  injuriously  did  rescue, 
take  and  carry  away  (the  said  sum  of  five  pounds  for  the  rent  ia 
arrear  as  aforesaid  being  due,  nor  any  part  thereof  being  then  paid), 
against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Riot  and  rescue  of  fugUioe  slaves  from  their  ma$ters.{b) 

That  on,  &c.,  at,  &c.,  two  persons  named  H.  N.  and  A.  B.,  held  to 
service  or  labour  in  the  State  of  Maryland,  under  the  laws  thereof, 
the  said  H.  and  A.  being  the  property  of  one  J.  H.  K.  of  the  said 
State  of  Maryland,  and  the  said  H.  and  A.  having  escaped  into  the 
said  State  of  Pennsylvania,  were  then  and  there,  to  wit,  on,  &c.,  at, 
&c.,  arrested  by  the  said  J.  H.  K.,  the  owner  of  the  said  H.  and  A., 
{or  if  the  case  be  sOy  by  one  G.,  the  authorized  agent  of  the  said  H. 
the  owner)^  as  fugitives  from  service  or  labour  from  the  said  State 
of  Maryland.  And  the  said  H.  and  A.  were  then  and  there,  to  wit, 
on,  &c.,  aforesaid,  at,  &c.,  lawfully  in  the  custody  and  under  the  con* 
trol  of  the  said  J.  H.  E.,  to  whom  their  service  or  labour  was  due. 
And  the  jurors  aforesaid  do  further  present,  that  J.  C,  i&c.,  et  ah, 

(a)  Dickinton*8  Q.  S.  6th  ed.  370. 

The  civil  remedy  bj  3  Wm.  &  Mary,  eeBs.  I,  o.  5,  s.  4,  whereby  treble  damagee  and 
ootti  are  recoverable  for  pound  breach  or  reicoe  of  goods  distrained,  ia  the  uaaal  re- 
medy  reaorted  to,  but  nevertheleaa,  an  indictment  will  lie  at  all  eventa,  if  breach  of  the  peaoa 
occora. 

(6)  Thia  eoont  waa  aostained  in  Com.  •.  Clellana,  tried  belbre  Jadge  Hepboni  in  Gar. 
liale,  1848,  and  under  which  the  defendants  were  aentenced,  after  the  indictment  having 
been  doaely  canvaaaed  by  eminent  coanaeL  Subaequently  the  aentance  waa  reveraed  by 
the  Sapreme  Court  on  the  ground  that  the  poniahment  was  not  regular,  no  exception 
being  taken  to  the  oorreetaeas  of  the  indictment 
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(here  insert  the  names  and  additions  of  all  persons  known  to  be 
guilty  of  the  offence)j  together  with  divers,  to  wit,  thirty  other  per- 
sons to  the  jurors  aforesaid  as  yet  unlcnown,  being  rioters,  routers 
and  disturbers  of  the  peace,  on,  &c.,  at,  &c.,  with  force  and  arms,  to 
wit,  with  clubs,  staves  and  other  hurtful  weapons,  did  unlawfully, 
riotously,  routously  and  tumultuously  assemble  and  meet  together,  to 
disturb  the  peace  of  the  said  commonwealth,  and  then  and  there  un- 
lawfully, riotously,  routously  and  tumultuously  to  seize,  carry  away 
and  rescue  the  said  H.  and  A.,  fugitives  from  service  or  labour  as 
aforesaid,  from  and  out  of  the  custody  and  from  under  the  control  of 
the  said  J.  H.  E.;  and  then  and  there  also  unlawfully,  riotously, 
routously  and  tumultuously  to  aid  the  said  H,  and  A.,  fugitives  from 
service  or  labour  as  aforesaid,  to  escape  from  the  said  J.  H.  E.  And 
the  said  J.  C,  &c.,  together  with  the  said  other  persons  to  the  jurors 
aforesaid  as  yet  unknown,  on,  &c.,  at,  &c.,  being  so  then  and  there 
assembled  and  met  together  as  aforesaid,  with  force  and  arms  as 
aforesaid,  unlawfully,  riotously,  routously  and  tumultuously  did  seize, 
carry  away  and  rescue  the  said  fugitives  from  service  or  labour,  to 
wit,  the  said  H.  and  A.,  from  and  out  of  the  custody  and  from  under 
the  control  of  the  said  J.  H.  E.,  and  did  thereby  then  and  there  un- 
lawfully, riotously,  routously  and  tumultuously  cause  and  procure  the 
said  H.  and  A.  to  escape  from  and  out  of  the  custody  and  from  under 
the  control  of  the  said  J.  H.  E.,to  the  great  damage  of  the  said  J.  H. 
E.,  in  contempt,  &c.,  to  the  great  terror  and  disturbance  not  only  of 
the  peaceable  people  and  inhabitants  of  the  said  commonwealth  there 
passing  and  repassing,  residing  and  being,  but  of  all  others,  &c.,  con- 
trary, &c.,  add  against,  (tc.     (Conclude  as  in  book  1,  chap,  3). 

Prison  breach.{c) 

That  on,  &c.,  at  the  district  aforesaid,  R.  P.,  Esq.,  Judge  of  the 
District  Court  of  the  said  United  States  issued  his  warrant  under  his 
hand  and  seal  to  W.  N.,  Esq.,  marshal  of  the  said  district  directed, 
and  the  said  warrant  to  the  said  marshal  then  and  there  delivered, 
wherein  and  whereby  the  said  marshal  was  directed  that  he  take  the 
body  of  J.  E.,  late  of  Northampton  County  in  the  same  district,  yeo- 
man, and  bring  him  before  the  said  R.  P.,  to  find  sufficient  sureties 
for  his  the  said  J.  E.'s  personal  appearance  at  the  Circnit  Court  of  the 
said  United  States  for  the  middle  circuit  and  district  aforesaid,  at  the 
then  next  stated  session  thereof,  to  be  holden  at  Philadelphia,  on,  &c., 
to  answer  a  charge  of  being  concerned  in  an  unlawful  combination 
and  conspiracy  to  impede  the  operation  of  a  law  of  the  said  United 
States,  entitled  an  act  to  lay  and  collect  a  direct  tax  within  the  United 
States,  and  to  such  other  matters  as  should  in  behalf  of  the  said  United 
States  be  then  and  there  objected  against  him,  and  further  to  be  dealt 
with  according  to  law.  Which  said  W.  N.,  the  marshal  aforesaid, 
afterwards,  that  is  to  say,  on  the  seventh  day  of  March,  in  the  year 
aforesaid,  at  the  district  aforesaid,  by  virtue  of  the  said  warrant,  did 

(e)  U.  8. «.  Eyennan ;  U.  S.  Circuit  Conit  for  Pennsylirania,  1799.  The  bill  wa«  drawn 
bj  Mir.  Rawle,  then  dLtUict  attorucy,  and  was  auatained  tftar  a  verdict  of  gailty. 
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arrest  and  take  him  the  said  J.  R,  and  him  the  said  J.  E.  in  his  cu8« 
tody  by  virtue  of  the  said  warrant  then  and  there  had.  And  the 
grand  inquest  aforesaid^  upon  their  respective  oaths  and  affirmations, 
do  further  present,  that  the  said  J.  E.,  on,  &c.,  at  the  district  afore* 
said,  so  being  in  the  lawful  custody  of  him  the  said  W.  N.,  Esq., 
marshal  aforesaid,  with  force  and  arms  and  against  the  will  of  the 
said  W.  N.,  prison  did  break,  and  out  of  the  said  custody  of  the  said 
W.  N.,  the  said  marshal,  did  liberate  himself  and  go  at  large,  in  con* 
tempt  of  the  said  United  States  and  the  laws  thereof  and  the  adminis- 
tration of  justice  therein,  to  the  evil  example,  &c.,  and  against,  &a 
(Con4:lude  as  in  book  1,  chap.  3). 

AssauU  on  a  ccnsiabUy  4^. 

That  A.  B.,  on,  &c,  in  and  upon  one  E.  F.  (then  being  one  of  the 
constables  of  the  said  parish  of  C.,  in  the  said  County  of  D.,((/)  in  the 
peace  of  God  and  the  said,  &c.,  and  in  the  due  execution  of  his  said 
office,  then  and  there  also  being),  did  make  an  assault ;  and  him  the 
said  E«  F.  then  and  there  did  beat,  wound  and  ill-treat,  so  that  his 
life  was  greatly  despaired  of,  and  other  wrongs,  &c. 

(Add  a  count  for  a  common  assaull). 

Another  form  for  8ame.{e) 

That  R.  W.,  late  of,  &c.,  on,  &c.,  with  force  and  arms  at,  &c.,  an 
assault  did  make  upon  J.  K.  of,  &c.,  then  and  ever  since  a  constable 
of  said  town.  Sue.,  legally  authorized  and  duly  qualified  to  discharge 
and  perform  the  duties  of  said  office,  and  being  then  and  there  in  the 
due  and  legal  execution  of  the  same,  and  him  the  said  J.  K.  did  then 
and  there  beat,  abuse  and  ill-treat,  and  in  the  due  and  lawful  execu- 
tion of  said  office  did  then  and  there  unlawfully  and  knowingly 
obstruct,  hinder,  resist  and  abuse,  by  assaulting,  beating,  threatening, 
pushing  and  refusing  to  submit  to  the  lawful  authority  of  him  the 
said  E.,  so  as  aforesaid  then  and  there  in  the  lawful  execution  of  hui 
said  office,  against,  drc,  of  evil  example,  &c.,  and  contrary,  &c.  (Con- 
clude as  in  book  1,  chap.  3). 

Second  count  Averring  arrest  of  defendant  by  said  constable^  4*c., 
and  proceedings  before  a  justice  of  the  peace,  upon  which  defendant  was 
commitled  in  default  of  bail,  charging  resistance  by  defendant  to  the 
cfficer  when  detaining  him  in  custody. 

That  on,  &c.,  the  said  R.  W.,  together  with  J.  B.,  C.  L.  B.  and  H. 
H.,  at,  &c.,  were  by  J.  K.  of  the  said  town  of  New  Haven,  then  and 
ever  since  a  constable  of  said  town  of  New  Haven,  legally  authorized 
and  duly  qualified  to  execute  and  perform  the  duties  of  said  office,  at 
said  town  of  New  Haven  and  within  the  precincts  of  the  said  K., 

(d)  See  SUte  o.  Downer,  8  Verm.  424. 

This  IB  a  sufficient  allegation  that  he  was  a  constable.  Stark.  C.  P.  178, 179, 187,  188; 
and  the  allegation  would  be  aattsfied  by  evidence  that  he  acted  as  such ;  Gordon's  oast. 
Leach  561 ;  4  T.  R.  366;  5  T.  R.  607 ;  3  T.  R.  632. 

(e)  This  indictment  was  prepared  by  Mr.  Kimberlj,  atate's^ttomey  in  New  Haven  in 
J  837,  and  was  sustained  bv  the  court,  on  motion  for  arrest  of  jadf  me&t  See  lor  other 
forms  for  same,  poH^  p.  50o*7«-9. 
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constable  as  aforesaid^  lawfully  arrested  and  brought  before  T.  B.,  Esq., 
then  and  ever  since  a  justice  of  the  peace  for  New  Haven  county, 
duly  qualified  and  sworn,  residing  in  said  town  of  New  Haven,  at 
his  office  in  said  town  of  New  Haven,  by  virtue  of  a  warrant  then 
in  the  hands  of  said  K.,  issued  by  the  said  T.  B.,  Esq.,  as  such  justice, 
on  the  complaint  of  J.  C.  H.,  Esq.,  of  said  town  of  New  Haven,  then 
and  there  a  grand  juror  of  said  town,  charging  them  the  said  R.  W,, 
J.  B.,  C.  L.  B.  and  H.  H.  with  the  crime  of  theft,  to  wit,  at  New 
Haven  aforesaid,  which  warrant  was  directed  to  the  sheriff  of  New 
Haven  county  or  his  deputy  or  either  of  the  constables  of  the  town 
of  New  Haven  in  said  county,  commanding  them  to  arrest  the 
bodies  of  the  said  R.  W.,  J.  B.,  C.  L.  B.  and  H.  H.  and  them  forth- 
with have  before  the  said  T.  B.,  Esq.,  a  justice  of  the  peace  for  said 
county,  or  some  other  justice  of  the  peace  for  said  county  in  said 
town  of  New  Haven,  to  answer  to  the  charges  alleged  against  them 
in  the  complaint  aforesaid  of  the  said  J.  C.  H.,  grand  juror  as  afore- 
said, and  be  dealt  with  therein  as  the  law  directs ;  and  the  said  R.  W., 
J.  B.,  C.  L.  B.  and  H.  H.  were  then  and  there  by  the  said  J.  K.  as 
constable  as  aforesaid,  and  in  the  due  execution  of  his  said  office,  by 
virtue  of  said  warrant  detained  and  held  in  custody  before  said  Jus- 
tice B.,  to  wit,  at  New  Haven  aforesaid,  whilst  holding  a  Justice 
Court  for  the  examination  and  trial  upon  the  charge  aforesaid,  and 
the  said  T.  B.,  Esq.,  so  holding  a  Justice  Court  as  aforesaid  for  the 
purposes  aforesaid,  having  inquired  into  the  allegations  contained  in 
said  complaint,  and  finding  it  necessary  to  adjourn  said  trial  to  a 
future  time,  did  thereupon  consider  and  order  that  they  the  said  R. 
W.,  J.  B.,  C.  L.  B.  and  H.  H.  should  become  bound  each  of  them 
with  surety  in  a  recognizance  in  the  sum  of  seventy-five  dollars  each 
to  the  treasurer  of  the  County  of  New  Haven,  that  they  should 
respectively  appear  before  him  the  said  Justice  B.  on  the,  &c.,  to 
which  time  said  trial  was  by  said  justice  adjourned,  then  and  there  \o 
answer  to  said  complaint,  and  in  default  thereof  to  be  committed  to 
the  New  Haven  county  gaol ;  and  the  said  W.,  B.,  B.  and  H.  having 
neglected  and  refused  to  become  bound  and  while  so  in  the  custody 
of  the  said  E.  as  constable  as  aforesaid,  and  while  the  said  E.  was  so 
in  the  execution  of  his  said  office  as  constable  as  aforesaid,  endeavour- 
ing to  hold  and  detain  them  and  preparing  to  commit  them  to  the 
keeper  of  the  gaol  in  said  county  in  compliance  with  the  order  of 
said  court,  so  as  aforesaid  holden  by  the  said  T.  B.,  Esq.,  justice  of  the 
peace  for  New  Haven  county  as  aforesaid,  the  said  R.  W.  did  then 
and  there  with  force  and  arms  at  the  town  of  New  Haven  aforesaid, 
well  knowing  all  the  facts  aforesaid,  wilfully  and  knowingly  resist, 
hinder,  obstruct  and  abuse  the  said  E.,  so  a  constable  of  the  town  of 
New  Haven  as  aforesaid,  and  so  in  the  execution  of  his  said  office  as 
aforesaid,  by  threatening,  assaulting,  striking  and  pushing  him  the 
said  E.,  and  refusing  to  submit  to  his  lawful  authority,  against,  &c. 
{Conclude  €U  in  book  1,  chap.  3). 
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Resistance  to  a  constable  employed  in  the  arrest  of  a  fugitive  charged 
with  larceny.{f) 

That  H.  G,  T.,  F.  S,,  W.  W.,  H.  H.  S.  and  R.  W.,  &c.,  together 
with  divers  others  to  the  number  of  fifty,  evil  disposed  persons,  whose 
names  are  to  this  inquest  as  yet  unknown,  on,  &c.,  at,  &c.,  with  force 
and  arms,  did  unlawfully,  riotously  and  routously  assemble  together 
to  disturb  the  peace,  and  being  so  assembled,  in  and  upon  one  J.  S., 
then  and  there  being  one  of  the  constables  of  the  City  of  Boston,  in 
the  due  and  lawful  discharge  of  the  duties  of  his  office  as  constable 
of  said  city,  being  in  the  service  of  a  legal  precept  to  him  directed, 
and  having  then  and  there  lawfully  one  G.  L.  otherwise  called  A.  M. 
in  his  custody  as  a  prisoner  to  be  examined  on  a  charge  of  larceny 
by  the  Police  Court  of  said  city,  according  to  a  certain  lawful  precept 
to  him  directed  and  issued  by  said  Police  Court  under  its  seal,  upon  a 
complaint  made  and  sworn  to  according  to  law,  said  Police  Court 
then  and  there  having  lawful  jurisdiction  in  the  premises,  and  said 
S.  then  and  there  being  in  the  peaceof  thecommonweahh,an  assault 
did  make  unlawfully,  riotously  and  routously,  and  him  the  said  S.  did 
then  and  there  unlawfully,  riotously  and  violently  beat,  wound  and 
ill-treat,  and  resist,  hinder  and  obstruct  him  in  the  discharge  of  the 
duties  of  his  office  of  constable,  and  then  and  there  unlawfully,  riot- 
ously and  routously  did  attempt  to  rescue  said  L.  from  the  custody  of 
said  S.,  and  did  then  and  there  unlawfully,  riotously  and  routously 
throw  a  dangerous  missile  called  a  brick-bat  at  and  towards  said 
S.,  which  missile  hit  and  dangerously  wounded  one  A.  G.  then  and 
there  being  one  of  the  watchmen  of  said  City  of  Boston,  who  then 
and  there  was  acting  as  an  assistant  of  said  S.,  constable  as  aforesaid ; 
and  other  wrongs  and  injuries  unlawfully,  riotously  and  routously 
did  and  committed,  &c. 

Resistance  to  a  peace  officer  in  the  performance  of  his  duties;  form  used 
in  Boston, 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arms,  in  and  upon 
one  then  and  there  in  the  peace  of  said  commonwealth  being, 

an  assault  did  make,  he  the  said  also  then  and  there  being  a 

peace  officer,  called  and  then  and  there  also  being  in  the  due 

and  lawful  discharge  of  his  duties  as  such  officer.    And  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  say  and  present,  that  the  said 
at  Boston  aforesaid,  on  the  said  day  of  said  with 

force  and  arms  assaulted  the  said  as  such  officer,  and  hindered, 

resisted  and  obstructed  him  in  the  discharge  of  his  lawful  duties,  in 
manner  and  form  aforesaid,  against,  Svd.  {Conclude  as  in  book  1, 
€hap.  3). 

(/)  For  what  purpoie  the  ipecial  matter  in  this  case  ia  ao  elaboratelj  let  out,  doaa  not 
'appear,  though  it  was  coooeded  by  the  attorney-general  that  it  need  not  have  contained 
more  than  uie  mere  allegation  of  a  riotous  assault  on  an  officer  while  in  execution  of  a 
legal  warrant;  Com.  e.  Tracy,  5  Mete.  536.  It  was  held  by  the  court  that  the  avermeDt 
as  to  the  warrant,  &C.,  was  supported  by  evidence  that  the  officer  was  in  the  service  of  a 
legal  precept,  and  had  the  defendant  in  his  custody  as  a  prisoner,  to  be  examined  on  a 
■charge  of  larceny  in  another  stale,  and  of  being  a  fugitive  from  justice. 
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liesisUince  (o  the  marshal  of  the  United  Slates  in  t/ie  service  of  a 
writ  of  arresL{g) 

That  heretofore,  to  wit,  on,  &c.,  a  certain  judicial  writ  of  arrest^ 
directed  to  the  marshal  of  the  said  District  of  Pennsylvania,  was  duly 
awarded  and  issued  by  and  out  of  the  District  Court  of  the  United 
States  in  and  for  the  said  District  of  Pennsylvania,  in  a  certain  cause, 
civil  and  maritime,  between  G.  O.,  A.  W.,  A.  R.  and  D.  C,  libellants, 
and  E.  S.  and  E.  W.,  surviving  executrives  of  D.  R.,  Esq.,  deceased, 
respondents,  which  said  judicial  writ  of  arrest  was  duly  delivered  to 
J.  S.,  Esq.,  an  officer  of  the  said  United  States,  to  wit,  marshal  of  the 
said  District  of  Pennsylvania,  at  Philadelphia  in  the  district  aforesaid, 
on  the  said  in  the  year  aforesaid,  and  was  of  the  purport  and 

effect  following,  that  is  to  say : 

"  United  States,  >      -  . 

District  of  Pennsylvania,  >        * 
P         ,       "  Richard  Peters,  Judge  of  the  District  Court  of  the 
I-         J  United  States  in  and  for  the  District  of  Penn- 

sylvania, to  the  Marshal  of  the  same  district, 
Greeting : 
"  Whereas  heretofore,  to  wit,  on,  &c.,  it  was  adjudged,  ordered 
and  decreed  in  a  certain  cause,  civil  and  maritime,  then  depending  in 
this  court  between  G.  0.,  A.  W.,  A.  R.  and  D.  C,  libellants,  and  E.  S. 
and  E.  W.,  surviving  executrives  of  D.  R.,  Esq.,  deceased,  respond- 
ents, that  the  certificates  in  the  libel  in  the  said  court  filed,  mentioned, 
should  be  transferred  and  delivered,  and  the  interest  moneys  paid  over 
by  the  said  respondents  to  the  said  libellants,  in  execution  of  the 
judgment  and  decree  of  the  Court  of  Appeals,  as  stated  in  the  pro- 
ceedings in  the  said  cause,  with  costs ;  provided  however,  that  the 
bond  of  indemnity  should  be  cancelled  or  delivered  to  the  said 
respondents  on  their  compliance  with  the  said  decree : 

«  Therefore,  you  are  hereby  commanded,  in  the  name  and  by  the 
authority  of  the  United  States,  that  you  forthwith  attach  and  arrest 
the  bodies  of  the  said  respondents,  E.  S.  and  E.  W.,  and  them  so 
attached  and  arrested,  to  keep  and  detain  under  safe  and  secure 
arrest  until  they  shall  in  all  things  comply  with  and  perform  the  final 
sentence  or  decree  pronounced  in  this  cause  on  the  said 

<<  Given  under  my  hand  and  the  seal  of  the  District  Court,  at 
Philadelphia,  this  and  in  the  year  of  the  inde- 

pendence of  the  said  United  States. 

"  R.  P." 
«  S.  D.  C,  Clerk  Dist.  Court,'* 

And  the  grand  inquest  aforesaid  do  further  present,  that  the  said 
judicial  writ  of  arrest  being  duly  awarded,  issued  and  delivered  as 
aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  the  said  district,  the  said 
J.  S.  then  and  there  being  an  officer  of  the  said  United  States,  to  wit, 

(/r)  This  indictment,  which  was  incident  to  a  serious  collision  between  the  aathorities  of 
the  United  States  and  of  the  State  of  Pennsylvania,  wss  niet  by  a  plea  which  will  be  exam- 
ined under  tlie  chapter  Plea9^  to  which  the  attention  of  the  reader  is  directed.  The  indict- 
ment was  sustained  by  tiie  court    The  bill  bears  the  name  of  Mr.  A.  J.  Dallas. 
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marshal  of  the  district  aforesaid,  attempted  to  serve  and  execate  the 
said  writ  of  arrest  in  manner  and  form  as  he  was  therein  commanded; 
and  that  M.  B.,  late  of  the  said  district,  esquire,  J.  A.,  late  of  the  said 
district,  yeoman,  W.  C,  late  of  the  said  district,  yeoman,  C.  W.,  late 
of  the  said  district,  yeoman,  S.  W.,  late  of  the  said  district,  yeoman, 
A.  0.,  late  of  the  said  district,  yeoman,  D.  P.,  late  of  the  said  district, 
yeoman,  G.  H.,  late  of  the  said  district,  yeoman,  and  J.  E.,  late  of  the 
said  district,  yeoman,  with  divers  other  persons  to  the  said  grand 
inquest  unknown,  being  then  and  there  well  and  truly  informed  of 
the  premises,  then  and  there  with  force  and  arms  did  knowingly, 
wilfully  and  unlawfully  obstruct,  resist  and  oppose  the  said  J.  S.,  then 
and  there  being  an  officer  of  the  said  United  States  as  aforesaid,  to 
wit,  marshal  of  the  said  district,  in  attempting  as  aforesaid  then  and 
there  to  ^rve  and  execute  the  said  judicial  writ  of  arrest  in  manner 
and  form  as  he  was  therein  commanded,  to  the  great  damage  of  the 
said  J.  S.,  to  the  great  hinderance  and  obstruction  of  justice,  to  the 
evil  example,  &c.,  against,  &c.,  and  against,  &c.  {Concltuie  as  in 
book  1,  cAap.  3). 

{Add  second  count  for  assault  on  same). 

Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad  respondendum 
issued  by  a  justice  of  the  peace.{h) 

That  D.  P.,  then  and  there  being  one  of  the  justices  of  the  peace 
in  and  for  the  County  of  Bucks,  duly  commissioned,  qualified  and 
empowered  to  perform  the  duties  of  that  office,  and  being  so  commis- 
sioned, qualified  and  empowered,  did,  on,  &c.,  at,  &c.,  then  and  there 
make  his  certain  writ  in  writing  under  his  hand  and  seal,  directed  to 
the  constable  of  the  borough  of  Newhope,  or  to  the  next  constable  of 
the  said  county  most  convenient  to  the  defendant,  in  the  county  afore- 
said ;  by  which  said  writ  the  constable  aforesaid  was  commanded  to 
take  J.  H.,  of  Solesbury  township  in  the  said  county,  and  bring  him 
before  the  subscriber,  a  justice  of  the  peace  of  said  county,  forthwith 
on  the  service  thereof,  to  answer  L.  S.  in  a  plea  of  debt  not  exceeding 
one  hundred  dollars,  and  that  should  be  his  warrant ;  which  said  writ 
was  afterwards,  to  wit,  on,  &c.,  delivered  to  one  S.  H.  P.,  town  con- 
stable of  the  borough  of  Newhope  in  the  said  county,  duly  elected, 
appointed  and  qualified  to  perform  the  duties  of  that  office,  to  be  by 
him  executed  in  due  form  of  law,  and  that  the  said  S.  H.  P.  so  being 
town  constable  as  aforesaid,  afterwards,  to  wit,  on,  &jc.j  by  virtue  of 
the  said  writ,  did  then  and  there,  at  the  county  aforesaid  and  within 
the  jurisdiction  of  this  court,  take  and  arrest  the  said  J.  H.,  and  him 
the  said  J.  H.  the  said  S.  H.  P.  in  his  custody,  by  virtue  of  the  said 
writ  then  and  there  had,  and  that  the  said  J.  H.  did  then  and  there,  at 
the  county  aforesaid,  on  the  day  and  year  last  aforesaid,  with  force  and 
arms,  violently,  forcibly  and  unlawfully  resist  and  obstruct  the  said 
S.  H.  P.  in  the  due  execution  of  his  said  office,  and  attempt  to  escape 


(A)  Comfort  V.  Com.,  5  Wh.  437.  There  was  a  refbsal  to  arreat  judement  on  this  in- 
dictment in  tlie  Quarter  Sesaiona  of  Bucks  countj,  and  an  affirmance  of  the  jud|^ent  in 
the  Supreme  Court 
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from  his  lawful  custody  and  go  at  large,  contrary  to  the  will  of  the 
said  S.  H.  P.,  and  that  he,  the  said  S.  H.  P.,  being  such  towti  constable 
as  aforesaid,  thereupon  did  then  and  there,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  in  his  proper  person  apply  to  J.  C,  E.  C,  J.  K.,  T.  K.  and  W. 
K  Jr.,  all  late  of  the  township  of  Solesbury,  in  the  said  county,  yeo- 
men, and  they  the  said  J.  0.,  E.  C,  J.  K.,  T.  K.  and  W.  K.  Jr.,  all 
being  then  and  there  present,  and  in  the  name  of  the  Commonwealth 
of  Pennsylvania  did  then  and  there,  on  the  day  and  year  last  afore- 
said, at  the  county  aforesaid,  charge  and  require  them,  the  said  J.  C, 
E.  C,  J.  K.,  T.  K,  and  W.  K.  Jr.,  to  aid  and  assist  him  in  the  preser- 
vation of  the  peace  of  the  said  commonwealth,  and  for  the  securing 
the  said  J.  H.,  and  for  preventing  the  said  J.  H.  from  effecting  his 
escape  from  and  out  of  the  lawful  custody  of  him  the  said  S.  H.  P. ; 
he  the  said  S.  H.  P.  being  then  and  there  such  town  constable  as 
aforesaid,  in  the  due  execution  of  his  said  office,  in  conveying  the 
said  J.  H.  before  the  said  justice  of  the  peace,  to  be  dealt  with  accord- 
ing to  law.  Yet  the  said  J.  C,  E.  C,  J.  K.,  T.  K.  and  W.  K.  Jr.,  all 
being  then  and  there  duly  informed  that  the  said  S.  H.  P.  was  such 
town  constable  as  aforesaid,  and  well  knowing  the  same,  and  that  he 
the  said  S.  H.  P.  was  in  the  due  execution  of  his  said  office,  and  not 
regarding  their  duty  in  that  respect,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  at  the  county  ^foresaid,  and  within  the  jurisdiction 
of  the  court,  with  force  and  arms,  unlawfully,  obstinately  and  con- 
temptuously did  neglect  and  refuse  to  aid  and  as$ist  him,  th^  said  S. 
H.  P.,  for  the  purpose  and  on  the  occasion  aforesaid,  hi  the  manner 
they,  the  said  J.  C,  E.  C,  J.  K.,  T.  K.  and  W.  K.  Jr.,  were  charged 
and  required  to  do  as  aforesaid,  or  in  any  othier  manner  whatever, 
contrary  to  their  duty  in  that  behalf;  whereby  the  said  J.  H.  did  then 
and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  effect  his  escape 
from  and  out  of  the  lawful  custody  of  him  the  said  S.  H.  P.,  and 
against  the  will  of  the  said  S.  H>  P-»  he  the  said  S.  H.  P.  being  then 
and  there  such  town  constable  as  aforesaid^  and  in  the  dk\e  execution 
of  his  said  office,  and  did  go  at  large  in  manifest  contempt  of  our  said 
commonwealth  and  her  laws;  to  the  great  hinderance  of  justice,  to  the 
evil  example,  &c.,  contrary,  &c.,  and  against,  Slc.  (Canciudfi  €u  in 
book  1,  chap.  3). 

Assault  wUh  intention  to  obstruct  the  apprehension  cf  a  party  charged 
With  an  offence.{i) 

That  A.  B.,  late  of,  &c.,  on,  jic,  with  force  atMJl  arms  at,  &jc.,  in  and 
upon  one  C.  D.,  a  subject  of  our  said  lady  the  queen  then  and  there 
being,  wilfully  and  unlawfully  did  make  an  assauU^  and  him  the  said 

(t)  Dickinson's  Q.  S.  6th  ed.  323.  The  following  count,  which  fiirmed  the  foarth  in 
R.  o.  Fraser,  1  Mood.  C.  C.  419,  will  (though  for  cutting  and  wounding),  be  oseful  for 
framing  indictments  for  common  aasaalts,  with  intent  to  obstruct  arrest : 

**  In  and  upon  said  J.  C^  in  the  peace  of  God  and  our  said  lady  the  queen  then  and  there 
being,  unlawfully,  &c.,  did  make  an  assault,  and  then  and  there  unlawfully,  &&,  did  cut 
and  wound  said  J.  C.  in  and  upon  the  head  and  face  of  said  J.  C,  with  intent  to  resist  and 

43* 
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C.  D.  did  then  and  there  beat,  wound  and  ill-treat,  with  intent  in  so 
doing  wilfully  and  unlawfully  to  obstruct,  resist  and  prevent  the  law- 
ful apprehension  and  detention  of  him  the  said  A.  B.  for  a  certain 
offence,  to  wit,  for,  &c.,  {here  state  the  offence  with  which  the  defend-^ 
ant  was  charged),  for  which  said  offence  he  the  said  A.  B.  was  then 
and  there  liable  by  law  to  be  apprehended,  imprisoned  and  detained, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

And  the  jurors,  &c.,  that  the  said  A.  B.  heretofore,  to  wit,  on,  &c., 
aforesaid,  with  force  and  arms  at,  &c.,  aforesaid,  in  and  upon  the 
said  C.  D.  wilfully  and  unlawfully  did  make  an  assault,  and  him  the 
said  C.  D.  did  then  and  there  beat,  wound  and  ill-treat,  with  intent  in 
so  doing  wilfully  aud  unlawfully  to  obstruct,  resist  and  prevent  the 
lawful  apprehension  and  detention  of  him  the  said  A.  B.  for  a  certain 
offence,  before  then  committed,  to  wit,  at,  &c.,  aforesaid,  for  the  com-' 
niittliig  of  which  said  last  mentioned  offence  he  the  said  A.  B.  was 
then  and  there  liable  by  law  to  be  apprehended,  imprisoned  and  de- 
tained, against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap. 
3). 

{Add  a  count  for  a  common  assault). 

Assatdi  on  a  depviy-gader  in  the  execution  of  his  cffice.{j) 

That  A.  B.,  late  of  the  castle  of  Lancaster,  in  the  County  of  Lan- 
caster, labourer,  on  with  force  and  arms,  at  the  castle  of  Lan- 
caster, at  Lancaster  aforesaid  in  the  said  comity,  in  and  upon  one  J. 
C,  then  and  there  being  deputy-keeper  of  his  majesty's  gaol  of  the 
castle  of  Lancaster,  and  having  the  custody  of  divers  persons  confined 
in  the  said  gaol,  and  then  and  there  being  in  the  due  execution  of  his 
said  duty  and  office  of  deputy-keeper  as  aforesaid,  did  make  an  as- 
sault, and  him  the  said  J.  C.  did  beat,  bf  uise,  wound  and  ill-treat,  so 
that  bis  life  then  and  there  was  greatly  despaired  of,  and  other  wrongs 
to  the  said  J.  C.  then  and  there  did,  to  the  great  damage  of  the  said 
J.  C,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

{Add  a  count  for  a  common  assault). 

Resisting  a  sheriff  in  exectdion  of  his  cffice.     F^st  count,  assauU  on 
sheriff  at  common  law.{k) 

That  W.  P.  H.,  on,  &c.,  at,  &c.,  with  force  and  arms,  in  and  upon  one 
A.  S.,  in  the  peace  of  God  and  of  this  state  then  and  there  being,  and 
then  being  sheriff  of  said  County  of  Addison  and  in  the  due  execution 
of  his  said  office,  then'  and  there  did  make  an  assault,  and  him  the 
said  A.  S.,  so  being  in  the  due  execution  of  his  said  office  aforesaid, 

prevent  the  lawful  apprehension  and  detainer  of  him  the  said  M.  F^  for  a  certain  offence 
by  him  committed,  for  which  he  the  said  M.  F.  was  then  and  there  liable  by  law  to  be  ap- 
prehended and  detained,  that  is  to  say,  for  then  and  there  wilfolly  and  maliciously  com* 
mitting  damages  and  injury  upon  certain  plants  and  roots  then  and  tliere  growing  in  a 
certain  garden  of  and  belonging  to  H.  I^  there  situate,  against  the  statute,  &.&,  and  against 
the  peace,  Ac." 

(j)  Stark.  C.  P.  430. 

(k)  State  o.  Hooker,  17  Verm.  231.  This,  with  a  count  for  t  common  assault  and  bat- 
tery,  was  considered  by  the  Supreme  Court  as  well  pleaded. 
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then  and  there  did  hinder  and  impede,  and  then  and  there  did  beat, 
wound  and  ill-treat,  and  other  wrongs  to  the  said  A.  S.  then  and  there 
did,  to  the  great  damage  of  the  said  A.  S.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  chap.  3). 

Second  count  The  same  under  statute^  specially  setting  out  the  exe* 
cution  which  the  sheriff  ivas  serving,  /^c. 

That  the  said  W.  P.  H.,  at,  &c,  aforesaid,  on,  &c.,  with  force  and 
arms,  wlifuliy  and  knowingly  did  impede  and  hinder  a  civil  officer, 
under  the  authority  of  this  state  in  the  execution  of  his  office,  to  wit, 
A.  S.,  sheriff  of  the  County  of  Addison  aforesaid,  in  the  peace  of  God 
and  this  state  then  and  there  being,  in  then  and  there  serving  and  at- 
tempting to  serve  and  execute  a  legal  writ  of  execution,  to  wit,  a 
pluries  writ  of  execution,  regularly  issued  on  a  judgment  rendered 
by  the  Honourable  County  Court  in  and  for  said  County  of  Addison, 
at  a  term  of  said  court  begun  and  holden  at  Middlebury,  in  and  for 
said  County  of  Addison,  on,  &c..,  said  execution  dated,  &c.,  and 
signed  by  S.  S.,  clerk  of  said  court,  and  directed  to  any  sheriff  or  con- 
stable in  the  state,  and  made  returnable  in  sixty  days  from  the  date 
thereof,  whereby,  after  reciting  that  H.  G.  of  said  Middlebury,  Ay  the 
consideration  of  the  County  Court  begun  and  holden  at  Middlebury, 
in  and  for  said  County  of  Addison,  on,  &c.,  recovered  judgment 
against  the  said  W.  P.  H.  and  one  C.  H.  in  an  action  of  trespass  (the 
cause  of  which  action  it  was  adjudged  by  said  court  arose  from  the 
wilful  and  malicious  act  of  the  defendants),  in  the  sum  of  three  hun- 
dred and  forty-one  dollars  and  firty-six  cents  damages,  and  for  the 
sum  of  thirty-two  dollars  and  seventy  cents  costs  of  suit,  whereof 
execution  remains  to  be  done  for  the  sum  of  three  hundred  and  seven 
dollars  and  seventy  cents,  said  officer  as  often  before  commanded,  is 
therefore  by  virtue  of  said  writ  of  execution,  by  the  authority  of  the 
State  of  Vermont,  commanded  to  cause  to  be  levied  of  the  goods, 
chattels  or  estate  of  the  said  W.  P.  H.  and  C.  H.,  said  sum  of  three 
hundred  and  seven  dollars  and  seventy  cents,  with  twenty-five  cents 
more  for  said  writ  of  execution  and  fifty  cents  for  two  others,  and  for 
want  of  the  goods  and  chattels  of  said  W.  P.  and  C,  shown  or  to  be 
found  by  said  officer  within  his  precinct,  commanding  him  to  take 
the  bodies  of  said  W.  P.  H.  and  C.  H.,  and  them  commit  to  the 
keeper  of  the  common  gaol  of  Middlebury,  in  said  county,  within  said 
prison,  which  said  writ  of  execution  so  duly  issued  as  aforesaid,  in 
full  life,  and  in  no  way  satisfied,  paid  or  discharged,  was  on,  &c., 
delivered  to  said  A.  S.,  sheriff  as  aforesaid,  to  serve  and  return,  and 
afterwards,  to  wit,  on,  &c.,  at  Middlebury  aforesaid,  the  said  A.  S., 
then  being  sheriff  as  aforesaid,  for  want  of  the  goods,  chattels  or  lands 
of  the  said  W.  P.  and  C,  shown  him  or  to  be  found  within  his  pre- 
cinct whereon  to  levy  said  writ  of  execution,  attempted  to  serve  and 
execute  said  writ  of  execution  as  he  was  therein  commanded,  by 
arresting  the  body  of  said  W.  P.  H.;  and  the  said  W.  P.  H.  then 
and  there  unlawfully  and  wickedly  intending  to  impede  and  hin- 
der the  said  A.  S.  in  the  execution  of  Ins  said  office,  and  well 
knowing  that  said  A.  S.  was  sheriff  of  the  County  of  Addison  as 
aforesaid,  and  that  said  A.  S.  then  and  there  had  said  writ  of  execu- 
tion so  duly  issued  and  in  full  force  as  aforesaid  to  serve  and  execute^ 
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aiid  was  thaa  and  there  attempting  to  serve  and  execute  said  writ  of 
execulion,  did  with  force  and  arms  then  and  there  impede  and  hinder 
the  said  A.  S.,  sheriff  as  aforesaid^  in  attempting  to  serve  and  execute 
said  writ  of  execution,  in  the  execution  of  his  said  office,  by  beating 
and  bruising  the  said  A.  S*  with  a  large  and  heavy  bludgeon  on  his 
head,  shoulders  and  arms,  to  the  great  damage  of  the  said  A.  S.,  to 
the  great  hinderance*and  obstruction  of  justice,  and  contrary,  &c,  and 
against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

JssauU  on  police  cfficer  of  the  City  of  Boslan.{l) 

That,  &c.,  on,  &c.,  at,  etc.,  with  force  and  arms,  in  and  npon  one 
G.  L.  an  assault  did  make,  said  L.  then  and  there  being  a  police 
officer  of  the  City  of  Boston,  and  then  and  there  being  in  the  lawful 
discharge  of  his  duty  as  such  police  officer,  and  him  then  and  there 
did  beat,  wound,  bruise  and  evil  treat,  and  did  then  and  there  ob- 
struct, hinder  and  oppose  said  G.  L.  in  discharge  of  his  duty  as  said 
police  officer,  and  which  he  the  said  G.  L.  was  then  and  there  at- 
tempting lawfully  to  perform,  against,  &c.  {Conclude  as  in  book 
I,  cAajB.  3). 

Assaulting  a  person  specially  deputized  by  a  justice  of  the  peace  to  serve 
a  warranU{m) 

That  S.  F.,  of  in  the  county  of  yeoman,  on,  &c.,  with 

force  and  arms  at,  &c.,  in  and  upon  the  body  of  one  P.  W.  did  make 
an  assault,  he  the  said  P.  W.  being  then  and  there  duly  and  lawfully 
appointed  to  serve  and  execute  a  certain  warrant,  legally  issued 
against  the  said  S.  F.,  and  the  said  P.  W.  being  then  and  there  in  the 
due  and  lawful  execution  of  the  said  warrant,  and  that  he  the  said  S. 
F.,  him  the  said  P.  W.  did  then  and  there  beat,  abuse  and  ill-treat ; 
and  in  the  due  and  lawful  exercise  of  his  said  office,  did  then  and 
there  unlawfully  and  knowingly  obstruct,  hinder  and  oppose,  and 
other  wrongs  then  and  there  did  and  committed;  to  the  great 
damage  of  the  said  P.  W.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3), 


{I)  Com.  V,  Hasting  9  Mete.  359. 

(m)  In  this  form  there  is  no  BTerment  that  the  prosecutor  was  an  officer,  and  in  the  ease 
for  which  it  was  drawn,  the  &ct  was  that  he  was  not  It  appeared  that  he  was  speciallj 
deputized  by  a  justice  to  arrest  the  defendant  for  breach  of  the  peace.  There  was  nothing 
introduced  in  the  evidence  to  show  that  the  deputation  was  made  through  neoessitj, 
or  that  no  rep^ularly  constituted  officer  was  at  the  time  accessible;  and  the  court  held  that 
under  such  circumstances  there  l^eing  no  valid  appointment,  the  warrant  was  no  protection 
to  the  prosecutor.  Whether  or  not  such  deputation  would  have  been  good  if  it  had  ap- 
peared that  there  was  no  officer  at  hand  to  have  served  the  warrant,  was  doubted  ;  Com.  o. 
roster,  I  Mass.  489.  Wherever  the  prosecutor  is  a  regular  constable,  it  is  better  special!/ 
to  aver  the  fact;  though  if  the  official  aggravation  be  badly  pleaded,  the  whole  of  it  omj 
be  rejected  as  surplusage,  and  a  verdict  sustained  on  the  mere  assault.  A  sheriff's  deputy, 
however,  will  be  protected  in  the  execution  of  his  office,  whether  he  be  formally  appointed 
by  writing  or  not;  Com.  o.  Field,  13  Mass.  921. 
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Assatdting  peace  or  revenue  cfficers  in  the  execniian  of  their  duHes,{n) 

That  A.  B*,  &c.,  on,  &c.,  at,  &c.;  in  and  upon  one  J.  N.,  then  and 
there  being  a  peace  officer,  to  wit,  a  constable,  {any  peace  officer  or 
revenue  officer,  or  any  person  acting  in  aid  of  such  officer)^  and 
then  and  there  being  in  the  due  execution  of  his  duty  as  such  consta- 
ble, did  make  an  assault,  and  him  the  said  J.  N.  so  being  in  the  exe* 
cution  of  his  duty  as  aforesaid,  then  and  there  did  beat,  wound  and 
ill-treat,  and  other  wrongs  to  the  said  J.  N.  then  and  there  did ;  to 
the  great  damage  of  the  said  J.  N.,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap,  3). 

{Md  a  count  for  a  common  assauK). 

Resisting  an  cfficer  of  the  customs  in  the  discharge  of  his  duty.{o) 

That  S.  L.,  &c.,  on,  &c.,  at,  &c.,  did  forcibly  resist,  prevent  and  im- 
pede a  certain  J.  J.  R.  in  the  execution  of  his  duty  as  an  officer  of  the 
customs  for  the  district  aforesaid ;  he  the  said  J.  J.  R.  being  then  and 
there  an  inspector  of  said  district,  and  as  such  duly  appointed  and 
authorized  to  seize  all  goods,  wares  and  merchandise  imported  into 
said  district  contrary  to  law.  And  the  said  J.  J.  R.  being  then  and 
there  in  the  peace  of  the  United  States,  and  having  then  and  there  iri 
the  due  execution  of  his  office  as  aforesaid  the  charge  and  possession 
of  certain  goods,  wares  and  merchandise  on  board  of  a  certain  vessel, 
to  wit,  the  brig  Star,  as  having  been  imported  into  the  United  States 
and  into  the  district  aforesaid  contrary  to  law ;  he  the  said  S.  L.  did 
then  and  there  forcibly  take  and  carry  away  from  said  vessel  and 
from  the  possession  and  custody  of  the  said  J.  J.  R.,  the  said  goods, 
wares  and  merchandise,  contrary,  &c.,  and  against,  &c.  [Conclude 
as  in  book  1,  chap,  3). 

That  the  said  S.  L.,  afterwards,  to  wit,  on,  &c.,  did  forcibly  resist, 
prevent  and  impede  a  certain  J.  J.  R.,  an  officer  of  the  customs  for 
the  District  of  Philadelphia,  in  the  United  States  of  America,  he  the 
said  J.  J.  R.  being  then  and  there  an  inspector  of  said  district,  and  as 
such  duly  appointed  and  authorized  to  take  charge  and  possession  of 
all  goods,  wares  and  merchandise  imported  into  said  district,  in  the 
execution  of  his  duty  as  an  inspector  as  aforesaid,  contrary  &c.^and 
against,  &c     {Conclude  as  in  book  1,  chap.  3). 

Masquerade  under  the  Pennsylvania  act  of  February  18,  1805.(p) 

That  A.  B.,  &c.,  <<  late  of  the  said  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  at  the 

aforesaid,  and  within  the  jurisdiction  of  this  court,  did  set  on 


(A)  Archbold*!  C.  P.  5th  Am.  ed.  545. 

TbiB  if  ander  the  En^liflh  statute,  which  affixes  a  apeeifio  penalty  on  *'any  aaaanit  upon 
any  reTenue  or  peace  officer  in  the  due  execution  of  his  duty,  or  upon  any  peraon  acting 
in  aid  of  such  officer.** 

(o)  Under  this  indictment  the  defendant  was  convicted  in  PhiUdelphia,  in  1843. 

{p)  This  is  the  form  prescribed  by  the  act  making  the  ofience,  and  as  the  words  are  im* 
perative,  any  ?ariance  will  be  &taL 
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foot,  promote  and  encourage  a  masquerade  within  the  afore- 

said,  to  the  common  nuisance  of  all  good  citizens  of  this  common* 
wealth/'  contrary,  &c.»  and  against,  <&c.  {Conclude  aa  in  book  1, 
chap.  3). 


CHAPTER  V. 

COMPOUNDING  FSLONT. 

At  common  law  for  compounding  afelony.{a) 

Tqat  one  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms  at,  &c, 
one  silver  spoon  of  the  value  of  five  shillings  of  the  goods  and  chat- 
tels of  one  C.  D.  then  and  there  being  found,  feloniously  did  steal, 
take  and  carry  away,  against,  &c.    (Conclude  as  in  book  1,  chap.  3). 

And  that  the  said  C.  D.,  late  of,  &c,  well  knowing  the  premises, 
but  unlawfully  and  unjustly  contriving  and  intending  to  prevent  the 
due  course  of  law  in  this  behalf,  and  to  procure  the  said  A.  B.  to 
escape  with  impunity,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  unlawfully 
and  unjustly,  and  for  the  sake  of  wicked  lucre,  did  compound  the  said 
felony  with  the  said  A.  B.,  and  did  then  and  there  exact,  receive  and 
have  of  the  said  A.  B.,  five  pounds  in  moneys  numbered  for  and  as  a 
reward  for  compounding  for  the  said  felony,  and  for  desisting  from 
all  prosecution  of  the  said  A.  B*  for  the  felony  aforesaid,  and  that  the 
said  C.  D.  on,  &c.,  at,  &c.,  did  thereupon  desist,  and  from  that  time 
hitherto,  hath  desisted  from  all  prosecution  of  the  said  A.  B.  for  the 

(a)  Dickinson's  Q.  S.  6th  ed.  346. 

{Offenet  at  common  law).  The  agreein^r  to  receive  money  in  coDflideration  of  eom- 
pounding  a  charge  of  felony  is  a  hi^^h  misdemeanof,  sobjecting  the  party  who  oomniu  it 
to  imprisonment  and  fine;  1  Hale  546,  619 ;  2  Hale  400.  Formerly  it  waa  thought  to  con- 
stitute the  offender  an  accessory  to  the  original  crime ;  bat  this  oonstmction  has  not  pr»> 
vailed  in  modem  times ;  4  Bla.  Com.  134.  The  offence  is  consammated  by  a  person  receiv- 
ing a  note  from  a  party  charged  with  larceny  as  a  consideration  for  not  prosecuting  the 
suit;  Com.  v.  Pease,  16  Mass.  91.  It  is  also  a  misdemeanor  to  receive  money  for  eom- 
pounding  a  prosecution  for  misdemeanor,  or  a  criminal  information,  without  leave  of  the 
court  in  which  the  proceeding  is  depending ;  Collins  v.  Blantern,  2  Wils.  341,  349;  Edge- 
comb  o.  Ross,  5  East  398,  S(& ;  but  that  permission  is  sometimes  granted  in  cases  of  per- 
sonal injury ;  see  remarks  of  Gibson  C.  J.,  in  Brittain  v.  Doylestown  Bank,  5  W.  At  S.  99. 
The  compounding  penal  actions  without  leave  of  the  court,  was  made  punishable  by  the 
statute  18  Elix.  c.  5,  ss.  3  and  4,  see  R.  o.  Stone,  4  C.  &.  P.  379 ;  R.  v.  Crisp,  1  B.  &  AL 
282 ;  R.  e.  Ootley,  R.  &  R.  84;  Reg.  v.  Best,  9  C.  &  P.  368,  with  the  (brfeiture  of  £  10, 
half  to  the  ptrty  grieved  and  half  to  the  crown,  with  exposure  in  the  pillory  (now 
abolished).  But  18  Eliz.  c  5,  does  not  apply  to  informations  for  offences  oognixable  only 
before  magistrates ;  and,  therefore,  an  indictment  for  compounding  such  an  offeooe  was 
holden  bad  in  arrest  of  judgment;  R.  v.  Crisp,  1  B.  &  Al  283.  Sm  generally  as  to  com- 
promise of  misdemeanors,  6  Pa.  L  J.  359. 


Digitized  by  LjOOQIC 


OOMPOUieDIirO  FELONT.  515 

felony  aforesaid,  to  the  great  hinderance  of  public  justice,  and  against, 
&c.(6)     {Conclude  cu  in  book  1,  chap.  3). 

Compounding  misdemeanor,    {StaL  18  EHz.)    First  count(c) 

That  the  defendant  disregarding  the  statute  (18  Eliz.  c.  5,  s.  4), 
upon  colour  and  pretence  that  one  W.  P.  had  committed  a  certaiu 
offence  against  a  certain  penal  law,  in  this,  that  the  said  W.  P.  had, 
before  that  time,  sold  by  retail  and  delivered  a  quantity,  less  than  two 
gallons,  of  certain  spirits  and  distilled  spirituous  liquors,  to  wit,  one 
quartern  of  gin  to  one  E.  H.,  without  being  duly  licensed,  against  the 
form  of  the  statute,  &a,  unlawfully  and  for  wicked  gain's  sake,  and 
without  the  order  and  consent  of  the  queen's  c-ourts  at  Westminster, 
did  make  composition  with  the  said  W.  P.,  and  take  from  him  three 
sovereigns,  three  half-sovereigns,  and  ten  shillings,  twelve  pennies, 
and  twenty-four  half-pennies,  as  a  reward  for  forbearing  to  prosecute 
for  the  said  supposed  offence  against  the  statute,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

(6)  See  4  Went  397. 

(e)  R.  o.  Best,  9  C.  &  P.  368. 

Tlie  Kcond  count  was  like  the  first,  except  that  it  stated  the  selliog  of  the  spirits  to  be 
in  a  certain  house  in  the  occupation  of  William  Peverill,  ho  not  having  a  retailing  license. 

In  this  case  A.  threatened  B.  that  he  would  inform  against  him  for  selling  spirits  with* 
oat  a  license,  unices  B.  would  give  him  a  sum  of  money.  B.  bad  not  in  fact  sold  any 
spirits,  but  he  gave  A.  the  money  to  prevent  an  information ;  and  it  was  held  that  A.  was 
indictable  under  the  stat.  18  Eliz.  c.  5,  s.  4,  although  B.  had  not  committed  any  offence, 
and  although  no  information  was  ever  preferred  nor  any  process  sued  out. 

By  stat  18  Elii.  c.  5,  s.  4,  it  is  enacted  **  tliat  if  any  person  or  persons  (ezeept  the  clerks 
of  toe  court  only  for  making*  out  process  otherwise  than  is  above  appointed),  shall  offend 
in  sning  out  of  process,  making  of  composition,  or  other  misdemeanor  contrary  to  the  true 
intent  and  meaning  of  this  statute,  or  shall  by  colour  or  pretence  of  process,  or  without 
process  npon  colour  or  pretence  of  any  matter  of  offence  against  any  penal  law,  make  any 
ooropoAition,  or  take  any  money,  reward  or  promise  of  reward,  for  himself,  or  to  the  use  of 
any  other,  without  order  or  consent  of  some  of  her  majesty's  courts  at  Westminster,  that 
then  he  or  they  so  offending  being  thereof  lawfully  convicted,  shall  stand  on  the  pillory, 
be  disabled  to  sue  in  any  action  popular  or  penal,  and  forfeit  JC 10;  and  justices  of  oyer 
and  terminer,  justices  of  assize  on  their  circuits  and  the  quarter  sessions,  are  empowered 
to  hear  and  determine  offences  against  this  act." 

By  the  stat  56  Geo.  III.  c.  136,  the  punishment  of  the  pillory  was  abolished  as  to  this 
oflbnoe,  and  fine  and  imprisonment  substituted  for  it 

Two  other  cases  appear  under  this  statute  in  the  English  books.  In  one,  R.  t.  Souther* 
Ion,  6  East  136,  it  was  held  that  a  threatening  to  put  in  motion  a  prosecution  for  penalties 
fot  the  purpose  of  obtaining  money  to  Mtay  the  prosecution,  is  not  an  indictable  offence  at 
common  law,  although  it  be  alleged  that  the  money  was  obtained ;  but  Ld.  EUenboroogh 
intimates  an  opinion  that  the  charge  might  have  been  supported  if  the  indictment  had 
been  framed  on  the  stat  Eliz.  c.  5. 

In  the  other,  R.  v.  Gotley,  R.  &  R.  C.  C.  84,  the  prisoner  was  convicted  of  having  com- 
pounded an  offence  aginst  the  highway  act.  Some  of  the  counts  stated,  that  the  party 
from  whom  the  money  was  taken,  had  committed  the  ofience;  and  the  others  stated,  that 
the  prisoner  compounded,  and  took  money  by  and  upon  colour  and  pretence  of  a  certain 
matter  of  offence  pretended  to  have  been  committed.  It  was  proved,  that  the  person  from 
whom  the  prisoner  took  the  money,  had  incurred  a  penalty  of  five  pounds  under  the  high- 
way  act,  and  that  the  prisoner  had  received  money  from  him  to  compound  it,  but  that  no 
process  bad  been  sued  out,  and  no  information  laid  before  any  ma|riBtrBte.  Le  Blanc  J. 
respited  the  judgment,  upon  a  doubt  whether  the  offence  was  withm  the  stat  Eliz.  c  5, 
inasmuch  as  no  action  or  proceeding  was  depending,  in  which  the  order  or  consent  of  any 
court  in  Westminster  Hall  for  a  composition  eoold  be  obtained ;  but  the  judges  held  t!ie 
conviction  right;  and  that  the  statute  18  Eliz.  c.  5,  applies  to  all  cases  of  taking  a  penalty 
incurred  or  pretended  to  be  incuried,  without  leave  of  a  court  at  Westminster,  or  judgment 
or  conviction. 
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CHAPTER  VL 

MISCONDUCT  IN  OFFICE;   INCLUDING   EXTORTION^  NEGLECT  OF    DUTT, 
ESCAPE,  AND  CKUELTT  TO  SEAMEN,  CHILDREN  AND  PAUPERS. 

Against  a  fnagistreUef  for  commitiing  in  a  case  where  he  had  no  juris- 
dicti<m.{a) 

That  on,  (Slc.,  at,  die,  one  T.  C,  then  being  one  of  the  constables 
of  the  said  parish,  brought  one  J.  N.  before  J.  S.,  Esq.,  then  and  yet 
being  one  of  the  justices  of  our  said  lady  the  queen,  assigned  to  keep 
the  peace  of  our  said  lady  the  queen  in  and  for  the  county  aforesaid, 
and  also  to  hear  and  determine  divers  felonies,  trespasses  and  other 
misdeeds  committed  in  the  said  county;  and  the  said  J.  N.  then  and 
there  was  charged  before  the  said  J.  S.  with  having  committed  a  cer- 
tain supposed  misdemeanor,  in  having  vilified  the  character  and  hurt 
the  trade  of  one  A.  C.  of  the  parish  aforesaid,  miller;  and  the  said  J. 
N.  was  then  and  there  examined  before  the  said  J.  S.  as  such  justice 
as  aforesaid,  touching  the  said  supposed  offence  so  to  him  charged  as 
Aforesaid.  And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  S.,  late  of  the  parish  aforesaid  in  the 
county  aforesaid,  esquire,  being  such  justice  as  aforesaid,  wickedly 
and  maliciously  contriving  and  intending  to  oppress,  injure  and  ag- 
grieve the  said  J.  N.  in  this  behalf  and  to  put  him  to  great  charge  and 
expense,  and  to  cause  him  to  undergo  and  suffer  great  pain,  torture 
and  anguish  of  body  and  mind,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  6z;c.,  did  order  and  direct  that  the  said  J.  N. 
should  find  sureties  for  his  personal  appearance  at  the  next  general 
quarter  sessions  of  the  peace  of  our  said  lady  the  queen,  to  be  holden 
in  and  for  the  said  County  of  M.,  to  answer  the  said  charge;  and, 
because  the  said  J.  N.  did  not  and  could  not  conveniently  find  such 
sureties  as  aforesaid,  be  the  said  J.  S.,  being  such  justice  as  aforesaid, 
wickedly  and  maliciously  contriving  and  intending  as  aforesaid, 
wrongfully,  unjustly  and  maliciously,  and  contrary  to  the  laws  of  this 
realm,  then  and  there  (by  virtue  and  colour  of  a  certain  warrant  un- 
der his  hand  and  seal  as  such  justice  as  aforesaid),  did  commit  the 
said  J.  N.  a  prisoner  to  a  certain  prison  called  the  house  of  correction, 
situate  at  the  parish  aforesaid  in  the  county  aforesaid,  to  be  there 
safely  kept  until  he  the  said  J.  N.  should  find  such  sureties  as  afore- 
said, and  until  he  should  be  fully  examined  according  to  the  premises; 
and  then  and  there  ordered,  directed  and  commanded  the  then  keeper 
of  the  said  prison  to  keep  the  said  J.  N.  under  close  confinement  in 
the  said  prison,  and  to  deny  him  the  use  of  pen,  ink  and  paper,  and 
to  allow  no  letter  to  be  delivered  to  or  from  the  said  J.  N.,  and  also 
to  allow  no  person  to  see  or  speak  to  him  the  said  J.  N.    And  the 

(a)  Arch,  (X  P.  SOi  Am.  ed.  689. 
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jarors  aforesaid  upon  their  oath  aforesaid,  do  further  present^that  thd 
said  J.  S.  by  virtue  and  under  colour  of  the  warrant  aforesaid,  after- 
wards, io  wit,  on  the  day  and  year  aforesaid,  and  from  thence  for  a 
long  space  of  time,  to  wit,for  the  space  of  ten  days  then  next  follow- 
ing, at  the  parish  aforesaid  in  the  county  a/bresaid,  wrongfully,  nu<- 
justly  and  maliciously,  and  contrary  to  the  laws  of  this  realm,  did  causd 
and  procure  the  said  J.  N.  to  be  closely  confined  and  imprisoned  ill 
the  said  prison,  and  to  be  denied  the  use  of  pen,  ink  and  paper,  and 
to  be  restrained  from  all  communication  with  his  relations  and  friends^ 
to  wit,  at  the  parish  aforesaid  in  the  county  aforesaid ;  whereby  the 
said  J.  N.  during  all  that  time  Underwent  and  suffered  great  pain> 
torture  and  anguish  of  body  and  mind,  and  was  deprived  of  his  liberty 
and  prevented  from  finding  such  sureties  as  aforesaid,  and  was  put 
to  great  charge  and  expense  in  and  about  obtaining  his  discharge 
and  release  from  the  said  commitment  and  imprisonment ;  to  the  great 
scandal  of  the  administration  of  justice  in  this  kingdom,  in  contempt 
of  our  lady  the  queen  and  her  laws,  to  the  evil  example,  ^,  and 
against,  &c.     {Contbide  as  in  book  1,  chap.  3). 

Against  a  magisb^U  for  neglect  of  duly  at  a  rioi.    First  county  foih 
neglecting  to  read4ke  riot  acL{b) 

That  on,  &c.,  at,  &c.,  divers  wicked,  seditious  and  evil  disposed 
persons  to  the  number  of  fifty  and  more,  whose  names  ^re  at  present 

(&)  R.  0.  kenncttv  Esq.^  ^  C.  &  P.  383.  'This  iaforniaiion  was  fiM  in  \he  dO  Ge6.  III.  by 
Mr.  Wallace,  Ihen  attorney-general.  There  waa  a  verdict  of  gtftlty  befok-e  Lord  Mansfield, 
but  no  sentence  was  passed,  the  defendant  dying  shortly  after  trial. 

The  second  and  third  counts  were  nearly  similar,  excdpt  that  they  omitted  sbch  f»art  of 
the  charges  in  the  first  coaot  as  related  to  demolishing  houses  and  furniture. 

The  fourth  count  stated  a  riot  to  have  obcurre^  in  the  dcfendant*s  presence,  and  that  he 
disregarding  his  duty,  did  not  nlake  the  proclamation,  but  refhsed  and  neglebted  and  omitv 
ted  so  to  da 

The  fiflh  count  stated  the  riot,  and  that  the  defendant  was  a  justice  of  the  peace  and 
present  at  it,  and  then  went  on — "  And  that  tho  said  B.  K..  being  such  jbsti&c  of  the  pea6^ 
as  aforesaid,  and  disreg-arding  the  duty  of  his  said  ofl^ce,  did  not  apprehend  or  restrain  th6 
said  persons  so  nnlawfuUy,  riotously  and  tumultuously  assembled  as  last  aforesaid,  or  any 
of  them,  or  endeavour  so  to  do,  or  uso  any  means  or  endeavours  whatsoever  to  suppress 
and  put  an  end  to  tiie  said  unlawful,  riotous  and  tumultuous  assembly,  or  execute  or  endea- 
vour to  execute  any  of  the  powers  and  aothortties  by  the  laws  of  this  realm  vested  in  th^ 
said  B.  K.  as  such  justice  of  the  peace  as  last  aforesaid,  in  that  behalf;  bot  the  said  B.  it. 
then  aod  there  unlawfully,  wilfully  and  contemptuously  refused,  neglected  and  omitted  to 
apprehend  or  restrain  the  said  rioters,  or  any  of  tiiem,  or  endeavour  so  to  do,  or  to  use  any 
means  or  endeavours  whatsoever  to  suppress  and  put  an  end  to  the  said  unlawful,  riotouft 
and  tumultuous  assembly-,  or  execute  or  endeavour  to  exe<^ute  any  of  the  powers  and 
aothoiities  by  the  laws  of  this  realm  vested  in  him  the  said  B.  K.  as  justice  of  the  peace 
ftlbresaid,  in  that  behalf;  and  then  and  there  unlawfully  permitted  and  suffered  the  sai^ 
persons  so  unlawfully,  riotously  and  tumultuoa8lv  assembled,  to  be  and  continue  ther^  so 
Qnlawfnlly,  riotously  and  tuniiulttiously  assembled,  for  a  long  space  of  time,  to  wit,  fbr'the 
vpace  of  foar  hours,  Contrary  to  the  dut^  of  hit  said  office  of  justice  of  the  peace  as  afor». 
nid,  in  eontempt,'*  die 

The  sixth  count  was  nearly  similai*  to  the  fidh  count,  except  that  ft  stated  the  rlol  Ih 
ratlier  more  general  terms. 

Lord  Mansfield  charged  the  jury  generally,  that  **  A  magistrstft  may  assemble  all  the 
king's  subjects  to  quell  a  riot,  and  may  call  in  the  soldiers,  who  are  subjects  and  may  act 
•■  such ;  but  this  should  be  done  with  great  caution ;  and  that  at  the  time  of  the  riot,  he 
night  repel  force  by  force  before  the  reading  of  the  proclaifiaTihn  from  the  riot  act  If,^ 
he  declared,  **  on  a  riot  taking  place,  the  magistrate  neither  reads  the  proclamation  from 
the  riet  act,  nor  restrains  nor  apprehends  the  rioters,  nor  gives  ahy  order  to  fire  on  them, 
44 
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unknown  to  the  said  attorney-general,  with  force  and  arms  unlaw- 
fully, riotously  and  tumultuously  assembled  themselves  together,  to 
the  disturbance  of  the  public  peace,  tranquillity,  order  and  govern- 
ment of  this  realm,  and  to  injure  and  destroy  the  properties  of  divers 
quiet  and  peaceable  subjects  of  our  said  lord  the  king ;  and  being  so 
assembled  did  then  and  there  unlawfully,  riotously,  tumultuously  and 
with  force,  feloniously  and  against  the  form  of  the  statute  in  such 
case  made  and  provided,  begin  to  demolish  and  pull  down  the  dwell- 
ing house  of  M.  C.  there  situate  and  being,  and  did  also  then  and 
there  unlawfully,  riotously  and  tumultuously  injure  and  destroy  the 
household  furniture  and  effects  of  divers  quiet  and  peaceable  subjects 
of  our  said  lord  the  king,  whose  names  are  at  present  unknown  to 
the  said  attorney-general,  and  commit  and  perpetrate  other  outrages 
and  enormities ;  and  the  said  attorney-general  of  our  said  lord  the 
king  for  our  said  lord  the  king,  giveth  the  court  here  to  understand 
and  be  informed  that  B.  E.,  late  of  London  aforesaid,  esquire,  at  the 
time  of  the  said  unlawful,  riotous  and  tumuUuous  assembly,  to  wit, 
on,  &c.,  and  before  and  afterwards,  was  mayor  of  the  City  of  London 
aforesaid,  and  also  one  of  the  keepers  of  the  peace  and  justices  of 
bur  said  lord  the  king,  assigned  to  keep  the  peace  and  also  to  bear 
and  determine  divers  felonies,  trespasses  and  other  misdemeanors 
committed  within  the  said  City  of  London,  that  is  to  say,  at,  &c.; 
and  that  the  said  B.  E.,  being  such  mayor  and  justice  of  the  peace  as 
aforesaid,  well  knew  of  and  was  personally  present  at  the  time  and 
place  of  the  said  unlawful,  riotous  and  tumultuous  assembly,  and 
whilst  the  said  persons  so  unlawfully,  riotously  and  tumultuously 
assembled  were  committing  and  perpetrating  the  aforesaid  felony, 
injuries,  outrages  and  enormities,  to  wit,  on,  &c.,  at,  &c. ;  and  it  was 
then  and  there  the  duty  of  the  said  B.  E.  as  such  mayor  and  justice 
of  the  peace  as  aforesaid,  for  the  dispersing  of  the  persons  so  unlaw- 
fully, riotously  and  tumultuously  assembled  as  aforesaid,  and  the 
suppressing  and  putting  an  end  to  the  said  unlawful,  riotous  and 
tumultuous  assembly,  to  have  then  and  there  made  or  caused  to  be 
made  proclamation  in  the  manner  prescribed  and  directed  in  and  by 
an  act  of  parliament,  made  in  the  parliament  of  the  lord  George  the 
First,  late  king  of  Great  Britain,  d^c,  at  a  session  thereof  holden  at 
We^minster  in  the  County  of  Middlesex,  in  the  first  year  of  his 
reign,  entitled  <<  an  act  for  preventing  tumults  and  riotous  assemblies, 
and  for  the  more  speedy  and  effectual  punishing  the  rioters."  And 
the  said  attorney-general  of  our  said  lord  the  king  for  our  said  lord 
the  king,  giveth  the  court  here  further  to  understand  and  be  informed, 
that  the  said  B.  E.,  being  such  mayor  and  justice  of  the  peace  as 
aforesaid,  and  well  knowing  of  the  said  unlawful  and  tumultuous 
assembly,  and  being  so  present  as  aforesaid,  but  disregarding  his  duty 
as  such  mayor  and  justice  of  the  peace  as  aforesaid  and  the  directions 
contained  in  the  said  act  of  parlj^ment  for  the  suppressing  of  tumults 
and  riots,  did  not  at  any  time  during  the  said  unlawful,  riotous  and 

nor  makes  uij  oae  of  a  military  force  tinder  his  command,  this  is  fHmafteU  evidence  of 
a  criminal  neglect  of  duty  in  him ;  and  it  is  no  answer  to  the  charge  for  him  to  say  that 
he  was  afraid,  unless  his  fear  arose  from  such  danger  as  would  affect  a  firm  man ;  and  if 
rather  than  apprehend  the  rioters  his  sole  care  was  for  himself^  this  is  also  neglect** 


\ 


Digitized  by  LjOOQIC 


MISOOITDVCT  BT  J0STI0E8.  519 

tumultuous  assembty^  make  or  cause  to  be  made  proclamation  in  the 
manner  prescribed  and  directed  by  the  said  act  of  parliament,  but 
then  and  there,  to  wit,  on,  &Cy  at,  &c,  wilfully,  obstinately  and  con- 
temptuously neglected,  refused  and  omitted  to  make  or  cause  to  be 
made  proclamation  in  the  manner  prescribed  and  directed  by  the  said 
act  of  parliament,  and  thereby  then  and  there  unlawfully  permitted 
and  suffered  the  said  persons  so  unlawfully,  riotously  and  tumultu- 
ously  assembled  as  aforesaid,  to  be  and  continue  there  unlawfully, 
riotously  and  tumultuously  assembled  as  aforesaid,  for  divers,  to  wit, 
four  hours,  doing,  committing  and  perpetrating  the  said  felony,  inju* 
ries,  outrages  and  enormities,  contrary  to  the  duty  of  him  the  said  B. 
K.  as  such  mayor  and  justice  of  the  peace  as  aforesaid,  in  contempt, 
&C.     (Conclude  as  in  book  1,  chap,  3). 

gainst  a  justice  of  the  peace^  far  proceeding  to  the  duties  of  his  c^e  in 
a  state  of  intoxication.{c) 

That  A.  B.,  &c.,  on,  &c,  at,  &c.,  did  take  his  seat  as  a  justice  of 
the  peace  in  the  County  of  Loudon,  the  ninth  of  August,  one  thousand 
eight  hundred  and  three,  on  the  bench  of  the  said  county  court,  and 
act  as  a  justice  and  member  of  the  court  then  and  there  sitting,  in 
giving  his  vote  upon  a  judicial  question  and  examination  at  the  time 
depending  in  the  said  court,  and  in  signing  the  minutes  of  its  proceed- 
ings as  presiding  justice  thereof,  while  he  the  said  A.  B.  was  in  a  state 
of  intoxication  from  the  drinking  of  spirituous  liquors,  which  rendered 
him  incompetent  to  the  discharge  of  his  duty  with  decency,  decorum 
and  discretion,  and  disqualified  him  from  a  fair  and  full  exercise  of  his 
understanding  in  matters  and  things,  at  the  time  and  place  last  men- 
tioned judicially  before  him,  to  the  great  disgrace  of  the  administra- 
tion of  public  justice,  and  to  the  evil  example  of  persons  in  authority; 
whereby  the  said  A.  B.  was  guilty  of  misbehaviour  in  his  office  of 
justice  of  the  peace  in  and  for  the  said  County  of  Loudon,  against, 
&c     (Conclude  as  in  book  1,  chap.  3). 

Against  a  justice  of  the  peace^  for  issuing  a  warrant  without  oath,  using 
falsely  the  name  of  a  third  party  as  prosecvtor.(d) 

That  A.  B.,  on,  &c.,  at,  &a,  out  of  malice  and  evil  disposition  to- 
wards a  certain  J.  H.,  a  surveyor  of  the  highway,  and  with  a  wicked 
and  malicious  intent  to  disquiet,  defraud  and  oppress  the  said  J.  H., 
and  falsely,  wickedly  and  maliciously  to  cause  the  said  J.  H.  to  be 
put  to  costs  and  expenses,  unjustly,  wickedly,  maliciously  and  unlaw- 
fully wrote,  signed  and  issued  under  his  own  hand,  as  such  justice  of 
the  peace,  a  certain  warrant  or  summons,  to  a  constable  directed, 
commanding  him  to  summon  the  said  J.  H.  to  appear  before  him,  the 

(e)  Com.  o.  Alexander,  1  Va.  Caaea  156. 

(i)  Wallace  «.  Com.,  d  Va.  Caaea  130. 

To  thia  indictment  the  defendant  pleaded  not  gfuilty,  and  the  jury  oonTieted  him  and 
aasea^ed  hia  fine  to  one  hundred  doUara.  The  Superior  Court  thereupon  entered  a  judg- 
ment against  him,  that  be  be  remoTed  from  hia  office  of  iuatice  of  the  peace,  and  that  he 
be  incapable  of  exercising  the  duties  of  the  same,  and  aCro  a  judgment  for  the  fine.  An 
application  for  a  writ  of  error  was  afterwards  refiued  by  the  general  court 
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9aid  A.  B.,  to  answer  to  a  certain  complaint  and  information  of  a  cer- 
tain J.  W.,  made  against  him  the  said  J.  H.,  for  not  keeping  a  road, 
{describing  it)j  in  repair,  and  upon  that  warrant  or  summons  caused 
the  said  J.  H.  to  appear  before  him  the  said  A.  B.,  as  such  justice  of 
the  peace,  to  answer  the  complaint  aforesaid,  and  upon  a  hearing 
therein  did  not  acqiik  the  said  J.  H.  of  the  complaint  aforesaid,  but 
iinlawfully,  corruptly  and  wickedly  adjudged  the  said  J.  H.  to  pay 
the  costs  of  the  same  \  whereas,  in  truih  and  in  fact,  the  said  J,  W. 
never  did  make  to  the  said  A.  B.,  nor  to  any  other  justice  of  the  peace, 
the  complaint  or  information  aforesaid  against  the  said  J.  H.,  nor  did 
the  said  J.  W.  nor  any  other  person  direct  the  said  prosecution,  but 
the  said  A.  B.  falsely  and  wickedly  used  the  name  of  the  said  J.  W. 
without  his  knowledge,  and  against  his  directions,  in  contempt  of  his 
the  said  A.  B.^  oath  and  duty,  as  a  justice  of  the  peace,  to  the  evil 
example,  &c.     {Conclude  as  in  book  1,  chap,  3). 

^gaiv^t  a  justice  of  the  peace  in  Pennsylvania^  for  refusal  to  deliver 
transcript  to  party  demanding  iL{e) 

That  W.  B.,  &c.,  being  a  justice  of  the  peac^  in  and  for  the  district 
numbered  six,  composed  of  the  townships  of  B.  and  S.  in  the  said 
County  of  B.,  duly  commissioned  and  sworn  to  do  the  duties  of  the 
said  office  with  fidelity  and  according  to  law,  a  certain  suit  was  com- 
menced and  instituted  before  him  as  such,  of  which  suit  and  of  the 
cause  of  actig^  thereof  he  lawfully  had  jurisdiction  and  cognizance, 
wherein  a  certain  J.  B,  was  plaintiff,  and  a  certain  F.  C.  was  defend- 
ant, and  in  which  suit  the  said  W.  B.,  as  a  justice  of  the  peace,  en- 
tered judgment,  and  that  on,  <&c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  with  force  and  arms,  &c.,  he  the  said  W.  B.,  as  a  justice 
of  the  peace,  did  unlawfully  refuse  to  mak€  out  a  copy  of  his  pro- 
ceedings at  large  in  the  said  suit,  and  deliver  the  said  copy  duly  cer- 
tified by  him  to  the  said  F.  C,  the  defendant  in  the  suit;  he  the  said 
F,  C,  having  then  and  there  required  and  demanded  the  same  of  the 
said  W.  B.  as  a  justice ;  and  he  the  said  F.  C.  then  and  there  did  ten- 
der unto  him  the  said  W.  B.  as  a  justice  of  the  peace,  eighteen  and 
three-quarter  cents,  the  just  and  legal  fee  of  him  the  said  W.  B.,  for 
his  services  in  tbat  behalf  aforesaid;  to  the  great  hinderance  and  ob- 
struction of  public  justice,  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Sgainst  a  justice  of  the  peace  in  Massachusetts,  for  extortion  generaOy,{f) 

That  A.  B.,  &c.,  on,  &c.,  then  being  one  of  the  justices  of  the  peace 
in  and  for  the  county  of  duly  and  legally  appointed  and  qua- 

lified to  perform  the  duties  of  tbat  office,  not  regarding  the  duties  of 


(e)  Bailey  v.  Com.,  5  R.  59.  This  indictment  is  nnder  the  PennsjlTsnia  act  of  90th 
March,  1810,  s.  23,  and  was  sastaincd  by  the,  Supreme  Court  as  sufficiently  descriptive  ol 
the  offence  created  by  that  section. 

(/)  Davis*  Prcc  119.  This  indictment  is  founded  on  Massachusetts  statute  1795,  e. 
41,  s.  6,  and  may,  says  Mr.  Davia,  be  adopted  mutatii  mutandU,  for  extortions  by  all 
other  officers  and  persons  mentioned  in  the  statute. 


Digitized  by  LjOOQIC 


lll9CX>irDU0T  BY  JDSTIOES.  521 

said  office,  but  contriFiog  and  intending  one  C.  D.  to  injure  and  op- 
press, on  the  said  day  of  in  the  yeat  aforesaid,  at 
in  the  county  aforesaid,  by  colour  of  his  said  office,  did  wilfully,  cor- 
ruptly and  eztorsively  demand,  take  and  receive  of  hiin  the  said  C. 
D.  a  greater  fee  than  is  allowed  and  provided  by  law  for  the  trial  of  a 
certain  issue,  then  and  there  in  due  form  of  law  joined  and  pending 
before  him  the  said  A.  B.,  as  a  justice  of  the  peace  for  the  said  county 
of  between  the  aforesaid  G.  D.  and  one  E.  F.,  in  a  certain  civil 
action  commenced  and  entered  by  the  said  C.  D.  against  the  said  E. 
F.,  before  him  the  said  A.  B.,  justice  of  the  peace  as  aforesaid,  at  a 
justice's  court  duly  appointed,  and  then  and  there  held  by  him  the 
said  A.  B.,  to  wit,  the  sum  of  for  the  trial  of  the  said  issue, 
which  sum  is  more  than  the  fee  allowed  and  provided  by  law  for  the 
service  aforesaid ;  contrary  to  the  duty  of  him  the  said  A.  B.  in  his 
office  aforesaid,  against,  <&c.     (Conclude  as  in  book  I,  chap,  3). 

gainst  a  justice  of  ilie  peace  for  extorting  fees  for  dlscAnrgrng  a  re^ 
cognizance^  and  for  not  returning  the  same  to  the  court  for  which 
it  was  iaken.{g) 

That  N.  J.,  of,  <Slc.,  on,  &c.,  and  continually  afterwards,  until  the 
day  of  the  taking  of  this  inquisition,  was,  and  yet  is  one  of  the  jus- 
tices of  the  peace  within  and  for  the  said  county  of,  &a,  duly  and 
legally  appointed  and  authorized  to  discharge  the  duties  of  that  office* 
Nevertheless  the  said  N.  J.,  not  regarding  the  duties  of  his  said  office, 
but  perverting  the  trust  reposed  in  him,  and  contriving  and  intending 
the  citizens  of  this  commonwealth,  for  the  private  gain  of  him  the 
said  N.  J.  to  oppress  and  impoverish,  and  the  due  execution  of  justice, 
as  much  as  in  him  lay,  to  hinder,  obstruct  and  destroy,  on  the 
day  of  and  between  that  day  and  the  day  of  the  finding  of  this 

bill,  at  aforesaid  in  the  county  aforesaid,  under  colour  of  his 

said  office  of  justice  of  the  peace  for  the  said  county  of  a  certain 

sum  of  money,  to  wit,  the  sum  of  for  not  returning  a  certain 

recognizance  before  him,  within  the  time  aforesaid,  taken  for  the  ap- 
pearance of  one  G.  J.  at  a  certain  term  of  the,  {here  describe  the  court 
to  which  the  recognizance  was  made  returnable)^  to  be  t'loiden  next 
after  the  taking  of  the  recognizance  aforesaid  from  the  said  G.  J.,  un- 
lawfully, unjustly  and  extorsively  did  exact,  receive  and  have ;  and 
although  the  said  next  court  of,  (here  describe  the  eourt)y  for  the 
county  aforesaid,  after  the  taking  of  the  recognizance  aforesaid,  and 
to  which  the  said  recognizance  ought  to  have  been  returned,  was  held 
at  in  the  county  aforesaid,  on  the  Tuesday  of  in  the 

year  aforesaid,  in  the  due  course  of  law,  the  said  N.  J.  the  said  recog- 
nizance, to  the  court  aforesaid,  as  of  right,  and  according  to  his  duty 
and  the  laws  of  said  commonwealth  he  ought  to  have  done,'  did  not 
return,  but  suppressed  the  same,  against  the  duties  of  his  said  office, 
to  the  great  hinderance  of  justice,  against,  &c.  (Conclude  as  in 
book  1,  chap.  3). 

ig)  Davis'  Free.  122 ;  1  Trem.  P.  119.  This  indictment  would  be  more  correct  if  it 
contained  an  allogaUon  of  the  particular  nature  and  conditbn  of  the  recognizance,  and  also 
that  the  magistrate  was  authoriied  to  take  it 

44* 
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Against  a  consUtbfe  far  eoptariivg  rmmey  qf  a  fer$an  apprehended  by  him 
upon  a  wQrrant,  to  let,  him  go  at  large.(h) 

That  A.  B.,  of  &c.y  oa  at  in  the  county  aforesaid,  then 

9.nd  there  being  one  of  the  constables  of  the  town  of  in  the 

county  aforesaid,  did  take  and  arcest  one  C.  D.  by  virtue  of  a  warrant 
duly  made  and  issued,  which  he  the  said  A.  B.  then  and  there  had, 
directed,  8(c.,  (h^e  insert  the  warrant);  and  that  the  said  A.  B.,  him 
the  said  C^  P.  th^n  and  there  had  in  his  custody  by  virtue  of  the  said 
warrant,  and  that  the  said  A.  B.  afterwards,  to  wit,  on  at 

in  the  county  aforesaid,  unlawfully,  corruptly  and  extorsively,  for 
the  sake  oCgain  and  contrary  to  the  duty  of  his  said  office,  did  extort, 
receive  and  take  of  and  from  the  said  C.  D.  the  sum  of  for  dis* 

charging  the  said  C.  D.  out  of  the  custody  of  him  the  said  A.  B.,  con- 
stable as  aforesaid,  without  conveying  the  said  C.  D.  before  any 
justice  of  the  peace  in  and  for  said  county,  or  before  any  other  lawful 
authority,  to  answer  to  the  charges,  matters  and  things  whereof  be 
stood  acccised  and  charged  as. aforesaid^  against,  &c.  {Conclude  as 
in  book  1,  chap,  3). 

gainst'  a  constable  for  neglecting  to  exeaU&  a  warrani  in  a  civil  case. 

That  whereas,  A.  E.  and  D.  F.,  Esqrs.,  two  of  the.  justices  of  the 
peace  of  the  said  County  of  P.,  duly  elected  and  commissioned,  did 
on,  &C.,,  at,  &Cv,  and  withki  (he  jurisdiction  of  this  court,  issue  their 
warrant,  under  their  hands  and  seals,  to  any  constable  of  the  said 
county  directed,  setting  forth  that  A.  T«,  Esq.,  one  ef  the  sub-lieuten- 
ants of  the  said  county,  having  before  them  the  said  justices  obtained 
judgment  in  due  and  regular  form  of  law,  against  T.  F.,  for  the  sum 
of  twenty-five  pounds  ten  shillings,  lawful  money  of  Pennsylvania,  by 
bim  the  said.  A.  T.  expended  in  procuring  a  substitute  to  serve  in  the 
fiilitia,  in  the  first  class  of  the  fifth  battalion  of  the  county  aforesaid, 
in  the  place  of  him  the  said  T.  F.  with  costs;  that  the  said  constable 
was  thereby  required  and  enjoined  to  levy  the  said  sum  of  twenty- 
$ve  pounds  ten  shillings  and  costs,  with  the  costs  thereby  accruing,  by 
distress  and  sale  of  the  goods  and  chattels,  lands  and  tenements  of  the 
$aid  T.  F.  as  the  law  directed,  returning  the  overplus,  if  any,  to  the 
owner.  And  the  inquest  aforesaid,  do  say,  that  the  said  warrant  was 
on,  &o«,  delivei^d  and.  offered-  and  tendered  to  be  delivered  to  J.  Z., 
then  and  there  being  constable  of  the  township  of  W.,  one  of  the 
townships  of  the  said  County  of  P.,  to  be  by  him  executed.  And  the 
inquest  aforesaid,  do  further  say,  that  the  said  J.  Z.,  then  and  there 
being  constable  of  the  said  township  of  W.,  on,  &c.,  and  ever  since, 
until,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  did  neglect 
to  execute  the  said  warrant,  against,  &jc,  ajid  against,  &c.  {Con- 
elude  as  in  book  I,  chap.  3). 


(A)  Davis*  Free.  191 ;  flee  3  Chit.  296,  296 ;  Oro.  C.  C.  327, 6th  ed. ;  2  Stark.  585 ;  and  for 
other  precedenU  for  oztorlion  in  2  Chit  296,  297 ;  Cro.  C.  C.  327 ;  1  Trem.  P.  C.  1  U«  115 ; 
9  Chit  300>,a^^qut  i^QQUector  for  e,zlprtM)jj^  money  by  ooloor  of  hM^  office. 
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Against  a  ccnstahh  far  neglecting  to  execute  a  justice^s  warrant  for  the 
apprehension  of  a  person.(i) 

That  heretofore,  to  wit,  on,  &a,  at,  &c.,  W.  N.,  Esq.,  then  and  still 
being  one  of  the  justices  assigned,  &c.,  did  make  a  certain  warrant  iu 
writing,  under  his  hand  and  seal,  bearing  date  on,  &c.,  directed  to  the 
constable  of  the  parish  of  G.  in  the  County  of  D.,  thereby  in  her  ma- 
jesty's name  charging  and  commanding  the  said  constable  that,  &c., 
{here  set  forth  the  warrant)',  which  said  warrant,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  aforesaid,  was  duly  endorsed  for  execution  by  and 
in  the  name  of  X.  Y.,  Esq.,  then  being  mayor  and  one  of  her  majes- 
ty's justices  of  the  peace  in  and  for  the  borough  of  D.  in  the  said 
County  of  D.,  and  which  said  warrant  so  endorsed,  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  was  delivered  lo  T.  0.,  late  of,  &c.,  then  and  still 
being  constable  of  the  said  parish  of  G.  in  the  county  aforesaid,  in 
due  form  of  law  to  be  executed ;  and  the  said  T.  0.  was  then  and 
there  required  to  execute  the  same  by  bringing  the  body  of  the  said 
E.  R.  before  the  said  W.  N.,  at  the  time  and  place  and  for  the  pur* 
pose  in  the  said  warrant  mentioned.  And  the  jurors,  &c.,  that  al- 
though the  said  T.  0.  could  and  might  and  ought  to  have  executed 
the  said  warrant  accordingly,  the  said  T.  0.  so  being  constable  of  the 
said  township  of  G.  in  the  County  of  D.  aforesaid,  not  regarding  the 
duty  of  his  said  office,  did  not,  nor  would,  execute  the  said  warrant 
as  aforesaid,  or  otherwise  howsoever,  but  unlawfully,  wilfully,  obsti* 
nately  and  contemptuously  neglected  and  refused  so  to  do,  and  there- 
in failed  and  made  default;  to  the  great  liinderance  of  public  justice, 
in  contempt,  &c.,  to  the  evil,  <&c.,  and  against,  &c.(^')  (Conclude  as 
in  book  1,  chap.  3). 

Against  a  constable  for  extorting  and  obtaining  money  under  colour  of 
discharging  a  bench  warrant>(k) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  then  being  one  of  the  constables  of 
the  said  parish,  at,  &c.,  did  take  and  arrest  one  C.  D.  by  colour  of  a 
certain  warrant  called  a  bench  warrant,  which  he  the  said  A.  B.  then 
and  there  alleged  that  he  had  in  his  possession;  and  that  the  said  A.B., 
afterwards,  and  while  the  said  C.  D.  so  remained  in  his  custody  as 
aforesaid,  on,  &c.,  at,  &c.,  unlawfully,  corruptly,  deceitfully  and  ex* 
torsively  and  by  colour  of  his  said  office,  did  extort,  receive  and  take 
of  and  from  the  said  C.  D.  the  sum  of  two  guineas,(/)  as  and  for  a  fee 

(t)  Dickinaon*«  Q.  S.  6th  cd.  435. 

Ij)  The  33  Geo.  III.  c.  56,  gives  summary  jarisdiction  to  jastices  to  punish  parish 
dEcers  for  neglect  of  duty,  but  that  remedy  does  not  supersede  the  ancient  one  by  indict- 
ment ;  Dickinson^s  Q.  S.  6th  ed.  435. 

(k)  Dickinson's  Q.  a  6th  ed.  433. 

(/)  An  information  against  the  ferryman  over  the  Menai,  laid  the  ferry  to  be  ancient 
fVom  time  out  of  mind,  and  "  that  id.  was  the  usual  rate  of  passage  for  man  and  horse,  Id, 
for  30  cattle,  Ud.  for  20  sheep,  &c.,  and  tliat  defendant  being  the  common  ferryman  be- 
tween, &,c.,  and  day  of  exhibiting  information,  injuste  oppressive  et  deceptive  cepit  et  ex- 
torsit  de  diversis  ligeis  et  sudditis  domini  regis  ignotis .  to  the  attorney-general,  passing 
that  way,  diversas  denariorum  summas  ezcedent  antiquam  rotam  et  prettum  pro  passa^io 
et  transportationo  suis  et  averiorum  suorum,  viz.  pro  passagio  cujutlibet  persons  cum  eqno 
suo,  2</.,  et  pro  quibu$lihet  20  catallist  2«.  et  sic  secund  arm  ratam  pracdictam  pro  mijori 
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due  to  him  the  said  A.  B.  as  such  constable  as  aforesaid,  for  the  ob- 
taining and  discharging  of  the  said  warrant,  as  he  the  said  A,  B.  theu 
and  there  alleged;  whereas,  in  truth  and  in  fact,  no  fee  whatever 
was  then  due  from  the  said  C.  D.  to  the  said  A.  B.,a8  such  constable 
in  that  behalf;  in  breach  of  the  duty  of  his  said  office  of  constable, 
and  against,  &c.(m)     {Conclude  as  in  book  1,  chap.  3). 

Against  constables  for  neglecting  to  attend  the  sessions.{n) 

That  J.  H.  and  A.  Y.,  &c.,  on,  &c,  then  and  long  before  were  cen- 
stables  of  the  township  of  filockley  in  the  said  county,  and  that  T.  A. 
of  the  same  county,  yeoman,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  was  a  constable  of  the  township  of  B.  in  the  said 
county ;  and  that  S.  W.,  &c.,  on,  &c.,  and  long  before  was  a  consta- 
ble of  the  township  of  L.  D.  in  the  said  county,  and  that  R.  W.,  &c., 
on,  &C.,  and  long  before  was  a  constable  of  the  township  of  the  manor 
of  M.  in  the  said  county,  and  that  B.  V.,  &c.,  on,  &c.,  and  long  be- 
fore was  a  constable  of  the  township  of  0.  in  the  said  county.  And 
the  inquest  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do 
present,  that  the  said  J.  H.,  A.  Y.,  T.  A.,  S.  W.,  R.  W.  and  B.  V.,  so 
being  constables  as  aforesaid,  the  duty  of  their  office  not  regarding, 
unlawfully  and  contemptuously,  on,  &c.,  at,  &c.,  did  absent  themselves 
and  each  of  them  did  absent  himself  from  the  General  Quarter  Ses- 
sions of  the  Peace  and  Gaol  Delivery,  holden  at  P.,  in  the  said 
county,  on  the  day  and  year  aforesaid,  for  the  county  aforesaid,  and 
then  and  there  did  neglect  to  make  a  return  to  the  said  sessions  of  all 
and  such  persons  as  were  retailers  of  spirituous  liquors  by  measure 
less  than  one  quart  within  their  respective  townships,  to  the  great 
hinderance  of  public  justice,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Against  a  high  constable  for  not  obeying  an  order  of  sessions.{o) 

That  at  the  General  Quarter  Sessions  of  the  Peace,  holden  for  the 
County  of  B.,  at,  &c.,  in  and  for  the  county  aforesaid,  on,  &c.,  be- 
fore A.  B.,  C.  D.,  E.  F.  and  G.  H.,  Esqrs.,  and  others  their  fellows, 
justices  of  our  said  lady  the  queen,  assigned,  &c.,  it  was  ordered  by 
the  said  court  there,  {here  set  out  the  order  of  sessions  in  the  past 
tense)j  as  by  the  said  order,  reference  thereto  being  had,  will  more 
fully  and  at  large  appear,  which  said  order  was  afterwards,  to  wit. 


Tel  minori  numero  averiorum."  Jodgraent  arrestod  for  accamulatin^  seTeral  oflfences  un- 
der a  general  chargfe;  each  extortion  from  every  partictilar  person  being  a  separate  offence 
which  shoald  have  been  laid  iin^ly,  so  a«  to  enable  the  court  to  proportion  the  fine  tneach 
offence;  R.  «.  RoberU,  Carth.  226;  Shower  189,  8.  C.  Relied  on  in  R.  v.  Foster,  Ld. 
Raym.  475,  and  in  R.  v.  Rowand.    Dickinson's  Q.  S.  6th  ed.  433. 

(m)  If  any  fee  may  be  taken,  the  legal  amount  must  be  stated,  or  the  indictment  will  be 
bad ;  Reg.  v.  Levy,  in  Q.  B.  8  June,  1839 ;  Blake's  case,  3  Leon.  96a  If  the  extortion  is 
in  levying  an  execution,  the  amount  of  extortion  must  be  laid  and  shown.  Dickinson's  Q. 
8.  6th  ed.  433. 

(ir)  Drawn  by  Mr.  Bradford  in  1785. 

{p)  Dickinson's  Q.  6.  6lh  ed.  441. 
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on,  ftc,  at,  S^.,  personally  served(;9)  on  the  said  C.  D.,  one  of  the  high 
constables  in  the  said  order  named,  and  the  said  C.  D.  then  and  there 
had  notice  of  the  said  order,  and  was  then  and  there  requested  to 
obey  the  same  as  therein  mentioned ;  nevertheless,  the  said  C.  D., 
late  of,  &c.,  then  being  one  of  the  high  constables  in  the  said  order 
mentioned,  unlawftilly  and  contemptuously,  upon  being  so  served 
with  the  said  order  as  aforesaid,  did  neglect  and  refuse  to,  {here  state 
what  the  order  required  the  defendant  to  do),  as  by  the  said  order 
he  the  said  C.  D.  was  required  to  do,  nor  hath,  he  the  said  C.  D.,  at 
any  time  since  complied  with  or  obeyed  the  said  order,  although 
often  requested  so  to  do ;  in  contempt  of  the  said  justices,  and  against, 
&c.     {Conclude  as  in  book  lychap.  3). 

Against  a  idl  coUe,ctar  for  extorting  toU  from  a  person  who  had  com* 
pounded.{q) 

That  e.  R,  &c.,  by  colour  of  being  collector  and  receiver  of  the 
moneys  and  tolls  at  a  certain  turnpike  or  tolUbar  gate,  situate  in,  &c., 
aforesaid,  on,  &c.,  with  force  and  arms  at,  &c.,  aforesaid,  unlawfully, 
extorsively  and  deceitfully,  and  of  his  own  wrong,  extorted,  asked, 
demanded  and  received  of  one  A.  X.,  husbandman,  the  sum  of  one 
shilling  and  sixpence,  for  a  cart  and  two  horses,  that  is  to  say,  six- 
pence for  a  oart  and  sixpence  for  each  of  two  horses,  then  and  there 
drawing  the  said  cart  belonging  to  him  the  said  A.  Z.,  for  permitting 
the  same  to  pass  through  the  said  turnpike  or  toll-bar  gate,  under 
colour  and  pretence  that  the  said  A.  Z.  had  neglected  to  take  out  and 
obtain  from  him  the  said  C.  B.  such  a  ticket  or  certificate  of  composi- 
tion and  exemption  from  toll,  as  is  permitted  by  a  certain  act  of  par- 
liament, passed  in  the  thirty-sixth  year  of  the  reign  of  his  iat&  ma- 
jesty king  George  the  Third,  entitled,  {here  insert  the  title  of  the 
aety,  whereas,  in  truth  and  in  fact,  he  the  said  A.  Z.  had  taken  and 
obtained  from  the  said  0.  B.,  and  was  then  in  possession  of  such 
ticket  or  certificate  of  composition  and  exemption  as  aforesaid,  signed 
with  the  name  of  the  said  C.  B.,  and  dated,  {here  set  out'  the  date  to 
show  that  it  was  within  the  terms  of  the  act),  as  in  the  said  men- 
tioned act  specified;  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

(p)  This,  is  necessary^  and  the  want  of  this  alleffation  will  not  be  supplied  by.  the  allega- 
tion that  the  defendant  was  vequested  to  comptj  with  the  terms  of  the  order;  R.  v.  Kin?- 
Btone,  6  East  R.  52;  R.  o.  Moorhouse,  Cald.  554;  Dickinson's  Q.  S.  6th  ed.  441 ;  Arch. 
C.  P.  5th  Am.  ed.  691 ;  see  for  formsof  a  similar  nature,  Cro.  Cir.  Com.  327;.  R.  9.  Mqre- 
diUi,  R.  dt  R.  46 ;  R.  o.  Booth,  ib.  47 ;  R.  o.  White,  Cald.  183 ;  R.  «.  Robinson,  2  Burr.  7d9  ; 
R.  o.  Balme,  Cowp.  650 ;  R.  v,  Fearnly,  1  T.  R.  316 ;  R.  o.  Davis,  Say  163. 

iq)  Dickinson*s  Q.  S.  6th  ed.  433. 

Two  observations  particularly  apply  to  this  precedent : 

1st  That  statute  a  Ed.  I.  e.  26,  was  only  in  affirmance  of  the  common  law,  and  there- 
fore all  public  officers,  properly  so  called,  whether  mentioned  in  that  statute  or  not,  seem  to 
be  subject  to  indictments  for  extortion;  DalL  c  41 ;  1  Russ.  C.  Sl  M.  144. 

3d,  That  the  question  of  exempt,  or  not  exempt,  from  toll  of  a  turnpike  gate,  cannot  be 
tried  on  an  indictment  of  a  bar-keeper  for  extortion,  the  general  right  to  take  not  having 
been  denied,,  nor  the  ground  of  exemption  notified ;  R.  o.  Hamlyn,  4  Campb.  379 ;  Dick- 
inion's  Q.  S.  6Lh  ed.  433. 
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AgaxnMt  an  innkeeper  for  noi  receiving  a  gue^,  he  having  room  in  hi3 
inn  ai  the  time.{y) 

That  before  and  at  the  time  herein  nes;t  mentioned,  T.  I.,  late  of, 
&c.,  labourer,  was  an  innkeeper  and  did  keep  a  common  inn  for  the 
accommodation  of  travellers,  that  is  to  say,  a  certain  common  inn 
called  the  Bell  Inn,  together  with  certain  stables  for  horses  attached 
to  the  said  inn,  and  which  said  inn  and  stables  are  situate  in  the 
parish  and  county  aforesaid,  tt  and  that  whilst  the  said  T.  L  was  such 
innkeeper,  and  so  kept  the  said  inn  acid  stables  as  aforesaid,  to  wit, 
on,  &c.,  at,  &C.,  one  S.  P.  W.,  then  and  there  being  a  traveller,  came 
to  a  certain  outer  door  of  the  said  inn,  such  outer  door  then  and  there 
being  a  usual  door  of  entrance  into  the  said  inn  for  travellers  and 
other  persons,  and  then  and  there  required  the  said  T.  I.  to  suffer  aud 
permit  him  the  said  S.  P.  W.  to  enter,  and  to  stay  and  to  lodge  at  the 
said  inn  for  and  during  the  night  of  the  same  day,  and  to  suffer  and 
permit  a  certain  horse  upon  which  the  said  S.  P.  W.  then  and  there 
rode,  to  enter  and  stay  and  lodge  in  the  said  stables  for  and  during 
the  time  aforesaid ;  t  and  that  the  said  S.  P.  W.  was  then  and  there 
ready  and  willing,  and  then  and  there  offered  the  said  T.  I.  to  pay 
him  a  reasonable  sum  of  money  for  such  lodging  for  himself  the  said 
S.  P.  W.  and  his  horse ;  t*  and  that  neither  was  the  said  inn  nor  were 
the  said  stables  at  the  time  of  such  application  by  the  said  S.  P.  W. 
as  aforesaid,  fully  occupied,  but  there  was  then  and  there  sufficient 
room  in  the  said  inn  for  the  accommodation  and  entertainment  of  the 
said  S.  P.  W.  therein  ;  and  there  was  then  and  there  sufficient  room 
in  the  said  stable  for  the  accommodation  and  entertainment  of  the 
said  horse  for  and  during  the  time  aforesaid ;  *  but  that  the  said  T.  L 
not  regarding  his  duty  as  such  innkeeper,  did  not  nor  would  at  the 
said  time  when  he  was  so  requested  as  aforesaid,  suffer  or  permit  the 
said  S.  P.  W.  to  enter  to  stay  or  lodge  at  the  said  inn  as  aforesaid 
during  the  time  aforesaid,  nor  did  nor  would  the  said  T.  L  at  the  said 
time  when  he  was  so  requested  as  aforesaid,  suffer  or  permit  the  said 
horse  of  the  said  S.  P.  W.  upon  which  the  said  S.  P.  W.  rode  as 
aforesaid,  to  enter  or  lodge  in  the  said  stables  for  or  during  the  time 
aforesaid ;  but  so  to  do,  the  said  T.  I.  then  and  there  without  sufficient 


(r)  Diekinnon*!  Q.  S.  6th  ed  4da 

This  wss  the  form  used  in  R.  o.  Jnena,  7  C.  At  P.  213.  The  defendant  wm  oooTieted 
and  fined  twenty  shillings.  The  marginal  note  is  thos :  '*  An  indictment  lies  against  an 
innlEeeper  who  refuses  to  receive  a  guest,  he  having  room  in  his  house  at  the  time ;  (and  it 
is  not  necessary  for  the  guest  to  tender  the  price  of  his  entertainment  if  hb  rejection  is 
not  on  that  ground ;  doubted  by  Ld.  Abing^r  C.  R,  Fell  o.  Knight,  8  M.  dt  W.  376),  and 
it  is  no  defence  for  the  innkeeper  that  the  guest  was  travelling  on  a  Sunday  and  at  an 
hour  of  the  night  afler  the  innkeeper's  family  had  gone  to  bed,  nor  that  the  guest  refused 
to  tell  his  name  and  abode,  as  the  innkeeper  has  no  right  to  insist  upon  knowing  those 
particulars;  but  if  the  guest  come  to  the  inn  drunk  or  behaves  in  an  indecent  or  improper 
manner,  the  innkeeper  is  not  bound  to  receive  him.**  Hawk.  b.  1,  c  78,  s.  8,  is  fall  on 
this  point,  and  adds,  **  Also  it  is  said,  that  a  person  keeping  a  common  inn  may  be  com* 
pelled  by  the  constable  of  the  town  to  receive  and  entertain  as  his  guest  such  a  peraon  as 
above,  being  a  traveller.  A  traveller  is  entitled  to  reasonable  accommodation,  but  cannot 
select  a  particular  room  or  insist  on  sitting  up  all  niffht  in  a  bed-room  when  a  ■itting'-room 
is  offbred ;  an  innkeeper  must  admit  all  persons  who  apply  peaceably  to  be  admitted  as 
guesta  ;**  Hawthorn  «.  Hammond,  C.  &  K.  404 ;  see  Sonbalf  «.  Alfbrd,  3  M.  &  W.  348. 
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eause  wholly  neglected  and  refused ;  to  the  great  damage  of  the  said 
S.  P.  W.,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

Second  count 

That  whilst  the  said  T.  I.  was  sach  innkeeper  and  so  kept  the  said 
inn  and  stables  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  the  said  S.  P.  W. 
then  being  a  traveller,  came  to  a  certain  outer  door,  &c.,  {as  in  the 
Jirst  count  J  omitting  the  words  between  t  and  t*). 

Third  count  Similar  to  the  second^  except  that  it  oho  omitted  the 
allegation  between  f*  and  *,  and  all  mention  of  the  horse. 

Fourth  count  Same  as  first  to  ff ,  and  then  proceed : 
And  that  whilst  the  said  T.  I  was  such  inkeeper  and  so  kept  the  said 
inn  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  the  said  S.  P.  W.  then  and 
there  being  a  traveller,  came  to  the  said  inn,  and  then  and  there 
required  the  said  T.  I.  to  suffer  and  permit  him  the  said  S.  P.  W.  to 
enter  and  to  stay  and  to  lodge  at  the  said  inn  for  and  during  a  reason- 
able time  for  the  rest  and  refreshment  of  him  the  said  S.  P.  W.  in  the 
said  inn,  and  that  the  said  T.  I.  not  regarding  his  duty  as  such  inn- 
keeper*  did  not  nor  would  at  the  said  time  when  he  was  so  requested 
as  last  aforesaid,  suffer  or  permit  the  said  S.  P.  W.  to  enter  or  stay  or 
lodge  at  the  said  inn  as  last  aforesaid ;  but  so  to  do,  the  said  T.  I. 
then  and  there  without  any  sufficient  cause  wholly  neglected  and 
refused;  to  the  great  damage,  &c.(^}  {Conclude  as  in  book  1, 
chap.  8). 

Against  an  innkeeper  refusing  to  entetiain  foot  travellers.{t) 

That  A.  B.,  late  of  the  county  aforesaid,  then  and  there  being  a 
licensed  innkeeper  and  keeping  a  house  of  public  entertainment,  on, 
&c.,  at,  &c.,  with  force  and  arms,  &c.,  unlawfully  and  without  rea- 
sonable cause  did  refuse  to  entertain  and  accommodate  a  certain 
person  to  the  grand  inquest  aforesaid  unknown,  the  said  person  then 
and  there  being  a  traveller  on  foot  aud  applying  for  such  entertain- 
ment and  accommodation,  to  the  great  damage  of  the  person  so 
travelling  on  foot  as  aforesaid,  to  the  public  injury,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  said  A.  B.,  late  of  the  county 
aforesaid,  then  and  there  being  a  licensed  innkeeper{v),  and  keeping 
a  house  of  public  entertainment  for  the  accommodation  of  the  good 

(«)  This  precedent  may  be  claited  ander  negledB  of  datiei  impoaed  by  CQminon  law ; 
I>ickiDton*8  Q.  S.  6th  ed.  439. 

(0  The  above  indictment,  as  it  appears  by  a  manuscript  note  of  W.  H.  Dillingham,  Esq^ 
of  this  city,  to  whose  kindness  I  am  indebted  for  a  number  of  Faloable  forms  contained 
in  tlie  preceding  pacres,  was  prepared  in  the  case  of  the  Innkeepers  of  Chester,  and  sup- 
ported by  President  Wilson,  after  argament 

In  the  above  case  it  was  decided  that  the  common  law  principle  embraced  in  the  above 
charge  extends  in  Pennsylvania;  that  it  is  not  supplied  or  altered  by  any  act  of  assembly ; 
that  the  above  indictment  is  good  in  form,  bat  that  in  order  to  support  the  indictment  a 
tender  must  be  proved,  or  an  offer  to  pay  and  loaosr  of  tender  by  the  landlord ;  4  Bla.  Com. 
167, 168;  1  Hawk.  P.  C.  2*25,  old  ed. 

(v>  The  words  in  italics  wi*re  not  insierted  in  the  indictment  against  the  innkeeper  of 
Chester  in  the  second  count,  but  the  court  thougbt  the  indictment  could  only  be  supported 
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citizens  of  this  commonwealth  and  strangers  thereby  passing  and 
repassing,  as  well  Cravellers  on  foot  as  others,  afterwards,  to  wit)  on 
the  same  day  and  year  aforesaid,  at  the  county  aforesaid,  with  force 
and  arms,  &c.,  unlawfully  and  without  reasonable  cause,  did  refuse 
to  furnish  and  supply  the  said  person  to  the  grand  inquest  aforesaid 
unknown,  so  travelling  on  fool  as  aforesaid  and  applying  therefor, 
with  lodging,  victuals,  drink,  entertainment  and  accommodation,  (o 
the  great  damage  of  the  person  so  travelling  on  foot  as  aforesaid,  fo 
the  public  injury,  and  against,  &c.  {Conclude  as  in  book  1,  chap.  S). 

Against  an  attorney  for  buying  a  natCf  on  New  York  staL  sess.  41,  c.  259, 

That  J.  W.,on,  &c.,  at,  &c.,  did  buy  a  certaiu  promissory  note  of 
and  from  one  J.  B.  S.,  the  holder  and  proprietor  of  the  -note,  which 
was  made  and  signed  by  one  W.  M.,  and  dated  April  fourteenth,  one 
thousand  eight  hundred  and  twenty-four;  by  which  note  W.  M.  pro- 
mised to  pay  one  A.  V.  A.  the  sum  of  twenty-five  dollars  and  fifiy 
cents,  at  the  Bank  of  Lansingburg,  in  ninety  days  from  the  date ; 
that  the  note  was  endorsed  by  said  A.  V.  A.,  whereby  it  became  and 
was  the  property  of  J.  B.  S.,  till  the  purchase  by  the  defendant  for  a 
good  and  valuable  consideration ;  that  said  defendant  at  the  time  he 
so  purchased,  was  an  attorney  and  counsellor  of  the  Supreme  Court 
of  Judicature  of  the  State  of  New  York,  and  of  the  Court  of  Common 
Pleas  of  the  County  of  Rensselaer ;  and  that  he  did  not  then  and  there 
buy  or  receive  the  note  in  payment  for  any  estate  real  or  personal,  or 
for  any  services  actually  rendered,  or  for  any  debt  antecedently  con- 
tracted, or  for  any  purpose  of  remittance,  without  any  intent  to  vio- 
late  or  evade  the  act,  &c.,  entitled  <<  an  act  to  prevent  abuses  in  the 
practice  of  law,  and  to  regulate  costs  in  certain  cases,"  passed  April 
twenty-first,  one  thousand  eight  hundred  and  eighteen ;  to  the  evil, 
&c.,  against,  &c.,  and  against,  &c.  {Conclude  aa  in  book  1, 
chap.  3). 

That  said  J.  W.,  on,  &c.,  at,  iS^c.,  did  boy  of  and  from  one  P.  B., 
and  become  interested  in  buying  of  and  from  P^  B.,  a  certain  other 
promissory  note,  made  and  signed  by  W.  M.,  by  which  \V.  M.  pro- 
mised to  pay  to  P.  B.  or  bearer  the  sum  of  forty-two  dollars  and  sixty 
cents,  said  J.  W.  at  the  time  he  so  bought  and  purchased  the  last 
mentioned  notes,  being,  and  still  being  an  attorney  and  counsellor  of 
the  Supreme  Court  of  Judicature  of  the  people  of  the  State  of  New 
York ;  and  the  inquest  further  present,  that  said  J.  W.  did  not  then 
and  there  buy  or  receive  the  same  note  in  payment  for  any  estate 

in  this  state  a^inst  lieetued  innkapetn^  and  thence  it  became  neoesiary  to  prove  Uicir 
license. 

{w)  This  form,  as  appears  by  People  o.  Walbridge,  6  Cow.  513,  is  in  sobstaiKse  the 
same  with  the  indictment  sustained  in  that  case.  It  was  there  held,  that  an  indictment 
against  an  attorney,  &,c.,  upon  the  statute  ^sess.  41,  o.  259,  s.  I),  for  buying  a  note,  need 
not  allege  that  bo  bought  the  note  with  intent  to  prosecute,  ^c ,  nor  that  the  note  baa  been 
prosecuted ;  nor  need  it  show  when  it  became  due,  its  amount,  or  other  circumstances  from 
which  an  intent  to  prosecute  is  to  be  inferred.  ThC  att  of  buying,  it  was  said,  is  the 
offence,  unless -it  <;ome  within  Ihe  proviso  of^e  0tahildk.  wfaieh  itfes  with  tbe^eicBdaDt 
•to  show. 
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real  or  personal^  or  for  any  services  actually  rendered,  ot  for  any  debt 
before  that  time  coritracted,  or  for  any  purpose  of  remittance ;  to  the 
evil,  &c.,  and  agaAnst^  dkc     (Conclude  as  in  book  l,chaj}.  3).  . 

That  said  J.  W.,  on,  &c.,  at,  &c*,  knowingly,  wilfully  and  corrnptl;^ 
became  and  was  interested  in  buying  ascertain  promissory  note  made 
by  one  W.  M.  for  the  sum  of  one  hnndred  and  twenty-ive  dollars 
and  fifty  cents,  payable  to  one  A.  V.  A. ;  and  also  one  other  promis- 
sory note  made  by  W.  M.  to  one  E.  G.  for  the  sum  of  thirty-one  doK 
lars  and  twenty  cents ;  also  one  other  promissory  note  made  by  W. 
M.,  payable  to  one  C.  F.,  for  a  sum  of  money  to  the  jnrors  anknown  $ 
said  J.  W.,  at  the  time  of  the  purchase  of  each  and  every  of  these 
notes,  and  at  the  time  he  became  so  interested  in  the  purchase  thereof, 
being,  and  still  being  an  attorney  and  counsellor  of  the  Supreme 
Court  of  Judicature  of  the  People  of  the  State  of  New  York;  and  the 
inquest  aforesaid  do  further  present,  that  he  the  said  J.  W.  did  not 
then  and  there  become  interested  in  the  purchase  of  either  of  these 
notes,  by  way  of  payment  for  any  estate  real  or  jjersonal,  or  for  any 
services  rendered  before  the  purchase  Of  these  notes  respectively,  or 
for  any  purpose  of  remittance,  without  any  intent  -to  evade  ot  violate 
the  act,  &c.,  {as  in  the  first  count). 

Against  a  master  for  neglecting  to  provide  an  apprentice  of  tender  years 
with  st^ientjfbod,  clothings  bedding  und  other  neces$anes,{x) 

That  one  T.  P.,  late  of,  &c^  at,  &c.,  did  take  and  receite  one  S.  Q. 
into  the  dwelling  hoase  of  the  said  T.  F.  as  an  apprentice  of  the  said 
T.  F.,  to  be  by  him  treated,  maintained  and  supported  as  an  appren- 
tice of  him  the  said  T.  F.,  and  did  for  a  long  time  have  and  keep  her 
in  the  said  house  as  such  apprentice  as  aforesaid,  and  that  afterwards, 
to  wit,  on,  &c.,  and  on  divers  other  days  and  times,  as  well  before  as 
after  that  day,  and  during  the  said  time  be  so  had  and  kept  her  in  the 
said  house  as  such  apprentice,  the  said  T.  F.  with  force  and  arm^ 
unlawfully  and  injuriously,  and  without  the  consent  of  the  said  S.  Q. 

{X)  Dickinson's  Q.  S.  6th  ed.  3^9. 

See  R.  o.  Friend,  eor.  Le  Blanc  J.,  Exeter  Assizes,  1801 ;  R.  &.  R.  20,  tiled  by  Lawren(se 
J.  in  2  Campb.  651.  There  were  two  indrctmeats  for  ill-osage  of  two  female  apprenticed 
of  the  respective  ages  of  tweHre  and  fonrteen.  The  wife  of  Friend  was  indicted  with  hini^ 
and  the  ofTenoes  were  charged  against  both  prisoners  "and  each  of  lbem<"  the indentureii 
of  apprenticeship  and  assignment  of  them  were  given  in  evidence.  Bach  apprentice  waA 
to  serve  during  the  term,  and  the  master  daring  that  term  was  to  "  find,  provide  and  allow 
to  the  said  apprentice  meet,  competent  and  sufficient  meat^  drinks  apparel,  lodging,  waslu 
ing  and  other  things  necessary  and  fit  for  an  apprentice,  that  she  be  not  any  way  a  charge^ 
to  the  party  binding  beis  **  and  to  instruct  her  In  housewifery.'*  The  wife  was  acquitted^ 
and  the  male  prisoner  convicted  and  imprisoned.  After  two  meetings  of  tfll  the  jadgesi 
and  some  difference  of  opinion,  the  general  opinion  was  that  it  was  aoi  indiotable  roisde^ 
meaner  to  refuse  or  neglect  to  provide  sufficient  food,  bedding,  6lc^  to  any  infant  of  tended 
y^ars,  whether  child,  apprentice  or  servant,  unable  to  provide  for  and  take  care  of  itsel^^i 
whom  a  man  was  obliged  by  daty  or  contract  to  provide  for,  so  as  thereby  to  injure  its 
health ;  but  that  the  indictment  was  defective  in  not  stating  the  child  to  be  offender  year» 
and  unable  to  provide  for  itself,  flowever)  as  at  the  trial,  objection  was  taken  not  so  much 
to  the  indictment  itwif,  as  to  the  evidence  adduced  in  its  support,  it  was  thought  right  that 
the  prisoner  should  suffer  his  whole  imprisonment.  See  R. «.  Alcr«dith  and  R.  v,  fioothf 
R.  &.  R.  47,  cruelty  by  overseers. 
45 
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and  against  her  will,  and  maliciously  and  unlawfully  intending  to 
hurt  and  injure  the  said  S.  Q.,  she  the  said  S.  Q.  being  such  appren- 
tice to  the  said  T.  F.  as  aforesaid,  and  then  and  there  being  an  infant 
of  tender  years,  to  wit,  of  the  age  of  years,  and  under  the  do- 

minion and  control  of  the  said  T.  F.,  and  unable  to  provide  for  her- 
self, did  neglect  and  refuse  to  find  and  provide  for  and  to  give  and 
administer  to  her,  being  so  had  and  kept  as  such  apprentice  as  afore- 
said, sufficient  meat,  drink,  victuals,  wearing  apparel,  bedding  and 
other  necessaries  proper  and  requisite  for  the  sustenance,  support, 
maintenance,  clothing,  covering  and  resting  the  body  of  the  said  S. 
Q.,  by  means  whereof  she  became  emaciated  and  nearly  starved  to 
death,  and  the  constitution  and  frame  of  her  body  was  greatly  hurt 
and  impaired,  to  the  great  damage,  &c.,  and  against,  &c.  {Conclude 
as  in  book  I,  chap.  3). 

Agaivst  a  mislresst  for  not  providing  sufficient  food  for  a  servant,  keep- 
ing her  without  proper  warmth j  ^c,{y) 

That  one  E.  R.,  late  of,  &c.,  the  wife  of  S.  R.,  unlawfully  and  ma- 
liciously contriving  and  intending  to  hurt  and  injure  one  E.  W.,  being 
a  servant  to  her  the  said  E.  R,,  and  an  infant  of  tender  years,  to  wit, 
of  the  age  of  years,  under  the  dominion  and  control  of  the  said 

E.  R.,  and  unable  to  provide  for  herself,  heretofore,  to  wit,  on,  &c., 
and  on  divers  other  days  and  times  as  well  before  as  after  that  day, 
with  force  and  arms  at,  &c.,  unlawfully,  wilfully  and  maliciously  did 
omit,  neglect  and  refuse  to  provide  for  and  give  and  administer  to 
the  said  E.  W.  sut&cient  meat  and  drink  necessary  for  sustenance, 
support  and  nourishment  of  the  body  of  her  the  said  E.  W.,  and  did 
then  and  there  expose  the  said  E.  W.  to  the  cold  and  inclemency  of 
the  weather,(z)  as  well  within  as  without  the  house  wherein  the  said 
E.  R.  then  dwelt  and  kept  the  said  E.  W.  without  sufficient  warmth 
necessary  for  the  health  of  her  the  said  E.  W.,  to  wit,  at,  &c.  (the  said 
E.  R.  on  the  several  days  and  times,  and  during  all  the  time  afore- 
said, living  separately  and  apart  from  the  said  S.  R.  her  husband,  to 
wit,  at,  &c.),(a}  contrary  to  the  duty  of  her  the  said  E.  R«,  as  the  mis- 

<y)  Dickiiiflon*8  Q.  S.  Oth  ed.  358. 

This  ifl  the  indictment  against  Elizabeth  Ridley,  2  Campb.  650,  bat  with  Uie  addition 
Buggeistcd  by  Lawrence  J.  as  necessary  to  sustain  it  See  3  Chit  C.  L.  1st  ed.  861,  and 
R.  o.  Friend,  R.  6l  R.  C.  C  20.  Unless  the  child  be  of  tender  years,  unable  to  provide  for 
itself,  and  is  under  the  control  of  the  defendant,  so  as  to  be  unable  to  take  any  steps  by 
leaving  the  vervice,  or  remonstrating  or  complaining  to  a  magistrate,  mere  nonfeasance 
respecting  it  would  be  a  mere  breach  of  contract,  and  not  iii^ctable.  See  R. «.  Ridley 
and  R.  o.  Friend. 

{X)  As  to  this  part  of  the  charge,  see  Dickinson's  ^Q.  S.  6th  ed.  314,  320,  358. 

(a)  Where  the  offender  is  a  married  woman,  living  with  her  husband,  it  is  neoessarr  to 
state  (and  prove)  instead  of  the  matter  abo^e  placed  within  brackets,  either  that  the  child 
was  imprisoned  by  her,  which  is  sufficient  to  show  her  duty  to  provide  it  with  food  (Reg. 
o.  Elizabeth  Edwards,  8  C.  &  P. '61 1,  FiNteaon  J.),  or  to  allege  as  follows :  •*  the  said 
husband  of  the  said  on  the  several  days  and  times,  and  during  all  the  times  afore- 

said having  provided  the  said  with  sufficient  meat*  drink  and  viotoals  necessary  for 

the  maintenance,  support  and  nonrisbmeDt  of  the  bod|y  of  the  said  ,  and  with  suffi- 

cient firing,  covering,  bedding  and  other  necessaries  proper  and  requisite  for  sustaining, 
supporting,  maintaining,  clothing  and  resting  the  body  of  the  said  and  covering  the 

same  f^om  the  cold  and  inclemency  of  the  weather,^  S.O.;  for  her  crime  is  the  williilly 
neglecting  to  deliver  the  &od  to  the  ehild  afl«r  Hhe  husband  had  provided  it  (R,  v.  Saoo- 
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tress  of  the  said  E.  W.  in  that  behalf,  by  reason  of  ail  which  premises 
she  the  said  E.  W.  afterwards,  to  wit,  on,  &c.,  became  and  was,  and 
for  a  long  time,  to  wit,  the  space  of  six  months  then  next  following, 
continued  to  be  very  weak,  sick  an4  ill  and  greatly  consumed  and 
emaciated  in  her  body,  to  wit,  at,  &c.,  aforesaid,  to  the  great  damage  of 
the  said  E,  W.^  and  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

Against  the  captain  of  a  vesseJ^for  bringing  into  the  fori  a  person  with 
an  infectious  disease^  under  the  Pennsylvania  acU{b) 

That  A.  E.,  late  of,  &c.,  on,  &c.,  being  master  and  commander  of 
the  schooner  St.  Andrews,  did  arrive  witli  the  said  vessel  from  beyond 
seas,  at  the  port  of  P.,  and  then  and  there  had  on  board  of  the  said 
vessel  a  certain  W.  M.,  then  and  there  disordered  with  a  certain  in- 
fectious disease  called  a  putrid  fever;  an(J.that  N.  F.,  then  and  still 
being  the  officer  appointed  by  virtue  of  the  act,  entitled  a  "  supple- 
ment to  the  act  entitled  an  act  for  imposing  a  duty  on  persons  con- 
victed of  heinous  crimes,  and  to  prevent  poor  and'  impotent  persons 
being  imported  into  this  province;"  together  with  J.  H.,  then  and  still 
being  one  of  the  physicians  appointed  by  virtue  of  the  act  of  general 
assembly,  entitled  "an  act  to  prevent  infectious  diseases  from  being 
brought  into  this  province,"  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  and  at  the  county  aforesaid,  did  repair  on  board  the 
same  schooner  or  vessel,  to  inspect  the  same  with  respect  to  the  health 
and  disease  of  the  people  on  board  the  same  vessel,  and  to  do  and 
perform  the  duties  to  their  respective  offices  belonging ;  and  that  he 
the  said  A.  E.,  then  and  there  well  knowing  the  same  W.  M.  to  be  so 
as  aforesaid  on  board  his  said  schooner  or  vessel,  and  to  be  disordered 
with  the  infectious  disease  aforesaid,  then  and  there  knowingly  and 
willingly  did  conceal  the  same  from  the  said  officer  and  physician, 
and  then  and  there  did  not  make  a  just  and  true  discovery  of  the 
sickly  and  disordered  state  and  condition  of  the  said  W.  M.  to  the 
said  officer  and  physician,  but  did  neglect  so  to  do,  to  the  great  dam- 
age of  the  health  and  lives  of  the  citizens  of  this  state,  contrary,  &c, 
against,  &c,     {Conclude  as  in  book  1,  chap.  3). 

Against  a  captain  of  a  vessel^  for  not  providing  wholesome  meat  for  his 
passengers.{c) 

That  E.  C,  late  of,  &c.,  mariner,  on,  &c.,  being  master  and  com- 
mander of  the  brigantine  Cunningham,  bound  from  Londonderry,  be- 
yond seas,  to  the  port  of  Philadelphia,  and  having  charge  of  the  same, 
on,  &c.,  and  within  the  jurisdiction  of  this  court,  did  import  into  the 
river  Delaware  from  the  port  of  Londonderry  aforesaid,  three  hundred 
and  forty  passengers  and  servants,  and  that  he  the  said  R.  C,  so  being 
master  and  commander  of  the  same  ship,  did  neglect  and  omit  to  pro- 


ders,  7  C.  &  P.  379,  Alderson  B.)    A  mother  would  be  liable  for  the  conrnqiiencet  of  not 
Buckling  her  unweaned  infant,  if  she  is  able  to  do  «o;  thoagh  if  she  be  married,  her  hus. 
band  would  be  bound  to  provide  food  for  another  child.    S^  per  Pattesun  J.,  Reg,  t>.  Ed- 
wards;  Dtckinson^s  Q.  S.  6th  ed.  358,  359. 
(6)  Drawn  by  Mr.  Bradford  iu  1790.  (c)  76. 
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vide  and'  su{>p)yChe  same  passenger^  and  serrants,  during  the  voyage 
aforesaid,  with  goo^  and  wholesome  meat,  dnnk  and  other  necessa- 
ries, and  did  wholly  omit  and  neglect  during  the  said  voyage  to  pro- 
vide and  supply  any  vinegav,  to  wash  and  cleanse  the  said  vessel,  or 
£0r  the  said  passengers  and  servants  ta  use  on  board,  during  the  said 
voyage  fvom  Londooderiry  aforesaid,  and  that  tlie  said  passengers  and 
servants  were  not  during  the  voyage  aforesaid  provided  and  supplied 
with  good  and  wholesome  meat,  dunk  and  other  necessaries,  nor  with 
any  vinegar  for  the  purposes  aforesaid,  and  that  the  said  passengers 
and  servants  then  and  there  wer.e  a  greater  number,  than  were  well 
supplied  and  provided  with  the. meats,  drinks,  vinegar  and  necessaries 
aforesaid,  by  reason  whereof  many  of  the  said  passengers  became  sick 
and  in  great  jeopardy  of  their  lives,  to  the  evil  example,  &c.,  contrary, 
&c.,  aod  against,  &c.     {Conclude  as  in  book  I,  chap,  3). 

Againit  overseers  for  crueVy  to  a  pauper.{d) 

That  en,  &o.,  one  M,  S.,  a  singlewoman,  was  a  poor,  weak,  im- 
potent and  infirm  person,  wholly  unable  to  maintain  herself,  and 
legally  settled  within  the  township  of  B.,  in  the  W.  R;  of  the  County 
of  Y.,  and  justly  entitled  by  the  laws  and  statutes  of  this  realm  to 
have  reasonable  and  necessary  support  and  relief  found  and  provided 
for  her  by.  the  overseers  of  the  poor  of  the  said  township,  and  that  J. 
B.,  late  of  B4  aforesaid,  well  knowing  the  premises,  and  having  the 
said  M.  S.  under  his  car«,  as  a  poov  person  of  and  belonging  to  the 
said  t€>wnship,  but  wilfully  and  maliciously  intending  to  injure  and 
oppress  the  said  M.  S.  on  the  day  and  year  aforesaid,  and  continually 
afterwards  until  the  day  of  the  death  of  the  said  M.  S.,  which  hap- 
pened on,  &c.,  at  B.  in  the  said  W.  R.,  his  duty  in  this  behalf  in  nor 
wise  regarding,  wilfully,  maliciously  and  unjustly  neglected  and 
refused  to  find  and  provide  for  the  said  M.  S.  reasonable  and  neees- 
sary  meat,  drink,  elothing^  bed  and  bedding,  whereby  the  said  JVL  S. 
was  reduced  to  a  state  of  extreme  weakness  and  infirmity;  and  after- 
wards, on,  &C.,  at,  &c.,  through  the  ^  want  of  such  reasonable  and 
necessary  meat,  drink,  clothing  and  bed  and  bedding,  died,  to-  the 
great  damage,  injury  and  oppression  of  the  said  M.  S.,  and  to  the 
shortening^of  her  life,  to  the  evil  example,  &o.,  and  against,  &£.(e) 
{Conclude  as  in  book  1,  chap.  3). 

{Add  count  for  commcin  as9.aidl). 

(d)  Dickin8on*8  Q.  S.  6th  ed.  361. 

(e)  This  was  the  indictment  in  R. «.  Booth  (Dick.  Q.  S.  361).  The  prisoner  was  oonTict- 
ed  and  imprisoned.  However,  in  1803,  six  judges  were  of  opinion,  that  an  overseer  is  pot 
indictable  for  the  consequences  of  got  relieving  a  pauper,  unless  an  order  of  justices  for  his 
relief  is  stated  and  proved  (except  in  case  of  urgent  necessity  where  no  such  order  could 
be  had  in  time) :  five  judges  thought  the  overseer  so  indictable,  as  he  hsd  taken  the  pauper 
under  his  care  without  such  order ;  R.  v.  Meredith  and  Turner,  R.  &.  R.  46.  lo  R.  o. 
Warren  (1820),  R.  &  R.  48  n.,  an  overseer  was  indicted  for  negiectin|[  to  supplj  medical 
aid  when  required,  to  a  pauper  labouring  under  a  dangerous  illness]  and  liolroyd  J.,  held 
the  offence  sufficiently  charged  and  proved,  thoU|^h  the  pau[>er  was  not  in  the  workhouse^ 
or  before  his  illness  needed  parish  reliojf.. 
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Against  a  jwror  far  not  appearing  when  summoned  on  a  coroner's  in^ 
quesLif) 

That  on,  &c,,  at,  &c.,  one  A.  B.  died  within  the  limits  of  the  borough 
of  Reading,  in  the  County  of  Berks,  of  a  sudden  and  violent  and  not 
natural  death,  and  that  the  body  of  the  said  A.  B.  then  lay  dead  in  the 
parish  of  St.  6.  within  the  limits  of  the  borough  aforesaid,  whereof 
information  had  been  then  jind  there  duly  given  to  J.  J.  B.,Esq.,  who 
then  was  the  coroner  of  the  borough  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent, that  thereupon  the  said  J.  J.  B.,  so  being  such  coroner  aforesaid, 
to  wit,  on  the  said  day  of  in  the  year  aforesaid,  in  the 

parish  of  St.  G.  within  the  limits  of  the  borough  aforesaid,  duly  made 
his  certain  warrant  in  writing  under  his  hand  and  seal,  as  such  coro- 
ner as  aforesaid,  directed  to  the  constables  and  wardens  of  the  said 
borough,  whereby  the  said  coroner  in  her  majesty's  name  charged 
and  commanded  them,  that  on  sight  thereof  they  should  summon  and 
warn  twenty-four  able  and  sufficient  men  of  their  constable-wick  per- 
sonally to  appear  before  him  on  the  said  day  of  at 
o'clock  in  the  at  the  house  known  by  the  sign  of  the  in 
street,  in  the  said  borough,  then  and  there  to  do  and  execute 
all  such  things  as  should  be  given  them  in  charge  on  behalf  of  our 
sovereign  lady  the  queen's  majesty,  touching  the  death  of  the  said  A. 
B.,  and  that  they  should  make  a  return  of  those  whom  they  should  so 
sunmion. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent, that  C.  D.,  of  the  parish  of  St.  G.  within  the  borougli  aforesaid, 
on  the  said  day  of  in  the  year  aforesaid,  and  long 

before,  was  an  inhabitant  householder  of  the  parish  of  St.  G.  aforesaid 
within  the  borough  aforesaid,  and  a  person  able  and  sufficient  to  do 
and  execute  all  such  things  as  might  and  should  be  given  to  him  in 
charge,  on  behalf  of  our  said  lady  the  queen,  touching  the  death  of 
the  said  A.  B.,  and  that  he  the  said  C.  D.  then  and  there  was  duly 
summoned  and  warned  personally  to  appear  before  the  said  J.  J.  B., 
so  being  such  coroner  as  aforesaid,  at  the  time  and  place  aforesaid,  to 
,do  and  execute  all  such  things  as  there  might  be  given  to  him  in 
charge  touching  the  premiss  aforesaid.  Nevertheless  the  said  C.  D., 
wholly  neglecting  his  duty  in  that  behalf,  did  not  nor  would  personally 
appear  before  the  said  J.  J.  B.,so  being  such  coroner  as  aforesaid,  but 
so  to  do,  and  to  do  his  duty  on  that  behalf,  then  and  there  totally  did 
neglect,  and  wilfully,  obstinately  and  contemptuously  did  make  de- 
fault, against  the  form  and  effect  of  the  said  warrant  and  summons, 
in  contempt,  &c.,  and  against,  kc    {Conclude  as  in  book  1,  chap.  3). 

Second  count 

That  the  said  C.  D.,  on  the  said  day  of  in  the  year 

aforesaid,  and  long  before,  was  an  inhabitant  of  and  in  the  parish  of 
St.  G.  aforesaid  within  the  borough  aforesaid,  and  thai  he  the  said  C. 
D.  then  and  there  was  duly  summoned  and  warned  personally  to  ap- 

(/)  Dickinflon*8  Q.  S.  Sth  ed.  431 ;  see  iitat  4  Ed.  I.,  c  9 ;  R.  o.  Jones,  H  Stra.  1145; 
R.  o.  Lowe,  t6.  830 ;  2  In/rt.  225 ;  Fortescue  de  Laudibus,  c.  25. 

45* 
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pear  befare  the  said  J.  J,  B.,.  so.  being  such  coroner  a9.af(»resaid,  at 
(ih^  particular  time  and  glace  staled  in  the  warrant),  to  do 
and  execute  all  such  things  as  then  and  there  might  be  given  to  him 
in  charge  touching  the  death  of  the  said  A.  B.,  then  lying  dead  in  the 
parish  of  St.  6.. aforesaid  within,  the  borough  aforesaid,,  of  a  violent 
death.  Nevertheless  the  said  C.  S.,  wholly  negleoting  bis  duly  in 
that  behalf,  did  not  noc  would  personally  appear  befoiB  the  said  J.  J. 
B.,  so  being  such  coroner  as  aforesaid,  upon  the  occasion  aforesaid; 
but  so  to  do,  and  to  do  his  duly  in  that  behalf,  then  and  there  totally 
did  neglect,  and  wilfully,  obstinately  and  contemptuously  did  make 
default ;  in  contempt,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Fof^refimvg  to  serve  the  cfftbe  of  overseer  ofAe  poor.{g) 

That  on,  &c.,  at,  die.,  B.  C,  Esq.,  and  D.  E.,  Esq.,  then  and  yet 
being  two  of  the  justices  of  our  said  lady  the  queen,  assigned  to  keep 
the  peace  of  our.  said,  lady  the  queen  in  the  said  County  of  M.,  and 
also  tahear  and  determine  divers  felonies,  trespasses  and  other  mis- 
demeanors committed  in  the  same  county  (pne  of  them  then  being  of 
the-  quorum),  and  both  dwelling  near  the  said  parish  of  A.  in  the 
County  of  M.  aforesaid,  did  under  their  hands  and  seals  nominate  and 
appoint  F.  &,  late  of,  &c.*,  then  being  a  substantial  householder  in  the 
said  parish  of  A.  in  the  county  aforesaid,  to  be  overseer  of  the  poor 
of  the  said  parish  for  the  year  then  ensuing,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  that  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  he  the  said  F^  G.  had  due  notice  of  the  said 
nomination  and  appointment,  and  was  duly  and  legally  served  there- 
with ;  yet  he  the  said  F.  G.,  of  the  parish  aforesaid  in  the  county 
aforesaid,  yeoman,  on  the  said  day  of  in  the  year  afore- 

said, and  continually  afterwards  until  the  day  of  the  taking  of  this 
inquisition,  during  all  which  time  he  the  said  F.  G.  was,  and  con- 
tinued, and  y,et  is  an  inhabitant  and  householder  within  the  same 
parish  in  the  county  aforesaid,  at,  &e.,  unlawfully,  obstinately  and 
contemptuously  did,  and  yet  doth  neglect  and  refuse  to^  take  upon 
himself  the  execution  of  the  said  office  of  overseer  of  the  poor  of  the 
said  parish  of  A.  in  the  said  County  of  M.,  to  which  he  was  so  no- 
minated and  appointed  as  aforesaid,  or  to  intermeddle  or  act  therein ; 
against,  jjlc,  and  against,  &c.     (Conclude  as  in.  book  1>  chep.  3), 

Fcr  refusing  to  execute  the  cffice  of  constable.{h). 

That  J.  K.,  &c  of,  &Cv,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  to  wit,  at  a  court  of  General  Quarter  Sessions  Records, 
held  before  M.  B.  and  L*  L.,  &c.,  of  the  same  county,  justices  assigned 
to  keep  the  peace  (the  said  L  K,  then  and  there  being  an  inhabitant 
and  resident  of  said  township  of  P.),  was  duly  constituted  and  ap- 
pointed by  the  said  M.  B.,  &c.,  to  be  constable  of,  &c.,  from,  &c.,  for 

(g^)  Dl«kinfoo*8  Q«  Si  Gth  ed.  430.  As  to  what  constitates  a  hooaehdider  for  the  purpose, 
of  liability  to  serve  this  oBofie^  see  R.  v,  Poynder,  1  .fi*.  dt.  C.  i7|i 
(A)  Drawn  bj  WiUUm  Bradford,  Eeq. 
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the  term  of  one  year  then  next  following,  whereof  the  said- J.  K.,  on, 
&c.,  at,  &c.,  had  notice.  Nevertheless  Che  said  J.  EL,  his  duty  in  this 
behalf  not  regarding,  but  intending  the  due  execution  of  justice  as 
much  as  in  him  lay,  to  hinder  and  retard  from,  (&c.,  to,  &c.,  at,  &c,y 
the  office  of  constable  of,  &c.,  on  himself  totake  and  execute,  wilfully^ 
obstinately  and  contemptuously,  hath  altogether  refused  and  denied, 
to  the  manifest  contempt  and  hinderance  of  justice,  to  the  evil  ex- 
ample, &c.,  and  against,  &c.     {Conclude  as  in  book  I,  chap.  3). 

Fm^  refusing  totake  the  tffice  tf  chief  GcnskLble^  being  duly  elected  at' the 
quarter  sessicns.{i) 

That  at  the  General  Quarter  Sessions  of  the  Peace  holden  at,  (papr 
tton  of  the  session)^  one  A.  B.,  of  the  parish  of  C,  within  the  hundred 
of  0.  in  the  County  of  M.  aforesaid,  yeoman,  then  and  long  before 
being  an  inhabitant,  and  residing  in  the  said  parish  of  C.  within  the 
hundred  and  county  aforesaid,  and  an  able  and  proper  person  to  ex.- 
ecute  the  office  of  chief  constable  within  the  said  hundred,  was  then 
and  there,  by  the  justices  above  named,  at  the  same  session,  in  due 
manner  elecied(y)  to  be  one  of  the  chief  constables  of  the  hnndred 
aforesaid,  in  the  room  and  instead  of  one  C.  D.,  whereof  he  the  said 
A.  B.  afterwards,  to  wit,  on,  &c.,  at,  &c;,  within  the  hundred  and 
county  aforesaid,  had  notice ;  and  afterwards,  to  wit,  on,  &c.,  at,  &C.,. 
was  summoned  before  the  said  justices  at,  &c.,  to  be  sworn  into  his^ 
said  office(Ar)  of  chief  constable  of  the  said  hundred  of  (iJ?) ;  never- 

theless the  said  A.  B.  his  duty  in  that  behalf  not  regarding,  but  con- 
triving and  intending  wholly  to  neglect  and  serve  the  said  office  o£ 
chief  constable,  on,  &:c.,  and  continually  afterwards  until  the  day  of 
the  taking  of  this  inquisition,  at  the  parish  aforesaid  within  the  hun-> 
dred  and  county  aforesaid,  unlawfully,  wilfuUy,  obstinately  and  con- 
temptuously did  wholly  neglect  and  refuse  to  take  upon  himself  and 
to  execute  the  said  office  of  chief  constable,  within  the  said  hundred. 
of  0.  in  the  county  aforesaid ;  to  the  great  hinderance  of  public  justice,, 
and  against,  &e.    {Conclude  as  in  book  1,  chap.  3). 

.Against  a  gaoler  for  a  voluntary  escape,{J[) 
«That  hereto jGore^  to<  wit,  at  the  General  Quarter  Sessions  of  the- 

(f)  Dickinson*8  Q.  S.  6th  cd.  489. 

Ij)  lb. ;  see  R.  v.  MacArthur,  Peake*s  C.  N<  P.  aoo.  The  special  olrcaontances  of  the 
election,  and  of  the  notice  of  it,  must  be  set  forth ;  2  Hawk,  c  10,  s.  46 ;  Bac  Abr.  tit  Con^ 
tiaUe  (A) ;  ante^  iiL  E$capst, 

(it)  The  summons  should  be  stated  aecordinjf  to  fact;. see  Png*i  case,.  Alayn's  R.  78^. 
acted  on  in  Fortesc  Rep.  127.     Dickinson's  Q^  S.  6th  ed.  430. 

Refuging  to  aetept  tffiee».  The  refusal  to  accept  office,  which  parties  are  liable  to  servo 
and  to  which  thejr  are  duly  appointed,  is  an  indictable  offence.  Thus  a  person  duly  choseik 
is  indictable,  for  refusiojr  to  take  on  himself  the  office  of  constable  of  a  porish  which  he 
inhabits;  R.  v.  Harper,.  5  Mod.  96.  Refusing  to  take  the  oath  of  office  ib  prima  facie  ev\-,. 
dence  of  refusal  to  take  on  himself  the  execution  of  k,.and  that  refusal  need  not  be  stated^ 
in  the  indictment;  R.  v.  Brain,  3  B.  &  Ad.  614  Or  the  office  of  overseer  of  the  poor;  R« 
V.  Jones,  2  Str.  1145;  or  any  other  ministerial  office;  but  notice  of  the  appointment  must 
first  be  given  him;  and  the  indictment  must  show  the  duty  he  has  violated,  by  setting  out 
the  mode  in  which  he  was  appointed,  and. how. he  became  liable  to  serve;  R.  tu Harper,  «L 
Mod.  96. 

(/)  Areh.C.  P.  5lh  Am.  ed.  654. 
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Peace,  holden  at  {so  continuing  the  record  of  the  conviction 

of  the  party  who  escaped^  stating  it  however  in  the  past,  and  not  in 
the  present  tense;  then  proceed  thus):  as  by  the  record  thereof  more 
fully  and  at  large  appears;  which  said  judgment  still  remains  in  full 
force  and  effect,  and  not  in  the  least  reversed  or  made  void. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  at  the  said  General  Quarter  Sessions 
of  the  Peace  abovje  mentioned,  he  the  said  J.  N.  was  then  and  there 
committed  to  the  care  and  custody  of  J.  S.,  he  the  said  J.  S.  then  and 
still  being  keeper  of  the  common  gaol  in  and  for  the  said  County  of 
Berks,  there  to  be  kept  and  imprisoned  in  the  gaol  aforesaid,  accord- 
ing to  and  in  pursuance  of  the  judgment  and  sentence  aforesaid  ;  and 
the  said  J.  S.  the  said  J.  N.  then  and  there  had  in  the  custody  of  him, 
the  said  J.  S.,  for  the  cause  aforesaid,  in  the  gaol  aforesaid. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  of  ihe  parish  of  L.  in  the  said  County  of 
Berks,  yeoman,  afterwards,  and  before  the  expiration  of  the  six 
calendar  months  for  which  the  said  J.  N.  was  so  ordered  to  be  im- 
prisoned as  aforesaid,  and  whilst  the  said  J.  N.  was  so  in  the  custody 
of  the  said  J.  S.,  as  such  keeper  of  the  said  common  gaol  as  aforesaid, 
to  wit,  on,  &c.,  at,  &a,  feloniously,  (if  the  offence  for  which  J,  N.  was 
convicted  was  a  felony)^  nnlawfiilly,  voluntarily  and  contemptuously 
did  permit  and  suffer  the  said  J.  N.  to  escape  and  go  at  large  whither- 
soever he  would ;  whereby  the  said  J.  N.  did  then  and  there  escape 
out  of  the  said  prison  and  go  at  large  whithersoever  he  would ;  in 
contempt  of  our  said  lady  the  queen  and  her  laws,  contrary  to  the 
duty  of  the  said  J.  S.,  so  being  keeper  of  the  gaol  aforesaid,  in  manifest 
hinderance  of  justice,  to  the  evil  example,  &c.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  chap.  3). 

Same  where  the  parly  escaping  was  committed  by  a  judge  as  a  fugitive 
from  juslice.{m) 

That  on,  &c.,  A.  V.  P.,  being  one  of  the  judges  of  the  said  com- 
monwealth under  the  constitution  and  laws  thereof,  and  one  of  the 


(m)  This  indictment  was  prosecuted  in  Philadelphia,  at  July  T.  1847,  by  Mr.  Champ- 
iicy»«  the  attorney-general  of  Pennsylvania.     The  defendiant  was  aoqaitted. 

The  ticcond  count,  which  is  very  elaborate,  is  as  follows : 

**  And  the  hiquest  aforesaidyon  their  oaths  and  affirmations  aforesaid,  do  fhrther  prewDt, 
that  T.  G.  P.  being  governor  of  the  State  of  Maryland,  heretofore,  to  wit,  on,  Sic^  and 
according  to  the  nonntitution  and  laws  of  the  United  States,  gave  information  to  hia  excel- 
lency F.  R.  S.,  then  and  now  governor  of  the  Commonwealth  of  Pennsylvania,  that  a 
certain  I.  B.,  late  of,  dte.,  in  the  said  State  of  Maryland,  stood  char^red  upon  the  affidavit 
of  A.  S.  with  the  crime  of  an  assault,  with  intent  to  kill  him  the  said  A.  S.;  and  tiie  aaid 
T.  G.  P.  so  being  governor  of  the  said  State  of  Maryland,  did  at  the  same  time  and  in 
mauner  aforesaid,  further  request  that  he  the  said  F.  R.  S.,  so  being  governor  of  tiiis  com- 
monwealth, would  cause  the  said  I.  B.  to  be  apprehended,  secured  and  delivered  up  to  J.  Z. 
as  agent  on  the  part  of  the  said  State  of  Maryland,  as  a  fugitive  from  justice,  to  be  re- 
moved for  trial  in  the  said  State  of  Maryland,  having  jurisdiction  of  his  crime  aforesaid, 
agreeably  to  the  constitution  of  the  United  States  and  the  provisions  of  an  act  of  congress, 
passed  the  twelfth  day  of  February,  seventeen  hundred  and  ninety-three;  and  forther  that 
the  said  T.  G.  P.,  so  being  governor  of  the  said  State  of  Maryland,  on,  &c^  in  and  by  a 
certain  paper  instrument  in  writing  and  printing,  uiulci  the  band  of  the  aaid  T.  Gi  P.,  so 
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assocrafe  judges  of  this  honourable  court,  in  due  form  of  law  did 
make  his  warrant  of  commitment  under  his  hand  and  the  seal  of  this 

bc^iog  irovernor  as  aforesaid,  and  the  great  seal  of  the  said  State  of  Maryland,  duly  attested 
by  W.  T.  W.  then  secretary  of  the  said  State  of  Maryland,  did  authorize  and  empower 
the  said  J.  Z.  to  take  and  receire  the  said  I.  B.,  a  fugitive  from  justice  as  aforesaid,  and 
convey  him  to  the  State  of  Maryland,  there  to  be  deaU  with  according  to  law;  and  the 
inquest  aforesaid,  on  their  oaths  and  alBrmations  aforesaid,  do  further  present,  that  the 
said  F.  R.  S.,  so  being  governor  of  the  said  commonwealth,  afterwards,  to  wit,  on,  &c., 
inoed  a  certain  writ,  warrant  and  mandate,  bearing  date  the  day  and  year  last  aforesaid, 
at  flarrisburg  in  this  state,  under  the  hand  of  him  tTie  said  F.  (so  being  governor  aforesaid, 
and  the  great  seal  of  this  commonwealth,  duly  attested  by  J.  M.,  tiien  and  now  secretary 
of  the  said  commonwealth,  directed  to  A.  V.  P.,  Esq.,  an  Associate  Judge  of  the  Court  of 
Common  Pleas  for  the  City  and  Counter  of  Philadelphia,  op  to  an^  other  judge  or  justice 
of  the  peace  of  this  commonwealth,  reciting  therein  the  information  given  by  the  said  T. 
6.  P.,  governor  as  aforesaid,  to  him  the  said  F.  R.  S.,  ^^overnor  as  aforesaid,  and  the  request 
of  him  the  said  T.G.  P.,  so  being  governor  as  aforesaid,  as  the  same  are  above  particularly 
set  forth,  in  and  by  which  said  writ,  warrant  and  mandate,  he  the  said  F.  R.  S.,  so  being 
governor  as  aforesaid,  did  authorize  and  require  him  tiic  said  A.  V.  P.,  so  being  associate 
judge  as  aforesaid,  or  any  other  judge  or  justice  of  the  peace  in  this  commonwealth  as 
aforesaid,  to  issue  a  warrant  in  the  form  of  law,  directed  to  any  constable  or  other  proper 
officer  for  tli&  apprehending  and  securing  the  said  I.  B.,and  that  when  secured,  he  the  said 
A.  V.  P.,  so  being  associate  judge  as  aforesaid,  or  piny  otiier  judge  or  justice  of  the  peace 
of  this  commonwealth^  would  cause  him  the  said  I.  B.  to  be  delivered  up  to  the  said  J.  Z., 
agent  as  aforesaid,,  to  the  intent  that  he  might  be-  removed  from  this  state  into  the  said 
State  of  Maryland,  having  jurisdiction  of  his  crime,  the  said  agent  peaceably  and  lawfully 
behaving.  Which  said  writ,  warrant  and  mandate,  on  the  day  and  year  last  aforesaid,  he 
the  said  F.  R.  S.  then  being  governov  as  aforesaid,  sent  and  transmitted  to  the  said  A. 
V.  P.,  so  being  associate  judge  as  aforesaid,  by  whom^  it  was  duly  received,  to  wit,  on,  &c^ 
at^  iftte. 

**  And  the  inquest  aforesaid,  on  their  oaths  and  afBt-mations- aforesaid,  do  further  present, 
that  afler wards,  to  wit,  on,  &c.,  at,  dtc.,  the  said  A.  V.  P.  so  being  Associate  Judge  of  the 
Court  of  Common  Picas  for  the  city  and  county  aforesaid,  in  pursuance  of  the  command 
io  the  said  writ,  warrant  and  mandate  of  the  said  F.  R.  S.,  governor  as  aforesaid,  issued 
bis  warrant  for  the  arrest  of  the  said  I.  B.,  bearing  date  the  day  and  year  last  aforesaid; 
at,  &.C.,  under  the  hand  and  seal  of  him  the  said  A.  V.  P.,  so  being  associate  judge  as  afore- 
said,  directed  to  J.  H.  B.,  then  and  tliere  being  one  of  the  officers  of  the  police  of  Philadel- 
phia, acting  under  the  authority  of  the  mayor  of  the  said  city;  and  the  said  J.  Z.  so  being 
agent  of  the  said  State  of  Maryland  for  the  purposes  aforesaid;  which  Baid  warrant  is  in 
these  words  and  figures,  tu  wit : 

•"'City  and  County  of  PbiUdelphia,  fft 

**  ^The  Commonwealth  of  Pennsylvania, 

••  *  To  J.  H.  B.,  or  J.  Z.,    Greetinj^ : 

***  Whereas  his  exeellency  F.  R.  S.,  Governor  of  the  Commonwealth,  has  issued  his  wai^i 
rant  to  me  the  subscriber,  one  ef  the  Judges  of  the  Court  of  Common  Pleas  of  the  said 
county,  setting  forth  that  a  cei4ain  I.  B.,  late  of,  &c.,  in  the  State  of  Maryland,  stands 
charged  upon  the  affidavit  of  A.  S.  with  the  crime  of  an  assault  with  intent  to  kill  him, 
and  that  said  I.  B.  is  a  fugitive  frogi  justioe,  and  authorizing  and  requiring  me  to  issue  a 
warrant  in  due  form  of  law,  directed  to  any  constable  or  other  proper  officer,  to  apprehend 
and  seeure  the  said  I.  B.,.and  when,  so  scoured  to  cause  him  to  be  delivered' to  J;  Z^  agent 
from  the  State  of  Maryland.  These  are  therefore  to  command  you  the  said  B.  and  Z.,  or 
either  of  you,  to  take  the  said  I.  B.  and  bring  him  forthwith  before  the  subscriber,  to 
answer  said  charge  and  to  be  further  dealt  with  according  to  law. 

•*^»  Witness  my  hand  and  seal  at,  &c.,  on,  &,c.  A.  V.  P.* 

**  By  virtue  of  which  said  warrant,  they  the  said  J.  H.  B.  and  J.  Z.,  acting  as  aforesaid, 
arrested  and  secured  the  said  I.  B.  named*  in  the  information  of  the  said  Governor  of  the 
State  of  MaryUind  and  the  writ,  warrant  and  mandate  of  the  said  Governor- of  Pennsylva- 
nia,  in  the  charge  aforesaid,  and  held  and'  detained  him  the  said  I.  B.  in  the  charge  and' 
keeping  of  the  said  J.  H.  B.  and  J.  Z.,  acting  as  aforesaid ;  and  the  said  I.  B.  being  so  held< 
and  detained,  presented  hie  petition  over  the  mark  of  him  the  said  I.  B.  to  the  said  A.  V.  P.,. 
so  being  associate  judge  as  aforesaid,  setting  forth  that  the  said  I.  B.  was  illegally  deprived 
of  his  liberty,  and  praying  that  he  the  said  A.  V.  P.,.  so  being  associate  jud|fe  as  aforesaid, 
would  grant  him  the  said  1.  B.  a  writ  of  habeas  corpua  to  reUeve  the  said  I.  B.  from  the 
said  detention  and  restraint  Whereupon  the  said  A.  Y.  P.,  so  being  assoeiate  judge  as 
atore84id,,on  tJie  day  and  yeas>  last  aferasaid^  at  the  county  aforesaid,  allowed  the  said  writ 
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honourable  court,  to  wit,  at,  &c.,  bearing  date  the  day  and  year  afore- 
said, which  said  warrant  of  conimitraent  was  delivered  to  A.  F.,  then 
being  the  keeper  and  superintendent  of  the  prison  for  the  said  City 
and  County  of  Philadelphia,  in  and  by  which  said  warrant  he  the 
said  A.  V,  P.,  so  being  judge  and  justice  as  aforesaid,  certified  that 
on  the  day  and  year  aforesaid  one  I.  B.  was  committed  to  the  said 
prison  for  a  further  hearing,  to  answer  the  charge  of  being  a  fugitive 
from  justice  from  the  State  of  Maryland,  until,  &c. ;  and  he  the  said 
I.  B.  to  stand  committed  until  judgment  be  fully  complied  with,  as  by 
the  said  warrant  more  fully  appears.    By  virtue  of  which  said  war- 

of  habeas  corpus,  which  said  writ  of  habeas  corpus  did  thereapon  issue,  to  wit,  on,  &c^  at, 
&c^  out  of  the  said  Court  of  Common  Pleas,  duly  st^rned  and  sealed  with  the  seal  of  tJw 
said  court,  directed  to  J.  H.  B.,  commanding  him  the  said  J.  H.  B.,  that  the  body  of  him 
the  said  L  B.  under  his  the  said  J.  H.  B.*b  custody  deUined,  by  whatsoever  name  the  said 
I.  B.  might  be  detained,  together  with  the  day  and  cause  of  his  being  taken  and  detained, 
he  the  said  J.  H.  B.  have  before  him  the  said  A.  V.  P.,  so  being  an  associate  judge  of  the 
said  court,  forthwith  in  the  room  of  the  said  court  in  the  said  city  immediately,  then  and 
there  to  do,  submit  and  receive  whatsoever  he  the  said  A.  V.  P.,  so  being  associate  judge 
as  aforesaid,  should  then  and  there  consider  in  that  behalf.  In  obedience  of  the  command 
of  which  said  writ  of  habeas  corpus,  he  the  said  J.  H.  B.  did  then  and  there  bring  imme. 
d lately  the  body  of  the  said  I.  B.  before  the  said  judge  at  the  place  named  as  aforesaid, 
with  a  return  of  the  cause  of  the  detainer  of  the  said  I.  B.  written  and  endorsed  on  the 
back  of  the  said  writ  of  habeas  corpus,  over  the  signature  of  him  the  said  J.  H.  B.,  in  the 
words  following,  to  wit : 

"  *  The  within  named  I.  B.  is  detained  by  virtue  of  a  requisition  of  his  excellency  Gov- 
ernor T.  G.  P.  of  Maryland  on  the  Governor  of  Pennsylvania,  who  issued  his  warrant  for 
the  arrest  of  the  said  I.  B.  as  a  fugitive  from  justice  from  the  State  of  Maryland,  charged 
with  an  assault  and  battery  with  intent  to  kill. 

"»J.  H.  B.  SdLtof  PoUcc 
"  •  Philadelphia,  &c.  "  *  To  Judge  P.' 

**  Whereupon  the  said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  on,  &c.,  at,  &a, 
heard  and  examined  the  said  charges  and  the  complaint  of  the  said  I.  B.,  and  afterwards, 
to  wit,  on,  &c,  (t,  &c.,  committed  the  said  I.  B.  to  the  prison  for  the  said  City  and  County 
of  Philadelphia  for  a  further  hearing  before  him  the  said  A.  V.  P.,  so  being  an  associate 
judge  as  aforesaid,  to  answer  the  said  charges  before  him  the  said  A.  V.  P.,  so  being  an 
associate  judge  as  aforesaid,  on,  &Cn  in  the  Quarter  Sessions  court-room,  and  did  then 
and  there,  to  wit,  on,  &rC.,  make  out  bis  warrant  of  commitment  in  due  form  of  law,  under 
the  hand  of  him  the  said  A.  V.  P^  so  being  associate  judge  as  aforesaid,  and  the  seal  of 
the  Court  of  Quarter  Sessions  of  the  Peace  for  the  City  and  County  of  Philadelphia,  of 
which  said  court  he  the  said  A.  V.  P.  was  then  and  there  likewise  an  associate  judge,  to 
wit,  at  the  county  aforesaid,  bearing  date  the  day  and  year  last  aforesaid ;  which  said  war- 
rant of  commitment  was  delivered  to  A.  F.,  then  being  the  keeper  and  superintendent  of 
the  prison  for  the  said  City  and  County  of  Philadelphia,  in  and  by  which  said  warrant  ho 
the  said  A.  V.  P.,  so  being  judge  and  justice  as  aforesaid,  certified  that  on  the  day  and  year 
aforesaid  the  said  I.  B.  was  committed  to  the  said  prison  for  a  further  hearing  to  answer 
the  charge  of  being  a  fugitive  from  ju.stice  from  the  State  of  Maryland,  until,  dtc,  to  wit, 
&.C.,  in  the  room  of  the  said  court;  and  he  the  said  I.  to  stand  committed  until  judg- 
ment  be  fully  complied  with  as  by  the  said  warrant  more  fully  appears.  By  virtue  of 
which  said  warrant  of  commitment,  aflerwards,  to  wit,  on,  &,c.,  aforesaid,  at  the  county 
aforesaid,  A.  F.  being  the  keeper  and  superintendent  of  the  said  prison  for  the  said  city 
and  county,  did  receive  the  said  I.  B.  into  his  custody  in  the  said  prison  for  the  said  city 
and. county,  situate  in  the  said  county,  and  did  also  take  and  receive  the  said  warrant  of 
commitment.  And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  the  said  A.  F.,  late  of  the  said  county,  yeoman,  so  being  keeper  of 
the  said  prison  for  the  said  city  and  county,  and  having  the  said  I.  B.  in  his  custody  in  the 
said  prison  on  that  occasion,  afterwards,  to  wit,  on,  &.C.,  at  the  county  aforesaid  and  within 
the  jurisdiction  of  this  court,  unlawfully  and  negligently  did  permit  and  suffer  the  said 
I.  B.,  so  being  a  prisoner  committed  to  the  said  prison  as  aforesaid,  to  escape  and  go  at 
large  from  and  out  of  the  custody  of  him  the  said  A.  F.  out  of  the  said  prison,  wheresn- 
ever  he  would,  whereby  the  said  I.  B.  did  then  and  there  escape  out  of  the  said  priimn, 
nnd  go  at  large  whithersoever  he  would,  to  the  great  hinderance  and  obstruction  of  justice, 
in  contempt,  &c^  to  the  evil  example,  ^c,  and  against,  Slc 
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rant  of  commitment,  afterwards,  to  wit,  on,  &c.,  A.  F.  then  being  the 
keeper  and  superintendent  of  the  said  prison  for  the  said  city  and 
county,  did  receive  the  said  I.  B.  into  his  custody  in  the  said  prison 
for  the  said  city  and  county,  situate  in  the  said  county,  and  did  also 
take  and  receive  the  said  warrant  of  commitment. 

And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  A.  F.,  late  of,  &c.,  so  being  keeper 
of  the  said  prison  for  the  said  city  and  county,  and  having  the  said 
I.  B.  in  his  custody  in  the  said  prison  on  that  occasion,  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  un- 
lawfully, voluntarily  and  contemptuously  did  permit  and  suffer  the 
said  I.  B.,  (so  being  a  prisoner  committed  to  the  said  prison  as  afore- 
said), to  escape  and  go  at  large  from  and  out  of  the  custody  of  him 
the  said  A.  F.,  out  of  the  said  prison,  wheresoever  he  would,  whereby 
the  said  I.  B.  did  then  and  there  escape  out  of  the  said  prison  and  go 
at  large  whithersoever  he  would,  to  the  great  hinderance  and  obstruc- 
tion of  justice,  in  contempt  of  the  laws  of  this  commonwealth,  to  the 
evil  example,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Against  a  constable  for  a  negligerU  escape.{n) 

That  on,  &c.,  at,  &c.,  ^  J.  S.,  then  being  one  of  the  constables  of 
the  said  parish,  brought  one  J.  N.  before  A.  C,  Esq.,  then  and  yet 
being  one  of  the  justices  of  our  said  lady  the  queen,  assigned  to  keep 
the  peace  for  our  said  lady  the  qiieen  in  and  for  the  county  aforesaid, 
and  also  to  hear  and  determine  divers  felonies,  trespasses  and  other 
misdeeds  committed  in  the  said  county ;  and  the  said  J.  N.  then  and 
there  was  charged  before  the  said  A.  C.  by  one  C.  H.,  spinster,  upon 
the  oath  of  the  said  C.  H.  that  he  the  said  J.  N.  had  then  lately  be- 
fore violently,  and  against  her  will  feloniously  ravished  and  carnally 
known  her  the  said  C.  H. ;  and  the  said  J.  N.  was  then  and  there 
examined  before  the  said  A.  C,  the  justice  aforesaid,  touching  the 
said  offence  so  to  him  charged  as  aforesaid ;  upon  which  the  said  A. 
G.,  the  justice  aforesaid,  did  then  and  there  make  a  certain  warrant 
under  his  hand  and  seal,  in  due  form  of  law,  bearing  date  the  said, 
&c.,  directed  to  tlie  keeper  of  Newgate  or  his  deputy,  commanding 
him  the  said  keeper  or  his  deputy  that  he  should  receive  into  his 
custody  the  said  J.  N.,  brought  before  him  and  charged  upon  the 
oath  of  the  said  C.  H.  with  the  premises  above  specified ;  and  the 
said  justice  by  the  said  warrant  did  command  the  said  keeper  of 
Newgate  or  his  deputy  to  safely  keep  him  the  said  J.  N.  there  until 
he  by  due  course  of  law  should  be  discharged ;  which  said  warrant, 
afterwards,  to  wit,  on,  (Slc,  at,  &c.,  was  delivered  to  the  said  J.  S., 
then  being  one  of  the  constables  of  the  said  parish  as  aforesaid,  and 
then  and  there  having  the  said  J.  N.  in  his  custody  for  the  cause  afore- 
said ;  and  the  said  J.  S.  was  then  and  there  commanded  by  the  said 
A.  C.  to  the  justice  aforesaid,  to  convey  the  said  J.  N,  without  delay 
to  the  said  gaol  of  Newgate,  and  to  deliver  him  the  said  J.  N.  to  the 
keeper  of  the  said  gaol  or  his  deputy,  together  with  the  warrant 

(n)  Arch.  C.  P.  5tb  Am.  ed.  G5S. 
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aforesaid,  *  And  the  jurors  aforesaid,  upon  fheir  oath  aforesdrd,  do 
further  present,  that  the  said  J.  S.,  late,  Sic.,  baker,  afterwards,  to  wit, 
on,  &c.,  then  being  one  of  the  constables  of  the  said  parish  as  afore- 
said, and  then  having  the  said  J.  N.  in  his  custody  for  the  cause  afore* 
said,  at,  &c.,  the  said  J.  N.  out  of  the  custody  of  him  the  said  J.  S. 
unlawfully  and  negligently  did  perasit  to  escape  and  go  at  large 
whithersoever  he  would,  whereby  the  said  J.  N.  did  then  and  there 
escape  and  go  at  large  whithersoever  he  would,  to  the  great  hiuder- 
ance  of  justice,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  ^3). 

Against  a  prisoner  for  escape  oui  -of  custody  of  constable.{o) 

(State  the  charge  h^ore  the  magistrate,  the  warrant  of  commit- 
ment  and  the  d^endant^s  being  in  the  custody  of  J.  S.,  as  in  the 
last  precedent  J  to  the  *,  and  then  proceed  thus) :  And  tlie  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
J.  N.,  late,  &c.,  labourer,  so  being  in  the  custody  of  the  said  J.  S., 
under  and  by  virtue  of  the  warrant  aforesaid,  afterwards  and  whilst 
be  continued  in  such  custody,  and  before  he  was  delivered  by  the 
said  J.  S.  to  the  said  keeper  of  Newgale  or  his  deputy,  to  wit,  on, 
&c.,  at,  &c.,  in  the  county  aforesaid,  out  of  the  custody  of  the  said 
J.  S.  unlawfully  did  escape  and  goat  large  whithersoever  he  would, 
to  the  great  hinderance  of  justice,  to  the  evil  example,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Far  injlicthg  cruel  and. unusual  punishment  on  one  of  the  crew  of  a 
vessel^  ^c. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  on  the  high  seas  {or  otherwise),  out  of  the  jurisdiction  of  any 
particular  state  Of  the  said  United  States  of  America,  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  in  and  on  board  of  a 
certain  American  vessel,  being  a  called  the  in  and  upon 

one  then  and  there  being  one  of  the  crew  of  said  vessel,  did 

then  and  there  make  an  assault,  and  from  malice,  hatred  and  revenge, 
and  without  any  justifiable  cause,  then  and  there  did  inflict  upon  the 
said  cruel  and  unusual  punishment,  he  the  said  {the  offender), 

then  and  there  being,  {state  whether  the  master,  officer  or  one  of  the 
crew),  of  the  said  American  vessel,  being  a  called  the  to 

the  great  damage  of  the  said  against,  &c     {Conclude  as  in 

book  I,  chap.  5). 

Second  count. 

{Same  as  first,  substituting):  "did  then  and  there  make  an  as- 
sault, and  from  malice,  hatred  and  revenge  and  without  any  justifi- 
able cause,  then  and  there  did  beat  and  wound,  {or  as  the  case  may 
be)y  the  said  he  the  said,''  &c.,  for  "did  then  and  there  make 

an  assault,  and  from  malice,  hatred  and  revenge  and  without  any 

<o)  Arch.  C.  P^  «ih  Am.  ed.  ^3. 
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justifiable  cause,  then  and  there  did  inflict  upon  the  said  cruel 

and  unusual  punishment,  he  the  said/'  &c. 

TTtird  count 

That  A.  B.,  late  of,  iStc.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms  on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  United  States  of  America,  on  waters  wiihin  the 
admiralty  and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain 
American  vessel,  being  a  called  the  in  and  upon  one 

then  and  there  being  one  of  the  crew,  (or  oiherwiBt),  o£  the 
said  American  vessel,  being  a  called  the  in  and  upon  one 

then  and  there  being  of  the  said  called  the 

did  then  and  there  make  an  assault,  and  from  malice,  hatred  and 
revenge,  and  without  justifiable  cause,  then  and  there  did  beat, 
wound  and  imprison,  (or  as  the  <ase  may  te)^  the  said  and 

upon  the  said  then  and  there  being  of  the  said  vessel, 

being  a  called  the  then  and  there  did  inflict  cruel  and 

unusual  punishment;  he  the  said  then  and  there  being 

of  the  said  American  vessel,  being  a  called  the  ;  to  the 

great  damage  of  the  said  against,  &c.,  and  against^  &c.     (Con* 

elude  as  in  bdok  I,  chap.  3). 

(For final  county  seep.  17,  97  n,  123 n)w 

Jgainst  same  for  same^  the  punishment  heing  heating  and  wounding^ 
4rc.(p) 

That  W.  H.  G.  of,  &c.,  in  said  district,  master  mariner,  on,  &c.,  on 
the  high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  in  and  on,  to  and  of  the  <<  Richard  Mitchell,"  the 
same  then  and  thete  being  an  American  ship  or  Vessel,.aRd  belonging 
to  certain  persons  citizens  of  the  said  United  States,  Whose  names  are 
to  the  jurors  aforesaid  as  yet  unknown^  with  force  and  arms  an 
assault  did  make  in  and  upon  one  J.  P.  C.$  and  him  the  said  C.  tlren 
and  there  from  malice,  hatred  and  revenge,  and  without  justifiable 
cause,  did  beat  and  wound,  he  the  said  C.  then  and  there  being  one 
of  the  crew  of  said  ship  ot  vessel,  and  he  the  said  6.  then  and  there 
beihg  the  master  thereof,  against,  ftc  (Conclude  as  in  bipok  1, 
chap.  3). 
Second  count  Specifying  the  ptaiishmenl  more  minutely^ 
That  W.  H.  Or.  of,  &c.,  in  said  district,  master  mariner,  on,  &c.,  on 
the  high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  in  and  on  board  of  the  <<  Richard  Mitchell,"  the 
same  then  and  there  being  an  American  ship  or  vessel,  and  belonging 
to  certain  persons  citizens  of  the  said  United  States,  whose  names  are 
to  the  jurors  aforesaid  as  yet  unknown,  with  force  and  arras  another 
assault  did  make  in  and  upon  the  said  J.  P.  C,  and  then  and  there  from 
malice,  hatred  and  revenge  and  without  justifiable  cause,  did  strip 
and  expose  naked  down  to  the  middle  the  person  of  him  the  said  C, 
and  did  then  and  there  inflict  on  the  naked  back  of  him  the  said  G. 

{f)  Thin  form  was  tustained  in  Massachusetts  after  a  conviction. 
46 


Digitized  by  LjOOQIC 


542  ofFEircES  against  socibtt. 

seventeen  lashes  with  a  certain  instrument  called  ^the  cats/'  and 
then  and  there  after  the  infliction  of  said  lashes  as  aforesaid,  did  pour 
a  quantity  of  salt  brine  upon  the  said  naked  back  of  him  the  said  C. ; 
which  said  stripping  and  exposing  naked  the  person  of  him  the  said 
C.  as  aforesaid,  and  said  inflicting  of  said  lashes  as  aforesaid,  and 
which  said  pouring  of  salt  brine  as  aforesaid  upon  the  naked  back  of 
said  C,  were  a  cruel  and  unusual  punishment,  against,  &c  (Cofi- 
elude  as  in  book  1,  chap,  3). 

{For  final  coutU,  see  p.  17,  97  n,  123  n). 

Confining  a  boy  in  run  af  a  ship,  ^c. 

That  A.  B.  of,  &c.,  in  the  district  of  M.,  master  mariner,  in 
on  the  high  seas,  within  the  admiralty  and  maritime  juri^ic- 
tion  of  the  United  States,  and  on  board  of  the  same  then  and 

there  being  an  American  ship  or  vessel  of  the  United  States,  with 
force  and  arms  an  assault  did  make  in  and  upon  one  and  him 

the  said  then  and  there  from  malice,  hatred  and  revenge,  and 

without  justifiable  cause,  did  imprison  in  the  run  of  said  ship  or  ves- 
sel, and  detain  there  so  imprisoned  for  a  long  space  of  time,  to  wit, 
from  the  said  to  the  day  of  then  next  ensuing ;  be  the 

said  then  and  there  being  the  master  of  said  vessel,  and  he 

the  said  then  and  there  being  one  of  the  crew  thereof,  against, 

&c.     (Conclude  as  in  book  1,  chap.  3). 

Second  count    Refusing  suitable  food. 

That  A.  B.  of,  <&c.,  in  the  district  of  M.,  master  mariner,  on 
and  from  that  day  to  then  next  ensuing,  on  the  high  seas, 

within  the  admiralty  and  maritime  jurisdiction  of  the  United  States,  ■ 
in  and  on  board  of  the  the  same  then  and  there  being  an  American 
ship  or  vessel  of  the  United  States,  with  force  and  arms  did  withhold, 
from  malice,  hatred  and  revenge  s^nd  without  justifiable  cause,  suit- 
able food  and  nourishment  from  one  he  the  said  then 
and  there  being  the  master  of  said  ship  or  vessel,  and  he  the  said 
then  and  there  being  one  of  the  crew  thereof,  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

{For  final  count,  see  p,  17,  97  n,  123  n). 

Another  form  for  withholding  suitable  food,  ^. 

That  W.  L.  C.  of  in  said  district,  master  mariner,  on 

and  from  that  day  until  then  next  following,  on  the  high  seas, 

within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  out  of  the  jurisdiction  of  any  particular  state  thereof,  in 
and  on  board  the  ship  Farewell,  the  same  then  and  there  being  an 
American  ship  or  vessel  belonging  to  certain  persons  citizens  of  the 
said  United  Stales,  whose  names  are  to  the  jurors  aforesaid  as  yet 
unknown,  with  force  and  arms,  from  malice,  hatred  and  revenge  and 
without  justifiable  cause,  did  withhold  suitable  food  and  nourishment 
from  G.  W*  and  (eleven  others),  they  the  said  W.  (et  al.)  then  and 
there  being  the  crew  of  said  ship  or  vessel,  and  he  the  said  L.  C. 
then  and  there  being  master  thereof,  against,  &c.  {Conclude  as  in 
book  1,  chap,  3). 

{For  final  count,  see  p.  17,  97  n,  123  n). 
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For  forcings  4*^.,  a  seaman  ashore  in  a  foreign  pert* 

That  A.  B.,  late  of,  &c.,  mariner,  heretofore,  on,  &c„  at,  {specify 
definitely  ihe  particular  name  qf  the  place  and  country  where  the 
seaman  was  l^ft),  did  during  his  being  abroad,  maliciously  and  with- 
out justifiable  cause,  force  on  shore  at,  {as  before  mentioned)^  afore- 
said, one  he  the  said  then  and  there  being  a  mariner, 
and  belonging  to  the  company  of  a  certain  American  vessel,  being  a 
called  the  belonging  in  whole  or  in  part  to  a  certain 
person  or  persons  whose  name  or  names  are  to  the  said  jurors  un- 
known, then  and  still  being  a  citizen  or  citizens  of  the  said  tJnited 
States  of  America,  of  which  said  vessel  he  the  said  was  then 
and  there  the  master  and  commander,  against,  &c,  {Conclude  as  in 
book  1,  chap.  3). 

Second  count    Same  in  another  form. 

That  the  said  A.  B.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  he  the  said 
then  and  there  being  the  master  and  commander  of  a  certain 
American  vessel,  being  a  called  the  belonging  in  whole 

or  in  part  to  a  certain  person  or  persons  whose  name  or  names  are  to 
the  said  jurors  unknown,  then  and  still  being  a  citizen  or  citizens  of 
the  said  United  States,  did  during  his  heing  abroad  maliciously  and 
without  justifiable  cause,  force  on  shore  at,  {as  above  mentioned), 
aforesaid,  one  he  the  said  then  and  there  being  a  mariner 

of  the  said  vessel,  being  a  called  the  contrary,  &c.    (Con- 

clude  as  in  book  1,  chap.  3). 

Third  count    Leaving  behind  seaman. 

{Like  second  county  except  instead  of):^^{oTce  on  shore  at,  (as 
above  mentioned),  aforesaid,"  insert  "leave  behind  at  a  foreign 
port  (or  place),  to  wit,  the  said,"  {as  is  mentioned  in  preceding 
counts). 

(For  final  count,  see  p.  17,  97  n,  123  n). 

Leaving  seaman  in  foreign  port{pp) 

That  B.  C.  S.,  late  of,  Sue.,  master  mariner,  on,  &c.,  at  a  foreign 
port  or  place  called  Valparaiso,  in  South  America,  then  and  there 
being  the  master  and  commander  of  the  "  Henry  Clay,"  the  same 
then  and  there  being  a  ship  or  vessel  of  the  United  States,  and  be- 
longing in  whole  or  in  part  to  certain  persons  citizens  of  the  United 
States,  whose  names  are  to  the  jurors  aforesaid  as  yet  unknown, 
during  her  being  abroad  at  said  foreign  port  or  place  called  Valpa- 
raiso, maliciously  and  without  justifiable  cause,  did  leave  behind  in 
said  foreign  port  or  place  called  Valparaiso,  one  J.  S.,  he  the  said  J. 
S.,  then  and  there  being  a  mariner  of  said  vessel,  against,  &c.  (Con- 
clude as  in  book  1,  chap.  3). 

Refusing  to  bring  home  a  seaman. 

That  B.  C.  S.,  late,  &c.,  master  mariner,  on,  &c.,  at  a  foreign  port 
or  place  called  Valparaiso,  in  South  America,  then  and  there  being 
the  master  and  commander  of  the  "  Henry  Clay,"  the  same  then  and 

{pp)  Drawn  and  suitained  in  Boaton. 
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there  being  a  ship  or  vessel  of  the  United  States,  and  belonging  ia 
whole  or  in  part  to  certain  persons  citizens  of  the  United  States, 
whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  daring  his 
being  abroad  at  the  said  foreign  port  or  place  called  Valparaiso,  mali- 
ciously and  without  justifiable  cause  did  refuse  to  bring  home  again 
from  said  foreign  port  or  place  called  Valparaiso,  one  J.  S.,  he  the 
said  J.  S.  then  and  there  being  a  mariner  of  said  ship  or  vessel,  B. 
C.  S.  carried  out  with  him  from  the  said  United  States  m  said  ship  or 
vessel,  and  then  and  there  being  in  a  condition  to  return,  and  willing 
to  return  when  said  B.  0.  S.  was  ready  to  proceed  on  his  homeward 
voyage  from  said  foreign  port  or  place,  against,  d^c.  {Conclude  as 
in  book  I,  chap.  3). 
{JFor  final  count,  9ee  p.  17,.  97  n,  123  n). 

Andkerform  fur  same»{q) 

That  heretofore,  ta wit,  on,  &c.,  one  J.  C.  T.,  then  being  the  master 
of  a  ship,  to  wit,  the  ship  Washington,  then  and  there  belonging  to 
a  citizen  and  citizens  of  the  United  States,  during  his  the  said  T.  being 
abroad,  to  wit,  at  a  foreign  port,  Calcutta,  being  a  port  within  the 
dominions  of  his  Britannic  majesty  and  within  the  jurisdiction  of  this 
court,  to  wit,  at  the  district  aforesaid,  did  maliciously  and  without 
justifiable  cause  force  W.  S.  B.,  then  and  there  being  an  officer  of  the 
said  ship,  to  wit,  chief-mate  of  the  said  ship  Washington,  on  shore 
in  the  said  foreign  port  of  Calcutta,  to  wit,  at  the  district  aforesaid, 
contrary,  &a    {Conclude  as  in  book  1,  chap.  3). 

{For  final  county  see  p.  17, 97  n,  123  n). 


eHAPTER  VII. 

LIBEIo 

General  frame  of  indictmenU 

That  A.  Bl,  o^  <bc.,  imlawfolly  and  maliciously  contriving  and 
intending  to  vilify  and  deftme  one  C;  D.,  and  to  bring  him  into  pub- 
lic scandal  and  disgrace,  and  to  injure  and  aggrieve  him  the  said  C. 
D.,  on,  &jc^  at,  &c.,  unlawfully  and  maliciously  did  compose  and 


(q)  United  8U(m  v.  Taylor,  Pbil.  Oct  Sets.  1R37.    The  defendant  waa  aoqoitted.    Tlie 
indictinent  waa  framed  bj  Mr.  John  M.  Read,  then  diatrict  attorney. 
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pubUsh(i2)  and  cause  and  procure(aa)  to  be  composed  and  published, 
a  certain  false,  scandalous,  malicious  and  defamatory  libel  of  aud  con- 
cerning hin)(6),  the  said  C.  D.,  containing  therein  among  other  things, 
the  false,  malicious,  defamatory  and  libellous  words  and  matters  fol- 
lowing, that  is  to  say,(c)  {here  give  the  Hbellotts  mailer  in  the  man'- 

(a)  As  oomporingr  or  wrttin|f  a  libel  merely,  doee  not  Meni  to  be  an  oflEence  unless  the 
libel  be  afterwards  pablished,  Uie  indictment  must  ebarfo  a  publication ;  R.  v,  Bordett,  4 

B.  dt  AI.  95 ;  Wh.  C.  L.  549.  Where,  however,  a  libel  is  written  in  the  County  of  L., 
with  intent  to  publish  it,  and  is  afterwards  published  in  the  County  of  M.,  the  defendant 
may  be  indicted  for  a  misdemeanor  in  either  county ;  i6.;  6y  thret  judgti^  Bay  ley  J.  du» 
kUante. 

(aa)  This  joinder  is  not  bad  fbr  duplicity ;  ante,  pp.  130,  481,  489. 

(6)  It  should  be  stated  that  the  libel  was  of  and  coneerning  the  proteeuior;  4  M.  &>  S. 
164 ;  7  Mod.  400;  4  E  &  A.  314;  and  if  necessary,  what  were  the  circumstances  of  the 
publication ;  State  v.  Henderson,  1  Richardson  179.  On  an  indictment  fbr  a  libel  against 
Jane  Cox,  which  libel  described  her  as  tho  only  daughter  of  the  widow  Roach,  the  innuendo 
in  the  indictment  stated  the  identity  of  Mrs.  R.*8  daughter  and  of  the  prosecutrix  Mrs. 
Cox :  it  was  held  that  it  was  not  necessary  to  prove  that  the  prosecutrix  was  the  only 
daughter;  State  «.  Perrin,  i  Tr.  Con.  Rep.  446;  3  Brevard  152.  It  has  been  determined 
that  it  is  a  proper  question  to  ask  a  witness  whether,  in  his  opinion,  the  alleged  libellous 
words  refbrred  to  the  party  allejred  to  be  libelled ;  Com.  e.  Buckingham,  Thacher's  C.  C. 
89.  In  an  indictment  for  a  hbel  against  A.  S.,  omitting  to  allege  that  the  libel  was 
**  of  and  concerning  A.  S.,"  it  was  hdd  that  such  omission  was  not  supplied  by  its  being 
alleged  in  the  imrodootory  part,  **  that  the  defendant  intending  to  vilify  A.  S.,  he  having 
been  mayor  of;  &C.,  and  to  cause  it  to  be  believed,  that  as  such  mayor  he  had  -  practised 
corruption  and  had  been  guilty  of  abuse  in  respect  to  granting  a  license  to  retail  beer,'* 
Slc^  and  concluding,  **  to  the  Injury  and  disgrace  of  A.  S.,"  &.O.,  although  the  innuendoes 
pointed  the  different  parts  of  the  libel  to  A.  S.  and  J.  L.  and  to  the  granting  the  license ; 
4  M.  &  S.  164.  See  also  Clemeht  v,  Fisher,  7  B.  &  C.  459;  SUte  v,  Nease,  3  Tay. 
lor*s  (N.  C.)  R.  270.  But  this  statement  does  not  appear  necessary  where  the  libel  i» 
stated  to  have  been  addreraed  to  the  plaintiff  and  written  in  the  second  person,  ^  You,'* 
die. ;  1  Saund.  242,  n.  n,  3;  Cro.  J.  231.  Whenever  an  inducement  of  extrinsic  matter  is 
necessary  to  constitute  the  matter  libellous,  it  is  neceMSry  to  aver  that  the  libel  was  of  and 
eoncemhur  gueh  matter;  8  East  427;  1  Saund.  242-3,  n.  3,  4;  When  not,  see  Ld.  Raym. 
1480 ;  2  Lev.  62 ;  Cro.  Car.  270. 

(0  The  alleged  libellous  matter  must  be  set  out  correctly ;  Wright  v.  Clement,  3  B.  &; 
Al.  .503;  Tabart  ».  Tipper,  1  Campb.  352;  Cartw right  r.  Wright,  1  D.  d&  R.  230;  State  r. 
Stephens,  Wright's  Ohio  R.  73 ;  Com.  e.  Gilksspie,  7  S.  St  R.  469 ;  Com.  v.  Stow,  1  Mass.- 
54;  Com.  v.  Bailey,  I  Mask  62;  State  «.  Farrand,  3  Halst  333;  State  e.  Gustin,  2  South. 
R.  749 ;  State  o.  Street,  Taylor  158;  Sute  e.  Bradley,  1  Hay.  403 ;  Sute  e  Coff^,  N.  C 
Term  R.  272;  U.  &  e.  Hmman,  1  Bald.  292;  U.  S.  e.  Brttton,  2  Mason  462;  People  v. 
Franklin,  3  Johns.  C.  299 ;  Com.  v.  Scarle,  2  Binn.  232 ;  State  v.  Carr,  5  N.  Hamp.  367  r 
Com.  V.  Bailey,  1  Mass.  62 ;  Com.  v.  Stevens,  tfr.  203 ;  Com.  «.  Parroenter,  5  Pick.  279 ; 
State  o.  Molier,  1  Dev.  263;  Sute  v.  Carter,  Conf.  (N.  C.)  R.  210;  SUte  v.  Wimberly,  3 
MXkird  190;  State  ».  Twitty,  2  Hawks  487;  Com.  v.  Sweeny,  10  S.  d&  R.  173;  Com.  v. 
Keams,  1  Va.  Cases  109;  State  v.  Waters,  3  Brev.  507;  Const  Cl  R.  169;  Sedgwick  J.,  8  Mass. 
110;  People  ««  Badgley,  16  Wend.  53;  Pendleton  v.  Com.,  4  lisigh  694;  State  o.  Parker,  1 
Chipman*s  l^rm.  R.  298 ;  State  v.  Potts,  4  Halst  26 ;  People  v.  Kmgsley,  6  Cow.  522 ;  State 
V.  Squires,  1  Tyler's  Verm.  R.  147 ;  Com.  o.  Holmes,  17  Mass.  336;  Com.  o.  Sharpless,  2  8. 
It  R.  91 ;  Bucher  tr.  Jarrat,  3  R  dt  P.  143;  Howe  e.  Hall,  14  East  275;  see  ante,  p.  130. 
It  is  not  enough  to  charge  the  libel  to  contain  "  in  substance"  the  matter  following ;  3  B. 
db  A.  508;  or  that  it  was  **  to  the  effect  folbwing;"  2  Salk.417,  600;  11  Mood.  78,84,85; 
Com.  e.  Sweeny,  10  &  dt  R.  173;  State  v.  Walsh,  2  M'Cord  24a  The  usual  methods  of 
introducing  the  libellous  words,  as  will  appear  more  fully  in  the  precedents  which  are  to 
follow,  are :  *^  in  which  said  (paper,  book  or  letter  as  the  case  may  be),  was  and  is  con- 
tained amongst  other  things  the  felse,  scandalous,  deftmatory  and  libellous  words  and 
matter  following,  of  and  concerning  the  said  A.  B.**  dec.;  2  Stark,  on  Sland.  383;  or  did 
publish,  d&c^  **  a  certain  false,  &c.,  hbel  aecordhig  to  the  tenor  following ;"  or,  **  containing 
divers  scandalous,  dec,  matters  according  to  the  tenor  following,  that  is  to  say  ;**  3  Chit 

C.  L.  887-8-9;  and  see  the  prefttory  averments  used  in  cases  of  forgery,  ofUc,  p.  130. 
The  leading  case  on  this  point  is  King  v.  Bear,  2  Salk.  417.  The  indictment  was  for 
composing,  writing,  making  and  collecting  several  Kbels  in  uno  ifwntm  continetur  inter 
mtut  juxta  tenorem^  et  ad  ^ectwn  $eqaentwn^  and  the  words  were  then  set  out    And  it 

4d» 


Digitized  by  LjOOQIC 


546  OFFEIfCBS  AQAlKVt  90C1RTT. 

ner  stated  in  the  note,  and  proceed):  to  the  giea*  lAJnry,  scandal 
and  disgrace  of  the  said  C.  D.,  and  against,  &&.  {Conclude  as  in 
book  If  chap,  3). 

was  apeed  that  ad  efitelMm  would  of  itadf  havo  beta  bad»  siooe  tho  oowt  must  judge  of 
lira  toordi  tkem§elv€9  and  not  of  the  oonstraction  the  prosecator  pat*  «pon  tbem ;  but  that 
the  wordMJvxta  tenarem  9equentum  import  the  Tery  words  themselras;  S  Salk.  417.  And 
it  was  held  that  the  words  **«d  affectum**  were  loose  and  useless  words;  bat  that  the  words 
juxla  ienorem,  being  of  a  more  certain  or  strict  signiScation,  the  foroe  of  the  latter  was 
not  burt  by  the  former^  aecordin^  to  the  maxim  **  uliit  per  inutile  nm  vUiatur.** 

In  the  same  case,  that  of  Ford  «.  Bennett,.!  Ld.  Raym.  415,  was  referred  to,  where,  io  a 
apecial  action  upon  the  ease  against  Bennett  ei  al,,  the  plaintiff  declared  that  the  defend* 
ants  at  Saltashe  ptocared  a  fiilse  and  scandalous  libel  against  the  plaintiff,  to  be  written 
under  the  form  of  a  petition,  and  the  libel  was  set  forth  after  the  words  eantiuetur  ad 
tenorem  ei  ad  Rectum  eepteahim.  Two  were  found  guilty,,  upon  which  judgment  was 
entered  for  the  plaintiff,  and  afterwards  upon  error  brought  in  the  exchequer,  the  judgment 
was  affirmed,  the  exception  taken  to  the  words  adfeffeetum  having  been  onrerruled  without 
eonsidemtion.  And  Hoh  C  J.  said,  that  he  then  thought  the  judgment  to  be  given  with 
too  great  prceipitation,  but  he  afterwardu,  upon  areat  consideration,  had  esteemed  it  to  be 
very  good  law.  And  the  King  «.  Fuller,  Mich.  4  Wm.  &  Mary,  and  the  King  e.  Young,  t6., 
were  citi  d  as  authorities  tn  point;  and  the  whole  court  were  of  opinion  thai,  notwith- 
standing the  exception,  the  indictment  was  good  ^  but  that  if  it  had  been  only  ad  effeetum 
aeqfimivm^  it  had  been  ill,  because  it  had  not  imported  that  the  words  were  the  apecifie 
wordt  which  were  in  the  libeL 

This  rule,  however,  is  relaxed  in  the  following  eases :. 

1.  Where  the  libellous  matter  is  in  the  defendant*^  posseesion,  and  he  though  notified  to 
do  so,  refuses  to  produce  it  In  such  a  case  it  will  be  enough  for  the  jury  to  aver  the  fact 
of  such  possession,  as  an  excuse  for  the  non^Ktting  foith  of  the  tenor  of  the  libel,  and 
then,  as  will  be  done  in  a  ^rm  which  will  be  presently  given,  to  set  forth  the  substance. 
This  course  was  i&rst  suggested  in  the  King'fe  Bench  in  King  v.  Watson,  ^  T.  R.  ^, 
where  an  information  was  asked  against  a  corporation  for  a  libel,  the  libellous  writing 
being  in  the  hands  of  the  defendant,  and  nofr  within  the  control  of  the  proseeotion.  The 
case  did  not  proceed  te  trial,  but  it  was  stsongly  intimated  by  BuUer  J.  that  if  it  should, 
and  the  defendant  refused  to  deliver  the  libellous  paper,  after  notice,  it  would  be  enough 
for  the  prosecution  to  prove  the  substances.  And  it  has  since  been  held,  in  prosecutions 
for  forgery,,  that  if  the  prosecutor  a  reasonable  time  before  the  commencement  of  the 
assises,  gives  the  prisoner  notice  to  produce  the  alleged  forged  writing,  he  is  entitled,  on 
nen-prodoctioQ,  to  give  secondary  evidence  of  its  contents;  R.  «.  Haworth,  4  C.  &  P.  ^54; 
R.  V.  Hunter,  ib.  128;  see  ante^  p.  133.  In  Massachusetts,  Vermont,  New  York,  New 
Jersey  and  Virginia,  as  well  as  in  the  United  States  courts,  it  has  been  laid  down  that  in 
such  eases  it  is  proper  and  necessary  for  the  prosecution  to  aver  specially  in  the  indict- 
ment the  kiss  of  the  instMmient  in  question,  or  a  possession  and  non-production  by  the 
defendant;  see  Sedgwick  J.,  8  Mass.  110;  People  e.  Badgley,  J6  Wend.  53;  Pendleton  e. 
Com.,  4  Leigh  694;  U.  S.  e.  Britton,.  S  Mason  461 ;  State  e.  Parker,  I  Chipman*s  Venn. 
R.  S98 ;  Stote  «.  Potts,  4  HalsL  293 ;  Bucher  «.  Jarrat,  3  B.  de,  P.  143 ;  Howe  e.  Hall,  14 
East  275.    See  for  a  precedent  of  same  ptmt^  SSd, 

2.  Where  the  libeUous  matter  is  lost  or  destroyed,  when  the  same  cause  would  undouht- 
edly  he  sustained. 

3.  Where  the  libel  is  of  so  indecent  a  charseter  as  to  make  it  unfit  to  be  spread  on  the 
recordf  in  whieh  case  it  is  determined  that  it  is  enoiigh  for  the  grand  jury  to  say  **  that 
the  same  would  be  ofbnsive  to  the  court  here,,  and  improper  to  he  placed  on  the  records 
thereof,*^  in  which  ease  the  non-settta^  forth  of  the  libel  is  held  to  be  sufficiently  excused; 
Com.  V.  Holmes,  17  Mass.  336. 

If  the  libel  be  in  a  foreign  language,  it  roust  be  set  out  in  audi  language  eer^aNnt,  to^ 
gether  with  a  coriect  translation,  as  wHl  appear  in  one  of  the  foUowing  forms.  See  Zenobio 
e.  Aztel,  6  T.  R.  169 ;  Wormoth  •.  Cramer,  4  Wend.  394. 

If  parts  of  the  publieation  be  selected  they  must  be  set  forth  thus  ^.  **  in  a  oertein  pari 
of  which  said  there  were  and  are  conteined  certain  false,  wicked,^ malicious,  ecan- 

dalflus,  seditious  and  libellous  matters,  of  and  concerning,  k,e,,  according  to  the  tenor  and 
effect  following,  that  is  to  say  ;**— -and  then  after  aetting^  forth  the  first  extract,  introducing 
the  second,  preceding  it  by :  **  and  in  a  certain  other  part,'*  dec.    See  1  Campb.  350. 

Innuendo,  Where  the  matter  written  is  not  in  itself  obviously  libellous,  it  is  neces- 
sary to  render  it  so  by  explaining  its  real  meaning  by  an  innunuLo,  Ite  nature  and 
office  is  to  explain  the  defendant's  meaning  by  reference  to  such  inducement  or  matter 
previously  expressed  in  the  uroGoedinp;  Shaffer  lu  Kiot^r,  1.  BinD.  R.  537,,  54^ ;  Qkiss  «, 
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libeJ  an  an  indimdual  generally* 

That  C.  D.ylat6,  dux,  being  a  per9on  of  an  envious,  evil  and  wicked 
mind,  and  of  a  most  malicious  disposition,  and  wickedly,  maliciously 

Tobey,  9  Pick.  (3d  ed.)  327,  n. ;  Shely  v,  Bigg»^  3  Har.  &  J.  363 ;  Goodrich  «.  Wolcott,  3 
Cowp.  936;  Van  Vetchen  v,  Hopkios,  5  Johns.  R.  230;  Stow  v,  ConYerM,  4  Conn.  R.  18; 
where  the  intent  mav  be  mistaken,  or  where  it  cannot  be  collected  from  the  libel  itself; 
Cowp.  699,  683 ;  5  East  463;  or  where  the  words  of  the  writing^  are  (renerai,  ironica],  or 
written  by  way  of  allasion  or  inference,  so  that  in  order  to  show  its  offensi?e  meaning  an 
innuendo  is  necessary  to  connect  with  some  facts  or  associations  not  expressed  in  words, 
bot  which  they  necessarily  presented  to  the  mind.  As  an  innuendo  can  explsin  only  in 
cases  where  something  already  appears  upon  the  record  to  |^round  the  explanation,  it  can* 
not  of  itself  change,  add  to  or  enlarge  the  sense  of  expressions  beyond  their  osuai  accep. 
tation  and  meaning.  See  3  Salk..513;  Cowp.  684.  In  an  action  against  a  man  for  saying 
of  another  "  he  has  bnmt  my  barn,'*  the  plaintiff  cannot  by  way  of  innnendo  say,  ^  mean- 
ing my  bam  fbll  of  corn  ;**  Barbam's  case,  4  Co.,  30,  c ;  because  this  is  not  an  explanation 
derived  from  anything  which  preceded  it  on  the  record ;  bat  from-  the  statement  of  an 
extrinsic  fact  which  had  not  previously  been  stated.  But  if  in  the  introdnctory  p^rt  of 
the  declaration,  it  bad  been  averred  that  the  defendant  had  a  barn  fhll  of  corn,  and  that, 
in  a  discourse  about  tbe  barn  he  had  spokeA  the  above  words  of  the  plaintiff,  an  innuendo 
of  its  being  the  barn  full  of  corn  would  have  been  good ;  for  by  coupling  the  innnen<io 
with  the  introductory  averment,  it  would  have  madfe  it  complete ;  R.  v.  Tutchin,  5  St  Tr. 
532;  Alexander  o.  Angle,  1  C.  &  J.  143;  Arch.  C.  P.  494;  1  RoU.  Abr.  83,  pi.  7,  85,  pi.  7; 
7  B.  &  C.  459 ;  Clement  v.  Fisher,  1  Man.  &  Ry.  281 ;  9  Roll.  Rep.  344 ;  Cro.  Jac  126-39 ; 
6  B.  &  a  154 ;  Goldstein  v.  Fbss,  9  D.  &  R.  197 ;  1  Sid.  59 ;  9*Str.  934;  1  Saund.  349,  n. 
3.  Thus,  in  an  action  for  the  words  ^  Heia  a  thief,^  you  cannot  explain  the  defendanfk 
meaning  in  the  use  of  the  word  "  A«,**  by  an  innuendo  **  meaning  the  9M  p{et«/|f,'*  or  the 
like,  unless  something  appear  previously  upon  the  record  to  ground  that  explanation  ;- 
but  if  you  bad  previously  charged  the  words  to  have  been  spoken  of  and  concerning 
the  plaintiff,  then  such  an  innuendo  would  be  correct ;  foTt  when  it  is  alleged  that  the 
defendant  said  of  the  plaintiff'**  He  U  a  ^^fi*  this  is  an  evident  ground  for  the  explana- 
tion given  by  the  innuendo,  that  the  plaintiff  was  referred  to  by  the  word  .**  he;'*  State  v. 
Chase,  1  Walker  384 ;  State  v.  Henderson,  1  Richardson  179 ;  R.  v.  Btndett,  4  B.  &  Al. 
95;  Bradley  9.  State,  I  Walker  156;  State  «.  Neese,  N.  C.  T6rm  R.  370;  3  Salk.  513; 
Van  Vetchen  «.  Hopkins,  5  Johns.  211 ;  Cowp.  684;  Mix  v.  Woodward,  13  Conn.  362; 
Usher  v.  Severance,  20  Maine  R.  50;  Zcnobio  e.  Aztel,  6  T.  R.  163;  Wh.  C.  L.  82;  Cart- 
Wright  o.  Wright,  1  Di  &  R.  230;  Wright  o.  Clementa,  3  R  &  Al.  503;  Walsh  v.  State, 
3  MX>>rd  985;  1  Campb.  350,  per  Ld.  Ellenborougb ;  Arch.  C.  P.  494;  3  Brevard  159; 
State  V.  Perrin,  1  Tr.  Con.  Rep.  446;  3  Brevard  474;  Bhrharo*s  case,  4  Co.  30,  a;  Com. 
».  Buckingham,  Tbacher's  C.  C.  29;  Miller  v.  Maxwell,  16  Wend.  9;  2  Hill  472; 
12  Johns.  474 ;  R.  v,  Tutchen,  5  St  Tr.  532 ;  Alexander  v.  Angle,  1  C.  &  J.  143 ;  1  Roll, 
Abr.  83,  pi.  7,  85,  pi.  7 ;  7  B.  &.  C.  459 ;.  9  Roll.  Rep.  344 ;  Cro.  Jac.  126-^9 ;  Clement  v. 
Fisber,  1  Man.  dt  Ry.  381 ;  1  Sid.  52;  2  Str.  934;  1  Saund.  242,  n.  3;  Goldstein  v.  Foss, 

9  D.  &  R.  197;  6  B.  &  C.  154;  9  Roll.  Rep.  244;  Tomlinson  v.  Brittlebank,  4  B.  &  Ad. 
630 ;  1  N.  &.  M.  455 ;  Sweetapple  v.  Jesse,  S  B.  8l  Ad.  27 ;  2  N.  d&  M.  36 ;  Curtis  v.  Curtis 

10  Bing.  447;  4  M.  Sb  Scott  37;  Stororaan.v.  Button,  10  Bing.  509;  4  M.  &  Scott  174; 
Da^  V.  Robinson,  1  Ad.  &  EL  554;  4  N..  &.  M.  884.  Where  tbc  plaintiff  averred,  by  way 
of  mnuendo,  that  the  defendant  in  attributing  the  authorship  of  a  certain  article  to  a 
**  celebrated  surgeon  of  whisky  memory,*^  or  to  a  **  noted  staaro-doctor,**  meant  by  the 
appellations  Uie  plaintiff,  it  was  held,  notwithstanding  the  innuendo,  that  tlie  declaration 
was  bad  for  want  of  an  averment  that  the  plaintiff' was  generally  known  by  those  appel- 
lations,  or  that  the  defendant  was  in  the  habit  of  applying  them  to  him,  or  something  to 
that  effect;  Miller  o.  Maxwell,  16  Wieod.  9 ;  see  also  2  Hill  472,  and  12  Johns.  474.  ••  lu 
simple  object,**  says  Mr.  Chitty  (C.  L.  875),  **  is  to  reduce  a  natural  to  a  le^al  certainty; 
it  signifies  no  more  than  id  est  or  Bcilicet^  that  such  a  person  means  a  particular  person, 
or  such  a  thing  a  particular  thing,  and  must  have  precedent  matter  to  which  it  refers ;  4 
Co.  17, 6.  Every  thing  therefore,  as  we  have  already  seen,  intended  to  be  thus  alluded  to, 
roust  be  stated  previous  to  tbe  tnnven^fa,  which  is  to  apply  it  to  the  matter  charged  as 
libellous.  But  whenever  the  innuendo  is  erroneous  in  consequence  of  ita  going  beyond  ita 
office,  if  the  libel  be  clear  to  a  common  intent  without  it,  the  defective  part  may  be 
rejected  as  surplusage,  6  East  95;  8  East  427;  Cro.  Car.  513;  Cowp.  375;  5  But  463; 
but  care  should  be  taken  not  to  insert  more  innuendoes  than  are  absolutely  necessary,  fi)r 
the  practice  of  overloading  the  record,  with  innuendoes^  to  explain  facta  which  need  no 
explanation,  ia  censurable ;,  and.Ld.  Ellenborough  said,^**  that  such  practice  seemed  to  pro*. 
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and  unlawfully  minding,  contriiring  and  intending  as  much  as  in  him 
lay  to  injure,  oppress,  aggrieve  and  vilify  the  good  name,  fame,  credit 
and  reputation  of  A.  B.,  a  good,  peaceable  and  worthy  subject  of  our 
said  lord  the  king,  and  to  bring  him  into  public,  scandal,  hatred, 
infamy  and  disgrace  (or,  into  public  scandal,  contempt,  ridicule  and 
disgrace,  &c.,  according  to  the  nature  of  the  libel)^  with  force  and 
arms  on,  &c,  at^  &c.,  of  his  great  hatred,  malice  and  ill-will  towards 
the  said  A.  B.,  wickedly,  maliciously  and  unlawfully  did  compose 
and  write  and  cause  and  procure  to  be  composed  and  written,  a  cer- 
tain false,  scandalous,  malicious  and  defamatory  libel,  of  and  concern- 
ing the  said  A.  B.^  containing  the  false,  scandalous,  malicious  and 
defamatory  words  and  matter  following,  of  and  concerning  the  said 
A.  B.,  that  is  to  say,  {set  out  a  copy^  with  proper  innuendoes  to 
explain  the  meanings  if  they  be  necessary)^  which  said  scandalous, 
malicious  and  defamatory  libel,  he  the  said  C.  D.  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  wickedly,  maliciously  and  unlawfully  did  send(c/) 
and  cause  to  be  sent  to  one  E.  F.,  in  the  form  of  a  letter,  directed  to 
the  said  E.  F.,  and  did  thereby  then  and  there  unlawfully,  wickedly 
and  maliciously  publish  and  cause  to  be  published  the  said  libel,  to 
the  great  damage,  disgrace,  scandal  and  infamy  of  the  said  A.  B.,and 
against,  <&c.     (Conclude  as  in  book  1,  chap.  3), 

Secrmd  count 

That  the  said  C.  D.  being  such  envious,  evil,  wicked  and  malicious 
person,  and  wickedly,  maliciously  and  unlawfully  minding,  contriving 
and  intending  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  amis  at,  Ac,  of  his  great  hatred,  malice 
and  ill-will  towards  the  said  A.  B.,  wickedly,  maliciously  and  unlaw- 
fully did  write  {or  print),  and  publish,  and  cause  and  procure  to  be 
written  (or  printed)  and  published  a  certain  other  false,  scandalous, 
malicious  and  defamatory  libel  of  and  concerning  the  said  A.  B.,  con- 
taining the  false,  scandalous,  malicious  and  defamatory  words  and 
matter  following,  of  and  concerning  the  said  A.  B.,  that  is  to  say, 
{set  out  the  libels  and  conclude  as  before). 

Third  count    Fw  publishing  generally. 

cecd  on  the  supposition  that  the  court  had  no  diacemmeiit  and  the  Jury  no  nnderstandinff, 
and  an  innuendo  may  sometimes  be  injarioosly  narrowing  and  limiting  the  prosecotoi^s 
case  in  proof;"  3  Campb.  461 ;  7  Price  544. 

la  ao  action  on  the  case  against  a  man  for  aaying  of  another  **he  has  burnt  my  bam,** 
the  plaintiff  cannot  by  way  of  innuendo  sav*  ^  meaning  my  barn  fuU  of  com  ;**  Barham^s 
case,  4  Co.  20,  o ;  because  this  is  not  an  explanation  derived  from  anything  which  preceded 
it  on  Uie  record,  but  from  the  statement  of  an  intrinsic  faat  which  had  not  previously  been 
stated.  But  if,  in  the  introductory  part  of  the  declaration,  it  had  been  averred  that  the  de. 
fendant  had  a  barn  full  of  corn,  and  that  in  a  discourse  abont:  the  barn  be  had  spoken  the 
ab(»ve  words  of  the  plaintiff,  an  innuendo  of  its  being  the  barn  full  of  corn  would  hare 
been  good ;  for  by  coupling  the  innuendo  with  the  introductory  averment,  it  would  have 
made  it  complete;  R.  «.  Tutchin,  5  St  TK  53S;  Arch.  C.  P.  4!I4;  Alexander  o.  Angle,  I 
G.  &  J.  143 ;  1  Roll.  Abr.  83,  pi.  7,  85,  pi.  7  r  7  B.  dt  C.  459 ;  Cra  Jac.  126^^ ;  Clement  o. 
Fisher,  1  Man.  &  Ry.  281 ;  1  Sid.  59 ;  «  B.  &  C.  15«;  2  Rofl.  Rep.  914 ;  ft  Str.  934;  Gold, 
■tcin  e.  Fobs,  9  D.  &  R.  197;  1  Sannd.  242,  n.  3. 

{d)  2  Stark,  on  Slander  369. 

Where  a  libel  merely  refleets  on  a  person  in  hii  profession,  trade  or  business,  and  the 
publication  is  confined  to  that  person,  it  is  not  sufficient  to  aver  an  intention  tb  disparage 
and  injure  the  party  in  his  profession,  trade  or  business ;  the  indictment  ought  to  allege 
an  intent  to  provoke  and  excite  the  prose6utkir  to  a  breach  of  the  peace;  R.  v.  Wegener,  1 
8tark«  C.  543  r  sti/n-a,  2  Stark,  on  Slander  324. 
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Writing  a  libellous  tetter  to  progecutor,{e) 

That  A.  B.,  of,  &c.,  maliciously  and  unlawfully  intending  one  C.  D. 
to  injure,  oppress  and  vilify,  and  bring  into  contempt  and  ridicule, 
on,  &c.,  at,  &c,,  in  said  county,  unlawfully  and  maliciously  did  write 
and  cause  to  be  written  a  certain  false,  malicious  and  defamatory 
libel  of  and  concerning  the  said  C.  D.,  which  said  false,  malicious  and 
defamatory  libel  is  of  the  following  purport  and  effect,  that  is  to  say, 
(here  insert  the  libel,  with  proper  innuendoes)^  which  said  false,  ma- 
licious and  defamatory  libel  he  the  said  A.  B.  afterwards,  to  wit,  on, 
&c.,  at,  &C.,  aforesaid,  in  the  county  aforesaid,  maliciously  and  un- 
lawfully did  send  and  deliver,  and  cause  to  be  sent  and  delivered  to 
the  said  C.  D.,  in  the  form  of  a  letter,  directed  to  the  said  C.  D.,  by 
the  name  of,  (here  insert  the  superscription  to  the  letter);  to  the 
great  injury,  damage  and  scandal  of  the  said  C.  D.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap,  3). 

Publishing  a  libellous  letter^  imputing  the  crime  of  theft  to  the  prosecur 

That  A.  B.,  of,  &c.,  designing  and  maliciously  intending  to  injure, 
vilify  and  defame  the  character  and  credit  of  one  C.  D.,  and  to  bring 
him  into  disgrace  and  infamy,  on,  &c.,  at,&c.,  in  the  county  aforesaid, 
a  certain  false,  scandalous  and  Hbellous  writing  against  him  the  said 
C.  D.,  and  pf  and  concerning  him  the  said  C.  D.,  falsely  and  mali- 
ciously didframe  and  make ;  and  in  the  name  of  him  the  said  A.  B., 
did  then  and  there  write  and  publish,  and  cause  to  be  written  and 
published,  in  form  of  a  letter,  directed  to  him  the  said  G.  D.,  the  pur-^ 
port  and  effect  of  which  said  writing: is  as  follows:  "To  C.  D.,  &c., 
\here  insert  the  letter  correctly,  with  proper  innuendoes)  ;  and  that 
the  said  A.  B.,  with  intention  to  injure,  abuse  and  defame  the  said 
C.  D.,  and  to  bring  him  into  contempt,  disgrace  and  infamy,  the  said 
false,  libellous  and  malicious  writing,  so  as  aforesaid  framed,  written 
and  made,  afterwards,  to  wit,  on,  &c,  at,  &c.,  to  one  E.  F.,  and  to 
divers  other  good  citizens  of  the  said  commonwealth  then  and  there 
present,  did  maliciously  and  openly  deliver  and  publish,  and  cause 
to  be  openly  delivered  and  published,  to  the  great  damage,  infamy 
and  scandal  of  him  the  said  C.  D.^  and  against,  &c.  {Conclude  as  in 
book  I,  chap.  3). 

Libel  on  a  person  who  was  dead.(g) 

That  A.  B.,  of,  &c.,  being  a  person  of  revengeful  and  malicious 
disposition,  and  maliciously  intending  to  injure,  defame,  viHfy  and 
disgrace  the  memory,  character  and  reputation  of  one  C.  D.,  then 
deceased,  and  to  bring  the  family,  relations  and  descendants  of  the 
said  C.  D.  itito  disgrace,  contempt  and  infamy,  and  to  cause  it  to  be 
believed  that  the  said  C.  D.,in  his  lifetime,  was  a  person  of  a  vicious, 
immoral  and  depraved  mind  and  disposition,  and  destitute  of  filial 

(c)  Davit' Prec  161.  (/)  Dmyis*  Prac  154;  3ChitC.L.88a 

{g)  Davit'  Pr«&  158-9;  3  Chit  914 
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duty  and  affection,  and  that  the  said  C.  D.  led  an  immoral  and  profli- 
gate life,  on,  &c.,  at,  d^c.,  in  said  county,  unlawfully  and  maliciously 
did  print  and  publish,  and  did  cause  and  procure  to  be  printed  and 
published,  in  a  certain  newspaper  called  "The  World,*'  a  certain 
false,  scandalous  and  malicious  libel,  of  and  concerning  the  said  C. 
D.,  which  said  false,  scandalous  and  malicious  libel  is  of  the  purport 
and  effect  following,  to  wit,  (here  set  forth  the  libels  with  proper 
innuendoesj)  to  the  great  scandal  and  disgrace  of  the  memory,  repu- 
tation and  character  of  the  said  C.  D.,  and  against^  &c.  {Conclude 
as  in  book  l>  chap,  3). 

Posting  a  man  as  a  scoundrel^  ^c,{h) 

That  W.  C,  late  of,  d^.,  being  a  person  of  an  envious  and  wicked 
mind  and  of  a  malicious  disposition,  and  unlawfully  contriving  and 
intending  as  much  as  in  him  lay  to  injure,  oppress,  aggrieve  and 
vilify  the  good  name,  credit  and  reputation  of  one  C.  H.,  &b.,  and  to 
bring  him  into  great  contempt,  hatred,  infamy  and  disgrace,  on,  &c., 
with  force  and  arms  at,  &c.,  a  certain  false,  scandalous  and  libellous 
writing  against  the  said  C.  H.,  falsely,  maliciously  and  scandalously 
did  frame  and  make,  and  then  and  there  cause  to  be  written,  pub- 
lished and  posted  up,  the  purport,  substance  and  effect  of  which  said 
writing  is  as  follows,  to  wit,  "C.  H.  (meaning  the  aforesaid  C.  H.), 
is  a  lyar,  a  scoundrel^  a  cheat  and  a  swindler— ^on^l  pul  this  down, 
Nov.  7,  1807;'*  and  that  the  said  W.  C,  with  intention  to  scandalize 
the  said  G.  H.  and  to  bring  him  into  contempt,  infamy  and  disgrace, 
the  aforesaid  false,  scandalous,  malicious  and  libellous  writing  so  as 
aforesaid  written,  framed  and  made,  afterwards,  to  wit,  on,  &c.,  afore- 
said, at  Boston  aforesaid,  and  in  one  of  the  public  streets  of  said 
town,  falsely,  maliciously  and  scandalously  did  publish  and  post  up 
and  cause  to  be  published  and  posted  up,  to  the  great  scandal, 
infamy  and  damage  of  the  said  C.  H.,  to  the  evil  example,  d^c,  and 
against,  d^c.     {Conclude  as  in  book  1,  chap.  3). 

Libel  upon  an  atlomey,  contained  in  a  leUer.{i) 

That  on,  &c,  at,  &c.,  one  A.  B.  was  one  of  the  attorneys  of  the 
Supreme  Judicial  Court  of  this  commonwealth,  and  had  been  and 
was  before  the  composing,  writing  and  publishing  of  the  several 
false,  malicious  and  defamatory  libels  hereinafter  mentioned,  retained 
and  employed  by  one  C.  D.,  in  the  business  and  employment  of  his 
the  said  A.  B.'s  profession  of  an  attorney  at  law,  to  write  a  letter  to 
one  E.  F.,  demanding  payment  of  a  certain  sum  of  money,  to  wit, 
the  sum  of  fifty  dollars,  then  due  and  owing  from  the  said  E.  F.  to 
the  said  C.  D.,  and  that  the  said  E.  F.,  of,  &c.,  unlawfully  and  mali- 
ciously contriving  and  intending  to  injure,  scandalize,  vilify  and 
defame  the  said  A.  B.,  and  to  bring  him  into  public  scandal  and  dis- 
grace, and  to  injure,  prejudice  and  ruin  him  in  his  said  business  and 
profession  of  an  attorney  at  law>  on,  &c.,  at,  &c.y  aforesaid,  unlaw- 

(h)  Com.  9.  CU|s  4  Mas.  163.  (t)  Darii*  Free.  156;  3  Chit  C.  L.  894 
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fuHy  and  maliciously  did  compose  and  write  a  certain  false,  scan- 
dalous,  malicious  and  defamatory  libel  of  and  concerning  the  said  A. 
B.  in  his  said  business  and  profession,  and  of  and  concerning  the  de- 
mand aforesaid,  so  as  aforesaid  made  by  the  said  A.  B.  on  the  said 
£.  F.  as  aforesaid,  containing  therein  among  other  things  the  false, 
malicious,  defamatory  and  libellous  words  and  matter  following,  of 
and  concerning  the  said  A.  B.,  that  is  to  say,  {here  insert  the  libel- 
lous  matter^  with  proper  innuendoes),  which  said  false,  malicious 
and  defamatory  libel  he  the  said  E.  F^  afterwards,  to  wit,  on,  &c.,at, 
&c.,  unlawfully  and  maliciously  did  send  and  cause  to  be  sent  to  the 
said  C.  D.,  in  the  form  of  a  letter  addressed  to  the  said  C.  D.,  and 
thereby  then  and  there  unlawfully  and  maliciously  did  publish  and 
cause  to  be  published  the  aforesaid  libel,  against,  &c,  (Conclude  as 
in  book  1,  chap.  3). 

Publishing  an  e^  parte  statement  <fan  examination  before  a  magistrate 
for  an  offence  with  which  the  defendant  was  chargea.{f) 

That  before  the  printing  and  publishing  of  the  defamatory  and 
malicious  libel  herein  afterwards  mentioned,  to  wit,  on,  <Slc.,  one  A. 
B.  prefeired  to  and  before  C.  D.,  Esq.,  then  and  still  one  of  the  jus- 
tices of  the  peace  within  and  for  the  county  of  duly  and  legally 
authorized,  appointed  and  qualified  to  discharge  and  perform  the 
duties  of  said  office,  a  certain  complaint  and  charge  in  due  form  of 
law,  against  one  E.  F.,  for  that  he  the  said  E.  F.  on,  &c.,  at,  &c.,  with 
force  and  arms,  in  and  upon  the  body'of  her  the  said  A.  B.  did  make 
an  assault,  with  intent  her  the  said  A  B.  to  ravish  and  carnally  know, 
by  force  and  against  her  will,  against  the  peace,  die,  and  the  form  of 
the  statute,  &c.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  G.  H.,  of,  &c.,  printer,  well  knowing  the  pre- 
mises but  devising  and  intending  to  traduce  and  defame  the  said  E. 
F.,  and  to  injure  and  prejudice  him  in  the  minds  of  the  good  people 
of  said  commonwealth,  and  to  cause  it  to  be  believed  that  he  was 
guilty  of  the  said  felonious  assault,  and  thereby  to  prevent  the  due 
administration  of  justice  and  to  deprive  the  said  E.  F.  of  the  benefit 
of  an  impartial  trial  for  and  concerning  the  matter  of  the  said  charge, 
on,  &c.,  at,  &c,  did  wilfully  and  maliciously  print  and  publish  and 
did  cause  and  procure  to  be  printed  and  published,  a  certain  scandal- 
ous, malicious  and  defamatory  libel,  of  and  concerning  the  said  charge 
and  the  matter  thereof,  and  of  and  concerning  the  said  E.  F. ;  which 
said  scandalous  and  malicious  libel  is  of  the  following  purport  and 
effect,  that  is  to  say,  (here  insert  the  publication  correctly  and  with 
proper  innuendoes),  to  the  great  damage,  &c.,  of  him  the  said  E.  F., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Information  for  uniting  and  publishing  a  libel  against  the  king  and 
goDemment.{k) 

That  J.  H.,  late,  &c.,  being  a  wicked,  malicious,  seditious  and  ill- 


U)  Daf«8'  Prac,  158;  3  Chit  C.  JU  911 ;  2  Campb.  Rep.  563. 
)  2  Stark,  on  SUodcr  356. 
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disposed  person,  and  being  greatly  disaffected  to  our  said  lord  the 
king,  and  to  his  administration  of  the  government  of  this  kingdom 
and  the  dominions  thereunto  belonging,  and  wickedly,  maliciously 
and  seditiously  contriving,  devising  and  intending  to  stir  up  and  excite 
discontent  and  sedition  among  his  majesty's  subjects,  and  to  alienate 
and  withdraw  the  affection,  fidelity  and  allegiance  of  his  majesty^s 
subjects  from  his  said  majesty,  and  to  insinuate  and  cause  it  to  be 
believed  that  divers  of  his  said  majesty's  innocent  and  deserving  sub- 
jects had  been  inhumanly  murdered  by  his  said  majesty's  troops  in 
the  province,  colony  or  plantation  of  the  Massachusetts  Bay  in  New 
England,  in  America,  belonging  to  the  crown  of  Great  Britain,  and 
unlawfully  and  wickedly  to  seduce  and  encourage  his  majesty's  sub- 
jects in  the  said  province,  colony  or  plantation  to  resist  and  oppose 
his  said  majesty's  government,  on,  &c.,  with  (/)  force  and  arms  at,(9R) 
&c.,  wickedly,  malicious}y(n)  and  seditiously  did  write  and  pub- 
lish,(o)  and  cAUse  and  procure  to  be  written  and  published,  a  certain 
faise,(/7)  wicked,  malicious,  scandalous  and  seditious  libel,(^)  of  and 
concerning  his  said  majesty's  government  and  the  employment  of  his 
troops,  according  to  the  tenor  and  effect(r)  following: 

<<  King's  Arms  Tavern,  Cornhill,  June  7,  1775. 

"  At  a  special  meeting  this  day  of  several  members  of  the  Consti- 
tutional Society,  during  an  adjournment,  a  gentleman  proposed  that 
a  subscription  should  be  immediately  entered  into  by  such  of  the 
members  present  who  might  approve  the  purpose,  for  raising  the  sum 
of  one  hundred  pounds,  to  be  applied  to  the  relief  of  the  widows, 
orphans  and  aged  parents  of  our  beloved  American  fellow  subjects, 
who,  faithful  to  the  character  of  Englishmen,  preferring  death  to 
slavery,  were  for  that  reason  only,  inhumanly  murdered  by  the  king's 
(meaning  his  majesty's)(5)  troops  at  Lexington  and  Concord  in  the 
province  of  Massachusetts  (meaning  the  said  province,  colony  or 
plantation  of  the  Massachusetts  Bay  in  New  England,  in  America), 
on  the  nineteenth  of  last  April ;  which  sum  being  immediately  col- 
lected, it  was  thereupon  resolved,  that  Mr.  H.  (meaning  himself  the 
said  J.  U.),  do  pay  to-morrow  into  the  hands  of  Messrs.  B.  and  C.  on 
account  of  Dr.  P.,  the  said  sum  of  one  hundred  pounds ;  and  that 
Dr.  F.  be  requested  to  apply  the  same  to  the  above  mentioned  pur- 
pose :  J.  H."  (meaning  himself  the  said  J.  H.) ;  in  contempt  of  our 
said  lord  the  king,  in  open  violation  of  the  laws  of  this  kingdom,  and 
against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Second  count 

That  the  said  J.  H.,  being  such  person  as  aforesaid,  and  again  un- 

(Q  Thig  allegation  is  unneceaMry;  aee  7  T.  R.  4;  9  Stark,  on  Slander  359. 

(m)  Aa  to  tlie  venue,  aee  2  SUrk.  on  Slander  SOQ;  ib.  359. 

(ii)  Aa  to  this  averment,  aee  3  SUrk.  on  Slander  303  ;  ih.  359 ;  Sty.  399 ;  1  Vin.  Ab.  33. 

(o)  Supra,  1  Stark,  on  Slander  358 ;  Baldwin  v.  Elphinatone,  Bla.  R.  1037 ;  3  Stark,  on 
Slander  359. 

(0)  This  alleiration  need  not  be  proved ;  see  7  T.  R.  4 ;  and  •upra^  3  Stark,  on  Slander 
303;  1*6.359. 

iq)  See  1  Stark,  on  Slander  358 ;  3  Stark,  on  Slander  359. 

(r)  See  1  Stark,  on  Slander  364 ;  3  Stark,  on  Slander  359. 

(«)  Aa  to  the  nature  and  use  of  an  innuendo*  aee  1  Stark,  on  Slander  418 ;  3  Stark,  on 
Slander  359. 
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lawfully,  wickedly^  maliciously  and  seditiously  devising,  contrivini^ 
and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  with  force  and 
arms  at,  &c.,  wickedly,  maliciously  and  seditiously  printed  and  pub** 
lished,  and  caused  and  procured  to  be  printed  ana  published,  in  a 
certain  newspaper  entitled  <<  The  Morning  and  London  Advertiser,'^ 
a  certain  other  false,  wicked,  scandalous,  malicious  and  seditious 
libel,  of  and  concerning  his  said  majesty's  government  and  the  em^ 
ployment  of  his  troops,  according  to  the  tenor  and  effect  following, 
that  is  to  say,  {setthig  out  the  libel  and  conclude  as  before). 

Third  and  Fourth  counts.  For  publishing  the  same  in  ^er  news- 
papers. 

Fifth  count. 

Wickedly,  maliciously  and  seditiously  did  print  and  publish,  and 
cause  and  procure  to  be  printed  and  published,  a  certain  other  false, 
wicked,  malicious,  scandalous  and  seditious  libel,  of  and  concerning 
his  said  majesty's  government  and  the  employment  of  his  troops, 
according  to  the  tenor  and  effect  following,  that  is  to  say,  (as  before). 

Sixth  count    For  printing  and  puhlishing  the  former  part  of  ike  libeL 

Seventh  count. 

That  the  said  J.  H.  being,  &c.,  and  again  unlawfully,  wickedly, 
maliciously  and  seditiously  contriving,  devising  and  intending,  as 
aforesaid,  afterwards,  to  wit,  on,  &c.,  with  force  and  arms  at,  &c., 
wickedly,  maliciously  and  seditiously  did  write  and  publish,  and 
cause  and  procure  to  be  written  and  published,  a  certain  false,  wicked, 
scandalous,  malicious  and  seditious  libel,  of  and  concerning  his  said 
majesty's  government  and  the  employment  of  his  troops,  according 
to  the  tenor  and  effect  following :  <<  I  (meaning  himself  the  said  J.  H.) 
think  it  proper  to  give  the  unknown  contributor  this  notice,  that  I 
(again  meaning  himself  the  said  J.  H.)  did  yesterday  pay  to  Messrs. 
B.  and  C.  on  the  account  of  Dr.  P.,  the  sum  of  fifty  pounds,  and  that 
I  (again  meaning  himself  the  said  J.  H.)  will  write  to  Dr.  F.,  request- 
ing him  to  apply  the  same  to  the  relief  of  the  widows,  orphans  and 
aged  parents  of'^our  beloved  American  fellow  subjects,  who,  faithful 
to  the  character  of  Englishmen,  preferring  death  to  slavery,  were,  for 
that  reason  only,  inhumanly  murdered  by  the  king's  (meaning  his 
said  majesty's)  troops,  at  or  near  Lexington  and  Concord,  in  the  pro*- 
vince  of  Massachusetts  (meaning  the  said  province,  colony  or  planta** 
tion  of  the  Massachusetts  Bay,  in  New  England  in  America),  on  the 
nineteenth  of  last  April :  J.  H."  (again  meaning  himself  the  said  J« 
H.     {{Conclusion  as  before).{t) 

{For  sedition  generally y  see  post^  "7Va(Won»") 

Libel  on  the  president  of  the  United  States.{u) 

That  T.  C,  late,  (be.,  being  a  person  of  a  wicked  and  turbulent  dis-> 
position,  designing  and  intending  to  defame  the  president  of  the  Unit'* 

m  The  original,  tee  Cowp^  6S3,  contains  other  ooonta  atattnsr  the  printing  and  puli1ieli»> 
in|r  of  the  latter  libel  in  different  newspapers,  and  also  the  pnblisiiiiig  of  both  on  diflTerent 
days;  2  SUrk.  on  Slander  361. 

(fi)  This  was  the  indictment  in  the  celebrated  case  in  which  Dr.  ThorrtHS  0»opcr  was 
eoQf icted  in  1800,  and  which  afterwards  became  the  caase  of  oonsiderable  poiitical  co«» 
47. 
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ed  States  and  to  bring  him  into  contempt  and  disrepute  and  to  excite 
against  bim  the  hatred  of  the  good  people  of  the  United  States,  on, 
&c.,  at,  <&c.,  and  within  the  jurisdiction  of  this  court,  wickedly  and 
maliciously  did  write,  print,  utter  and  publish  a  false,  scandalous  and 
malicious  writing  against  the  said  president  of  the  United  States,  of 
the  tenor  and  effect  following,  that  is  to  say:  Nor  do  I  (himself  the 
said  T.  C,  meaning)  see  any  impropriety  in  making  this  request  of 
Mr.  Adams  (meaning  John  Adams,  Esq.,  President  of  the  United 
States)  at  that  time ;  he  (the  said  president  of  the  United  States  mean- 
ing) had  just  entered  into  office;  he  (meaning  the  said  president  of 
the  United  States)  was  hardly  in  the  infancy  of  political  mistake ;  even 
those  who  doubted  his  capacity  (meaning  the  capacity  of  the  said 
president  of  the  United  States)  thought  well  of  his  (meaning  the  said 
president  of  the  United  States)  intentions.  And  also  the  false,  scan- 
dalous and  malicious  words  of  the  tenor  and  effect  following,  that  is 
to  say ;  Nor  were  we  (meaning  the  people  of  the  United  States)  yet 
saddled  with  the  expense  of  a  permanent  navy,  or  threatened  under 
his  (meaning  the  said  president  of  the  United  States)  auspices  with 
the  existence  of  a  standing  army.  Our  credit  (meaning  the  credit  of 
the  United  States)  was  never  yet  reduced  so  low  as  to  borrow  money 
at  eight  per  cent,  in  time  of  peace,  while  the  unnecessary  violence  of 
official  expressions  might  justly  have  provoked  a  war. 

And  also  the  false,  scandalous  and  malicious  words  of  the  tenor 
and  effect  following,  that  is  to  say:  Mr.  Adams  (meaning  the  said 
president  of  the  United  States)  had  not  yet  projected  his  (the  said 
president  of  the  United  States  meaning)  embassies  to  Prussia,  Russia 
and  the  Sublime  Porte,  nor  had  he  (the  said  president  of  the  United 
States  meaning)  yet  interfered  as  president  of  the  United  States  to 
influence  the  decisions  of  a  court  of  justice — ^a  stretch  of  authority 
which  the  monarch  of  Great  Britain  would  have  shrunk  from — an 
interference  without  precedent,  against  law  and  against  money.  This 
melancholy  case  of  Jonathan  Robbins,  a  native  citizen  of  America, 
forcibly  impressed  by  the  British  and  delivered  up  with  the  advice  of 
Mr.  Adams  (meaning  the  said  president  of  the  United  Slates)  to  the 
mock  trial  of  a  British  court  martial,  had  not  yet  astonished  the 
republican  citizens  of  this  free  country  (meaning  the  United  States  of 
America) — a  case  loo  little  known,  but  of  which  the  people  (meaning 
the  people  of  the  said  United  States)  ought  to  be  fully  apprized  before 
.the  election,  and  they  shall  be,  to  the  great  scandal  of  the  president 
of  the  United  States,  to  the  evil  example  of  others  in  the  like  case 
offending,  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

'  Jnother  form  for  same,{v) 

That  H^  C,  late,  &c.,  being  a  malicious  and  seditious  man,  of  a 
depraved  mind  and  wicked  and  diabolical  disposition,  and  also  de- 
tention. It  was  prepared  by  Mr.  Rawle,  and  stood  the  test  of  very  active  scrutiny.  Of 
<x>ar8e  since  the  repeal  of  the  sedition  law,  the  offence  is  no  longer  cognizable  in  the  fede- 
ral courts ;  but  the  precedent  may  be  of  use  in  indictments  at  common  law  in  the  states. 

(o)  People  V.  Croewell,  3  Johns.  337.  In  consequence  of  the  equal  division  of  the  So- 
|>reme  Court  of  New  York  on  the  great  questions  involved  in  this  case,  no  judgment  was 
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ceitfiilly,  wickedly  and  maliciously  devising,  contriving  andintending 
T.  J.,  Esq.,  President  of  the  United  States  of  America,  to  detract 
from,  scandalize,  traduce,  vilify,  and  to  represent  him  the  said  T.  J. 
as  unworthy  the  confidence,  reject  and  attachment  of  xUe  people  of 
the  United  States,  and  to  alienate  and  withdraw  from  the  said  T.  J., 
Esq.,  president  as  aforesaid,  the  obedience,  fidelity  and  allegiance  of 
tlie  citizens  of  the  State  of  New  York,  .and  also  of  the  said  United 
States;  and  wickedly  and  seditiously  to  disturb  the  peace  and  tran- 
quillity, as  well  of  the  people  of  the  State  of  New  York,  as  of  the 
United  States;  and  also  to  bring  the  said  T.  J.,  Esq.  (as  much  as  in  him 
the  said  H.  C.  lay)  into  great  hatred,  contempt  and  disgrace,  not  only 
with  the  people  of  the  State  of  New  York  and  the  said  people  of  the 
United  States,  but  also  with  the  citizens  and  subjects  of  other  nations; 
and  for  that  purpose  the  said  H,  C.  did,  on,  &c.,  at,  &c.,  wickedly, 
maliciously  and  seditiously  print  and  publish,  and  cause  and  procure 
to  be  printed  and  published,  a  certain  scandalous,  malicious  and  sedi- 
tious libel,  in  a  certain  paper  or  (and?)  publication  entitled  <<The 
Wasp ;"  containing  therein,  among  other  things,  certain  scandalous, 
malicious,  inflammatory  and  seditious  matters,  of  and  concerning  the 
said  T.  J.,  Esq.,  then  and  yet  being  president  of  the  United  States  of 
America,  that  is  to  say,  in  one  part  thereof,  according  to  the  tenor 
and  effect  following,  that  is  to  say :  He  (the  said  T.  J.,  Esq.,  meaning) 
paid  C.  (meaning  one  J.  T.  C.)  for  calling  Washington  (meaning  G. 
W.,  Esq.,  deceased,  late  president  of  the  said  United  States)  a  traitor, 
a  robber  and  a  perjurer;  for  calling  Adams  (meaning  J.  A.,  Esq.,  late 

{^resident  of  the  said  United  StatesY  a  hoary  headed  incendiary,  and 
or  most  grossly  slandering  the  private  characters  of  men  whom  he 
(meaning  the  said  T.  J.)  well  knew  to  be  virtuous;  to  the  great  scan- 
dal and  infamy  of  the  said  T.  J.,  Esq.,  President  of  the  said  United 
States,  in  contempt  of  the  people  of  the  said  State  of  New  York,  in 
open  violation  of  the  laws  of  the  said  state,  to  the  evil  example,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Libel  upon  a  senator  of  the  United  States.{tn) 

That  T.  L.,  of,  &c.,  being  a  person  regardless  of  the  integrity  and 
{Patriotism,  which  the  citizens  of  this  commonwealth  and  of  the  United 
States,  when  elected  to  and  entrusted  with  offices  of  honour,  trust  and 
responsibility,  in  the  administration  of  the  government  of  this  com- 
monwealth and  of  the  United  States,  ought  to  possess  and  sustain, 
and  unlawfully  and  maliciously  devising  and  intending  to  traduce, 
vilify  and  bring  into  contempt  and  detestation  one  D.  W.^  of,  &c.,  who 
was,  on  the  day  hereafter  mentioned,  and  still  is  one  of  the  senators 
in  the  congress  of  the  United  States  of  America  for  the  State  of  Mas- 
sachusetts, duly  and  constitutionally  elected  and  appointed  to  that 

entered  on  the  indictment ;  but  its  correctness  as  a  precedent  is  established  by  the  fact 
that  it  was  drawn  by  Mr.  Ambrose  Spencer,  one  of  the  most  acute  and  accomplished 
pleaders  of  the  day,  and  that  no  technical  exception  was  taken  to  it  by  Mr.  Hamilton.  At 
the  same  time,  I  apprehend  the  passa^  in  italics  is  surplusage,  and  that  the  ''or'*  in  the 
16th  line  from  the  bottom  had  better  be  changed  to  **  and.** 
(19)  Davb'  Prcc  161. 
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office,  and  also  unlawfully  and  maliciously  intending  to  insinuate  and 
cause  it  to  be  believed,  that  the  said  D.  W«  and  divers  other  distin- 
guished and  patriotic  citizens  of  this  commonwealth  had  been  engaged 
in  an  atrocious  and  treasonable  plot  to  dissolve  the  union  of  the  said 
United  States,  then  and  still  constituting  the  government  of  tlie  said 
United  States  under  the  present  constitution  thereof,  and  further  ma- 
liciously intending  to  make  it  to  be  believed,  that  J.  Q.  A.,  then  the 
president  of  the  United  States,  had  denounced  the  said  D.  W.  as  a 
traitor  to  his  country,  on,  &c.,  at,  &c.,  unlawfully,  deliberately  and 
maliciously  did  compose,  print  and  publish,  and  did  cause  and  procure 
to  be  composed,  printed  and  published  in  a  certain  newspaper  called 
the  '<  Jackson  Republican,^'  of  and  concerning  him  the  said  D.  W., 
an  unlawful  and  malicious  libel,  according  to  the  purport  and  effect, 
and  in  substance  as  follows,  that  is  to  say,  (here  insert  the  libellous 
publication,  with  all  necessary  innuendoes  and  averments) ;  to  the 
great  injury,  scandal  and  disgrace  of  the  said  D.  W.,  and  against,  && 
{Conclude  its  in  book  1,  ehap.  3). 

Libd  on  a  judge  andyury  when  in  the  execution  of  their  duties.{x) 

That  heretofore,  to  wit,  at  the  sittings  at  Nisi  Prius,  holden  on,  &c., 
at,  &c.,  before  the  right  honourable  Sir  Frederic  Pollock,  chief  baron 
of  our  said  lady  the  queen,  of  her  Court  of  Exchequer  at  Westminster 
aforesaid,  a  certain  issue  duly  joined  in  the  said  court,  between  one 
A.  B.  and  one  G.  D.,  in  a  certain  action  on  promises  in  which  the  said 
A.  B.  was  plaintiff  and  the  said  C.  D.  defendant,  came  on  to  be  tried  in 
due  form  of  law,  and  was  then  and  there  tried  by  a  certain  jury  of  the 
country,  in  that  behalf  duly  sworn  and  taken  between  the  parties 
aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent, that  J.  S.,  late,  &c.,  being  a  wicked  and  ill-disposed  person, 
wickedly  and  maliciously  contriving  and  intending  to  bring  the  ad- 
ministration of  justice  in  this  kingdom  into  contempt,  and  to  scandalize 
and  vilify  the  said  Sir  F.  P.  and  the  jurors  by  whom  the  said  issue 
was  so  tried  as  aforesaid,  and  to  cause  it  to  be  believed  that,  {here 
state  the  effect  of  the  libel),  on,  &c.,  with  force  and  arms  at,  &c., 
wickedly  and  malieiausly  did  write  and  publish,  and  cause  and  pro- 
cure to  be  written  and  published,  a  certain  false,  wicked,  malicious 
and  scandalous  libel,  of  and  concerning  the  administration  of  justice 
in  this  kingdom,  and  of  and  concerning  the  trial  of  the  said  issue,  and 
of  and  concerning  the  said  Sir  P.  P.  and  the  jurors  by  whom  the  said 
issue  was  so  tried  as  aforesaid,  according  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say,  {here  set  out  the  Ubel,  together  unth  such  in- 
uuendoes  as  may  be  requisite,  to  the  great  scandal  and  reproach  of 
the  administration  of  justice  in  this  kingdom,  in  contempt  of  our  lady 
the  queen  and  her  laws,  to  the  evil  example,  &c,  and  agauist,  &c. 
{Conclude  ms  in  boot  1,  chajh  3}, 

(«>  Arck.  G.  p.  M  An. «!.  <M  t  sm  R.  ».  WfafK  1  CwipU  ISS;  ft. «.  Wataoo,  S  T. 

R.  199. 
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Idbel  on  a  sheriffs  attributing  to  him  improper  motives  and  conducU  in 
getting  up  petitions,  ^c,  for  the  locating  of  the  seat  of  justice  in  a 
particular  county,(y) 

That  A.  B.y  on,  &c.,  at,  &c.,  being  a.  person  of  an  envions  and  evil 
and  wicked  mind,  and  wickedly,  maliciously  and  unlawfully  contriv- 
ing and  intending,  as  much  as  in  him  lay,  to  injure,  oppress  and  vilify 
the  good  name,  fame,  credit  and  reputation  of  a  certain  T.  W.,  a  good 
citizen  of  this  commonwealth,  and  sheriff  of  the  County  of  Cabell,  and 
to  bring  him  into  contempt,  infamy  and  disgrace,  and  to  represent 
him  as  a  corrupt  officer,  &c.,  a  certain  scandalous  and  libellous  writ- 
ing maliciously  and  scandalously  did  write  and  publish,  and  then>&c., 
did  cause  to  be  written  and  published,  in  the  form  of  a  petition  ad- 
dressed to  the  honourable  the  speaker  and  members  of  the  general 
assembly  of  this  commonwealth,  in  which  said  libel  are  contained 
divers  scandalous,  scurrilous  and  malicious  matters,  according  to  the 
tenor  following :  "  That  the  said  T.  W.,  being  desirous  of  having  it 
(meaning  the  seat  of  justice  for  Cabell  county),  on  his  own  plantation, 
where  it  was  first  held,  has,  and  now  is  circulating  a  petition  in  this 
county,  addressed  to  your  honourable  body  for  that  purpose.  Your 
petitioners  beg  leave  to  state,  that  the  said  T.  W.  is  actuated  only  by 
selfish  and  interested  motives,  and  is  by  no  means  governed  by  a  de- 
sire for  the  promotion  of  the  convenience  and  welfare  of  a  majority 
of  the  people  of  this  county ;  that  the  place  he  proposes  is  on  his  own 
land,  and  that  it  is  not  only  rendered  almost  inaccessible  by  reason  of 
the  hills  and  mountains  surrounding  it,  but  is  not  near  the  centre  of 
population  or  territory,  so  that  it  is  among  the  most  inconvenient 
places  that  could  possibly  be  thought  of,  and  that  the  said  T.  W.  uses 
base  and  dishonourable  means  to  forward  his  views,  for  that  he  being 
high  sheriff  of  this  county,  and  of  course  has  the  collection  of  the  pub- 
lic revenue  and  taxes,  he  persuades  ignorant  and  illiterate  men  to 
sign  his  petition,  frequently  stating  that  for  so  doing  he  will  indulge 
them  a  time,  and  not  be  over-strenuous  in  his  collections.;  that  the 
people  of  this  county  are  generally  poor,  and  as  there  is  very  little 
money  in  circulation  among  them,  an  indulgence  of  this  kind  is  to 
them  a  great  favour ;  that  the  said  T.  W.  does  not  present  his  petition 
at  any  public  collection  of  the  people,  when  the  merits  of  it  anight  be 
inquired  into  and  discussed,  but  procures  signers  to  it,  as  he  rides 
through  the  county,  in  his  office  of  sheriff,  in  secret  and  hidden 
places,''  to  the  great  scandal  aiid  damage  of  the  said  T.  W.,  to  the 
evil  example^  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Libel  on  a  justice  if  the  Police  Court  in  Boston  ^  ^c» 

That  B.  W.,  Esq.,  on,  &c.,  at,  &c,  was  one  of  the  justices  of  the 
Police  Court  and  Justices'  Court  for  the  County  of  Suffolk,  and  acting 
as  senior  justice  of  the  Police  Court,  and  that  W.  J.  S.,  labourer,  on, 
&JC.,  at,  &c.,  being  an  evil  disposed  person,  and  unjustly  and  unlaw- 


(y)  Cotl  •.  Morris,  1  Va,  CaBes  176. 
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fully  devising,  eontriTing  and  intending,  as  much  as  in  him  the  said  W. 
J.  S.  lay,  to  defame,  asperse,  scandalize  and  vilify  the  character  of  the 
said  B.  W.,  Esq.,  and  to  insinuate  and  cause  it  to  be  believed  that  the 
said  B.  W»  had  been  guilty  of  gross  misconduct  in  his  said  office  of 
justice  of  the  Police  Court  as  aforesaid,  did  unlawfully  and  mali- 
ciously, wickedly  and  scandalously,  compose,  write,  print  and  publish, 
and  did  cause  and  procure  to  be  composied,  written,  printed  and  pub- 
lished, in  a  certain  public  newspaper,  entitled  the  New  England 
Galaxy,  a  certain  false,  wicked,  mischievous  and  scandalous  libel 

Sof  and  concerning  said  B.  W.,  and  of  and  concerning  his  official  con- 
uct  in  said  office  of  justice  of  the  Police  Court,  and  of  and  concerning 
the  administration  of  the  public  justice  of  said  Police  Court,  whilst  he 
said  B.  W.  was  presiding  and  sitting  therein  as  one  of  the  justices  of 
said  courty,  which  said  wicked,  mischievous  and  scandalous  libel  is  to 
the  tenor  and  effect  following,  that  is  to  say :  <(  After  two  days  and 
nights'  consideration,  we  now  sit  down  in  order  to  give  Mr.  W.  an 
opportunity  to  see  how  he  stands  in  the  opinion  of  great  and  small. 
We  accuse  him  of  disgracing  his  office,  of  perverting  the  law,  which, 
bad  as  it  is,  is  yet  worse  in  such  hands ;.  of  doing  injustice  to  his  seat ; 
of  descending  from  his  oificial  dignity ;  of  suffering  his  personal  feel- 
ing to,  iateifere  with  the  discharge  of  his  functions,  &c.  We  do  not 
pretend  that  we  have  related  ail  of  the  above  conversation  with  minute 
accuracy,  or  that  we  may  not  have  forgotten  some  trivial  circum- 
stances; but  that  it  is  eorrect  in  substance  we  pledge  our  sacred 
honour,  and  would  pledge  our  life,  if  it  could  be  pledged.  Lst  judge 
W.  choke  a  week  cur  so  on  this  pill^'  (meaning  said  libel),  ''and  we 
have  one  or  two  more  as  hard  to  swallow  in  reserve'^  (meaning  that 
he,  said  Sv,  had  one  or  two  more  libels  on  said  W.  in  reserve  for  future 
publication).  <<  These,  bitter  as  they  are,  ate  not  the  words  of  pas- 
sion, biU  the  deliberate  expression  of  our  conviction  respecting  the 
duty  we  owe  to  ourself  and  our  country.  We  think  we  shall  do  ser- 
vice to  Cod  and  man  by  removing  this  unjust  magistrate  from  the 
seat  he  disgraces'^  (meaning  that  said  W.,  tn  the  discharge  of  his  offi- 
cial duty  as  one  of  the  justices  of  said  Poliee  Court,  was  an  unjust 
judge,  and  that  he  disgraced  said  office  by  illegal  and  unjust  conduct, 
that  he  ought  to  be  Impeached  of  crimes  and  misdemeanors,  and 
ought  to  be  removed  and  degraded  from  his  office ;  and  that  so  enor- 
mous and  iniquitous  were  his  acts,  doings,  conduct  and  behaviour  in 
his  said  office  as  one  of  the  justices  of  the  PdHcc  Court  as  aforesaid, 
that  in  consequence  of  their  enormity  and  iniquity,  it  would  be  doing^ 
service  to  God  and  man  to  have  bim^  said  W^  removed  from  said 
office^],  to  the  great  damage  and  in&my  of  the  said  W.,  to  the  great 
scanaal  and  dishonour  of  public  justice,  to  the  evil  example,  &c., 
against,  Ac,  and  contraty,  &c.(z)    {Gimeiuck  e»  m  book  1,  chap.  3). 

(s)  The  part  m;  hrackete  of  this  fbim  n  dram  front  Com.  «;  Snelliftfv  IS  Pick.  991. 
The  0DI7  qooationi  raised  on  the  indictment  waa  on  the  propriety  of  the  innuendoea.  There 
was  DO  ezpreM  averment  that  the  libel  waa  of  and  eoncefning  the  removal  of  W.  from 
office  by  impeachment  it  waa  held  that  the  firat  innuendo  did  not  enlarge  the  meaning  of 
the  words  of  the  Ubel  ;:and  that  even  if  the  aeoood  innoendo  did  ao  (which  it  waa  said  it  did 
not),  it  might  be  oejeotedi  aa  aorplnaage,  the  worda  of  the  libel  being  in  themaelvca  aoffir 
cient  to  auatain  the  jiodiotment.   Judgment  wm»  eutesed  agaiuat  the  defeudajil*. 
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Ubd  an  an  cfficcr^  said  libel  coMisUng  of  a  paper  alleged  to  have  been 
read  by  ike  defendant  at  a  jmbtic  meeting f  but  which /was  in  Uie 
defendanfs  passessianj  or  destroyed^  and  consequently  was  not  pro^ 
duced  to  the  grand  jtiry.{a) 

That  A.  B.,  late,  &c.,  on,  d&c.,  at,  etc.,  and  within  the  jurisdiction 
of  the  said  court,  being  a  person  of  evil  mind  and  disposition,  and 
wickedly  and  maliciously  devising  and  intending  to  bring  contempt, 
discredit  and  dishonour  on  the  administration  of  public  justice  in  the 
said  city  and  county,  to  deprive  C.  D.  (the  said  C.  D.  being,  &c.)  of 
his  good  name,  fame  and  reputation,  as  well  as  unjustly  to  sub^ 
ject  him,  the  said  C.  D.,  to  high  pains  and  penalties,  unlawfully, 
wickedly  and  maliciously  did  publish  and  compose,  and  cause  and 
procure  to  be  composed  and  published,  a  t:ertain  false,  scandalous 
and  malicious  libel,  of  and  concerning  the  said  C.  D.,  in  his  office 
as  aforesaid ;  the  words  and  tenor  of  which  said  libel  are  to  this 
inquest  unknown,  by  reason  that  the  said  A.  B.  having  the  said  libel 
in  his  possession  and  custody,  hath  altogether  revised,  and  still  re- 
fuses to  produce  the  same,  or  ta  permit  the  same  ta  be  inspected  by 
this  inquest,  although  thereta  often  requested,  to  wit,  by  the  attorney- 
general  of  this  commonwealth,  after  the  publication  of  the  said  libel^ 
and  at  and  before  the  sittings  of  this  inquest,  whieh  said  libel  con- 
tained among  other  things,  words  of  the  substance  and  effect  follow- 
ing, that  is  to  say,  (Acre  follows  libellous  fnatter)^  to  the  great 
damage,  injury  and  disgrace  of  the  said  A.  &,  to  the  great  discredit 
and  dishonour  of  public  justice  as  aforesaid,  and  against,  &c.  {fiotk- 
elude  as  in  book  1,  ehap,  3). 

Seditious  libel  The  libdlous  matter  consisting  in  an  address  to  the 
electors  of  fVestminster^,  of  which  the  defendant  was  the  revresenta- 
Uve^  charging  the  government  with  trampling  upon  the  people^  4'^*(^) 

That  Sir  F.  B.,  late>  &c.,  being  a  seditious^  malicious  and  ill-dis- 
posed person,  and  unlawfully  and  noaliciously  devising  and  intending 
to  raise  and  excite  discontent,  disaffection  and  sedition  amotig  the  liege 
subjects  of  our  lord  the  present  king,  and  amongst  the  soldiers  of  our 
said  lord  the  king,  and  to  move  and  excite  the  liege  subjects  of  our 
said  lord  the  king  to  hatred  and  dislike  of  the  government  of  this 
realm,  and  to  insinuate  and  cause  it  to  be  believed  by  the  liege  sub- 
jects of  our  said  lord  the  king,  that  divers  of  the  liege  subjects  of  our 
said  lord  the  king  had  been  inhun^anly  cut  down,  maimed  and  killed 
by  certain  troops  of  our  said  lord  the  king,  heretofore,  to  wit,  on,  &c., 
at,  &c.,  unlawfully  and  maliciously  did  compose,  write  and  publish, 
and  cause  to  be  composed,  written  and  published,  a  certain  scanda- 
lous, malicious  and  seditious  libel,  of  and  concerning  the  government 
of  this  realm,  and  of  and  concerning  the  said  troops  of  our  said  lord 
the  king,  according  to  the  tenor  and  effect  following,  (that  is  to  say), 

(a)  Com.  e.  Btrefford,  Sap.  Ct  Pt.  Dee.  T.  1845,  No.  39.  Thi«  etse  wbi  tried  before 
Jadge  Burneide,  in  1846,  at  the  Sopreme  Coart,  wbeo  tiie  indietment  w&e  iaid  by  the 
court  to  be  good,  though  no  verdiet  was  rendered^  there  having  been  a  disclaimer  and 
nolle  protefut. 

(6)  ft.  9.  Bardett,  4  B.  &  A.  95k  This  waa  the  indictment  on  which  Sir  Francis  Bar. 
dett,  after  a  atruggle  of  great  antmation,  wae  convicted  and  seoteuoed  to  three  monlha* 
knprisoDmentt  anit  a  fine  of  £  2000. 
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«  To  the  electors  of  Westminster ;  gentlemen,  on  reading  tlie  news- 
papers this  morning,  having  arrived  late  yesterday  evening,  I  was 
filled  with  shame,  grief  and  indignation,  at  the  account  of  the  blood 
spilled  at  Manchester ;  this  then  is  the  answer  of  the  borough-mon- 
gers to  the  petitioning  people,  this  the  practical  proof  of  our  standing 
.  in  no  need  of  reform,  these  the  practical  blessings  of  our  glorious 
borough-mongers'  domination,  this  the  use  of  a  standing  army  in 
time  of  peace.     It  seems  our  fibers  were  not  such  fools  as  some 
would  make  us  believe,  in  opposing  the  establishment  of  a  standing 
army,  and  sending  King  William's  Dutch  guards  out  of  the  country. 
Yet  would  to  Heaven  they  had  been  Dutchmen,  Switzers  or  Hes- 
sians, or  Hanoverians,  or  any  thing  rather  than  Englishmen,  who 
did  such  deeds.    What!  kill  men  unarmed,  unresisting!  and, gracious 
God,  women  too,  disfigured,  maimed,  cut  down  and  trampled  on  by 
dragoons!  (meaning  the  said  troops  of  our  said  lord  the  king,  and 
meaning  thereby  that  divers  liege  subjects  of  our  said  lord  the  king, 
had  been  inhumanly  cut  down,  maimed  and  killed  by  the  said  troops 
of  our  said  lord  the  king).     Is  this  England?    This  a  Christian  land? 
a  land  of  freedom?     Can  such  things  be  and  pass  by  us  like  a  sum- 
mer cloud,  unheeded?     Forbid  it  every  drop  of  English  blood  in 
every  vein  that  does  not  proclaim  its  owner  bastard.     Will  the  gen- 
tlemen of  England  support  or  wink  at  such  proceedings?     They 
have  a  great  stake  in  their  country.    They  hold  great  estates,  and 
they  are  bound  in  duty  and  in  honour,  to  consider  them  as  retaining 
fees  on  the  part  of  their  country,  for  upholding  its  rights  and  liberties; 
surely  they  will  at  length  awake  and  find  they  have  other  duties  to 
perform  besides  following  bullocks  and  planting  cabbages.     They 
never  can  stand  tamely  as  lookers-on,  whilst  bloody  Neros  rip^  open 
their  mothers'  womb.    They  must  join  the  general  voice,  loudly 
demanding  justice  and  redress,  and  head  public  meetings  throughout 
the  united  kingdom,  to  put  a  stop  in  its  commencement  to  a  reign  of 
terror  and  of  blood ;  to  afford  consolation  as  far  as  it  can  be  afforded, 
and  legal  redress  to  widows  and  orphans  and  mutilated  victims  of 
this  unparalleled  and  barbarous  outrage.     For  this  purpose  I  propose 
that  a  meeting  should  be  called  in  Westminster,  which  the  gentlemen 
of  the  committee  will  arrange,  and  whose  summons  I  will  hold  my- 
self in  readiness  to  attend.     Whether  the  penalty  of  our  meeting  will 
be  death  by  military  execution,  I  know  not;  but  this  I  know,  a  man 
can  die  but  once,  and  never  better  than  in  vindicating  the  laws  and 
liberties  of  his  country.    Excuse  this  hasty  address ;  I  can  scarcely 
tell  what  I  have  written.     It  may  be  a  libel,  or  the  attorney-general 
may  call  it  so  just  as  he  pleases.    When  the  seven  bishops  were 
tried  for  libel,  the  army  of  James  the  Second,  then  encamped  on 
Hounslow  Heath,  for  supporting  military  power,  gave  three  cheers 
on   hearing   of  their  acquittal.      The  king,  started    at  the   noise, 
asked,  <  What's  that?'  < Nothing,  sir,'  was  the  answer,  < but  the  sol- 
diers shouting  at  the  acquittal  of  the  seven  bishops.'    <  Do  you  call 
(hat  nothing  ?' replied  the  misgiving  tyrant,  and  shortly  after  abdi- 
cated the  government.     'Tis  true  James  could  not  inflict  tortures  on 
his  soldiers — could  not  tear  the  living  flesh  from  their  bones  with  a 
cat  o'  nine-tails — could  not  flay  tiiem  alive.     Be  this  as  it  may,  our 
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duty  is  to  meet,  and  ^  England  expects  every  man  to  do  his  dnty.'  I 
remain  gentlemen,  most  truly  and  faithfully,  your  most  obedient 
servant,  F.  B."  In  coutempt  of  our  said  lord  the  king  and  his  laws, 
to  the  evil  example  of  all  others,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

Publishing  at  a  time  of  popular  commotion  resolutions  aUaching  the  gov^ 
emment  as  bloodthirsty^  4r^»{c) 

That  on,  &c.,  at,  &c.,  ten  thousand  persons  unknown,  with  force 
and  arms,  unlawfully  did  assemble  armed  with  divers  offensive 
weapons,  to  wit,  sticks,  clubs  and  daggers,  bearing  banners  and  flags, 
and  were  then  and  there  making  a  great  noise  and  disturbance,  to 
the  great  terror  and  alarm  of  the  peaceable  subjects  of  our  lady  the 
queen,  and  that  6.  M.  and  J.  H.  S.,  together  with  certain  other  per- 
sons, forming  and  being  a  part  of  the  London  metropolitan  police 
force,  having  theretofore  been  sworn  in  and  then  being  special  con- 
stables of  the  borough  of  Birmingham,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  did  by  the  order  and  direction  of 
W.  S.,  Esq.,  and  J.  R.  B.,  Esq.,  justices  of  our  said  lady  the  queen, 
assigned  to  keep  the  peace,  disperse,  separate  and  remove  and  cause 
and  procure  to  be  dispersed,  separated  and  removed,  the  said  unlaw- 
ful assembly  of  persons,  and  that  they  the  said  G.  M.  and  J.  H.  S. 
were  together  with  the  said  other  persons  forming  part  of  the  metro- 
politan police  force,  then  and  there  acting  in  the  due  execution  of  their 
duty  as  such  special  constables,  in  dispersing  and  causing  to  be  dis- 
persed the  said  unlawful  assembly  of  persons ;  and  that  the  defc^ndant 
intending  to  excite  divers  liege  subjects  of  the  queen  to  resis^t  the 
laws  and  to  resist  the  persons  so  being  part  of  the  metropolitan  police 
force  in  the  due  execution  of  their  duty,  and  to  bring  the  said  force 
into  hatred  and  contempt,  and  to  procure  unlawful  meetings,  and  to 
cause  divers  liege  subjects  of  the  queen  to  believe  that  the  laws  of 
this  kingdom  were  unduly  administered,  and  intending  to  disturb  the 
public  peace  and  to  raise  discontent  in  the  minds  of  the  subjects  of 
the  queen,  and  to  raise  and  excite  tumult  and  disobedience  to'  the 
laws,  did  publish  a  certain  false,  &c.,  libel,  of  and  concerning  the 
said  persons  so  being  part  of  the  London  metropolitan  police,  and  of 
and  concerning  the  administration  of /law  ana  justice  within  this 
realm,  containing  the  false  and  malicious,  scandalous,  seditious  and 
libellous  matter  following,  that  is  to  say  : 

«<  Resolutions  unanimously  agreed  to  by  the  general  convention : 

"  Resolved,  1st,  That  this  convention  is  of  opinion  that  a  wanton, 
flagrant  and  unjust  outrage  has  been  made  upon  the  people  of  Bir- 
mingham by  a  bloodthirsty  and  unconstitutional  force  from  London, 
acting  under  the  authority  of  men  who,  when  out  of  office,  sanc- 
tioned and  took  part  in  the  meetings  of  the  people,  and  now,  when 
they  share  in  the  public  plunder,  seek  to  keep  the  people  in  social 
slavery  and  political  degradation. 

<<  2d.  That  the  people  of  Birmingham  are  the  best  judges  of  their 

(e)  R« «.  ColliiM,  9  C  &  p.  456.  There  wee  e  verdict  of  guiltj  on  thie  ooont,  before 
LitUedole  J,  in  1839. 
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own  right  to  meet  in  the  Ball-ring  or  elsewhere,  have  their  own  feel- 
ings to  consult  respecting  the  outrage  given  and  are  the  best  judges 
of  their  own  power  and  resources  to  obtain  justice. 

<<  3d.  That  the  summary  and  despotic  arrest  of  Dr.  T.,  our 
respected  colleague,  affords  another  convincing  proof  of  the  absence 
of  all  justice  in  England,  and  clearly  shows  that  there  is  no  security 
for  life,  liberty  or  property,  till  the  people  have  some  control  over 
the  laws  they  are  called  upon  to  obey. 

«  By  order,  W.  L.,  Sec." 

To  the  great  scandal,  &c.,  against,  &c.  {Conclude  as  in  book  1, 
chap,  3). 

Libel  in  German^  in  the  Circuit  Court  of  the  United  States.{d) 

That  B.  M.  and  C.  F.,  late  of,  &c.,  being  ill-disposed  persons,  de- 
signing, and  intending  to  vilify  and  defame  the  government  of  the 
United  States  and  the  administration  of  justice  therein,  and  to  cause 
it  to  be  believed  that  the  judiciary  courts  of  the  said  United  States 
were  actuated  by  unlawful  motives  and  not  by  the  duty  imposed  on 
them  by  the  constitution  of  the  United  States  aforesaid,  and  thereby 
to  weaken  and  diminish  the  authority  of  the  said  courts  and  excite 
opposition  against  the  same,  on,  &c.,  at,  &c.,  wickedly  and  maliciously 
did  print  and  publish  and  cause  to  be  printed  and  published,  in  a  cer- 
tain newspaper  then  and  there  printed  in  the  German  language  and 
called  «  Unpartheyische  Harrisburg  Zeitung,"  which  Grerman  words 
signify,  «  The  Impartial  Harrisburg  Newspaper,"  the  false,  scan- 
dalous, contemptuous  and  malicious  words,  matters  and  things  follow- 
ing, that  is  to  say,  ^  Capt.  John  Fries.  Die  constitution  der  Vereinigtcn 
Staaten  sagt  hochverrath  soil  nur  darein  bestehen  wenn  mau  krieg 
gegen  derselben  erklSLret  oder  ihren  feinden  anhanget  und  sie  unter- 
stQtzet,"  which  Gorman  words  signify  "  The  constitution  of  the  United 
States  says  high  treason  shall  consist  only  in  levying  war  against  the 
same  or  in  aiding  or  abetting  their  enemies."  "Dieses  wQrde  den 
30sten  April,  1790,  durch  eiii  acte  de  congresses  erklaret  dass  wann 
einise  person  die  zuden  Vereinigten  Staaten  von  America  gehoret 
krieg  gegen  dieselben  erklaret,  oder  ihren  feinder  anhanget  und 
unter  stutzet  inden,"  &c.  {Here  translate  the  last  written  sentence^ 
proceed  with  the  remainder  of  the  libellous  matter^  translating  the 
same  sentence  by  sentence  with  proper  innuendoes^  aryi  conclude)^ 
in  contempt  of  the  said  United  States  and  the  judicial  courts  thereof, 
to  the  great  scandal  and  infamy  of  the  judges  and  jurors  of  the  Cir- 
cuit Court  of  the  said  United  States  in  and  for  the  Pennsylvania  dis- 
trict, to  the  evil  example,  (&c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

{d)  V.  S.  V.  Moyer,  Circuit  Coart  United  States  for  PennsyWania,  October,  1799,  Na  6. 

A  very  curious  feature  in  the  case  ib,  that  though  the  indictment  does  not  CTen  pro- 
tend to  be  for  a  statutory  offence,  the  defendants  ^  submitted  themselves  to  the  judgment 
of  the  court,  protesting  their  innocence.**  So  far  therefore  from  its  being  an  undersUMMl 
thing  in  tlie  courts  at  the  period,  that  there  are  no  common  law  offences  against 
the  United  States,  we  find  that  a  series  of  defendants,  abljr  defended,  in  the  mldM, 
of  a  struggle  of  great  violence  and  ardour,  do  not  even  think  it  worth  while  to  te»t  the 
validity  of  an  o&nce  whieh  is  not  only  of  a  strict  common  law  character,  but  to  whidi 
ev«a  the  **  coit<ra  formam**  u  not  attached. 
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Libel  in  French  against  a  foreign  p(^entate.{e) 

That  before  and  at  the  times  of  the  printing  and  publication  of  the 
scandalous,  malicious  and  defamatory  libels  and  libellous  matters  and 
things  aftermentioned,  there  subsisted  and  now  subsists  friendship 
and  peace  between  our  sovereign  lord  the  king  and  the  French 
republic  and  the  subjects  of  our  said  lord  the  king  and  the  citizens  of 
the  said  republic ;  and  that  before  and  at  those  times,  citizen  N.  B. 
was  and  yet  is  first  consul  of  the  said  French  republic,  to  wit,  at,  &c., 
and  that  J.  P.,  late  of,  &c.,  well  knowing  the  premises  aforesaid,  but 
being  a  malicious  and  ilUdisposed  person,  and  unlawfully  and  mali- 
ciously devising  and  intending  to  traduce,  defame  and  vilify  the  said 
N.  B.  and  to  bring  him  into  great  hatred  and  contempt,  as  well 
among  the  liege  subjects  of  our  said  lord  the  king  as  among  the  citi- 
zens of  the  said  republic,  and  to  excite  and  provoke  the  citizens  of 
the  said  republic  by  force  of  arms  to  deprive  the  said  N.  B.  of  his 
consular  office  and  magistracy  in  the  said  republic,  and  to  kill  and 
destroy  the  said  N.  B.,  and  also  unlawfully  and  maliciously  devising 
as  much  as  in  him  the  said  J.  P.  lay,  to  interrupt,  disturb  and  destroy 
the  friendship  and  peace  subsisting  between  our  said  lord  the  king 
and  his  subjects  and  the  said  N.  B.,  the  French  republic  and  the  citir 
zens  of  the  same  republic,  and  to  excite  animosity,  jealousy  and 
hatred  in  the  said  N.  B.  against  our  said  lord  the  king  and  his  sub- 
jects, on  the  sixteenth  day  of  August,  in  the  forty-second  year  of  the 
reign  of  our  sovereign  lord  George  the  Third,  by  the  grace  of  God  of 
the  united  kingdom  of  Great  Britain  and  Ireland  king,  defender  of 
the  faith,  at  the  parish  of  St.  Anne  within  the  liberty  of  Westminster 
in  the  County  of  Middlesex,  unlawfully  and  maliciously  did  print 
and  publish  and  cause  and  procure  to  be  printed  and  published,  a 
most  scandalous  and  malicious  libel,  in  the  French  language,  of  and 
concerning  the  said  N.  B.,  that  is  to  say,  one  part  thereof  to  the  tenor 
following,  that  is  to  say : 

*<  Le  18  Brumaire.  An.  viii.  Ode  attribute  a  Chenier. 
«  Quelles  tempfetes  effroyables 
Grondent  siir  les  flots  ddchaines,"  (tc. 
And  in  another  part  thereof  to  the  ten6r  following,  that  is  to  say : 

<<  Deja  dans  sa  rage  insolente ;"  &c. 
Which  said  scandalous  and  malicious  words,  in  the  French  language 
first  above  mentioned  and  set  forth,  being  translated  into  the  English 
language,  were  and  are  of  the  same  signification  and  meaning  as 
these  English  words  following,  that  is  to  say,  «  What  frightful  tem- 
pests growl  on  the  unchained  waves,''  &c.  And  which  said  scan- 
dalous and  malicious  words  secondly  above  mentioned  and  set  forth, 
being  translated  into  the  English  language,  were  and  are  of  the  same 
signification  and  meaning  as  the  English  words  following,  that  is  to 
say,  «  Already,''  &.c.     {Conclude  as  above). 

Second  count 

That  the  said  J.  P.,  so  being  such  person  as  aforesaid,  and  unlaw- 

<«)  2  SUrk.  OD  Slandtr  354.    This  was  the  fbcm  uaed  in  Peltier^t  case. 
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fully  and  maliciously  devising  and  intending  as  aforesaid,  to  wit,  on 
the  twenty-rsixth  of  August,  in  the  forty-second  year  of  the  reign 
aforesaid,  at  the  parish  of  St.  Anne  in  the  liberty  of  Westminster  in 
the  County  of  Middlesex,  unlawfully  and  maliciously  did  print  and 
publish  and  cause  and  procure  to  be  printed  and  published,  a  certain 
other  scandalous  and  malicious  libel,  containing  therein  among  other 
things,  divers  other  scandalous  and  malicious  matters,  in  the  French 
language,  of  and  concerning  the  said  N.  B.,  in  the  form  of  an  address 
to  the  French  people,  according  to  the  tenor  following,  that  is  to  say, 
«*  Citoyens,"  &.c  Which  said  scandalous  and  malicious  words,  in  the 
French  language  last  before  mentioned  and  set  forth,  being  translated 
into  the  English  language,  were  and  are  of  the  same  signification 
and  meaning  as  these  English  words  following,  that  is  to  say^  ^  Citi- 
zens," &c.,  to  the  great  scandal,  disgrace  and  danger  of  the  said  N. 
B.,  to  the  great  danger  of  creating  discord  between  our  said  lord  the 
king  and  his  subjects  and  the  said  N.  B.,  the  French  republic  and  the 
citizens  of  the  said  republic,  in  contempt,  &c.,  to  the  evil  example, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3).  » 

Sending  a  letter  to  a  commissioner  of  revenue  in  the  United  Stales^  con^ 
iaining  corrupt  proposals.(f) 

That  whereas,  on  the  thirteenth  day  of  May,  one  thousand  seven 
hundred  and  ninety-four,  it  was  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Americia,  in  congress  assem- 
bled, {here  set  forth  the  act  of  congress^  providing  that  a  beacon 
<ind  light-house  should  be  constructed  as  soon  as  the  jurisdiction  of 
sufficient  ground  should  be  ceded  to  the  United  States  by  the  State 
of  North  Carolina)^  and  whereas  the  legislature  of  the  State  of  North 
Carolina  did,  on  the  seventeenth  day  of  July,  one  thousand  seven 
hundred  and  ninety-four,  cede  to  the  United  States  the  jurisdiction  of 
so  much  of  the  headland  of  Cape  Hatteras  in  the  same  state,  as  the 
president  of  the  said  United  States  deemed  sufficient  and  most  proper 
for  the  convenience  and  accommodation  of  a  light-house,  and  also  a 
sufficient  quantity  of  land  for  building  on  the  said  island,  in  the  har- 
bour of  Occacocic,  called  Shell  Castle,  a  beacon  of  the  kind,  descrip- 
tions and  dimensions  aforesaid ;  and  whereas,  afterwards,  to  wit,  on, 
&c.,  at,  &c.,  CD.,  Esq.  (he  the  said  C.  D.,  then  and  there  being  com- 
missioner of  the  revenue,  in  the  department  of  the  secretary  of  the 
treasury),  then  and  there  was  appointed  and  instructed  by  the  secre- 
tary of  the  treasury,  by  and  with  the  authority  of  the  president  of  the 
said  United  States,  to  receive  proposals  for  building  the  light-house 
aforesaid,  and  beacon  aforesaid,  A.  B.,  late,  &c.,  being  an  ill-disposed 
person,  and  wickedly  contriving  and  intending  to  bribe  and  seduce 
the  said  C.  D.,  so  being  commissioner  of  the  revenue,  from  the  per- 
formance of  the  trust  aud  duty  so  in  him  reposed,  on,  &c.,  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  wickedly,  advisedly  and  corruptly 
did  compose,  write,  utter  and  publish,  and  cause  to  be  delivered  to 

(/)  U.  S.  o.  Worrell,  2  DalL  884  Whatever  mav  be  laid  as  to  the  juriediction  of  the 
federal  courts  over  cooimoii  law  oilences,  there  can  bo  no  doubt  that  aa  a  matter  of  plead* 
ing  thia  indictment  is  good. 
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the  said  T.  C.j  a  letter,  addressed  to  him  the  said  C.  D.,  in  the  vrords 
BDd  fignres  followiDg,  that  is  to  say,  {here  set  forth  the  letter j  and 
conclude) :  to  the  evil  example,  &c.,  and  agaiust,  &€.,  (as  in  book  1> 
€hap.  3). 

Writing  d  seditious  letter  with  intent  to  excite  fresh  disturbances  in  a 
district  in  a  state  of  insnrrediorL{g) 

That  whereas  on,  &c^y  in  the  Counties  of  W.  and  A.  in  the  district 
of  Pennsylvania,  certain  wicked,  seditious  and  ill-disposed  persons 
disaffected  to  the  constitution  and  laws  of  the  said  U.  S.,  and  unlaw-> 
fully  and  seditiously  contriving  and  intending  as  much  as  in  them  lay 
to  resist  the  government  and  defeat  the  laws  of  the  same  U.  S.,  did 
milawfully  and  seditiously  assemble  and  gather  themselves  together^ 
armed  and  arrayed  in  a  warlike  manner,  to  oppose  the  execution  of 
the  laws  of  the  ssdd  U.  S.;  and  whereas  J.  W.,  Esq.,  on  the  day  and 
year  aforesaid,  he  being  an  associate  judge  of  the  Supreme  Court  of 
the  said  U.  S.,  did  certify  to  the  president  of  the  said  U.  S.,  that  in  the 
said  Counties  of  W.  and  A.  laws  of  the  said  U.  S.  are  opposed  and 
the  execution  thereof  obstructed  by  combinsLtions  too  powerful  to  be 
suppressed  by  the  ordinary  course  of  judicial  proceedings  or  by  the 
powers  vested  in  the  marshal  of  the  district ;  and  whereas  the  presi-* 
dent  of  the  l).  S.  is  required  by  the  constitution  thereof  to  take  care 
that  the  laws  thereof  be  faithfully  executed;  and  whereas  the  presi- 
dent of  the  U.  S.  in  pursuance  of  the  powers  and  duties  in  him  vested, 
did  on,  &c.,  call  forth  the  militia  of  the  State  of  P.  to  suppress  such 
combinations  and  to  cause  the  laws  to  be  duly  executed,  and  at  the 
same  time  the  president  of  the  said  U.  S.  did  authorize  and  empowe]^ 
certain  persons  to  act  as  commissioners  with  the  hope  of  recalling  the 
said  turbulent  and  seditious  persons  to  a  sense  of  their  duty  and  obe» 
dience  to  the  laws  of  the  said  U.  S.,  which  persons  so  authorized  did 
proceed  to  P.  in  the  execution  of  the  said  powers  and  authority ;  and 
whereas  in  the  County  of  W.  in  the  district  aforesaid,  certain  turbu- 
lent, ill-disposed  and  seditious  persons  did  imite,  combine  and  confe* 
derate  with  the  said  turbulent,  wicked  and  seditious  persons  in  the 
Counties  of  W.  and  A.,  and  did  agree  to  assemble  together  at  P.'s 
ferry  on  the  M.,  on,  &c.,  with  design  further  to  oppose  and  resist  the 
execution  of  the  laws  of  the  said  U.  S. ;  and  the  grand  inquest  afore* 
said,  upon  their  respective  oaths  and  affirmations  aforesaid,  further 
do  present,  that  R.  L.,  late  of,  &c.,  yeoman,  being  an  ill-disposed  per-* 
son,  did  on,  &c.,  in  the  year  siforesaid  in  the  district  aforesaid,  wick* 
ediy,  maliciously  and  seditiously  write  and  publish  and  send  to  be 
deUvered,  a  certain  malicious  and  seditious  letter y(A)  directed  to  a  cer- 
tain Mr.  William  Moorehead,  near  Q.,  the  tenor  of  which  said  writing 
and  letter  is  as  foUoweth : 

«  Mr.  W.  M.,  near  O.  August  ye  26th,  1794* 

^  Honourd  Sr :  as  you  have  begun  a  good  work  in  that  country^ 
(meaning  thereby  the  said  seditious  opposition  to  the  laws  of  the  U. 

{g)  U.  S.  o.Lo8k,  Circalt  Coarti  PhiL  1T04.   This  bidlctnjent  wm  drawn  by  Mr.RawIe, 
in  1794,  but  was  never  tried. 
<A)  See  a«  to  letting  oat  the  letter  aent,  Reap.  «.  Carlialei  I  Dall.  36> 
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S.),  we  (himself  the  said  R.  L.  and  other  persons  in  the  said  County 
of  C.  meaning)  wish  to  have  a  hand  in  the  fre  (meaning  that  the 
said  R.  and  other  persons  wished  to  unite  with  and  support  the  said 
seditious  opposition  to  the  laws),  as  soon  as  I  seed  your  appoint- 
ment of  meeting  on  ye  14th  instant  past  (meaning  the  said  meeting 
at  P.)y  1  advertised  all  round  about  us  to  meet  on  2d  day,  and  so  we 
had  a  great  meeting  and  onr  resolves  is  in  the  C.  News  Papers,"  Ac.; 
(proceeding  with  letter) ;  he  the  said  R.  L.  wickedly,  maliciously 
and  seditiously  intending  by  writing  and  publishing  and  sending  to 
be  delivered  the  said  letter,  to  excite,  encourage  and  promote  as  well 
the  said  William  Moorehead  as  other  persons  in  the  said  Counties 
of  W.,  A.  and  W.,  to  oppose  the  laws  and  resist  the  g^ovemmentof 
the  said  U.  S.,  to  the  evil  example,  &c.,  in  contempt,  &c.,  and  against^ 
&c.     {Conclude  cts  in  book  1,  chap.  3). 

Hanging  a  man  in  effigy.{t) 

That  A.  B.,  in  the  county  aforesaid,  unlawfully,  wickedly  and  ma- 
liciously intending  to  injure  J.  N.,  &c.,  unlawfully,  wickedly  and  ma- 
hciously  did  make  and  cause  and  procure  to  be  made,  a  certain  gib- 
bet and  gallows,  and  also  a  certain  effigy  and  figure,  intended  to  repre- 
sent the  said  J.  N.,  and  then  and  there  unlawfully,  wickedly  and 
maliciously  did  erect,  set  up  and  fix,  and  cause  and  procure  to  be 
erected,  set  up  and  fixed,  the  said  gibbet  and  gallows  in  a  certain 
yard  and  place  near  unto  a  certain  common  highway  there  situate, 
called  and  near  to  a  certain  ferry  called  the  Horse  Ferry,  where 

the  said  J.  N.  was  used  and  accustomed  to  ply  in  the  way  of  his  trade 
and  business  of  a  waterman ;  and  then  and  there  unlawfully,  wickedly 
and  maliciously  did  hang  up  and  suspend,  and  cause  and  procure  to 
be  hung  up  and  suspended,  the  said  effigy  and  figure,  to  and  upon 
the  said  gibbet  and  gallows,  with  the  name  of  the  said  J.  N.  inscribed 
on  a  piece  of  wood  and  affixed  to  the  said  effigy  and  figure,  together 
with  divers  scandalous  inscriptions  and  devices  upon  and  about  the 
same,  reflecting  on  the  character  of  the  said  J. ;  and  did  then  and 
there  keep  and  continue,  and  cause  and  procure  to  be  kept  and  con- 
tinued the  said  gibbet  and  gallows  so  erected  and  set  up  as  aforesaid, 
with  the  said  effigy  and  figure  hung  up  and  suspended  to  and  from 
the  same  as  aforesaid,  together  with  the  several  inscriptions  and  de- 
vices aforesaid,  so  affixed  as  aforesaid,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  four  days  then  next  following,  and  during  all  that 
time  unlawfully,  wickedly  and  maliciously  did  then  and  there  publish 
and  expose  the  said  gibbet  and  gallows,  with  the  said  effigy  and  figure 
thereon,  to  the  sight  and  view  of  divers  good  and  worthy  subjects  of 
our  said  lady  the  queen,  passing  and  repassing  in  and  along  the  high- 
way aforesaid ;  to  the  great  scandal,  infamy  and  disgrace  of  the  said 
J.  N.,  to  the  evil  example,  &c,  and  against,  &c.  {Conclude  as  in  book 
I,  chap.  3). 

(t)  Aroh.  a  P.  5th  Am.  ed.  730. 
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Insubing  a  justice  in  the  exeaUian  cfkis  (fficdij) 

That  heretofore,  to  wit,  od,  &c,  a  special  session  of  the  peace  was 
holden  at,  &c.,  before  certain  justices  of  the  peace  of  our  sovereign 
lady  the  queen  for  the  said  county  of  to  wit,  before  P.  Q.,  R.  S. 

aud  X.  Y.,  and  others  their  fellows,  being  justices  as  aforesaid  of  the 
county  of  aforesaid,  who  had  then  and  there  assembled  and 

met  together,  with  purpose  and  intent  to  authorize  and  empower  cer- 
tain persons,  then  and  there  also  assembled  and  attending,  to  keep 
respectively  in  their  respective  parishes  within  the  said  county  of 
certain  common  inns  and  alehouses,  as  by  the  laws  of  this 
realm  the  said  justices  as  aforesaid  were  authorized  and  empowered 
to  do,  at  which  said  session  so  then  and  there  holden  as  aforesaid, 
before  the  justices  above  named,  and  others  their  fellows  as  aforesaid, 
came  A.  B.,  late  of,  &c»;  and  the  said  A.  B.,  on  being  then  and  there, 
to  wit,  at  the  said  session  so  holden  as  aforesaid,  before  the  said  jus- 
tices as  aforesaid,  demanded  a  license  from  the  said  P.  Q.,  R.  S.  and 
X.  Y.,  and  others  their  fellows  so  as  before  assembled,  in  order  that 
he  the  said  A.  B.  might  be  authorised  and  empowered,  at  a  certain 
bouse  known  and  distinguished  by  the  sign  of  the  White  Swan,  at, 
&c.,  to  sell  ale  for  and  during  the  year  next  ensuing ;  but  the  said  P. 
Q.,  R.  S.  and  X.  Y.,  and  others  their  fellows  so  then  and  there  assem- 
bled, being  justices  of  our  said  lady  the  queen  for  the  county  of 
aforesaid,  then  and  there  refused  to  grant  any  leave,  license  or  autho- 
rity to  the  said  A.  B.  to  sell  ale  at  aforesaid,  in  the  county 
aforesaid,  for  the  said  year  then  next  ensuing ;  whereupon  the  said 
A.  B.,  wickedly  and  maliciously  intending  to  traduce  the  authority 
and  impede  the  proceedings,  as  well  as  to  vilify  the  characters  of  the 
said  justices,  so  being  then  and  there  in  the  due  and  proper  execution 
of  their  duties,  uttered  and  pronounced,  and  loudly  published  to  the 
said  justices  so  assembled  and  met  together  as  aforesaid,  in  the  pre- 
sence and  hearing  of  divers  of  her  majesty's  liege  subjects,  these  false, 
scurrilous  and  contemptuous  words  of  and  concerning  the  said  P.  Q., 
R.  S.  and  X.  Y.,  and  others  their  fellows,  justices  as  aforesaid  then 
and  there  assembled,  and  of  and  concerning  the  execution  of  their 
said  duties,  that  is  to  say,  <<  You  are  all  (meaning  the  said  P.  Q.,  R. 
S.  and  X.  Y.,  and  others  their  fellows,  then  and  there  assembled)  a 
parcel  of  tyrannical  villains,  and  ought  to  be  hanged  for  depriving  a 
poor  man  of  his  bread"  (meaning  that  the  said  P.  Q.,  R.  S.  and  X. 
Y.  and  others  their  fellows,  then  and  there  assembled,  ought  to  be 
hanged  for  depriving  him  the  said  A.  B.  of  his  bread,  by  refusing  him 
the  said  A.  B.  a  license  to  sell  ale,  which  the  said  A.  B.  had  then  iind 
there  required  from  them  the  said  P.  Q.,  die.,  and  which  they  the  said 
P.  Q.,  R.  S.,  X.  Y.,  and  others  their  fellows,  justices  as  aforesaid,  had 
then  and  there  refused  to  grant  to  him  the  said  A.  B. ;  in  disturbance 
of  the  administration  of  justice,  and  against,  &x^k)  {ConclutUas  in 
book  1,  chap.  3). 

U)  DiekiiMon*8  Q.  8.  6th  ed  399. 

(ff)  Scandalous  aaperskma  of  a  magistrate  in  the  eMteution  tf  hU  tfffice,  are  re^rded  as 
criminal,  and  soMect  the  offender  to  punishment,  at  the  discretion  of  the  court  in  which 
his  is  ooaviotad;  HoU  on  Lib.  153;  i  Russ.C.  Sl  M.  398.    Aud  to  these  the  role  is  sUictlj 
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Far  sediiicus  tDords.{l) 

That  R.  M.,  late  of,  Ac,  being  a  pemieious  and  seditious  man,  and 
a  person  of  a  depraved  and  disquiet  mind,  and  intending  and  con^ 
triving  to  terrify  and  discourage  the  good  people  of  this  commonwealth 
from  enlisting  mto  the  service  thereof,  and  with  all  his  might  endea- 
vouring to  prevent  the  measures  carrying  on  in  support  of  the  freedom 
and  independence  of  America,  and  to  ^ring  the  generals  and  other 
military  officers  of  the  armies  of  the  state  and  of  the  said  United  States 
into  hatred  and  contempt,  and  that  the  said  R.  M.,  his  wicked  con- 
trivances and  intentions  aforesaid  to  perfect  and  render  effectual,  on, 
&c,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  in  the  presence 
and  hearing  of  divers  liege  subjects  of  this  commonwealth  having 
discourse  then  and  there  concerning  the  army  of  the  said  United 
States,  and  the  commanders  and  officers  thereof,  falsely,  wickedly  and 
maliciously  and  seditiously,  these  false^  scandalous  and  malicious  and 
seditious  words,  with  a  loud  voice  did  pronounce  and  say,  to  wit, 
<<  The  heads  (meaning  the  generals  and  other  military  officers  in  the 
said  army)  of  the  continental  army  are  convicts  and  rogues,  and  all 
those  who  join  (meaning  those  who  enlist  in)  the  army  (the  army  of 
the  said  United  States  meaning),  are  worse  than  fools,  for  they  (mean- 
ing those  who  should  so  enlist)  will  be  cheated,"  to  the  evil  example, 
&c.,  and  against,  &c.(m)     {Conclude  as  in  book  1,  chap.  3). 

confined ;  for  if  the  langaage,  however  opprobrioas,  apply  to  the  jurtioe  in  his  private  ca- 
pacity, no  indictment  can  1^  snpported.  So  that  if  ^  man  at  a  parish  meeting  i^pplj  ^  ^^ 
Bi>$eni  magistrate  abusive  names,  as  if  he  say,  **If  he  is  a  sworn  justice,  he  is  a  rogoe  and 
a  forsworn  rogue;**  or  if  be  apply  to  him  the  names  of  an  ase,  fool,  coxcomb  or  blockhead, 
no  indioUble  oQ^nce  will  have  been  committed ;  d  Stra.  1 1 57-8 ;  2  Salk.  ^8;  3  Campb.  149. 
And  it  seems  that  to  render  any  words  thus  indictable,  they  most  he  spoken  la  the  magis- 
trate, and  not  in  his  absence;  2  Cambp.  143;  3  Sira.  1157;  R.  v.  Read,  1  Stra.  480-1;  Dick- 
in8on*8  Q.  a  6th  ed.  393. 

(l)  Drawn  by  Mr.  Bradford  in  ITSa 

(m)  I  have  been  favoured  with  the  rolls  of  a  few  indictments  used  in  Philadelphia,  in 
1716  and  thereabouts,  several  of  which  relate  to  thb  branch  of  pleading.  Two  of  tbeni 
are  inserted  ver&attm  et  Uteratim, 

^  The  grand  inquest  for  our  lord  the  king,  upon  their  respective  oaths  and  affiroiatioiM  do 
present,  that  Andrew  Hamilton,  late  of  the  City  of  Philadelphia,  Esq.,  the  tenth  day  of 
October,  in  the  first  year  of  the  reign  of  our  lord  George,  by  the  grace  of  God  king  of 
Great  Britoin,  France  and  Ireland,  defender  of  the  faith  the  third,  at  the  City  afbresaid,  of 
the  honourable  Charles  Gookin,  Esq.,  lieutenant-governor  of  the  province  of  PennsylTania, 
then  and  still  being,  the  wicked,  opprobrious  and  reproaohful  words  following  did  speak, 
utter  and  pronounce,  viz. :  Damn  him  (the  said  lieutenant-governor  meaning).  If  he  (the 
said  Hamilton  himself  meaning)  ever  met  the  damned  dog  Gookin  (the  said  lieutenant- 
governor  again  meaning)  out  of  the  province  in  which  the  said  Gookin  had  command,  or 
any  other  convenient  place,  that  by  the  eternal  God  he  (the  said  Hamilton  himself  mean- 
ing) would  pistol  him,  and  that  he  (the  said  lieutenant-governor  again  meaning)  deserved 
to  be  shot  or  ript  open  for  what  he  (the  said  lieutenant-governor  again  meaning)  had  done 
already,  and  swore  by  God  (he  himself  again  meaning)  he  could  ^d  the  heart  to  do  it, 
and  would  if  he  ever  had  him  (the  said  lieutenant.governor  again  meaning)  in  a  conve- 
nient place,  to  the  evil  example  of  others  in  like  case  delinquent^and  against  the  peace  of 
our  said  lord  the  king,  his  erown  and  dignity.** 

**  The  grand  inouest  of  our  lord  the  king,  upon  their  respective  oaths  or  affirmations  pre- 
sents, that  Hugh  Loudon,  late  of  the  City  of  Philadelphia,  merchant,  the  tenth  day  of  Sep- 
tember, in  the  year  of  ihe  reign  of  our  lord  George,  by  the  grace  of  God  king  of  Great 
Britiiin,  France  and  Ireland,  defender  of  the  ftiilh  the  tliird,  at  the  City  of  Philadelphia,  of 
Kicbard  Hill,  Esq.,  mayor  qf  the  city  aforesaid,  and  James  Logan,  Esq.,  secretary  of  thia 
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Another  form  for  Mme.(it) 

That  N.  B.,  late  of,  ftc.,  labourer,  being  a  wicked,  seditious  and 
evil  disposed  person,  and  greatly  disaffected  to  our  said  lord  the  king, 
and  contriving  and  intending  the  liege  subjects  of  our  said  lord  the 
king,  to  incite  and  move  to  hatred  and  dislike  of  the  person  of  our 
said  lord  the  king,  and  of  the  government  established  within  this 
realm,  on,  &c.,  with  force  and  arms  at,  &rc.,  in  the  presence  and 
hearing  of  divers  liege  subjects  of  our  said  lord  the  king,  maliciously, 
unlawfully,  wickedly  and  seditiously  did  publish,  utter  and  declare 
with  a  loud  voice,  of  and  concerning  our  said  lord  the  king,  these 
words  following,  that  is  to  say,  *<  His  majesty,  (Jeorge  the  Third 
(meaning  our  said  lord  the  king)  is  *  *  •  «,  thank  God  for  it;  I 
(meaning  the  said  A.  B.^  hope  he  (meaning  our  said  lord  the  king) 
will  soon  be  no  more ;  Damnation  to  all  royalists*/'  to  the  great  scan- 
dal of  our  said  lord  the  king,  in  contempt  of  our  said  lord  the  king 
and  his  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 


province  of  Pennsylvania  (the  said  Richard  Bill  and  James  Logan^  jasticee  of  the  Coart 
of  Common  Pleas  for  the  City  and  County  of  Philadelphia  then  and  stul  being),  the  wicked, 
opprobrious  and  reproachful  words  following,  openly  and  pablicly  did  speak,  utter  and 
pronounce,  viz. :  that  he  (himself  meaning)  was  wronged  by  the  judgments  of  court  in 
two  bonds  (the  Court  of  Common  Pleas  held  for  the  City  and  County  of  Philadelphia  the 
aforesaid  tenth  day  of  September  meaning),  and  that  Richard  Hill  and  James  Logan  (the 
said  Richard  Hill  and  James  Logan,  who  were  two  of  the  justices  of  the  said  cooK  who 
gave  the  said  judgment  against  the  said  Hugh  meaning)  were  the  chief  causes  thereof^ 
and  that  he  (himself  again  meaning)  would  be  revenged  on  them  (the  said  Richard  Hill 
and  James  Logan  again  meaning),  though  to  the  hazard  of  his  body  and  soul,  to  the  great 
contempt  and  deprivation  of  the  authority  and  judgment  of  the  said  Richard  Hill  and  James 
Logan  and  their  associates,  justices  of  the  Court  of  Common  Pleas,  to  the  evil  example  of 
others  in  such  case  delinquents,  and  in  manifest  contempt  of  our  said  lord  the  king  and 
his  laws,  and  against  the  peace  of  our  said  lord  the  king,  his  crown  tod  dignity.'* 

To  Mr.  Imqraham,  of  Philadelphia,  I  am  indebted  for  tlie  following: 
**  City  of  Philadelphia,  ss. : 

**  The  grand  inquest  for  our  sovereign.  lord  the  king,  who  now  is  for  the  body  of  the 
City  of  Philadelphia  aforesaid,  upon  their  oath  and  solemn  affirmations  respectively  do 
present,  that  Bryan  M*L6ughlin,  late  of  the  City  of  Philadelphia,  labourer,  being  a  wicked, 
evil  minded  person,  and  the  allegiance  due  to  our  sovereign  lord  George  the  Second,  by 
the  grace  of  God  of  Great  Britain,  France  and  Ireland  king,  defender  of  the  faith,  ^c, 
not  regarding  but  seditiously  and  maliciously  intending  to  move  and  excite  discord  and 
rebellion  within  the  province  of  Pennsylvania,  and  to  bring  our  said  sovereign  lord  the 
DOW  king  into  contempt  with  his  subjects,  the  fourteenth  day  of  June,  in  the  twenty -eighth 
year  of  the  reign  of  our  said  lord  the  king,  at  the  City  of  Philadelphia  aforesaid,  and 
within  the  jurisdiction  of  this  court,  in  the  presence  and  hearing  of  divers  liege  subjects 
of  our  said  lord  the  now  king,  wickedly  and  maliciously  did  publish,  utter  and  with  a  loud 
voice  pronounce  English  words  of  the  following  tenor  and  effect,  that  is  to  say:  *I*  (him- 
self the  said  Bryan  M*Loughlin  meaning),  *  wiH  lose  my  life  for  Cliarley,*  (Charles,  son  to 
the  person  pretending  to  be  king  of  England  by  the  style  and  title  of  James  the  Third 
meaning);  *and  V  (himself  the  said  Bryan  meaning)  *hopo  he*  (the  said  Charles  again 
meaning)  ^  will  push  up  once  more  and  enjoy  his  own  again*  (the  crown  of  Great  Britain 
meaning),  *and  send  Georgey*  (our  said  sovereign  king  Georg«  the  Second  meaning) 
*  home  to  Hanover,  where  l^e  belongs  ;*  to  the  great  scandal  and  ooatampt  of  our  said  lord 
the  now  king,  to  the  evil  and  pernicious  example  of  all  others  in  such  ease  offending,  and 
against  our  said  k>rd  the  now  king,  his  crown  and  dignity,  dbc."  . 

(A)  2  SUrk.  on  Slander,  357. 
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Second  amnt 

And  the  jurors,  aforesaid,  d^c  That  the  said  A.  B.  being  such 
wicked,  seditious  and  evil  disposed' person  as  aforesaid,  and  greatly 
disaffected  to  our  said  lord  the  king,  and  contriTing  and  intending 
the  liege  subjects  of  our  said  lord  the  king,  to  incite  and  move  to 
hatred  and  dislike  of  the  person  of  our  said  lord  the  king,  and  the 
government  established  within  this  realm,  on,  &c.,  with  force  and 
arms  at,  &c.,  unlawfully,  wickedly,  maliciously  and  seditiously,  in 
the  presence  and  hearing  of  divers  liege  subjects  of  our  said  lord  the 
king,  again  did  publish,  utter  and  declare  of  and  concerning  our  said 
lord  the  king,  and  his  good,  true  and  faithful  subjects,  these  words 
following,  that  is  to  say:  **l  (meaning  the  said  A.  B.)  hope  king 
George  the  Third  (meaning  our  said  lord  the  king)  will  soon  be  no 
more ;  damnation  to  all  royalists.''     {Conclude  as  before). 

Uttering  blaspkmnaus  language  as  to  Ood. 

That  A.  B.,  of,  &c^  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
contriving  and  intending  Almighty  God  to  blaspheme  and  dishonour, 
on,  &c.,  at,  &c.,  and  within,  &c.,  in  the  presence  and  hearing  of  divers 
good  citizens  of  this  commonwealth,  unlawfully,  wickedly  and  blas- 
phemously did  say,  pronounce  and  with  a  loud  voice  publish  and 
proclaim  these  profane  and  blasphemous  English  words  following, 
to  wit,  {here  insert  the  words),  to  the  great  dishonour  and  contempt 
of  Almighty  God,  to  the  evil  example  of  all  others  in  such  cases 
offending,  contrary  to  the  form  of  the  act  of  general  assembly  in  such 
case  made  and  provided,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Blaspheming  Jesus  ChrisL{0) 

That  R.,  &C.,  on,  &c.,  wickedly,  maliciously  and  blasphemously 
did  utter,  and  with  a  loud  voice  publish,  in  the  presence  and  hearing 
of  divers  good  and  Christian  people,  &c.,  of  and  concerning  the  Chris- 
tian religion,  and  of  and  concerning  Jesus  Christ,  the  false,  scanda- 
lous, malicious,  wicked  and  blasphemous  words  following,  to  wit : 
^  Jesus  Christ  was  a  bastard,  and  his  mother  must  be  a  whore,"  to 
the  contempt  of  the  Christian  religion  and  the  laws  of  this  state,  to 
the  evil  example  of  all  others  in  like  manner  offending,  and  against, 
d£C.     {Conclude  as  in  book  I,  chap.  3). 


Blaspheming  the  Holy  GhosL{p) 

That  A.  B.  of,  &c.,  labourer,  being  a  person  of  an  immoral  and 
irreligious  mind  and  disposition,  and  intending  the  Christian  religion 

(f)  In  an  arfament  oT  gfreat  felicity  and  atrengfth,  a  convietioo  under  tiiia  indictment 
aa  at  eommon  law,  waa  aoatained  in  1811  by  Clt«noellor  (tlien  cliief  matioe)  Kettt»  when 
delivertnif  the  opinion  of  tba  Snptena  Conri  In  FMpie  «.  Ru^i^S  lohnai  291. 

ip)  Davia'  Prea  73. 
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to  revile  and  bring  into  contempt,  on,  &c.,  at,  &c.,  did  wilfully  commit 
the  heinous  crime  of  blasphemy  by  wilfully  cursing  and  reproadiing 
the  Holy  Ghost ;  that  is  to  say,  the  said  A.  B.  then  and  tliere  in  the 
presence  and  hearing  of  divers  good  and  worthy  citizens  of  said  com- 
monwealth, did  wilfully,  profanely  and  blasphemously  speak,  utter^ 
publish  and  pronounce  these  profane  and  blasphemous  words  folio w« 
ing,  to  wit,  {here  insert  the  words  spokeuy  verbatim^  with  proper 
innuendoes  if  the  words  require  it);  to  the  great  dishonour  of  reli- 
gion, good  morals  and  good  manners^  against,  &c.,  and  contrary,  (&c. 
{Conclude  as  in  book  1,  chap,  3). 

Composing  and  publishing  blasphemous  libel.{q) 

That  A.  K.,  d&c,  of,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arms,  dis- 
regarding the  laws  and  religion  of  this  commonwealth,  and  profanely 
devising  and  intending  to  bring  the  holy  scriptures  and  the  Christian 
religion  into  disbelief  and  contempt  among  the  people  of  this  com- 
monwealth, unlawfully  and  wickedly  did  compose,  print  and  publish, 
and  did  cause  and  ^|i>cure  to  be  composed,  printed  and  published^ 
a  certain  scandalous,  impious,  obscene,  blasphemous  and  profane 
libel,  of  and  concerning  God,  and  of  and  concerning  the  holy  scrip- 
tures, an^d  of  and  concerning  the  Christian  religion,  which  libel  is 
published  and  contained  in  a  certain  printed  sheet  of  paper,  com- 
monly called  a  newspaper,  and  said  printed  sheet  of  paper  containing 
said  libel  is  entitled  ^Boston  Investigator,'^  volume  second,  number 
thirty-nine,  whereof  said  A.  K.  was  editor  and  publisher,  in  which 
said  libel  and  printed  sheet  of  paper,  so  printed,  published  and  com- 
posed, and  so  caused  and  procured  to  be  composed,  printed  and  pub- 
lished as  aforesaid,  by  said  A.  E.,  the  said  A.  K.  did  wilfully 'blas- 
pheme the  holy  name  of  God,  by  denying  and  contumeliously 
reproaching  God,  his  creation,  government  and  final  judging  of  the 
world,  and  by  reproaching  Jesus  Christ  and  the  Holy  Ghost,  and 
contumeliously  reproaching  the  holy  word  of  God.  In  one  part  of 
which  scandalous  and  obscene  libel,  among  other  things  there  were 
and  are  contained  certain  scandalous,  impious,  obscene  and  blasphe- 
mous matter  and  things,  of  and  concerning  Jesus  Christ,  and  of  and 
concerning  the  Holy  Ghost,  and  of  and  concerning  the  holy  scrip- 
tures, and  of  and  concerning  the  Christian  religion,  according  to  the 
purport  and  effect  following,  to  wit,  {here  follows  a  passage  libelling 
our  Saviour f  which  in  consequence  of  its  gross  obscenity  y  is  omitted). 

And  in  another  part  of  said  libel  there  were  and  are  contained 
certain  scandalous,  impious,  profane  and  blasphemous  matter  and 
things  of  and  concerning  God,  and  of  and  conceniing  the  Christian 
religion,  according  to  the  purport  and  effect  following,  to  wit : 

^  I  cannot  pass  over  the  subject  of  prayer  without  adverting  to  the 
curious  and  strange  predicament  that  God  is  placed  in,  by  listening 
to  the  unceasing  and  endless  variety,  and  what  is  worse,  contradictory 
petitions,  that  are  every  moment  ascending  up  or  down  to  him.  I 
think  the  old  gentleman  is  more  a  subject  of  pity,  than  General  Jack- 

(ff)  The  ooiiit  held  t  ooof  icUon  od  Uik  indictment  proper  in  Com.  o.  Kneeland,  20 
Pick.  906. 
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soa  was  during  hU  late  visit;  his  bowing  and  shaking  was  very 
arduous,  but  it  was  all  one  way,  congratulatory  and  pleasing,  and  he 
had  some  occasional  respite,  but  only  think  of  God  having  no  respite 
whatever,  day  or  night." 

And  in  another  place,  said  libel  contains  these  scandalous,  profane 
and  blasphemous  words,  matters  and  things  following,  of  and  con* 
ceming  God,  to  wit : 

<<  It  therefore  appears  to  me  that  God  must  have  an  ear  very  dif- 
ferent from  any  thing  I  can  conceive  of,  to  hear  so  many  contradic* 
tory  prayers  all  at -once;  and  I  am  equally  at  a  loss  to  ims^ine  how 
he  could  recollect  them  all,  and  at  what  time  they  are  apt  to  be 
answered.  Perhaps  he  keeps  a  set  of  books,  and  clerks  to  enter  ail 
the  prayers  in ;  but  another  difficulty  presents  itself.  How  could  he 
inform  all  those  clerks  at  one  time  what  to  enter?  Besides,  when 
would  he  find  time  to  examine  these  books  so  as  to  answer  all  the 
petitions  at  the  proper  time  ?" 

And  the  said  libel  in  another  part  thereof  among  other  things, con- 
tains the  following  scandalous,  profane  and  blasphemous  words, 
matters  and  things  of  and  concerning  God,  sl%  of  and  concerning 
Jesus  Christ,  and  of  and  concerning  the  holy  scriptures,  to  wit : 

<<  1.  Universalists  believe  in  a  God,  which  I  do  not ;  but  believe 
that  their  God  with  all  histnoral  attributes  (aside  from  nature  itseir), 
is  nothing  more  than  a  mere  chimera  of  their  own  imagination." 

*<  2.  Universalists  believe  in  Christ,  which  I  do  not ;  but  believe 
that  the  whole  story  concerning  him  is  as  much  a  fable  and  a  fiction 
as  that  of  the  God  Prometheus,  the  tragedy  of  whose  death  is  said  to 
have  been  acted  on  the  stage,  in  the  theatre  at  Athens,  five  hundred 
years  before  the  Christian  era." 

<<3.  Universalists  believe  in  miracles,  which  I  do  not;  bnt 
believe  that  every  pretention  to  them  can  either  be  accounted  for  on 
natural  principles,  or  else  is  to  be  attributed  to  mere  trick  and 
imposture." 

«  4.  Universalists  believe  in  the  resurrection  of  the  dead,  in  immor- 
tality and  eternal  life,  which  1  do  not;  but  believe  that  all  life  is 
mortal,  that  death  is  an  eternal  extinction  of  life  to  the  individual 
who  possesses  it,  and  that  no  individual  life  is,  ever  was  or  ever  will 
be  eternal :" 

To  the  great  scandal  and  contumelious  reproach  of  God,  and  his 
holy  name,  his  creation,  government  and  final  judging  of  the  world, 
of  Jesus  Christ  and  the  Holy  Ghost,  of  the  holy  words  of  God,  and 
of  the  Christian  religion,  against,  &c.,  and  contrary,  &c.  (Conclude 
as  in  book  1,  chap.  3). 

Obscene  libel    First  count,  not  setting  forth  libellous  maUer.(r) 

That  P.  H.  of  in  the  county  of  labourer,  being  a  scandal- 

ous and  evil  disposed  person,  and  contriving,  devising  and  intending  the 

(r)  **  The  ifburth  and  fifth  counts  in  this  indictmenC  Mid  Parker  O.  J.,  in  Com. «. 
Holmes,  1 7  Mass.  336,  referring  to  the  two  counts  io  the  text,  **  are  oertainljr  good ;  /or  it 
can  never  be  required  that  an  obscene  book  and  picture  should  be  displayml  upoo  the 
records  of  the  court,  which  must  be  done  if  the  description  in  these  counts  is  insofficieat.** 
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morals  as  well  of  the  youth  as  of  other  good  citizens  of  said  oommon- 
wealth  to  debauch  and  corrupt,  and  to  raise  and  create  in  their  minds 
inordinate  and  lustful  desires,  with  force  and  arms  at  in  the  county 

aforesaid,  knowingly,  unlawfully,  wickedly,  maliciously  and  scandal- 
ously did  utter,  publish  and  deliver  to  A.  B.  a  certain  lewd,  wicked, 
scandalous,  infamous  and  obscene  printed  book,  entitled  <<  Memoirs 
of  a  Woman  of  Pleasure,"  which  said  printed  book  is  so  lewd, 
wicked  and  obscene  that  the  same  would  be  offensive  to  the  court 
here  and  improper  to  be  placed  upon  the  records  thereof ;  wherefore 
the  jurors  aforesaid  do  not  set  forth  the  same  in  this  indictment ;  to 
the  manifest  corruption  and  subversion  of  the  youth  and  other  good 
citizens  of  said  commonwealth  in  (heir  manners  and  conversation,  in 
contempt  of  law,  to  the  evil  example,  &c.,  and  against,  &c  (Con- 
elude  as  in  book  1,  chap.  3). 

Second  count     Publishing  an  obscene  picture. 

That  the  said  P.  H.  being  such  person  as  aforesaid,  and  devising, 
contriving  and  intending  as  aforesaid,  on,  &c.,  at,  <&c.,  unlawfully, 
wantonly  and  maliciously  did  utter  and  publish  to  one  C.  D.  a  citizen 
of  said  commonwealth,  a  certain  lewd,  scandalous  and  obscene  print 
on  paper,  representing  a  man  in  an  indecent  and  obscene  posture  with 
a  woman,  that  is  to  say,  in  the  act  and  posture  of  carnal  copulation 
with  each  other;  which  said  lewd,  scandalous  and  obscene  print  was 
contained  and  published  in  a  certain  printed  book  entitled  ^  Memoirs 
of  a  Woman  of  Pleasure;"  to  the  manifest  corruption  and  subversion 
of  the  morals  and  manners  of  the  youth  of  this  commonwealth  and 
of  the  citizens  thereof,  to  the  evil  example,  &c.,  and  against,  &c. 
{Conciiuie  as  in  book  1,  chap.  3). 

Exhibiting  obscene  fictwres.{s) 

That  J.  S.,  late,  &c.,  J.  H.,  &uc^  being  evil  disposed  persons,  and 
designing,  contriving  and  intending  the  morals  as  well  of  youth  as  of 
divers  other  citizens  of  this  commonwealth  to  debauch  and  corrupt, 
and  to  raise  and  create  in  their  minds  inordinate  and  lustful  desires, 
on,  &c.,  at,  &c,  and  within  the  jurisdiction  of  this  court,  in  a  certain 

See  alio  Com. «.  Sharplets,  9  S.  dc  R.  91.  It  is  neeenary,  however,  that  the  pleader  «hoald 
expreMly  aver  the  indecency  of  the  book  or  picture  at  the  excuse  for  its  non-settinjr  forth, 
the  same  reasoning  npplyinj^  as  obtains  when  a  forged  instrument  is  lost,  or  is  in  the  defend- 
act's  possession,  where  such  fact  must  be  averred  in  order  to  explain  the  noo-descrip- 
lion  of  the  instrument  itseIC  See  Wh.  C.  L.  84,  where  the  oases  are  collected ;  and  see 
also  atAt,  p.  546. 

(a)  Sharpless  «.  Com^  9  S.  dc  R.  91.  A  verdict  was  sustained  by  the  Supreme  Court 
on  this  indictment,  Yeates  J.  emphatically  declaring :  **  The  destruction  of  morality  ren- 
ders the  power  of  the  government  invalid,  for  government  is  no  more  than  public  order. 
It  weakens  the  bands  by  which  society  is  kept  together*  The  ooiruption  of  the  public 
mind  in  general,  and  debauching  the  manners  of  youth  in  particular,  by  lewd  and  obscene 
pictures  exhibited  to  view,  must  necessarily  be  attended  with  the  most  injurious  conse- 
quences, and  in  such  instances  courts  of  justice  are  or  ought  to  be  the  schools  of  morals.** 

In  such  an  indiclment  it  was  said,  It  need  not  be  averred  that  the  exhibition  was  public; 
if  it  be  stated  that  the  picture  was  shown  to  sundh-y  persons  for  money,  it  is  a  sufficient 
averment  of  its  publication.  Nor  is  it  necessary  that  the  postures  and  attitudes  of  the 
figures  should  be  minutely  described :  it  is  enough  if  the  picture  b^  so  descri(>ed  as  to 
enable  the  jury  to  applv  the  evidence  and  to  judge  whether  or  not  it  is  an  indecent  picture ; 
nor  is  it  necessary  to  lay  the  house  in  which  the  picture  is  exhibited,  to  be  a  nuisanee  \ 
the  offauoe  not  being  a  nuisance,  but  one  tending  to  the  corruption  of  morals. 
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house  there  situate,  unlawfully,  wickedly  and  scaadalonsly  did  exhibit 
and  show  for  money  to  persons  to  the  inquest  aforesaid  unknown,  a 
certain  lewd,  wicked,  scandalous,  infamous  and  obscene  painting, 
representing  a  man  in  an  obscene,  impudent  and  indecent  posture 
with  a  woman,  to  the  manifest  corruption  and  subversion  of  youth 
and  other  citizens  of  this  commonwealth,  to  the  evil  example,  dec, 
and  against,  &c     {Conclude  as  in  book  1,  chap.  3). 

Against  the  printer  of  a  newspaper  for  publishing  an  advertisement  by 
a  married  woman^  offering  to  become  a  mistress,  (t) 

That  A.  B.,  late,  &c.,  in  the  county  aforesaid,  printer,  being  a  per- 
son of  an  immoral  and  depraved  mind  and  disposition,  and  unlaw- 
fully contriving  and  intending  to  bring  the  state  of  matrimony  into 
public  contempt  and  discredit,  to  corrupt  the  morals  of  the  people  of 
this  commonwealth,  and  to  induce  the  citizens  thereof  to  commit  the 
crimes  of  fornication  and  adultery,  on  at  did  unlawfully 

and  wickedly  print  and  publish  and  cause  and  procure  to  be  printed 
and  published,  in  a  certain  public  newspaper  called  the,  (here  insert 
the  title  qf  the  newspaper)^  a  certain  immoral  and  mischievous  libel, 
in  the  form  of  an  advertisement,  which  said  immoral  and  mischievous 
libel  is  of  the  purport  and  effect  following,  to  wit,  (here  insert  the 
advertisement  verbatim^  with  proper  innuendoes)  \  to  the  great 
scandal  and  reproach  of  religion,  good  morals  and  good  manners,  to 
the  evil  and  pernicious  example  of  all  others  in  like  case  to  offend, 
and  against,  &c.    {Conclude  as  in  book  1,  chap.  S). 


CHAPTER  VIIL 
orrENCxs  aoainst  toreign  ministbss. 

Assault  an  a  foreign  minister. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  with  force  and  arms,  in  and  upon  one  C.  D.,  then  and 
there  being  a  public  minister,  to  wit,  did  make  an  assault,  and 

him  the  said  C.  D.,  then  and  there  being  such  public  minister  as 
aforesaid,  did  then  and  there  strike  and  wound,  and  other  wrongs  to 
the  said  C.  D.  then  and  there  did,  contrary,  die.,  and  against,  &c 
{Conclude  as  in  book  1,  chap.  3). 

(I)  Dftfit'  Prae.  156;  3  Chit  C.  L.  887. 
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Second-  ccunL 

That  A.  B.,  late  or,  &a,  heretofore,  on,  &c^  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  in  and  upon  one  C.  D., 
then  and  there  being  a  public  minister,  to  wit,  the  in  the  United 

States  of  America, '  duly  recognized  and  received  as  such  by  the 
president  of  the  said  United  States,  did  make  an  assault ;  and  him 
the  said  C.  D.  then  and  there  being  such  public  minister  aforesaid, 
did  then  and  there  strike  and  wound,  and  other  wrongs  to  the  said 
C.  D.  then  and  there  did,  to  the  great  damage  of  the  said  i).  D., 
against,  &c.,  and  dgainst,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Third  counL 

{Like  second  count,  substituting) :  **  duly  received  and  recognized 
as  such  by  the  department  of  state  of  the  said  United  States,'^  /or 
«  duly  recognized  and  received  as  such  by  the  president  of  the  said 
United  States." 

Fourth  counL 

That  the  said  A.  B,,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &C., 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms,  in  and 
upon  one  G.  D.,  then  and  there  being  a  public  minister,  to  wit,  the 
in  the  United  States  of  America,  did  make  an  assault ;  and 
him  the  said  G.  D.  then  and  there  being  such  public  minister  aforesaid, 
did  then  and  there  strike  and  wound,  and  did  then  and  there  infract 
the  law  of  nations  by  offering  violence  to  the  person  of  the  said  C. 
D.,  so  being  such  public  minister  as  aforesaid,  and  other  wrongs  to 
the  said  G.  D.  then  and  there  did,  to  the  great  damage  of  the  said 
C.  D.,  contrary,  &c.,  and  against,  &c,  {Conclude  as  in  book  1, 
chap.  3). 

Fifth  count 

(Like  fourth  count ,  except  be/ore) :  <<  did  make  an  assault,  and 
him  the  said  then  and  there,"  &c.,  insert  "  duly  received  and 

recognized  as  such  by  the  president  of  the  United  States." 

Sixth  count 

{Like fourth  count j  omitting  the  charge  qf):  "strike  and  wound," 

dLC. 

Seventh  count 

{Same  as  sixth  count,  inserting  before) :  <<  did  make  an  assault,^' 
(be.,  «duly  received  and  recognized  as  such  by  the  president  of  the 
United  States." 

Eighth  count 

That  the  said  A.  B.,  late  of,  &c.,  heretofore,  on,  &c.,  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms  did  infract 
the  law  of  nations,  by  offering  violence  to  the  person  of  one  C.  D., 
the  said  G.  D.  then  and  there  being  a  public  minister,  to  wit,  the 
in  the  United  States  of  America,  to  the  great  damage  of  the 
said  C.  D.,  against,  Sic.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Ninth  count 

{Same  as  eighth  count,  inserting  after) :  "  in  the  United  States  of 
America,"  and  before  "  to  the  great  damage  of  the  said,"  &c.,  "  duly 
received  and  recognized  as  such  by  the  president  of  the  said  United 
States." 

{For  final  count,  see  p.  17,  97  n,  123  n). 
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Contempt  cf  the  pet'son  qf  a  foreign  minisierf  by  threatening  bodily 
harm  to  another  in  his  presence,{a) 

That  C.  and  L.,  late,  be,  on,  die,  at,  &c.,  in  the  dwelling  bouse  of 
his  excellency  the  French  minister  plenipotentiary,  in  the  presence  of 
F.  B.  M.,  unlawfully  and  insolently  did  threaten  and  menace  bodily 
harm  and  violence  to  the  person  of  the  said  F.  B.  M.,  be  being  con- 
sul-general of  France  to  the  United  States,  consul  for  the  State  of 
Pennsylvania,  secretary  of  the  French  legation,  &c.,  resident  in  the 
house  aforesaid,  and  under  the  protection  of  the  law  of  nations  and 
this  commonwealth,  against,  d^c.     {Conclude  as  in  book  1,  chap.  3). 

{For  final  count,  see  p.  17,  97  it,  123  n). 

Arresting  a  foreign  minister, (J>) 

That  P.  R.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  did  imprison  one 
L.  B.,  he  the  said  L.  B.  then  and  there  being  a  public  minister,  to 

(a)  Ro.  V.  De  Long  Champa,  I  Dall.  III. 

(6)  U.  a  V.  fienner.  Thia  indictment  waa  drawn  by  Mr.  G.  M.  DaOaa  in  1830,  and  waa 
Boatained  in  1  Bald.  234.    On  arreat  of  judgment  iu  thia  caae,  Mr.  Jualioe  Baldwin  aaid : 

**  The  reaaona  are  two. 

**  1.  That  the  only  count  on  which  the  verdict  ia  given  against  the  accused,  does  not 
deacribe  him  aa  an  officer ;  doea  not  charge  him  with  having  executed  prooeaa,  nor  alaie 
any  offence  against  any  act  of  congresa  or  Uw  of  the  Onited  States. 

**3.  That  the  aaid  count  does  not  state  that  a  public  minister  of  anv  foreign  power  or 
state,  authorised  and  received  aa  such  by  the  piesident  of  the  United  Statea,  was  impri- 
soned, or  was  or  might  have  been  arrested  or  imprisoned. 

**  Tlie  act  of  coogreaa  upon  which  this  indictment  is  framed  provides,  in  ita  different 
sections,  for  different  cUsses  of  caaea,  and  the  counta  of  tlie  indictment  are  made  to  meet 
the  different  provisiona  of  these  sections.  The  twenty-fifUi  section  enacta,  that  if  any 
writ  or  prooess  shall  be  aued  forth  or  prosecuted  in  any  of  the  courts  of  the  Dniled  States, 
or  of  a  particuUr  state,  whereby  the  person  of  any  ambassador,  or  other  public  roinisler 
of  any  foreign  prince  or  atate,  authorised  and  received  as  such  by  the  president  of  the 
United  States,  may  be  arrested  or  impriaooed,  ^c,  auoh  writ  or  procesa  shall  be  adjudged 
to  be  utterly  null  and  void. 

**  The  twenty*aizth  aection  enacta,  that  in  case  any  peraon  or  persons,  shall  sue  fivrtfa 
or  prosecute  any  such  writ  or  process,  such  person  or  persons,  and  ail  attorneys  or 
solicitors  prosecuting  or  soliciting  in  such  caae,  and  all  officers  executing  any  such  writ 
or  process,  being  Uiereof  convicted,  &o. 

**  The  twenty-seventh  section  enacta,  that  if  any  person  shall  violate  any  safe  conduct, 
or  paaaport  duly  obtained,  and  issued  under  the  authority  of  the  United  States,  or  sbsll 
strike,  wound,  imprison,  &c,  by  offering  violence  to  the  person  of  an  ambaasador  or  other 
public  minister,  such  person,  &c. 

*«The  twenty.fi  flh  and  twenty-sixth  sections  afford  protection  and  redress  for  public 
ministers,  authorised  and  received  aa  such  by  the  president  of  the  United  Statea,  and 
against  arrest  and  imprisonment  under  and  by  virtue  of  any  writ  or  process,  sued  forth 
and  prosecuted  in  any  court  of  the  United  States,  or  of  a  particular  state,  or  by  any  jud^ 
or  justice  therein,  and  all  the  counts  in  this  indictment  intended  to  charge  an  o&nce  m 
violation  of  theae  sections,  do  state  that  JU  B.  waa  a  public  minister,  authorised  and 
received  as  such  by  the  president  of  the  United  Sutes;  that  a  writ  was  sued  forth  against 
him  from  an  alderman  of  the  City  of  Philadelphia,  and  that  the  defendant,  being  an  olBcer, 
did  execute  the  aaid  writ,  and  thereby  arrest  the  person  of  the  said  L.  B.;  upon  these 
oonnti  the  defendant  is  acquitted  by  tlie  verdict  of  the  jury. 

**The  twenty -seventh  section  of  the  act  is  intended  to  cover  other  oases  not  described  in 
the  preceding  sections,  and  makea  it  penal  for  any  person  to  imprison  the  person  of  a 
public  minister,  although  he  may  not  be  authorised  and  received  aa  auch  by  the  president 
of  the  United  Statea,  and  although  the  peraon  who  thus  oflfers  videnoe  to  his  person,  be 
not  an  officer,  and  does  it  not  by  virtue  of  any  writ  or  prooess  from  any  court,  judge  or 
justice.  Tlie  count  on  which  the  defendant  has  been  convicted,  charges  the  o&nce 
punishable  under  this  section  of  the  act ;  which  dues  not  require  that  the  defendant  aiiuuld 
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wit,  the  secretary  of  the  legation  from  his  majesty  the  king  of  Den- 
mark, near  the  Untied  States  of  America,  in  manifest  infraction  of 
the  law^  of  nations^  contrary,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  S). 

Second  counL    Imprisoning  same. 

That  the  said  P.  R.  B.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms,  did  impri- 
son the  said  L.  B.,  he  the  said  L.  B.  then  and  there  being  a  public 
minister,  to  wit,  an  attache  to  the  legation  of  his  majesty  the  king  of 
Denmark,  near  the  United  States  of  America,  in  manifest  infraction 
of  the  laws  of  nations,  contrary,  &c.^  and  against,  &c.  {Conclude  as 
in  book  I,  chap,  3). 

JTiird  cowni.    Same  as  firsts  stated  ffwre  specially. 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  a  certain  writ  was  sued  forth  and  prosecuted  by 
one  G.  H.  U.,  from  one  J.  B.,  then  and  there  an  alderman  of  the  City 
of  Philadelphia,  whereby  the  person  of  the  said  L.  B.,  then  and  there 
as  aforesaid  being  a  public  minister,  to  wit,  the  secretary  of  the  lega- 
tion of  his  majesty  the  king  of  Denmark,  near  the  United  States  of 
America,  authorized  and  received  as  such  by  the  president  of  the 
United  States,  was  then  and  there  arrested ;  and  that  the  said  P.  R. 
B.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of 
this  court,  being  then  and  there  an  officer,  to  wit,  a  constable  of  the 
City  of  Philadelphia,  with  force  and  arms,  did  execute  the  said  writ, 
and  then  and  there  and  thereby  arrest  the  person  of  the  said  L.  B., 
then  and  there  being  as  aforesaid  a  public  minister  as  aforesaid,  in 
violation  of  the  laws  of  nations,  to  the  great  disturbance  of  the  pub- 
lic repose,  contrary,  <bc.,  and  against,  &^.  {Conclude  as  in  book  I, 
chap.  3). 


be  an  officer  having  executed  process,  nor  that  the  pablic  minister,  who  was  imprisoned, 
should  have  been  authorised  and  received  as  such  by  the  president  of  the  United  States. 

**  The  reafons  for  a  new  trial  will  now  be  considered. 

**  The  second  coont  on  which  the  defendant  haa  been  convicted,  relates  to  the  same 
transaction,  and  the  same  public  minister  as  the  first,  of  which  he  is  acquitted,  and  differs 
from  it  only  in  describing  ihe  minister  as  an  attache  to  the  legation  of  Denmark,  and  the 
first  calls  him  the  secretary  of  the  legation ;  but  it  was  ttie  clear  right  of  the  jury,  and  "so 
it  was  given  them  in  charge,  to  find  a  general  verdict  of  guilty,  leaving  it  to  the  court  to 
apj^y  it  to  the  counts  in  the  indictment,  or  to  select  for  themselves  the  count  on  which 
they  would  render  the  verdict,  as  in  their  opinion  the  evidence  might  warrant  If  the  count 
were  bad  in  itself,  such  a  verdict  could  not  be  maintained  ;  but  it  is  no  objection  to  it, 
that  it  is  subetantially  the  same  with  another  count  on  which  the  defendant  has  been  ac> 
quitted,  for  the  different  counts  of  an  indictment  always  relate  to  the  same  transaction, 
describing  it  in  dijSerent  ways,  or  with  different  circumstances,  that  the  iory  may  apply 
their  verdict  to  all  or  either  of  them,  as  the  evidence  shall  warrant ;  or  if  the  verdict  be 
generaOy  guiltv,  the  application  of  it  is  made  by  the  court.  No  injury  or  iniuBtioe  is 
done  to  the  derendant,  who  is  put  but  once  on  his  trial  for  the  same  offence.  The  jury, 
in  th'is  case,  have  not  selected  the  count  for  their  verdict  of  conviction  to  which  the  evi- 
dence  most  particularly  applies ;  but  this  was  for  them  to  judge  of,  and  is  no  cause  of 
complaint  on  the  part  of  Uie  defendant ;  it  cannot  affbet  hxs  punishment,  and  is  dearly 
maintained  for  the  evidence. 

**  It  is  our  opinion  that  the  reasons  filed  in  the  arrest  of  judgment  are  not  maintained, 
and  it  la  ordered  that  the  motion  be  overruled.** 
49 
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Third  count    Same  in  another  shape. 

That  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  a  certain  writ  was  sued  forth  and  prosecuted  by 
one  G.  H.  U.,  from  one  J.  B.,  then  and  there  an  alderman  of  the  City 
of  Philadelphia,  whereby  the  person  of  the  said  L.  B.,then  and  there 
as  aforesaid  being  a  public  minister,  to  wit,  an  attache  of  the  lega- 
tion of  his  majesty  the  king  of  Denmark,  near  the  United  States  of 
America,  authorized  and  received  as  such  by  the  president  of  the 
United  States,  was  then  and  there  arrested ;  and  that  the  said  P.  R. 
B.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of 
this  court,  being  then  and  there  an  officer,  to  wit,  a  constable  of  the 
City  of  Philadelphia,  with  force  and  arms,  did  execute  the  said  writ, 
and  then  and  there  and  thereby  as  aforesaid,  arrest  the  person  of 
the  said  L.  B.,  then  and  there  being  as  aforesaid  a  public  minister 
as  aforesaid ;  in  violation  of  the  laws  of  nations,  to  the  great  disturb- 
ance of  public  repose,  contrary,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap,  3). 

{,^dd  counts  for  offering  violence  and  assaultingy 

Issuing  process  against  a  foreign  minister.{c) 

That  on,  &c.,  at,  &c..  A,  D.,  being  then  and  there  a  public  minister 
of  a  foreign  prince,  to  wit,  the  envoy  extraordinary  and  minister 
plenipotentiary  of  his  majesty  the  emperor  of  all  the  Hussias,  and 
being  then  and  there  duly  authorized  and  received  as  such  by  the 
president  of  the  United  States  of  America,  T.  M.,  late  of,  &c.,  then 
and  there  knowingly,  wilfully  and  unlawfully  did  sue  forth  certain 
process  in  a  court  of  the  State  of  Pennsylvania,  to  wit,  in  the  District 
Court  for  the  City  and  County  of  Philadelphia,  in  the  words  and 
characters  following,  that  is  to  say,  {here  set  forth  the  process)^  and 
whereby  the  (person)  of  the  said  A.  D.,  then  and  there  being  a  pub- 
lic minister,  to  wit,  the  envoy  extraordinary  and  minister  plenipoten- 
tiary of  his  said  majesty  the  emperor  of  all  the  Russias  aforesaid, 
then  and  there  being  duly  authorized  and  received  as  such  by  the 
president  of  the  United  States  of  America  as  aforesaid,  might  be 
(arrested  and  imprisoned).  And  that  D.  A.,  late  of  the  said  district 
of  Pennsylvania,  attorney  at  law,  was  then  and  there  the  attorney 
knowingly,  wilfully  and  unlawfully  prosecuting  in  the  said  case,  to 
wit,  in  the  said  process  then  and  there  sued  forth  by  the  said  T.  M. 
as  aforesaid,  whereby  the  (person)  of  the  said  A.  D.,  then  and  there 
being  a  public  minister,  to  wit,  the  envoy  extraordinary  and  minister 
plenipotentiary  of  his  said  majesty  the  emperor  of  all  the  Russias  as 
aforesaid,  then  and  there  duly  authorized  and  received  as  such  by 
the  president  of  the  United  States  as  aforesaid,  might  be  (arrested 
and  imprisoned)  as  aforesaid.  And  that  J.  S.,  late  of,  &c.,  being  then 
and  there  an  officer  employed  for  the  service  of  process  issuing  for 
the  said  District  Court  for  the  City  and  County  of  Philadelphia,  m 


(e)  This  indictment  was  drawn  by  Mr.  A.  J.  Dallas  in  ldld«  The  defendant  was 
Uied. 
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the  district  aforesaid,  to  wit,  a  deputy  of  the  sheriff  of  the  County  of 
Philadelphia,  in  the  district  of  Pennsylvania  aforesaid,  did  then  and 
there  knowingly,  wilfully  and  unlawfully  execute  the  said  process, 
by  then  and  there  serving  personally  upon  the  said  A.  D.,  then  and 
there  being  a  public  ntiinister,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  said  majesty  the  enriperor  of  all  the 
Russias,  then  and  there  duly  authorized  and  received  as  such  by 
the  president  of  the  United  States  of  America  as  aforesaid,  a  copy 
of  the  said  process,  to  wit,  the  said  process  then  and  there  sued  forth 
by  the  said  T.  M.  as  aforesaid,  whereby  the  said  A.  D.  then  and 
there  being  a  public  minister,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  said  majesty  the  emperor  of  all  the 
Russias  as  aforesaid,  then  and  there  duly  authorized  and  received  as 
such  by  the  president  of  the  United  States  as  aforesaid,  might  be 
(arrested  or  imprisoned),  to  wit,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court;  the  said  T.  M.,  D.  A.  and  J.  S.,  then  aiid  there 
knowingly,  wilfully  and  unlawfully  in  manner  aforesaid  violating 
the  laws  of  nations,  and  disturbing  the  public  repose,  against,  &a,  and 
against,  &c     {Conclude  as  in  book  1,  chap.  3). 

Second  count. 

Same  as  firsts  changing  "  person,''  wherever  it  occurs  in  brackets 
into  <<  goods  and  chattels,"  and  <<  arrested  and  imprisoned,''  into 
"  distrained,  seised  and  attached." 

Third  count. 

Same  as  first y  omitting  wherever  they  occur  the  words  "  wilfully 
and  knowingly." 

Fourth  count 

Same  as  second,  omitting  wherever  they  occur  the  words  "  wil- 
fully a,nd  knowingly." 

Opening  and  publishing  letter  of  foreign  minister.{d) 

That  whereas,  mutual  peace,  amity  and  good  understanding  did 
on,  &c.,  and  still  do  subsist  between  the  said  United  States  and  the 
king  of  Great  Britain,  and  the  arhbassadors  and  public  ministers  of 
each  of  the  said  powers  are  lawfully  and  justly  entitled  to  perfect 
freedom,  immunity  and  security  in  their  persons,  papers,  letters  and 
despatches  within  the  territory  of  the  other  powers,  and  whereas  on 
the  said  tenth  day  of  June  in  the  year  aforesaid,  in  the  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  R.  L.,  Esq.,  was  am- 
bassador and  minister  plenipotentiary  from  the  said  king  of  Great 
Britain  to  the  said  United  States  of  America,  and  in  that  capacity 
resided  at,  &c.,  being  the  seat  of  the  government  of  the  said  Uuited 
States,  and  was  so  acknowledged  and  received  by  the  president  of 
the  said  United  States,  and  then  and  there  was  entitled  among  other 
rights,  privileges  and  immunities  belonging  and  due  to  ambassadors 
and  public  ministers  from  foreign  powers,  to  write  to  and  correspond 
with  the  public  servants  and  agents  of  his  said  sovereign  the  king  of 
Great  Britain,  freely  and  without  interruption,  confidentially  and 

(i)  U.  &  V.  Thomas,  Phil  1800.    Thii  indictment  was  drawn  by  Mr.  Rawie,  bat  was 
never  tried. 
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with  secrecy,  and  to  have  his  public  and  private  letters  and  des- 
patches safely,  securely  and  without  examination  or  interruption^ 
carried  and  conveyed  through  any  part  of  the  territory  of  the  said 
United  States.  And  whereas  the  said  R.  L.,  Esq.,  so  being  an  am- 
bassador and  public  foreign  minister,  acknowledged,  received  and 
resident  as  aforesaid,  on  the  said  tenth  day  of  June  in  the  year  afore- 
said, in  the  district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
had  written  a  certain  letter  on  business  respecting  the  public  duties  of 
the  saidR.  L.  in  his  public  capacity  aforesaid,  to  a  certain  J.  R.,  Esq., 
president  of  the  British  province  of  Upper  Canada,  the  said  J.  R.  then 
and  there  being  a  public  agent  of  the  said  king  of  Great  Britain,  to  wit, 
in  Upper  Canada  aforesaid,  which  letter  bore  date,  &c.,  and  also  a 
certain  other  letter  on  such  business,  to  the  same  J.  R.,  Esq.,  which 
other  letter  bore  date,  &c.,and  the  same  two  letters  closed  in  a  packet 
sealed  with  the  seal  of  the  said  R.  L.,  and  subscribed  with  his  the 
said  R.  L.'s  name,  to  wit,  with  the  letters «'  R.  L.,"  and  directed  to  the 
said  J.  R.,  Esq.,  by  the  words  "The  Honourable  President  R.,&c.y 
Toronto,  Upper  Canada,'^  he  the  said  R.L.  so  being  ambassador  and 
public  minister  as  aforesaid,  had  caused  to  be  delivered  to  a  messen- 
ger or  person  employed  for  the  purpose  of  safely  conveying  the  same 
to  the  said  J.  R.,  Esq.;  that  D.  T.,  late,  &c.,  J.  T.,late,  &c.,and  G.R., 
late  of,  &c.,  yeomen,  well  knowing  the  premises,  but  contriving  and 
unjustly  intending  to  interrupt  and  disturb  the  peace,  amity  and  good 
understanding  subsisting  between  the  said  United  States  and  the 
said  king  of  Great  Britain,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  maliciously,  unlawfully  and  without  the  license  of 
the  said  R.  L.,  Esq.,  the  said  sealed  packet  superscribed  and  directed 
as  aforesaid,  enclosing  the  said  two  letters,  did  break  open  and  the 
said  two  letters  did  then  and  there  open  and  read,  and  the  contents 
thereof  did  then  and  there  promulgate  and  make  publicly  known. 

And  the  grand  inquest  aforesaid  upon  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  said  D.  T.,  J.  T.,  G.  P.  and  also 
W.  D.,  late  of,  &c.,  contriving  and  unjustly  intending  as  aforesaid, 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  withit)  the  jurisdiction  of  this 
court,  unlawfully  and  maliciously,  and  without  the  license  of  the 
said  R.  L.,  Esq.,  he  the  said  R.  L.,  Esq.,  then  and  there  still  being 
and  continuing  ambassador  and  minister  plenipotentiary  from  the 
said  king  of  Great  Britain  to  the  said  United  States,  did  print  and 
publish,  and  cause  to  be  printed  and  published  the  substance  of  the 
cotitents  of  the  said  two  letters  in  a  certain  newspaper  printed  in 
Philadelphia  aforesaid,  called  "The  General  Advertiser  or  the 
Aurora,"  in  contempt  and  violation  of  the  laws  of  nations,  against 
the  form  of  the  treaty  between  the  said  United  States  and  the  said 
king  of  Great  Britain,  to  the  great  damage  of  the  said  R.  L.,  Esq., 
so  being  ambassador  and  minister  plenipotentiary  from  the  said  king 
of  Great  Britain  to  the  said  United  States^  and  against,  &a  {Con" 
elude  as  in  book  1,  chap.  3). 
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CHAPTER  IX, 

BIGAMY^  ADULTERY  AND  FORITICATIOir. 

[4^  far  as  these  qfences  approach  open  lewdness  and  la8civiou$ness  they 
are  examined  ante^  pp.  428—455,  where  the  general  principles  applying 
to  them  as  sueh  are  considered.'] 

Bigamy  generdUy.{a) 

That  J.  S.,  late  of,  &c,  labourer,  on,  &c.,  did  marry  one  A.  C, 
spinster,  and  her  the  said  A.  then  and  there  had  for  wife;  and  that 
the  said  J.  S.  afterwards  and  whilst  he  was  so  married  to  the  said  A. 
as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  feloniously  and  unlawfully  did 
marry  and  take  to  wife  one  M.  T.,  and  to  her  the  said  M.  was  then 
and  there  married,  tfie  said  A.  his  former  wife  being  then  alive ; 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3)* 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  J.  S.  afterwards,  to  wit,  on,  <&c.,  at,  &c.,  was  appre- 
hended, [oTy  that  the  said  J.  S.  now  is  in  custody  at,  &c.),  for  the 
felony  aforesaid. 

Polygamy  in  Mas$achi£seti$.{h) 

That  M.  M .  of,  &c.,  wife  of  one  P.  M.,  the  younger  of  that  name, 
at,  &c.,  on,  &c.,  she  t>eing  then  a  singlewoman  unmarried,  by  the 
name  of  M.  D.,  was  lawfully  married  according  to  the  laws  of  said 
commonwealth  to  said  P.  M.  the  younger  of  that  name,  and  him 
then  and  there  had  and  took  for  her  husband  and  cohabited  with  him 
as  his  lawful  wife,  and  that  afterwards  she  the  said  M.  ox\,  &c.,  at,&c., 
did  unlawfully  marry  and  take  to  her  husband  one  W.  M.  B.,  she  the 
said  M.  then  and  there  being  married  and  the  lawful  wife  of  said  P. 
M.,he  the  said  P.  M.  then  being  her  former  husband  and  living;  she 
the  said  M.  never  having  been  legally  divorced  from  said  P.  M. ;  and 

(a)  Arch.  C.  P,  5th  Am.  ed.  743.  The  fftatate  under  which  thii  is  drawn,  makes  it  a 
felony  **if  any  person,  being  married,  shall  marry  any  other  persgn  during  the  life  of  the 
former  husband  or  wife,**  £c.  The  Massachusetts  and  Virginia:  statutes  are  so  closely 
analogous  in  their  structure  (see  Wh.  C.  L.  555^-3),  as  to  nuike  this  form  applicable  in 
those  states  with  but  few  variations. 

By  the  English  act,  the  county  where  the  offender  b  apprehended  or  is  in  custody,  has 
jorisidiction  of  the  offence,  and  this  is  the  cause  of  the  averments  to  that  effect  in  the  text; 
which  of  course  can  be  discharged  as  surplusage  in  this  country  where  no  such  pnwision 
as  to  venire  exists. 

(6)  See  Com.  «.  Mash,  7  Mete.  472,  where  this  count  was  held  good. 

In  this  case  it  was  held,  that  under  the  Rev.  Stats,  c  130,  s.  3^  if  a  woman  who  has  a 
husband  living,  marry  another  person,  she  is  punishable,  though  her  husband  has  volun* 
tarily  withdrawn  from  her,  and  remained  absent  and  unheard  of,  for  any  term  of  time 
leas  than  seven  years,  and  though  she  honestly  believes,  at  the  time  of  her  second  mar- 
riage, that  he  is  dead. 

49* 
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that  afterwards,  to  wit,  hitherto  at,  &c,  she  the  said  M.  after  having 
married  said  W.  M.  B.,  continued  to  cohabit  with  said  W.  M.  B.  as 
her  second  hushand,  in  this  state,  to  wit,  at,  tic.,  whereby  and  by 
force  of  the  statute  in  such  case  made  and  provided,  she  the  said  M. 
is  deemed  to  be  guilty  of  the  crime  of  polygamy ;  and  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  present  and  say,  that  said  M.  M. 
in  manner  and  form  aforesaid  and  at  the  time  and  place  aforesaid,  at, 
&c.,  did  commit  the  crime  of  polygamy,  against,  &c.,  and  contrary, 
&C.    (Conclude  as  in  book  l^chap.  3). 

Bigamy  in  Ntw  York. 

That  A.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  did  marry  one  C.  D., 
and  her  the  said  C.  D.  did  then  and  there  have  for  his  wife ;  and 
that  the  said  A.  B.  afterwards,  to  wit,  on,  d^c,  with  force  and  arms 
feloniously  did  marry  and  take  as  his  wife  one  E.  F.,  and  to  the  said 
E.  F.  was  then  and  there  married  (the  said  C.  D.  being  then  and 
there  Hving,  and  in  full  life),  against,  &c.,  and  against,  &c.  {Conclude 
as  in  boot  1,  chap.  3). 

Bigamy  in  Pennsylvania^  against  ihe  man.{c) 

That  J.  L.,  late,  &c.,  yeoman,  on,  die.,  at,  &c.,  did  marry  one  M. 
F.,  spinster,  and  her  the  said  M.  F.  then  and  there  had  for  his  wife, 
and  that  the  said  J.  L.  afterwards,  to  wit,  on,  &c.,  with  force  and 
arms,&.o.,  at,  d£C.,  feloniously  did  marry  and  to  wife  did  take  one 
E.  R.,  spinster,  and  to  her  the  said  E.  R.  then  and  there  was  mar- 
ried (the  said  M.  F.  his  former  wife  being  then  living,  and  in  full 
life),  against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Bigamy  in  Pennsyhania^  against  Ike  ujoman.{d) 

That  H.  S.,  otherwise  called  H.  I.,  the  wife  of  E.  I.,  late  of,  &c., 
yeoman,  on,  &c.,  being  then  married,  and  then  the  wife  of  the  said 
E.  I.,  with  force  and  arms  at,  die.,  did  unlawfully  marry  and  take 
to  husband  one  I).  K.,  late  of,  &c.,  yeoman,  and  him  the  said  D.  K., 
did  unlawfully  receive  and  have  as  her  husband,  aforesaid,  the  said 
E.  I.,  her  former  husband,  being  then  alive,  contrary,  &c.,and  against^ 
Sue.     {Conclude  as  in  book  1,  chap.  3}. 

Bigamy  in  JSHorth  Carolina.{e) 

That  T.  N.,  late  of,  &c.,  on,  &c.,  in,  &G.,  did  marry  one  M.  E, 
spinster,  and  her  the  said  M.  B.  then  and  there  had  for  his  wife,  and 
that  the  said  T.  N.  afterwards,  to  wit,  on,  &c.,  with  force  and  arms 
in,  &C.,  feloniously  did  marry  and  take  to  wife  one  P.  S.,  spinster, 
and  to  her  the  said  P.  S.  then  and  there  was  married,  the  said  M.  B. 
his  former  wife  being  then  alive,  and  in  full  life,  in,  &c.,  against,  &c., 
and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

(e)  Drawn  in  1795^  by  Mr.  Jaied  In^noll,  then  attornef-nnenl  of  PennsylTaniA,. 


{d)  Drawn  in  1790,  by  Mr.  Bradford,  then  attorney ^renei 
(e)  This  form  was  sustaked  in  State  v.  Norman,  9  Dev^22^ 
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Polygamy  under  s.  5  and  6  c,  96  Rev,  Stat  VermonU  where  both  mar* 
riages  were  in  other  states  than  ttiat  in  which  the  offence  is  indicied,(f) 

That  W.  P.^  on,  &c.,  at,  &c.,  did  marry  one  H.  P.,  and  her,  the  said 
H.,  then  and  there  bad  for  his  wife,  and  to  her  the  said  H.  then  and 
there  was  married,  and  that  the  said  W.  P.  afterwards,  to  wit,  at,  dEic, 
on,  &c.,  did  marry  and  to  wife  did  take  one  J.  C,  and  to  her  the  said  J. 
C.  then  and  there  was  married ;  the  said  H.,  his  former  wife,  being 
then  and  still  alive  (and  the  said  marrying  and  taking  to  wife  by  the 
said  W.  of  the  said  J.,  being  unlawful  by  the  laws  of  the  State  of  New 
Hampshire),  and  that  the  said  W.  P.  at,  &c.,  from,  &c.^tiU  the  finding  of 

(/)  SUte  V.  Pa]mer,18  Verm.  570.  This  case,  with  the  iheeto  of  which  I  haye  been 
obligingly  ftimished  by  Mr.  Washburn,  the  accompliBhed  reporter  of  the  atate,  presented 
two  interesting  points  before  the  Snpreme  Court 

The  indictment  was  founded  on  sections  &ve  aod  six  of  chapter  ninety4ilne  of  the  re- 
vised statutes, — which  are  in  these  words : 

Scot  5.  If  any  person,  who  has  a  former  hnsband  or  wife  living,  shall  marry  another 
person,  or  shall  continue  to  cohabit  with  such  second  husband  or  wife  in  this  state,  he  or 
she  shall,  except  in  the  eases  mentioned  in  the  following  section,  be  deemed  guilty  of  the 
crime  of  polygamy,  and  shall  be  punished  by  imprisonment,  as  in  the  case  of  adultery. 

Sect  6.  The  provisions  of  the  preceding  section  shall  not  extend  to  any  person  whoee 
husband  or  wife  shall  have  been  oontinoaily  beyond  the  sea  or  out  of  the  state  for  seyen 
years  together,  the  party  marrying  again,  not  knowing  the  other  to  be  living  within  that 
time,  or  to  any  person  who  shall  be,  at  the  time  of  snch  marriage,  divorced  by  sentence  or 
decree  of  any  court,  having  legal  jurisdiction  for  that  purpose,  or  to  any  person  or  persons 
in  case  the  former  marriage  has  or  shall,  by  sentence  of  such  court,  be  declared  null  and 
void,  or  to  any  person  when  the  former  marriage  was  within  the  age  of  consent,  and  not 
afterwards  assented  to. 

**  We  are  of  opinion,**  said  the  court,  **  that  the  indictment  is  insufficient  The  second 
marriage  being  in  the  State  of  New  Hampshire,  of  whose  laws  we  cannot  jndicially  take 
notice,  the  respondent  committed  no  o^enoe  against  the  laws  of  this  state  by  such  mar- 
riage ;  and,  unless  that  marriage  was  unlawful  by  the  laws  of  New  Hampshire,  Jane  Cheney 
bd^me  his  lawful  wife,  and  perhaps  the  woman,  to  whom  he  was  formerly  married,  by  the 
same  law  ceased  to  be  his  wife.  It  could  be  no  offence  in  him  to  cohabit  in  this  state  with 
the  woman  to  whom  he  was  lawfully  married.  There  should,  therefore,  have  been  an  aile- 
gation,  that  the  second  marriage,  in  New  Hampshire,  was  unlawful,  or  the  respondent 
committed  no  offence  by  continuing  to  cohabit  with  the  woman  in  this  state.  We  are  of 
opinion,  that  without  such  an  allegation,  the  indictment  cannot  be  sustained.  If  the  second 
marriage  had  been  in  this  state,  inasmuch  as  it  was  illegal,  the  former  wife  being  living 
and  the  lawful  wife  of  the  person  charged,  the  illegality  of  the  second  marriage  would  have 
been  apparent,  and  the  court  could  have  judicially  recognised  its  illegality. 

** There  is  another  objection  raised  to  the  indictment,  which  we  are  not  disposed  to  de- 
cide at  this  time,  with  the  limited  means  and  time  which  we  have  for  investigating  it,— > 
that  is,  whether  the  indictment  should  not  have  alleged  that  the  respondent  was  not  within 
any  of  the  exceptions  named  in  the  providing  clause. 

*'The  general  rule  is,  that  when  the  exceptions  are  contained  in  the  enacting  $lanse,  the 
indictment  must  negative  them,  and  state  that  the  respondent  does  not  come  within  them, 
but  when  they  are  contained  in  a  separate  section,  the  respondent  must  show,  in  defence,  ' 
that  he  comes  within  them.  There  is  certainly  great  plausibility  in  the  argument,  that, 
as  the  exceptions  are  mentioned  in  the  enacting  clause  nf  the  fifth  section,  referring  to  the 
next  section  for  the  particulars,  it  should  have  been  alleged  that  the  respondent  was  not 
within  them.    This  point,  however,  is  not  decided. 

**  It  may  also  be  worthy  of  some  consideration,  whether  some  ferther  legislation  is  not 
necessary  to  provide  for  a  case,  where  both  marriages  are  in  a  foreign  government,  the 
party  continuing  to  cohabit  with  only  one  wife  in  this  state.  It  is  evidently  a  case  not 
specially  provided  for,  although  the  terms  of  the  statute  may  be  broad  enodgh  to  reach 
such  a  case,  if  the  second  marriage  was  illegal.** 

I  have  inserted  a  clause  in  the  form  in  this  text  to  bring  it  up  to  the  opinion  of  the  Sn- 
preme Court  on  the  first  point  On  the  second  point  the  current  of  authority,  as  well  as 
the  course  of  practice,  is  to  consider  it  unnecessary  to  negative  the  exceptions  of  the  de- 
fendant's wife  having  been  beyond  sea  for  seven  years,  &;c,  or  a  divorce  having  been 
granted. 
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this  inquisition,  fetoniously  did  continue  to  cohabit  with  said  J.,  his 
second  wife,  the  said  H.  his  former  wife,  being  then  and  still  living, 
contrary,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Adultery  in  MassackuseUs  under  Rev.  StaL  130,  j.  1,  againH  both  partiet 
jovnily.{g) 

That  C.  E.,  late  of,  &c.,  and  E.  R.  F.,  late,  &c.,  on,  &a,  at,  &c.,  did 
commit  the  crime  of  adultery  with  each  other,  by  him  the  said  C.^R 
having  then  and  there  carnal  knowledge  of  the  body  of  said  E.  R. 
F.,  and  by  her  the  said  E.  R.  F.  having  carnal  knowledge  of  the  body 
of  the  said  G.  E.,  she  the  said  E.  R.  F.  being  then  and  there  a  married 
woman,  and  having  a  lawful  husband  t^ive,  and  not  being  then  and 
there  the  wife  of  said  C.  E.,(A)  against,  &c,  and  contrary,  &c.  {Con- 
chide  as  in  book  1,  chap.  3). 

Adtdtety  by  a  married  man  with  a  married  woman^  in  Mas$achusetts.{i) 

That  A.  B.,  of,  &a,  yeoman,  on,  &c.,  at,  &c.,  did  commit  the  crime 
of  adultery  with  one  C.  D.,  the  wife  of  one  E.  F.,  by  having  canial 
knowledge  of  the  body  of  her  the  said  C.  D.,  he  the  said  A.  B.  being 
then  and  there  a  married  man,  and  having  a  lawful  wife  alive,  and 
he  the  said  A.  B.  not  being  married  to  the  said  G.  D.;  and  she  the  said 
C.  D.  being  then  and  there  a  married  woman,  and  the  lawful  wife  of 
the  said  E.  F.,  against,  &c.,  and  contrary,  &c  {Conclude  as  in  book 
1,  chap.  3). 

Adultery  in  Pennsylvania^  against  the  man.{j) 

That  A.  L.,  of,  &c.,  labourer,  on,  &c,  at,  &c,  and  within  the  juris- 
diction of  this  court,  then  and  there  being  a  married  man  and  having 
a  wife  in  full  life,  did  commit  adultery  with  a  certain  C.  S.,  and  a 
bastard  child  on  the  body  of  her  the  said  C.  S.  then  and  there  did  be- 
get, against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Same  against  the  uxmian.{k) 

That  C.  B.,  of,  &c,  wife  of  J.  B.,  on,  &c.,  at,  &c.,  then  and  there 
being  a  married  woman,  and  having  a  husband  in  full  life,  adultery 
with  a  certain  J.  R.  of  the  same  county,  mariner,  did  commit,  con- 
trary, &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 


{g)  This  meUiod  of  joinder  of  the  frailty  agents  wai  approved  in  Com. «.  Elwell,  3  Mete 
190.  It  is  not  necessary,  it  was  held  in  the  same  case,  to  allei^  that  the  one  party  Icnew  the 
other  waa  married;  see  Com.  e.  Call,  21  Pick.  510.  The  offence  is  completed  by  carnal 
intercourse,  by  a  married  person  with  a  third  party,  whether-  sach  third  party  t»e  married 
or  not ;  %b, 

(A)  This  allegation  is  essential;  Moore  «.  Com^  6  Mete.  343. 

(t)  See  Com.  v.  Moore,  6  Mete.  243. 

(j)  See  Reed*s  Digest,  (ik)  Ih. 
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Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a  joint  offence^ 
in  Virginia.{l) 

That  W.  T.,  &a,  on,  &c.,  with  force  and  arms  at,  &c.,  and  within 
the  jurisdiction  of  the  Supreme  Court  of  Law,  holden  in  and  for  the 
said  county  of  ,  unlawfully,  wilfully  and  incestuously  did  in- 

termarry with,  and  take  to  be  his  wife,  a  certain  N.  H.,  the  niece  of 
the  said  W.  T.,  being  the  daughter  E.  H.  the  sister  of  the  said  W.  T., 
and  within  the  degrees  prohibited  by  an  act  of  the  general  assembly 
of  Virginia,  entitled  <<  an  act  to  regulate  the  solemnization  of  mar- 
riages, prohibiting  such  as  are  incestuous  or  otherwise  unlawful,'' 
&c.,  and  that  the  said  W.  T.  and  the  said  N.  H.  then  and  there,  from 
the  said,  &c.,  until  the  taking  of  this  inquisition,  did  unlawfully,  wil* 
lingly  and  incestuously  continue  to  cohabit  and  live  together  as  man 
and  wife,  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Adultery  in  North  Carolina^  against  both  parties  jointly.{m) 

That  T.  C,  late  of,  &c.,  labourer,  and  A.  W.,  late,  &c.,  spinster^  on, 
die.,  and  on  divers  other  days  and  times  both  before  and  after  that 
day,  with  force  and  arms  at,  &c.,  unlawfully  did  bed  and  cohabit  to- 
gether without  being  lawfully  married,  and  then  and  there  did  com- 

(t)  Hatchmi  «.  Com.,  3  Va.  Cases  332.  Upon  tfaii  indictment  process  issued  a^nsl 
both  of  the  said  indicteesi  and  was  served  upon  them.  At  the  April  term  of  said  court, 
in  the  year  1820,  both  of  the  said  defendants  appeared  and  pleaded  "^not  sfuilty"  to  the  said 
indictment,  on  which  plea,  issue  was  joined,  and  a  jury  was  sworn  to  try  the  same,  which 
fbnnd  a  Tcrdict  of**  flT^^l^Z**  sg&l°*t  both  of  the  said  defendants,  and  the  court  rendered  a 
judgment  accordingly.  To  that  judgment,  the  present  writ  of  error  was  awarded,  upon  a 
suggestion,  that  the  said  Nancy  Hutchins  was  not  indicted  for  the  said  offence,  because 
the  said  indictment  did  not  state  in  terms  that  she  had  intermarried  with  the  said  William 
Tankersly. 

**  And  indeed  it  would  seem  at  first  sight,  that  there  was  an  absence  of  that  certainty  and 
technical  precision  which  the  law  requires  in  criminal  prosecutions.  But,  when  it  is  re- 
collected,  that  it  was  impossible  that  he  could  have  intermarried  with  her,  unless  she  had 
also  intermarried  with  him,  and  when  upon  an  examination  of  the  act  of  assembly  it  b 
seen  that  the  offence  is,  in  this  respect,  laid  in  the  Tcry  words  of  the  act,  it  seems  to  all 
the  judges  that  there  is  all  the  certainty  which  reason  or  the  law  of  the  case  requires.  The 
judgment  is  therefore  affirmed." 

(m)  State  «.  Cowell,  4  Iredell  231 .  In  this  case  the  jury  found  the  defendants  gnilty  of 
fornication,  but  not  of  adultery.  On  motion  to  the  court  on  behalf  of  the  state,  ror  judg- 
ment against  the  defendants,  the  court  below  being  of  opinion  that  the  yerdict  of  the  jury 
amounted  to  a  verdict  of  acquittal,  refused  to  render  the  judgment  prayed  for,  and  ordered 
that  the  defendants  go  without  day. 

From  this  judgment  the  solicitor  for  the  state  prayed  for  an  appeal  to  the  Supreme  Court, 
which  was  granted,  and  in  that  court  the  judgment  was  delive^d  by  Ruffin  C.  J. :  **  The 
court  is  of  opinion,  that  the  state  is  entitled  to  judgment  against  the  defendants.  In  ordi- 
nary parlance,  adultery  is  an  aggravated  species  offbrnication,  both  involving  an  illicit  co- 
habitation between  the  sexes,  but  the  latter  is  constituted  where  the  parties  are  single,  or 
at  least  one  of  them,  while  the  former  imports  a  violation  of  the  marriage  bed.  It  is  true, 
that  the  signification  of  the  words  as  generally  received,  would  not  be  material  if  it  were 
perceived  that  they  were  used  by  the  legislature  in  a  peculiar  and  different  sense,  for  ex- 
ample, as  meaning  precisely  the  same  thing,  instead  of  different  modifications  of  an  offence 
of  the  same  general  nature.  But  the  language  of  the  legislature  renders  it  clear,  that  those 
terms  are  used  in  the  statute  according  to  their  common  acceptation.  The  act  begins  with 
the  words  *  the  erimet'  (in  the  plural  number)  *  of  fornication  and  adultery,  &c.'  and  oon* 
elude  by  enacting,  *•  that  any  person  convicted  of  either  of  the  aforesaid  offences,  shall  be 
fined,  &c.'  An  acquittal  of  one  is  therefore  not  necessarily  an  acquittal  of  the  other ;  but 
the  parties  may  be  punished  for  that  particular  grade  of  the  dffenoe  of  which  the  jury 
findj  thorn  guilty/* 
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init  fornication  and  adultery,  against,  &c.,  and  against, &c.  {Conchide 
as  in  book  1,  chap.  3). 

Fornication  and  bastardy  in  South  Carolina^  against  the  man. 

That  A.  B.,  &c.,  a  free  white  woman,  residing  in  the  district  of 
in  the  state  aforesaid,  on,  &c.,  at,  (&c.,  was  delivered  of  a  female 
bastard  child,  and  that  the  said  bastard  child  is  likely  to  becoiue  a 
burthen  upon  the  district  of  aforesaid.    And  the  jurors  afore- 

said, upon  their  oaths  aforesaid,  do  further  present,  that  one  C.  D.  is 
the  father  of  the  said  bastard  child,  and  has  refused  to  enter  into  re. 
cognizsuice,  with  two  good  and  sufficient  sureties,  in  the  penal  sum 
of  three  hundred  dollars,  conditioned  for  the  annual  payment  of  t  wen- 
ty'^five  dollars,  for  the  maintenance  of  the  said  child,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Same  in  Pennsylvania, 

That  A.  B.,  late,&c.,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of 
this  court,  did  commit  fornication  with  a  certain  C.  D.  and  a  male 
bastard  child  on  the  body  of  her  the  said  (hen  and  there  did 

beget,  contrary,  &c.,  and  against,  &cr  {Conclude  as  in  book  1,  chap.  3). 

Same  against  a  iixmian.{n) 

That  M.  &,  of  the  County  of  Philadelphia,  spinster,  on,  &c.,  at,&c., 
and  within  the  jurisdiction  of  this  court,  did  commit  fornication  with 
a  certain  J.  L.  and  did  permit  the  said  J.  L.  then  and  there  to  beget 
a  male  bastard  child  on  the  body  of  the  same  M.  S.,  contrary,  &c 
{Conclude  as  in  book  1,  chap.  3). 


(n)  Mr.  Inqraham,  of  Philadelphia,  has  been  good  enoufifh  to  furnidi  me  with  an 
indictment  for  an  olfeneiB,  which  though  properly  falling  under  conspiracy,  may  be  con- 
srderedt  so  far  as  the  act  attempted  is  concerned,  under  the  present  chapter.  The  form« 
it  is  said,  was  sustained  af\er  conviction,  in  Philudelphia,  about  the  year  1700. 

**  That  M .  S.,  C.  S.  and  R.  K.,  dtc,  being  persons  of  wicked  and  depraved  minds,  and 
wholly  lost  to  a  due  sense  of  decency,  morality  snd  religion,  on,  &c.,  did,  with  force  of 
arms  at,  &.C.,  unlawfully  and  immorally,  amonffst  themselves,  conspire,  combine,  confede- 
rate and  agree  together  to  bring  into  contempt  the  holy  estate  of  matrimony,  and  the  duties 
enjoined  thereby,  and  to  corrupt  the  morals  of  his  majesty's  liege  subjects,  and  to  encou- 
rage a  state  of  adultery,  wickedness  and  debauchery ;  and  that  the^  did,  according  to  said 
conspiracy,  &c,  on,  &c.,  in  and  neai  certain  public  streets  and  highways,  at,  &c^  in  the 
presence  and  view  of  one  J.  B.,  and  divers  other  liege  subjects  of  bis  majesty,  indecently, 
immorally,  unlawfully,  wickedly  and  wilfully,  make  and  carry  into  effect  and  completion 
a  sale  of  the  said  M.  S.  (then  and  there  being  the  lawful  wife  of  the  said  C.  S.),  from  him 
the  said  C.  S.  to  the  said  R.  K.,  and  with  the  consent  and  concurrence  of  the  said  M.  S., 
and  by  such  sale  the  said  G.  S.  disposed  of  and  sold  all  his  marital  rights  of  and  concern- 
ing the  said  M.  S.  (and  with  her  consent  and  concurrence),  to  tlie  said  R.  K.,  for  a  certain 
Taluable  consideration,  to  wit,  the  sum  of  one  shilling  and  a  pot  of  beer,**  Slc.  (Conclude 
ing  a$  in  eon$piracy  at  common  law). 
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CHAPTER  X. 

forestalling;  holdino  illegal  vendue;  maintenance;  bri- 
bery; CORRUPTION  and  DOUBLE  VOTING  AT  ELECTIONS;  BETTING 
AT  AN  ELECTION  ;  EMBRACERT ;  BETTING  AT  A  HORSE  RACE  ;  RUN- 
NING A  HORSE  AT  A  HORSE  RACE;  WINNING  MONEY  AT  CARDS; 
BREACH  OF  THE  PILOT  LAWS  IN  MASSACHUSETTS. 

ForestaRing,{a) 

That  A.  0.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &€.,  did  buy  and 
cause  to  be  bought  of  and  from  one  A.  S.,  twenty,  oxen,  for  the  sura 
of  two  hundred  pounds,  of  current  money  of  New  York,  as  he  the 
said  A.  S.  then  and  there  driving  the  said  twenty  oxen  to  the  market 
of  to  sell  the  said  twenty  oxen  in  the  said  market,  and  before 

the  said  twenty  oxen  were  brought  into  the  said  market,  wher^  the 
same  should  be  sold,  in  contempt  of  the  laws  of  the  said  state,  to  the 
evil  example  of  all  others  in  the  like  case  ofi'ending,  against,  &c.,  and 
against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Regrating.{b) 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  in  a  certain  market  there,  call- 
ed  the  market,  unlawfully  did  buy,  obtain  and  get  into  his  hands 

and  possession,  of  and  from  one  C.  D.,  a  large  quantity  of  to 

wit,  one  hundred  pounds'  weight  of  at  and  for  the  price  of 

for  each  and  every  pound  of  the  said  and  that  afterwards,  to 

wit,  on,  &c.,  he  the  said  A.  B.,  at,  &c.,  in  the  same  market  there,  un- 
lawfully did  regrate  the  said  one  hundred  pounds'  weight  of 
and  did  then  and  there  sell  the  same  again  to  one  E.  F.,  at  and  for 
the  price  of  for  each  and  every  pound  weight  of  the  said 

with  a  deduction  of  on  the  whole  price  of  the  said  one  hundred 

(a)  Offence$, — **  Fore$taUing  is  the  buying  or  contracting  for  any  species  of  provisiona  or 
merchandise  in  the  way  to  market,  dissuading  persons  from  bringing  goods  thither,  or 
persuading  them  to  enhance  the  price  when  there,  so  that  prices  may  be  raised  in  the 
market;  4  Bla.  Com.  360 ;  see  3  Inst  535.  Regrating  is  the  buyinv  corn  or  other  victual, 
in  any  market,  and  selling  it  again  in  the  same  market,  or  within  four  miles  of  the  same 
market,  which  has  been  supposed  also,  of  necessity,  to  enhance  prices ;  ib.  Engrosnng 
is  the  buying  up  a  large  quantity  of  any  kind  of  food,  with  a  view  to  sell  again,  so  as  to 
engross  and  control  the  market ;  ib.  An  old  statute,  5  and  6  Ed.  VI.  c.  14,  was  directed 
against  the  supposed  offences,  which  were  believed  to  have  a  tendency  to  prevent  the  public 
from  being  supplied  with  the  necessaries  of  life  upon  reasonable  terms.  This  statute  was 
repealed  by  12  Geo.  III.c.  71 ;  yet  the  courts  have  still  considered  forestalling  and  engross- 
ing, offences  at  common  law;  R.  v.  Waddington,  I  East  143;  and  as  to  regrating,  the 
judges  were  equally  divided ;  R.  o.  Rushton,  ml.  Term,  40  Geo.  III.  It  seems,  however,  that 
at  Sie  present  day,  acts  of  this  kind  would  not  be  deemed  offences  conducted  to  an  extent 
mani^tly  injurious  to  the  public,  or  accompanied  by  circumstances  manifesting  a  direct 
intention  to  do  a  public  injury ;  see  R.  e.  Webb  and  others,  14  East  406,  ana  Pratt  «. 
Hutchinson,  15  East  511 ;"  Oickinson^s  Q.  S.'380. 

See  for  other  forms,  2  ChiL  C.  L.  532. 

{b)  Davis*  Pi ec.  p.  124.    The  quantity  must  be  sUted ;  1  East  538 ;  2  Stark.  654. 
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pounds'  weight  of  being  allowed  and  thrown  back  by  the  said 

A.  B.  to  the  said  E.  F.,  against,  &c.  {Conclude  as  in  book  I,  chap.  3). 

Engrofnng.{c) 

That  A.  B.y  o{y&jCyOU,&cc.f  at,  &c.,  did  unlawfully  engross  and  get 
into  bis  hands,  by  buying  of  and  from  divers  persons  to  the  jurors 
aforesaid  unknown,  a  large  quantity,  to  wit,  one  thousand  bushels  of 
wheat,  with  intent  to  sell  the  same  again  for  lucre,  gain  and  at  an 
unreasonable  profit,  against,  &c.    {Conclude  as  in  ^ok  1,  chap.  3). 

Against  a  person  for  holding  a  vendue  without  auihority^  under  ike  PenU' 
sylvania  staivie. 

That  P.  v.,  late  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  did  expose  to  sale  and  sell  and  cause  to  be  exposed  and 
sold  by  public  vendue  and  outcry,  sundry  goods,  wares  and  merchan- 
dises of  the  value  of  twenty-four  pounds  fifteen  shillings  and  sixpence, 
the  same  goods,  wares  and  merchandises  not  being  taken  in  execution 
and  liable  to  be  sold  by  order  of  law,  neither  taken  nor  distrained  for 
rent  being  in  arreau*,  nor  the  said  P.  being  an  executor  or  administra- 
tor, or  selling  the  same  goods  as  the  goods  and  chattels  of  any  testator 
or  intestate,  nor  the  said  P.  Y.  being  about  to  remove,  but  the  same 
being  his  own  proper  goods  and  he  remaining  and  abiding,  contrary, 
&c.,  and  against;  &c.     {Conclude  as  in  book  1,  chap.  3). 

Maintenance.{i) 

That  A.  0.,  late,  &c.,  on,  &c.,  with  force  and  arms  at,  &c.,  did  un- 
justly and  unlawfully  maintain  and  uphold  a  certain  suit,  which  was 
then  dependhig  in  the  court  of  the  said  people  of  the  said  state,  before 
their  judges,  between  A.  P.,  plaintifi',  and  A.  D.,  defendant,  in  a  plea 
of  debt,  on  behalf  of  the  said  A.  P.  against  the  said  A.  D.,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  to  the 
manifest  hinderance  and  disturbance  of  justice,  and  in  contempt  of  the 
said  people  of  the  said  state,  and  to  the  great  damage  of  the  said  A. 
D.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Attempting  corruptiy  to  induce  a  member  of  the  state  House  of  Repre- 
sentativeSf  who  was  one  of  the  committee  of  banks^  to  aid  in  procuring 
the  recharter  of  a  particular  banJc^  at  common  law.{e) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  E.  P.,  being  then  and  there  a  member  of  the  House 

(c)  Davis*  Free.  p.  124.    Takjen  by  Mr.  Davis,  Free.  p.  133,  from  2  Chit.  534. 

{d)  Conductor  GeDeralis  263. 

(e)  This  indictment  was  prosecuted  to  oonviction  and  sentence,  in  June,  1846,  by  Mr. 
Kane,  then  attorney-generaJ,  and  Mr.  McAllister,  prosecuting  attorney  for  Dauphin 
county. 

Judge  Eldrcd  charged  the  jury  upon  the  law  of  the  case,  in  the  following  words: 

**The  defendant  is  indicted  for  bribery,  or  for  attempting  to  bribe  Victor  El  Piollet,  a 
member  of  the  legislature  of  Fennsylvania. 

*'The  question  presented  in  tiiis  case  is  admitted  to  be  one  of  great  impoitance,  not 
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of  Representatives  of  the  Commonwealth  of  Pennsylvania,  duly 
elected  and  qualified,  certain  petitions  and  other  papers  signed  by 

only  aa  it  affeeU  the  comroonwrealth  and  its  eitiseiu,  bat  as  it  regards  the  defendant  who 
it  appears  has  heretofore  borne  a  good  character.  We  feel  the  responsible  position  in 
which  we  are  placed  in  this  cause,  for  althoogh  it  may  be  conceded  that  the  jurors  are 
jadges  of  the  law  and  the  fkcts,  we  believe  it  to  be  the  duty  of  the  court,  and  that  we  are 
under  equal  obligations  with  the  jury  to  instruct  them  upon  the  law,  that  should  govern 
the  cause,  and  to  aid  them  in  coming  to  a  correct  conclusion  in  relatbn  to  the  facts,  by 
drawing  their  attention  to  that  part  of  the  evidence  whi^h  bears  particularly  on  the  ques- 
tion. As  to  the  laW|  we  have  no  case  so  far  as  we  have  been  informed,  where  a  member 
of  parliament  in  England  has  been  indicted  for  bribery,  at  common  law,  nor'  have  we  any 
case  in  this  country,  where  a  member  of  a  stale  legislature  has  been  indicted  at  common 
law  for  that  offence ;  hence  it  is  that  we  feel  a  responsibility  in  disposing  of  this  question, 
unusual  as  it  is — indeed  a  new  case. 

**  We  find  the  offence  of  bribery  defined  in  4th  Black.  Com.  189,  to  be^  when  a  judge  or 
other  person  connected  with  the  administration  of  justice,  takes  an  undue  reward  to  influ- 
ence his  behaviour  in  ofiice.  It  is  punished  in  inferior  offices  with  fine  and  imprisonment» 
and  in  tho$e  who  offer  the  hribey  the  same.  But  in  judges  it  hath  always  been  looked  upon 
as  so  heinous  an  offence,  that  Chief  Justice  Thorpe  was  hanged  for  it,  in  the  reign  of  fid* 
ward  III.  Mr.  Russel,  a  late  writer  on  criminal  law,  says  (3  Russ.  192),  *  bribery  is  the 
receiving  or  offering  any  undue  reward  by  or  to  any  person  whatsoever,  whose  ordinary 
business  relates  to  toe  administration  of  public  justice,  in  order  to  infinence  his  behaviour 
in  office,  and  incline  him  to  act  contrary  to  the  known  rules  of  honesty  and  integrity.* 

■*2  Russ.  134:  *  Attempts  to  commit  a  misdemeanor,  being  itself  a  misdemeanor, 
attempts  to  bribe  though  unsuccessful,  have  in  several  cases  been  held  to  be  criminal.* 

**  One  of  the  objections  to  a  conviction  in  this  case,  b  that  no  person  who  is  not  in  some 
way  connected  with,  and  whose  business  relates  tp  the  administration  of  justice,  as 
administered  through  our  courts,  can  be  convicted  of  the  offence  of  bribery,  such  as  judges, 
justices,'  sheriffs,  &.C.,  and  this  position  the  defendant's  counsel  contend  is  fully  sustained, 
in  the  above  definitions  of  bribery,  and  cannot  be  extended  to  bribing  or  an  attempt  to 
bribe  a  member  of  the  legislature.  If  this  position  is  correct,  there  is  an  end  to  this  proi> 
tecntion.  It  seems  ftrom  the  ancient  definition  of  this  offence,  that  the  person  Hable  on 
this  chargo  must  be  one  connected  with  the  administration  of  justice,  or  one  whose  ordi- 
nary business  relates  to  the  administration  of  public  justice.  But  the  highest  judicial 
tribunals,  both  in  England  and  this  country,  have  decided  that  the  offence  extends  to  per- 
sons not  immediately  connected  with  the  administration  of  justice.  It  has  been  decided 
in  England,  before  our  revolution,  that  the  offence  of  bribery  can  be  committed  by  any 
person  in  an  qfieutl  situation,  who  will  corruptly  use  the  power  or  interest  of  his  place 
for  rewards  or  promises,  as  in  tlie  case  of  one  who  was  dcra  to  the  agent,  for  French  pri* 
soners  of  war,  and  indicted  for  taking  bribes  in  order  to  procure  the  exchange  of  some  of 
them  out  of  their  turn;  Rex  o.  Bealc,  cited  in  Rex  «.  Oibbs,  1  East  R.  183. 

**  Bribery  at  elections  for  members  of  parliament  was  undoubtedly  always  a  crime  at 
common  law,  and  consequently  punishable  by  indictment  or  information^^per  Lord  Manser 
field  in  Rcz  «.  Pitt,  3  Burr.  1335,  Trinity  Tr.  1767,  and  cited  in  note  to  Black.  179;  and 
though  an  act  of  parliament  was  passed  fixing  certain  penalties  and  punishment  for  this 
offence  of  bribery  at  elections  of  members  of  parliament,  still  it  remained  an  oflknoe  at 
common  law,  and  as  such  was  liable  to  indictment. 

**  It  has  also  been  held  to  be  a  misdemeanor  to  attempt  to  bribe  a  cabinet  minister  and  a 
member  of  the  privy  council  to  give  the  defendant  an  office  in  the  colonies ;  Vau^ban*s 
case,  4  Burr.  2494.  This  case  the  counsel  for  the  defendant  insist  supports  their  view  of 
the  question,  inasmuch  as  the  office  that  was  selected  was  one  that  related  to  the  ad» 
ministration  of  justice ;  but  it  will  be  noticed  that  the  definition  of  the  offence  on  which 
they  rely,  relates  to  the  person  who  is  liable  to  conviction,  and  not  to  the  office  or  thing 
solicited  or  desired. 

**  Many  other  cases  might  be  referred  to  in  England  on  this  subject  if  it  were  necessary* 
It  is  difficult  to  reconcile  these  cases  with  the  definition  of  the  offence  of  bribery  as  coo* 
tended  for  by  the  defendant's  counsel  Thev  rather  establish,  and  clearly  so,  that  iit 
England,  bribery  was  an  offisnce  at  common  law,  and  it  extended  to  persons  in  offieial 
stations  of  great  trust  and  cot\/idenee,  although  their  qfiee  or  business  did  not  relate  to  the 
administration  of  justice  in  these  courts. 

**•  I  know  of  but  one  case  for  bribery  tried  in  this  state,  and  that  is  the  case  of  the  U.  8. «. 

Worrel,  cited  in  3  Dall.  384.    It  was  an  indictment  at  common  law,  tried  in  the  U.  H. 

Court  for  the  Pennsylvania  district,  before  Justices  Chase   and   Peters.     Worrel  was 

indicted  at  oommon  law  for  attempting  to  bribe  Tench  Cox,  a  commissioner  of  tiie  rev^ 
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divers  citizens  of  this  commonwealth^  were  presented  to  the  said 
House  of  Representatives,  in  and  by  which  said  petitions  and  papers 

Due  of  the  United  Stales,  in  179a  There  was  do  act  of  oonsrreM  nor  statote  of  Peoiwyl. 
TaDta  on  this  subject  at  the  time,  and  the  defendant  was  convicted  and  sentenced  under 
the  indictment.  Worrel  was  defended  by  eminent  counsel;  he  was  tried  before  judges 
distinijraished  as  lawyers.  During  this  investigation  it  was  not  suggested  that  an  attempt 
to  bribe  a  revenue  commissioner,  was  not  an  offence  at  common  law ;  nor  was  objection 
taken  that  the  revenue  commissioner  was  not  an  officer  whose  duties  or  business  related 
to  the  administration  of  justice  in  our  courts,  and  therefore  not  liable  to  indictment  far 
bribery.  On  the  contrary,  it  seems  to  be  conceded  that  the  offence  would  be  punishable 
in  our  state  courts  which  had  common  law  jurisdiction,  but  the  objection  was,  that  the 
United  States  courts  had  not  common  law  jurisdiction ;  that  it  was  not  given  to  the  United 
States  courts  expressly  by  the  constitution,  and  that  which  was  not  expressly  given,  wss 
reserved  to  tlie  states,  and  therefore  it  was  that  the  states  had  reserved  their  common  law 
powers,  except  such  as  were  expressly  adopted  and  defined  by  an  act  of  .congress  in  pur- 
suance  of  the  8th  section  of  the  1st  article  of  the  constitution  of  the  United  States,  and  of 
this  opinion  was  Judge  Chase. 

**  Judge  Peters  was  of  a  different  opinion.  He  observes  *  thst  the  power  to  punish  mis. 
demeanors  is  originally  and  strictly  a  common  law  power,  and  may  be  constitutionally 
used  by  the  United  States  courts ;  and  whenever  an  offence  aims  at  the  corrvptum  trf  Ua 
public  officers^  itUan  offence  againat  the  well-being  of  the  United  State$* 

""  It  is  not  at  all  material  how  this  difference  of  opiiHon  between  Justice  Chase  and 
Peters,  in  relation  to  the  common  law  jurisdiction  of  the  United  States  courts,  has  since 
heen  settled ;  it  cannot  affect  this  question  pending  in  this  court. 

**  If  those  authorities  can  be  relied  on,  the  ground  taken  here  that  an  attempt  to  bribe  a 
member  of  the  legislature  is  not  an  offence,  because  a  member  of  the  legislature  is  not  an 
officer  connected  with,  or  concerned  in  the  administration  of  iustice  in  our  courts,  is  quite 
too  narrow  and  limited.  A  member  of  our  legislature  certainly  has  as  much  to  do  with, 
and  his  ordinary  business  relates  as  much  to  the  *  administration  of  public  justice,^  in  the 
language  of  one  of  the  definitions  given,  as  the  clerk  to  the  agent  ibr  French  prisoners,  or  as 
a  person  who  may  btibe  a  voter  at  an  election  fi>r  members  of  parliament,  or  as  Worrel, 
who  was  charged  with  attempting  to  bribe  a  commissioner  of  the  revenue  of  the  United 
States. 

**  But  if  it  were  necessary  to  bring  this  case  within  the  words  used  in  the  definition  of 
bribery,  are  we  not  justified  in  saying  that  the  business  of  a  member  of  the  legislature 
sometimes  *  relates  to  the  administration  of  public  justice* — if  not  ordinarily  so.  In  the 
case  of  Braddee  v,  Brownfield,  3  W.  &.  S.  278,  Judge  Sergeant  says,  that  *  the  exercise  c^a 
certain  sort  of  a  superior  equity  jurisdiction  of  a  remedial  character;  a  kind  of  mixed 
power,  partly  legislative,  partly  judicial ;  seems  to  have  been  practised  by  our  legislature 
from  time  to  time,  in  the  shape  of  special  laws.* 

^  There  are  cases  where  the  legislative  and  judicial  powers  so  commingle,  that  the  exer- 
cise of  a  certain  kind  of  judicial  authority  in  the  passage  of  a  law,  is  in  accordance  with 
the  precedents  and  not  contrary  to  received  constitutional  provisions. 

**I  have  given  the  subject  a  careful  examination  and  consideration;  it  is  one  of  vast 
importance  to  the  community  and  to  the  individual  concerned,  who  it  appears  has  hereto, 
fore  sustained  a  good  character  for  honesty,  integrity  and  morality.  The  offence  charged 
is  one  highly  injurious  t<>  public  morals,  and  strikes  at  the  root  of  our  government.  The 
power  to  preserve  itself  is  necessary,  and  I  believe  concomitant  with  its  existence,  and 
through  its  law  tribunals  may  punish  offences  of  this  nature  tending  to  obstruct  and  per- 
vert the  due  administration  of  its  affairs.  So  far  as  the  peace  and  quiet  and  happiness  of 
the  people  are  concerned,  it  is  of  as  much  importance  that  the  law-making  power  should 
be  as  free  from  the  imputation  of  corruption,  as  the  judicial  power  who  administers  the 
laws  thus  made.  The  oommunity  have  as  deep  an  interest  in  protecting  the  law -makers 
fi'om  all  corrupt  and  seducing  temptations  of  bribes,  as  they  have  the  judges  who  expound 
the  laws. 

**  I  am  unwilling,  if  I  had  the  power,  to  extend  the  criminal  law  one  step  beyond  its 
known  and  defined  limits,  and  the  argument  so  earnestly  and  ingeniously  urged  by  the 
defendants  counsel,  that  the  offence  charged  was  not  indictable,  or  there  would  have  been 
some  precedent,  either  in  England  or  this  country  found,  where  there  was  an  indictment 
against  a  member  of  parliament,  or  member  of  the  legislature,  has  received  due  considera- 
tion, and  although  precedents  and  similar  cases  are  as  stars  to  light  our  way,  in  examining 
questions  of  this  kind,  we  must  not  in  looking  for  them,  lose  sight  of  general  principles, 
nor  give  up  the  principle  because  we  cannot  find  a  precedent. 

**  That  bribery  was  an  offence  at  common  law,  there  can  be  no  question  in  my  mind. 
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certain  charges  and  aHegations  were  made  touching  the  conduct  and 
management  of  a  certain  bank,  to  wit,  the  Lehigh  County  Bank, 
being  a  banking  corporation  within  said  common weahh,  incorpo^ 
rated  by  and  in  pursuance  of  the  laws  thereof,  and  thereupon  it  was 
by  the  said  House  of  Representatives  committed  and  referred  to  him 
the  said  E.  P.,  and  others,  also  members  of  the  said  House  of  Repre- 
sentatives, to  inquire  into  the  truth  of  the  charges  and  allegations  so 
made,  and  to  report  thereon  to  the  said  House  of  Representatives, 
whereby  it  became  and  was  the  duty  of  the  said  Ei,  P.,  in  his  capa- 
city and  character  of  a  member  of  the  House  of  Representatives  of 
the  Commonwealth  of  Pennsylvania,  to  inquire  into  the  truth  of  the 
said  charges  and  allegations,  and  to  report  thereon  to  the  said  House 
of  Representatives  as  to  truth  and  justice  might  appertain ;  and  the 

althoagh  one  of  the  counBel  for  the  defendent,  if  I  anderstood  him,  contended  that  it  was 
not  so  at  the  adoption  of  our  constitution,  and  therefore  the  ofTence  could  not  be  punished 
except  in  those  cases  where  provision  has  been  made  by  statute.  In  this  he  is  certainly 
mistaken.  We  have  no  statutes  in  Pennsylvania  in  relation  to  bribery  except  at  elections^ 
and  bribery  of  jurors.  It  will  hardly  be  seriously  contended  that  a  judge  or  magistrate, 
sheriff  or  constable,  could  not  be  indicted  for  bribery,  although  there  is  no  statute  declar* 
ing  it  to  be  an  offence ;  they  could  be  indicted  at  common  law. 

**  It  has  always  been  held  in  England  before  the  revolution,  and  by  the  judicial  decisions 
of  this  country  since,  that  the  first  settlers  brought  hither  so  much  of  the  common  law,  as 
was  applicable  to  their  local  situation  and  condition,  and  by  constant  usage  have  adopted 
those  portions  of  the  common  law  of  England  as  tended  to  promote  their  welfare  and 
happiness.  This  much  of  the  common  law,  it  is  said  th^  claimed  as  their  birth^right ; 
and  this  was  the  opinion  of  Judge  Chase  in  die  case  of  U.  S.  v.  Worrel. 

**  Whilst  our  legislature  recognized  the  common  law  of  England  so  far  as  it  applied  to 
our  local  situation,  they  found  it  necessary  from  the  difficulty  in  carrying  out  the  rules 
of  the  common  law,  or  from  the  inadequacy  of  the  penalties,  or  because  they  were  too 
severe,  to  make  salutary  regulations  in  relation  to  crimes  and  misdemeanors  in  particular 
cases,  and  this  has  been  done  without  interfering  with  the  common  law  remedy ;  and 
almost  every  day's  observation  shows,  that  persons  are  indicted  at  common  law,  when 
there  i»  a  remedy  provided  by  statute,  and  also  persons  indicted  for  common  law  offenoea 
when  we  have  no  statute  on  the  subject ;  and  it  seems  to  be  well  settled  in  Pennsylvania 
that  whatever  amounts  to  a  public  wrong  may  be  the  subject  of  indictment 

**  I  am  of  the  opinion  that  any  person  who  may  corruptly  offer  a  bribe  to  a  member  of 
the  legislature  in  order  to  influence  bis  behaviour  in  office  and  incline  him  to  act  con* 
trary  to  the  known  rules  of  honesty  and  integrity,  is  indictable  at  common  law  in  our 
courts  in  Pennsylvania. 

**  Having  thus  disposed  of  tiie  law  of  the  ease,  we  have  but  little  to  say  in  relation  to 
the  facts  which  more  exclusively  belong  to  the  consideration  of  the  jury.  If  from  the 
evidence  you  are  satisfied  that  the  defendant  corruptly  offered  a  sum  of  money  to  V.  E2. 
PioUet,  in  order  to  influence  his  behaviour  while  acting  in  the  capacity  of  a  member  of 
the  legislature,  and  incline  him  to  act  contrary  to  the  known  rules  of  nonesty  and  integ- 
rity, the  commonwealth's  counsel  have  made  out  their  case  against  the  defendant 

**Tht8  case  has  been  ably  prosecuted,  and  defended  with  great  skill  and  talent,  and  this 
consideration  relieves  the  court  from  the  necessity  of  referring  particularly  to  the  evidence, 
as  it  has  been  presented  to  the  view  of  the  jury  by  the  counsel  on  both  sides,  in  the  light 
most  fiivourable  to  the  respective  parties.  Under  this  consideration,  it  is  proper,  perhaps, 
to  say  that  with  the  motives  of  Mr.  Piollet  in  bringing  on  this  exposure,  and  the  means 
resorted  to  by  him  to  do  so,  we  have  nothing  to  do ;  we  neither  cnciorne  his  course  nor 
cMindemn  it  It  is  in  no  way  material  in  this  cause,  further  than  as  it  may  affect  his  testi- 
mony in  the  minds  of  the  jury.  It  is  but  justice  to  him,  however,  to  observe,  that  it  ap- 
pears fVom  the  evidence  that  Mr.  Piollet  at  every  stage  of  his  proceedings  consulted  his 
friends  and  acted  under  their  advice.  It  is  the  intent  and  motive  of  the  defendant  in  this 
cause  that  is  material ;  whether  his  motives  were  corrupt,  whether  he  corruptly  offered 
the  money  as  testified  to,  for  the  purpose  of  influencing  tlie  action  of  Mr.  Piollet  contrary 
to  his  duty  as  a  member  of  the  legislature,  is  the  main  question  in  the  cause." 

By  the  act  of  March  3, 1847,  Pamph.  p.  317,  passed  on  the  heels  of  the  above  case,  the 
bribery  of  any  public  officer  is  made  a  felony.  In  all  cases  covered  by  the  act,  the  common 
law  remedy,  so  far  as  Pennsylvania  is  concerned,  is  consequeuUy  abrogated. 
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inquest  aforesaid  upon  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  D.  M'C,  late  of,  &c.,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  well  knowing  the  premises,  but  unlawfully, 
wickedly  and  corruptly  devi^ng,  contriving  and  intending  to  tempt, 
seduce,  bribe  and  corrupt  the  said  E.  P.,  so  being  a  member  of 
the  House  of  Representatives  of  this  commonwealth,  duly  elected 
and  qualified,  and  as  such  engaged  in  inquiring  into  the  truth  of  the 
said  charges  and  allegations,  and  about  to  report  thereon  as  aforesaid, 
to  prostitute,  abuse  and  betray  his  trust,  and  violate  his  duty  as  a 
member  of  the  said  House  of  Representatives,  towards  the  good  peo- 
ple of  this  commonwealth,  he  the  said  D.  M'C.,on,&c.,  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arn\s,did  wickedly 
and  corruptly  offer  and  give  to  the 'said  E.  P.  a  large  sum  of 
money,  to  wit,  the  sum  of  four  hundred  dollars,  in  order  thereby  cor- 
niptly  to  influence,  induce,  persuade  and  bribe  him  the  said  E.  P. 
in  his  capacity  and  character  of  a  member  of  the  House  of  Represen- 
tatives of  this  commonwealth,  to  vote  for,  agree  to  and  make  a  report  in 
regard  to  the  charges  and  allegations,  so  to  him  with  others  by  the 
said  House  of  Representatives  committed  and  referred  as  aforesaid, 
which  report  should  be  in  favour  of  the  Lehigh  County  Bank,  and 
against  th^  truth  of  the  said  charges  and  allegations;  to  the  great 
dishonour  of  the  said  E.  P.,  to  the  evil  example,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

That  the  said  D.  M'C,  yeoman,  on,  &c.,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  wickedly,  advisedly  and  corruptly  did 
solicit,  urge  and  endeavour  to  procure  the  said  E.  P.,  he  the  said 
E.  P.  then  and  there  being  a  member  of  the  House  of  Represen- 
tatives of  the  Commonwealth  of  Pennsylvania,  and  a  member  of  the 
said  committee  on  banks,  and  then  and  there  engaged  in  the  dis- 
chai^e  of  his  said  duties  as  aforesaid^  in  inquiring  into  the  truth  of 
the  said  charges  and  allegations,  touching  the  conduct  and  manage- 
ment of  the  said  Lehigh  County  Bank,  to  vote  for,  agree  to  and  make 
a  report  in  daid  committee  and  as  a  member  of  said  committee  and  in 
his  character  and  capacity  of  a  member  of  the  House  of  Representatives 
of  the  Commonwealth  of  Pennsylvania,  which  report  should  be  in  fa- 
vour of  the  said  Lehigh  County  Bank,  and  adverse  to  the  said  charges 
and  allegations ;  and  in  order  corruptly  to  induce,  infiuence,  persuade 
and  bribe  him  the  said  E.  P.  to  vote  for,  agree  to  and  make  a  report  as 
aforesaid,  he  the  said  D.  M'C,  then  and  there  well  knowing  the  pre- 
mises, did  wickedly^  advisedly  and  corruptly  offer  and  give  to  the  said 
E,P.,a  large  sum  of  money,to  wit,  the  sumof  four  hundred  dollars;  and 
the  inquest  aforesaid  upon  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  the  said  D.  M'C,  with  like  corrupt  intent  as 
aforesaid,  then  and  there  did  wickedly,  advisedly  and  corruptly  offer 
and  promise  to  pay  to  the  said  E.  P.,  so  as  aforesaid  being  a 
member  of  the  said  House  of  Representatives,  and  a  member  of  the 
said  committee,  and  while  engaged  in  his  said  duties  as  aforesaid, 
one  hundred  dollars  in  addition  to  the  four  hundred  dollars  offered 
and  paid  as  aforesaid,  when  the  report  of  the  said  committee  on 
banks  should  be  made  (meaning  when  the  report  of  the  said  com- 
mittee touching  the  conduct  and  management  of  the  said  Lehigh 
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County  Bank  should  be  made  and  presented  to  the  said  House  of 
Representatives,  which  report  should  be  in  favour  of  the  said  bank, 
and  adverse  to  the  said  charges  and  allegations) ;  to  the  great  dis- 
honour of  the  said  E.  P.,  to  the  evil  example,  &c.,  and  against, 
&c.     {Conclude  as  in  book  1,  chap.  3). 

Endeavonring  to  bribe  a  cqn$table.{f) 

That  heretofore,  to  wit,  on,  dz,c.,  at,  die.,  one  A.  B.,  Esq.,  then  and 
yet  being  one  of  the  justices  of  the  peace  in  and  for  the  county  of 

duly  qualified,  appointed  and  sworn  to  discharge  and  perform 
the  duties  of  said  office,  did  then  and  there  make  abd  issue  a  certain 
warrant  under  his  hand  and  seal,  in  due  form  of  law,  bearing  date 
the  day  and  year  aforesaid,  directed  to  any  of  the  constables  of  the 
town  of  in  the  county  aforesaid,  thereby  commanding  them, 

upon  sight  thereof,  to  take  and  bring  before  him  the  said  A.  B.,  so 
being  such  justice  as  aforesaid,  (or  some  other  justice  of  the  peace 
for  the  said  county  if  such  be  the  warrant),  the  body  of  one  C.  D., 
late,  &c.,  to  answer,  (as  in  the  warrant) ;  and  which  said  warrant 
afterwards,  to  wit,  ori,  &c.,  at,  &c.,  was  delivered  to  E.  F.  of,  &c.,  he 
the  said  E.  F.  then  being  one  of  the  constables  of  the  said  town  of 

aforesaid,  duly  appointed  and  qualified  to  discharge  the  duties 
of  said  office  of  constable,  to  be  executed  in  due  form  of  law.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid  do  further  present, 
that  G.  H.,  late  of,  &c.,  well  knowing  the  premises,  but  contriving 
and  unlawfully  iptending  to  pervert  the  due  course  of  law  and  justice, 
and  to  prevent  the  said  C.  D.  from  being  arrested  and  taken  under 
and  by  virtue  of  the  warrant  aforesaid,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.,  unlawfully,  wickedly  and  corruptly  did 
offer  unto  the  said  E.  F.,  so  being  constable  as  aforesaid,  and  having 
in  his  custody  and  possession  the  said  warrant  so  delivered  to  him  to 
be  executed  as  aforesaid,  the  sum  of  dollars,  if  he  the  said  E. 

F.  would  refrain  from  executing  the  said  warrant  and  from  taking 
and  arresting  the  said  C.  D.  under  and  by  Virtue  of  the  same  warrant, 
for  and  during  fourteen  days  from  that  time,  that  is  to  say,  from  the 
time  he  the  said  G.  H.  so  offered  the  said  sum  of  to  the  said  E. 

F.  as  aforesaid ;  and  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said do  say,  that  the  said  G.  H.  in  manner  and  form  aforesaid  did 
attempt  and  endeavour  to  bribe  the  said  E.  F.,  so  being  constable  sls 
aforesaid,  to  neglect  and  omit  to  do  his  duty  as  such  constable  and  to 
refrain  from  taking  and  arresting  the  said  C.  D.  under  and  by  virtue 
of  the  warrant  aforesaid;  against,  &c.  {Conclude  afs  in  book  l^ 
chap,  3). 

Bribery  of  a  judge  of  the  United  States,  on  the  act  of  April  30,  1790, 
s.  2l.{g) 

That  A.  B.  of,  &c.,  on,  &c.,  at,  drc,  within  the  district  aforesaid, 
did  give  to  one  C.  D.  of,  &c.,  he  the  said  C.  D.  being  then  and  there 

(/)  Taken  by  Mr.  Daris,  Prec  78,  from  Arch.  C.  F,  322.     ^    {g)  Davis'  Preo.  79. 
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a  juiige  of,  {here  insert  the  style  of  the  conrf)^  duly  and  legally 
appointed  aud  qualified  to  discharge  the  duties  of  that  office,  the  sum 
of  dollars  as  a  bribe,  present  and  reward,  to  obtain  and  procure 

the  opinion,  judgment  and  decree  of  him  the  said  C.  D.  in  a  certain 
suit,  (controversy  or  eause)y  then  and  there  depending  before  him  the 
said  G.  D.  as  judge  as  aforesaid  of  the  said  court,  to  wit,  (here  state 
the  nature  of  the  suit) ;  the  said  office  of  judge  of  the  said  court 
being  then  and  there  an  office  and  trust  concerning  the  administra- 
tion of  justice  within  the  said  United  States;  against,  &c.y  and  con- 
trary, &C.    (Conclude  as  in  book  1,  chap.  3). 

gainst  a  justice  of  the  Court  of  Common  Pleas  far  acceptivg  a  bribe.(h) 

That  A.  B.  of,&c«,  esquire,  on,  &c.,at,  &c.,  in  the  county  aforesaid, 
was  one  of  the  justices  of  the  Court  of  Common  Pleas,  &c.,  (here 
state  the  style  of  the  court)^  duly  and  legally  appointed,  qualified 
and  sworn  to  discharge  and  perform  the  duties  of  that  office ;  the 
same  being  an  office  of  importance  and  trust  concerning  the  admin- 
istration of  justice  within  this  commonwealth ;  and  that  the  aaid  A. 
B.,  being  then  and  there  such  justice  of  said  Court  of  Common  Pleas 
as  aforesaid,  contriving  and  intending  the  duties  of  his  said  office  and 
the  trust  and  confidence  thereby  reposed  in  him  to  prostitute  and 
betray„  did  then  and  there  unlawfully  and  corruptly  accept  and 
receive  of  one  C.  D.  the  sum  of  dollars  as  a  bribe  and  pecuniary 

reward,  to  influence  and  induce  him  the  said  A.  B.  to,  (here  state  the 
facts  relative  to  the  subject-matters  qf  the  bribe) ;  and  that  he  the 
said  A.  Bu  did  thereby  unlawfully,  wilfully  and  corruptly  prostitute, 
violate  and  betray  for  the  bribe  and  pecuniary  rewaitl  aforesaid,  so 
as  aforesaid  by  him  the  said  A.  B.  in  his  said  office  taken,  accepted 
and  received,  the  duties  of  his  office  and  the  trust  and  confidence  in 
him  therein  and  thereby  reposed ;  to  the  great  scandal,  dishonour  and 
prostitution  of  the  public  justice  of  said  commonwealth,  and  against, 
dLC     (Conclude  as  in  book  1,  cfiap.  S). 

Corrupt  interference  unik  an  ekctimu    First  counU  offering  money  to  a 
voter  to  vote  far  a  particular  member  ef  parliament{i) 

That  before  and  at  the  time  of  the  committing  of  the  offences  here- 
inafter mentioned,  to  wit,  on,  &c.,  the  borough  of  was  and  still 
is  a  borough  electing,  sending  and  returning  two  members  to  serve 
for  the  said  borough  in  the  parliament  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  ta  wit,  at  aforesaid  in  the  county 
aforesaid ;  and,  &c.,  that  before  the  committing  the  several  offences 
hereinafter  mentioned,  to  wit,  on,  &c.,  at,  &c.,  an  election  of  a  mem- 
ber to  serve  in  the  parliament  of,  &e.,  as  one  of  the  members  for  the 
said  X  borough  of  was  expected  shortly  to  be  had  and  made, 
which  said  expected  election  afterwards,  to  wit,  on,  &c.,  at,  &c.,  was 
had  and  made  ^  and,  &c.,  that  S.  L.,  late,  &c.,  harness-maker,  unlaw- 

(A)  Taken  by  Mr.  Davis,  Prec.  75,  from  4  Bla.  Com.  139 ;  a  Init,  147 ;  Rez  «.  Vaugb- 
an,  4  Barr.  3500 ;  9  Chit  C.  L.  681. 
(i)  Cob  oo  Crim.  Iafon]uitiDa»i,!M  Patt^  181^ 
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fully,  wickedly  and  corruptly  intending  to  hinder  and  prevent  the 
free  and  indifferent  election  of  a  member  to  serve  in  the  parliament, 
<Slc.,  for  the  said  borough  of  and  by  illegal  and  corrupt  means 

to  procure  J.  H.  S.,  Esq.,  commonly  called  the  Hon.  J.  H.  S.  (who 
before  and  at  the  time  of  the  said  election  was  a  candidate  to  repre- 
sent the  said  borough  of  in  the  said  parliament,  to  be  elected 
a  member  to  serve  in  the  said  parliament,  &c.,  for  the  said  borough 
of           did  on,  &c.,  in,  &c.,  unlawfully,  wickedly  and  corruptly  pro- 
mise to  one  6.  S.  (he  the  said  G.  S.  then  and  there  and  before  and 
at  the  time  of  the  said  expected  election  claiming  a  right  to  vote  at 
the  election  of  a  member  or  members  as  the  ease  might  be,  to  serve 
in  the  said  parliament,  &c.,  for  the  said  borough  of  a  large  sum 
of  money,  to  wit,  the  sum  of  nine  pounds  as  a  gift,  bribe  and  reward 
to  him  the  said  G.  S.  to  engage,  corrupt  and  procure  the  aaid  G.  S.  to 
give  his  vote  at  the  said  expected  election  of  a  member  to  serve  in 
the  said  parliament  for  the  said  borough  of           for  the  said  J.  H.  S. 
so  being  such  candidate  as  aforesaid,  that  the  said  J.  H.  S.  might  be 
elected  at  the  said  election  to  serve  in  the  said  parliament  for  the  said 
borough  of           and  thereupon,  afterwards,  to  wit,  on,  &c,  at,  &c., 
the  said  S.  L.  did  in  pursuance  and  fulfilment  of  the  said  promise, 
unlawfully,  wickedly  and  corruptly  give  and  cause  and  procure  to  be 
given  to  the  said  G.  S.  a  large  sum  of  money,  to  w|t,  the  said  sum  of 
nine  pounds,  as  a  gift,  bribe  and  reward  to  the  said  G.  S«,  in  order  and 
with  intent  to  induce,  procure  8lnd  corrupt  the  said  G.  S.  by  means  of 
the  said  gift,  bribe  and  reward,  to  give  his  vote  for  the  said  J.  H.  S. 
at  the  said  expected  election  of  a  member  to  serve  in  the  said  parlia- 
ment for  the  said  borough  of           that  he  the  said  J.  H.  S.  might  be 
chosen  and  returned  at  the  said  election  to  serve  in  the  said  parlia- 
ment for  the  said  borough ;  to  the  great  obstruction  and  hinderance 
of  thid  freedom  of  election  of  a  member  to  serve  in  the  said  parlia- 
ment for  the  said  borough,  to  the  evil  example,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 
Second  count    Actually  giving  a  bribe. 

That  the  said  S.  L.  further  unlawfully,  wickedly  and  corruptly 
contriving  and  intending  as  aforesaid,  did  afterwards,  to  wit,  on,  &c., 
last  said,  at,  &c.,  the  said  election  being  then  and  there  so  expected 
as  in  the  first  count  of  this  information  mentioned,  unlawfully,  wick- 
edly and  corruptly  give  and  cause  and  procure  to  be  given  to  the  said 
G.  S.,  he  the  said  G.  S.  then  and  there  and  before  and  at  the  time 
of  the  said  first  count  mentioned,  claiming  a  right  to  vote  at  the 
election  of  a  member  or  members,  as  the  case  might  be,  to  serve  in 
the  parliament,  &c.,  for  the  said  borough  of  a  large  sum  of 

money,  to  wit,  the  sum  of  nine  pounds,  as  a  gift,  bribe  and  reward 
to  him  to  engage,  corrupt  and  procure  the  said  G.  S.  to  give  his  vote 
at  the  said  expected  election  of  a  member  to  serve  in  the  said  parlia- 
ment for  the  said  borough  for  the  said  J.  H.  S.,  who  was  then  and  there 
and  before  and  at  the  time  of  the  said  election  so  then  expected  as 
aforesaid,  a  candidate  to  represent  the  said  borough  in  the  said  parlia- 
ment, &c.,  that  he  the  said  J.  H.  S.  might  be  chosen  and  returned  to 
serve  in  the  said  parliament  ibr  the  said  borough,  to  the  great  obstruc- 
tion and  hinderance  of  the  freedom  of  the  said  expected  election  of  a 
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member  of  parliament  for  the  said  borough^  to  the  evil  example^  &c.y 
and  against,  &c.    {Conclude  as  in  book  ly  chap.  3). 

Illegal  voting  under  Rev.  Stat.  c.  4.    First  county  Rev,  StaL  c.  4,  <.  6,{jy 

That  A.  C,  &c.y  on,  Ac.,  at,  &c.y  at  a  town  meeting  of  the  inhabit- 
ants of  said  T.  at  the  election  of  governor  and  lieutenant-governor  of 
said  commonwealth  and  of  senators  for  the  district  of  Middlesex  ia 
said  conmionwealth,  then  and  there  duly  holden,  well  knowing  him- 
self not  to  be  a  qualified  voter,  did  wilfully  give  ki  a  vote  for  the 
otiScers  aforesaid,  being  the  officers  to  be  chosen ;  against,  &a  {Con- 
clude as  in  book  1,  chap,  3). 

Second  count 

That,  &c.,  on,  &c.,  at,  die.,  at  another  town  meeting  of  the  inhab- 
itants of  said  T.,  at  the  election  of  governor  and  lieutenant-governor 
of  said  commonwealth  and  for  senators  for  the  district  of  Middlesex, 
being  then  and  there  inquired  of  by  the  selectmen  of  T.,  presiding  at 
said  meeting  and  election,  whether  he  the  said  defendant  had  paid  any 
tax  within  any  town  or  district  in  this  state,  to  wit,  the  commonwealth 
aforesaid,  did  then  and  there  wilfully  give  a  false  answer  to  said 
selectmen,  namely,  that  he  the  said  defendant  had  paid  a  tax  asses^d 
upon  him  in  the  City  of  Lowell  in  said  county,  within  two  years  next 
preceding  said  election,  to  wit,  a  tax  assessed  to  him  in  said  Lowell 
in  the  year  eighteen  hundred  and  forty ;  whereas  in  truth  and  fact 
said  defendant  had  not  paid  any  such  tax  so  assessed  upon  him  in 
said  Lowell  in  the  year  eighteen  hundred  and  forty;  and  the  said 
inquiry  was  then  and  there  made  of  said  defendant  for  the  purpose 
of  ascertaining  his  right  to  vote  at  said  election,  and  said  false  answers 
were  returned  by  him,  he  said  defendant  then  aud  there  fraudulently 
intet)ding  to  procure  his  name  to  be  inserted  on  the  voters'  list  of  said 
town  and  to  obtain  permission  then  and  there  to  vote  at  said  election ; 
against,  &c.     {Conclude  as  in  book  I,  chap.  3). 

Giving  double  vote;  misdemeanor  at  common  law.{k) 
That  of  the  county  aforesaid,  on,  &c.,  at,  &c.,  being  admitted 

(j)  No  technical  exceptions  were  taken  to  either  of  these  counts  in  Com. «.  Shaw,  7 
Mete.  52.  A  new  trial  was  granted,  however,  With  the  onderstandingr  that  if  the  attomej- 
peneral  should  enter  a  nolle  prosequi  on  the  second  coont,  judgment  should  be  entered  on 
the  first,  it  appearing  that  one  of  the  allegations  in  the.  second  count  was  not  sustained 
by  the  evidence. 

(k)  This  count,  which  in  Com.  v.  Silsbee,  9  Mass.  417,  was  held  sufficiently  to  set  forth 
an  offence  at  common  law,  is  in  several  respects  inarttficially  drawn.  Perhaps  it  would 
have  been  better  to  have  charged  specifically  that  the  defendant  gave  two  votes,  or  three 
votes,  instead  of  saying  generally  that  he  nive  more  than  one.  It  is  not  straining  a  great 
deal  to  imagine  a  case  in  which  "  more  uinn  one**  does  not  amount  to  two.  The  conclu- 
sion, **  and  the  law  of  the  same,"  &c,  was  meant,  as  appears  from  the  argument,  to  refer 
to  tlie  common  law  and  not  to  any  particular  statute ;  and  if  so,  it  is  supeifluons.  As 
a  statutory  conclusion,  on  the  other  hand,  it  is  untechnical  and  insu£Bcient;  Com. «.  Stock- 
bridge,  11  Mass.  279.  These  defects,  however,  may  be  considered  as  mere  surplusage, 
and  not  only  is  the  offence  set  forth  with  substantial  accuracy,  but  the  validity  of  the 
indictment  itself  as  a  precedent  has  been  settled  by  the  Supreme  Court  In  those  states, 
however,  where  double  voting  is  punishable  by  statute,  the  common  law  may  be  considered 
as  merged  in  the  statutory  penalty,  and  such  is  clearly  the  case  in  Pennsylvania  under  the 
act  of  2l8t  March,  1S06,  s.  13 ;  Wb.  C.  L.  7. 
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as  a  legal  voter  at  the  town  meeting  holden  on  the  day  and  year 
aforesaid,  at  Salem  in  the  said  commonwealth,  for  the  choice  of  town 
officers,  did  then  and  there  wilfully,  fraudulently,  knowingly  and  de- 
signedly  give  in  more  than  one  vote  for  the  choice  of  selectmen  for 
said  town  of  Salem  at  one  time  of  balloting,  to  the  great  destruction 
of  the  freedom  of  elections,  to  the  great  prejudice  of  the  rights  of  the 
other  qualified  voters  in  said  town  of  Salem,  to  the  evil  example, 
&c.,  and  against,  &c.    {Conclttde  as  in  book  1,  chap.  3). 

Embracery  by  persuading  a  juror  to  give  his  verdict  in  favour  of  the 
defendant  and  for  soliciting  the  other  jurors  to  do  the  like.{t) 

That  A.  B.  of,  &c.,  on,  &c.,  at,  &c.,  knowing  that  a  certain  jury  of 
the  said  County  of  B.  was  then  duly  returned,  impanneled  and  sworn 
to  try  a  certain  issue  joined  in  the  Supreme  Judicial  Court  then  held 
and  in  session  according  to  law,  at  B.  aforesaid,  in  and  for  the  said 
County  of  B.,  between  C.  D.  plaintiff,  and  E.  F.  defendant,  in  a  plea 
of  the  case ;  and  then  also  knowing  that  a  trial  was  to  be  had  upon 
the  said  issue,  on,  &c.,  before  the  said  Supreme  Judicial  Court  then  and 
there  held  for  the  said  County  of  B.,  he  the  said  A.  B.  wickedly  and 
unlawfully  intending  and  devising  to  hinder  a  just  and  lawful  trial  of 
the  said  issue  by  the  jurors  aforesaid  returned,  impanneled  and 
sworn  as  aforesaid  to  try  the  said  issue,  on,  &jC.,  at,  &c.,  unlawfully, 
wickedly  and  unjustly  on  behalf  of  the  said  E«  F.,  the  defendant  in 
the  said  cause,  did  solicit  and  persuade  one  G.  H.,  one  of  the  jurors  of 
the  said  jury  returned,  impanneled  and  sworn  according  to  law  for 
the  trial  of  said  issue,  to  appear  and  attend  in  favour  of  the  said  E.  F., 
the  said  defendant  in  the  said  cause,  and  then  and  there  did  utter  to 
the  said  O.  H.,  one  of  the  jurors  as  aforesaid,  divers  words  and  dis- 
courses by  way  of  commendation  on  behalf  of  him  the  said  E.  F., 
the  said  defendant,  and  in  disparagement  of  the  said  C.  D.,  the  plain- 
tiff; and  that  he  the  said  A.  B.  did  then  and  there  unlawfully  and 
corruptly  move  and  desire  the  said  6.  H.  to  solicit  and  persuade  the 
other  jurors  returned,  impanneled  and  sworn  to  try  the  said  issue,  to 
give  a  verdict  for  the  said  E.  F.,  the  defendant  in  the  said  cause,  he 
the  said  A.  B.  then  and  there  well  knowing  that  the  said  G.  H.  was 
one  of  the  jurors  returned,  impanneled  and  sworn  to  try  the  said 
issue ;  and  that  the  jurors  of  said  jury  by  reason  of  speaking  and 
uttering  the  words  and  discourses  aforesaid,  did  then  and  there,  to 
wit,  &.C.,  give  their  verdict  for  the  said  E.  F.  the  said  defendant  in  the 
cause  aforesaid ;  against,  &c.     {Conclude  as  in  book  1,  chap.  3.) 

(Z)  Davis*  Free  113.  **  This  precedent  is  taken,**  says  Mr.  Davis,  ■^in  substance,  from 
a  similar  precedent  in  Trem.  P.  C.  176,  and  is  the  only  one  to  be  met  witli  either  in  tliat 
collection  or  in  Coke*s  Entries,  Chit  C.  L^  SUrk.  C.  P.,  Cra  C.  C.  or  Cra.  C.  A.  There 
are  two  other  precedents  in  an  ancient  book  containing  precedents  of  indictments,  infor- 
mations, &Cn  entitled  *  Ofiicium  Clerici  Pads.* 

**  The  last  allegation  in  this  precedent,  viz.  that  thejnry  ^ave  their  verdict  for  defendant 
by  reason  of  the  solicitations,  &c.,  is  not  necessary.  The  crime  is  complete  by  the  attemfl, 
whether  it  sacoeed  or  not;  Hawk.  b.  1,  c.  85,  s.  1  and  3,  and  anthorlties  there  quoted.** 
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Betting  at  an  ekcticn.{m) 

That  D.  S.,  late,  &c.,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of 
this  court,  did  lay  a  wager  and  bet  with  a  certain  J.  C,  and  that  the 
said  D.  S.  did  then  and  there  lay  a  wager  and  bet  of  fifty  dollars 
with  the  said  J.  C,  that  a  certain  J.  R.  would  be  elected  governor  of 
the  Commonwealth  of  Pennsylvania  at  an  election  to  be  held  in  said 
commonwealth  under  the  constitution  and  laws  of  said  common- 
wealth, on,  &C.,  the  said  J.  R.  then  and  there  being  a  candidate  nomi- 
nated for  public  office,  to  wit,  for  the  office  of  governor  of  said  com- 
monwealth ;  contrary,  &c.,  and  against,  6lc.  {Conclude  as  in  book 
1,  chap.  3). 

Betting  on  a  hor8e'race.{n) 

That  B.  H.  P,,  late,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  unlaw- 
fully did  bet  two  dollars  with  a  person  to  the  jurors  unknown,  upon 
a  horse-race,  which  said  horse-race  was  not  run  upon  a  path  or  track 
made  or  kept  for  the  purpose  of  horse-racing.  And  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  further  present,  that  B.  H.  P.,  late 
of  the  said  county,  on,  &.C.,  at,  dx.,  did  bet  and  wager  bank  notes, 
being  valuable  things,  with  a  person  to  the  jurors  unknown,  upon 
said  horse-race,  which  said  horse-race  was  not  run  upon  a  track  or 
path  made  or  kept  for  the  purpose  of  turf-racing,  contrary,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3. 

Entering  and  running  a  horse  at  a  horse'race,{o) 

That  H.  H.,  late  of,  &c.,  yeoman,  little  regarding  the  laws  and  acts 
of  assembly  of  this  commonwealth,  and  not  fearing  the  pains  and 

(m)  Sherban  o.  Com.,  8  Watts  313.  The  objection  to  this  iDdictment  was,  that  it  did 
not  state  positively  that  there  was  an  election  pending.  "  We  think  the  fiiir  ioiplication 
is,"  said  Serjeant  J.,  **  not  only  that  such  bet  was  made,  bat  that  the  election  was  to  be 
held  at  that  time/' 

(r)  This  count  was  sustained  in  State  o.  Posey,  1  Humph.  301. 

■'The  act  of  1820,  c.  5,  exempts  turf-racing^  from  the  penalties  inflicted  by  the  ttatotea 
against  gaming.  Match  races  for  short  disUnces  not  being  regarded  by  sportsmen  as 
turf-racin?,  the  exemption  in  this  act  was  not  considered  as  extending  to  such  races.  The 
act  of  1633,  c.  10  (Comp.  Sut  360),  explanatory  of  the  act  of  1820,  c  5,  declares  that  all 
horse-racing,  without  regard  to  the  distance  which  may  be  run,  where  the  same  is  run 
upon  a  track  or  path  made  or  kept  for  tlie  purpose  of  horse-raciog,  shall  be  deemed  turf- 
racing,  within  the  meaning  of  the  acts  of  assembly  of  this  state."  This  latter  act  evi- 
dcntly  intended  to  change  the  law  as  it  stood  only  as  it  regards  the  distance  which  may 
be  run.  It  excepts  only  a  quarter  of  a  mile  turf-racing,  but  it  docs  not  exempt  tbem 
from  the  penalties  of  the  acts  against  gaming,  unless  they  be  run  **  upon  a  track  or  psth 
made  or  kept  for  the  purpose  of  horse-raclng."  The  indictment  in  this  case  alleges  that 
the  race  was  not  run  on  a  **  track  made  and  kept  for  horse-racing  ;**  it  is  therefore  not 
within  the  exemption  of  the  act  of  1833,  and  consequently  is  indictable  as  though  the  act 
had  not  passed.  The  legislature  never  intended  to  tolerate  horse-races  gotten  op  and  run 
at  distilleries,  grog  shops  and  musters,  where  crowds  of  excited,  intoxicated  persons  would 
render  it  alike  dangerous  and  demorah'zing.  Indeed  the  policy  of  the  exemption  of  horse- 
racing  from  the  penalties  of  the  statutes  against  gaming,  may  in  all  cases  be  regarded,  as 
questionable;  and  it  is  the  duty  of  the  courts  to  construe  these  statutes  so  as  to  8uppr&« 
the  mischief  of  gaming,  and  consequently  to  exempt  such  only  as  fall  within  tJte  express 
provisions  of  the  law." 

(o)  Dtawn  by  William  Bradford,  Esq.,  the  then  attorney  general  of  this  commonwealth. 
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penalties  therein  contained,  on,  &c.,  with  force  and  arms  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  unlawfuli7  did  enter,  start  and 
run  for  the  sum  of  four  thousand  dollars,  a  certain  horse  to  him  the 
said  H.  H.  belonging,  and  did  then  and  there  lay,  bet  and  wager  the 
sum  of  four  thousand  dollars  upon  his  said  horse  so  entered,  istarted 
and  run  as  aforesaid,  to  the  evil  example,  &c.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Winning  money  ol  cards.{p) 

That  H.  H.  and  B.  L.,  being  persons  of  evil  name  and  fame  and 
dishonest  conversation  and  not  caring  to  get  their  livelihood  by  honest 
labour,  but  by  fraud  and  deceit  maintaining  their  idle  course  of  life, 
on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  thisGourt,at  an  milaw- 
fnl  game,  artifice  and  practice  at  cards,  and  by  laying  wagers  with  one 
B.  C.,  relating  to  the  playing  of  cards,  did  fraudulently  and  deceitfully 
by  means  of  win,  obtain  and  get  to  themselves  of  and  from  the 

said  B.  C.  twenty  dollars,  of  the  goods  and  chattels  of  the  said  B.  C, 
and  him  the  said  B.  C.  of  his  goods  and  chattels  aforesaid  then  and 
there  fraudulently  and  deceitfully  in  manner  and  form  aforesaid  de- 
ceive and  defraud,  to  his  great  damage,  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap,  3). 

Breach  of  pilot  laxos  in  Massachusetts. 

That  B.  F.  R.,  of,  &c.,  mariner,  at,  &c.,  on,  &c.,  he  the  said  R.  then 
and  there  being  a  person  not  having  a  branch  commission  or  warrant 
as  a  pilot  or  pilot's  apprentice,  for  the  harbour  of  Boston  aforesaid, 
did  undertake  to  pilot  into  the  harbour  of  Boston  aforesaid,  a  certain 
foreign  vessel  called  the  barque  Empress,  being  a  vessel  of  the  burthen 
of  more  than  two  hundred  tons,  ana  coming  from  the  port  of  New 
York  in  the  State  of  New  York,  and  not  from  a  port  in  the  State  of 
Massachusetts,  and  not  being  a  fishing  vessel  and  not  being  a  public 
ship  belonging  to  the  United  States  of  America,  nor  a  ship  of  war,  but 
a  merchant  ship  vessel,  and  certain  branch  pilots,  to  wit,  {set  forth 
names  ofpilots)^  having  offered  their  services  to  the  master  of  said 
barque  Empress,  said  barque  being  bound  then  into  the  harbour  of 
Boston  aforesaid,  before  said  vessel  had  passed  a  line  drawn  from 
Harding's  Rocks  to  the  outer  graves,  and  from  thence  to  Nahant-head, 
whereby  and  by  force  of  the  statute  in  such  case  made  and  provided, 
he  the  said  B.  F.  R.  hath  forfeited  a  penalty  for  the  said  offence  not 
exceeding  fifty  dollars,  against,  &c.,  and  contrary,  &c.  '  {Conclude  as 
in  book  1,  chap.  3). 

(jp)  Drawn  by  Mr.  Bradford. 
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CHAPTER  XL 

CHALLENGIlVa  TO  FIGHT. 

Sending  a  challenge  at  comnwn  law.   First  countf  sending  the  letter  con- 
taining the  ehaUenge,{a) 

That  J.  S.,  late,  &C.9  genttemaiiy  being  a  person  of  turbulent  and 
quarrelsome  temper  and  disposition,  and  contriving  and  intending  not 
only  to  veXy  injure  and  disquiet  one  J.  N.  and  do  the  said  J.  N.  some 
grievous  bodily  harm,  but  also  to  provoke,  instigate  and  excite  the 
said  J.  N.  to  break  the  peace,  and  to  fight  a  duel  with  and  against 
him  the  said  J.  S.,  on,  &c.,  at,  &c.,  wickedly,  wilfully  and  maliciously 
did  write,  send  and  deliver,  and  cause  and  procure  to  be  written,  sent 
and  delivered  unto  him,  the  said  J.  W.,  a  certain  letter  and  paper  writ- 
ing containing  a  challenge  to  fight  a  duel  with  and  against  him  the 
said  J.  S.,  and  which  said  letter  and  paper  writing  is  as  follows,  that 
is  to  say,  {here  9et  out  the  letter  with  such  innuendoes  as  may  be 
necessary)^  to  the  great  damage,  scandal  and  disgrace  of  the  said  J. 
N.,  in  contempt  of  our  lady  the  queen,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Second  count    Provoking  another  to  fight  a  duel 

That  the  said  J.  S.,  contriving  and  intending  as  aforesaid,  after- 
wards, to  wit,  on,  d&c.,  with  force  and  arms  at,  &c.,  wickedly  and 
maliciously  did  provoke,  instigate,  excite  and  challenge  the  said  J.  N. 
to  fight  a  duel  with  and  against  him  the  said  J.  S.,  to  the  great  dam- 
age, scandal  and  disgrace  of  the  said  J.  N.,  in  contempt,  &c,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Provoking  a  man  to  send  a  chaUenge,{b) 

[Proceed  as  in  the  last  precedent  to  the  *  and  then  thus):  wicked- 
ly, wilfully  and  maliciously  did  utter,  pronounce,  declare  and  say  to 
and  in  the  presence  and  hearing,  of  the  said  J.  N.  these  words  follow- 
ing, that  is  to  say),  ^*  you  are  a  scoundrel  and  a  liar,  and  I  shall  take 
care  to  let  the  world  know  that  you  are  so,"  with  intent  to  instigate, 
excite  and  provoke  the  said  J.  N.  to  challenge  him  the  said  J.  S.  to 
fight  a  duel  with  and  against  him  the  said  J,  N.,  to  the  great  damage, 
&c.,  {as  in  the  last  precedent  but  one).  {If  there  be  any  doubt  as  to 
the  words^  lay  them  differently  in  different  counts,  and  add  a  gene- 
ral count,  not  setting  out  the  word^  but  merely  charging  the  de- 
fendant with  having  used  threats  and  opprobrious  language  to  the 
prosecutor,  with  intent,  fyc) 


(a)  Arch.  C  P.  5th  Am.  ed.  714.  {h)  Arch.  C.  P.  5th  Am.  ed.  715. 
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Writing  and  delivering  a  challenge  at  the  instance  of  a  third  persan.{c) 

That  A.  B.,  late  of,  &c.,  esquire,  on,  &c.,  at,  (&c.,  being  of  a  turbulent, 
wicked  and  malicious  disposition,  and  intending  to  procure  great 
bodily  harm  and  mischief  to  be  done  to  C.  D.,  latf  of,  &c.,  in  the 
county  aforesaid,  esquire,  and  also  intending,  as  much  as  in  him  the 
said  A.  B.  lay,  to  incite  and  provoke  the  said  C.  D.  unlawfully  to  fight  a 
duel  with  and  against  one  E.  F.,  late,  &c.,  on,  &c.,  with  force  and 
arms  at,  &c.,  did  unlawfully,  wickedly  and  maliciously  write  and 
cause  to  be  written,  a  certain  paper  writing,  in  the  words,  tetters  and 
figures  following,  to  wit,  {htre  set  out  the  paper  writing  with  the 
proper  innuendoes)^  which  said  paper  writing  (meaning  and  intending 
the  same  as  such  challenge  as  aforesaid),  he,  the  said  A.  B.,  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  unlawfully,  wickedly  and  maliciously 
did  deliver  and  cause  to  be  delivered  to  the  said  C.  D.,  against,  &c« 
(Conclude  as  in  book  I ,  chap.  3). 

Second  count  For  delivering  a  written  challenge  as  from  and  en  the 
part  and  by  the  desire  of  E.  F.{d) 

That  the  said  A.  B.,  being  such  evil  disposed  person  and  disturber 
of  the  peace  of  our  said  lord  the  king,  as  aforesaid,  and  intending  to 
procure  great  bodily  harm  and  mischief  to  be  done  to  the  said  C.  D., 
and  to  incite  and  provoke  him  the  said  C.  D.  unlawfully  to  %ht  a 
duel  with  and  against  the  said  E.  F.,  afterwards,  to  wit,  on,  &c.,  with 
force  and  arms  at,  <Slc.,  did  unlawfully,  wickedly  and  maliciously  de- 
liver and  cause  to  be  delivered  a  certain  written  challenge  as  from  and 
on  the  part  and  by  the  desire  of  the  said  E.  F.,  to  the  said  C.  D.  un- 
lawfully to  fight  a  duel  with  and  against  the  said  E.  F.,  which  said 
last  mentioned  challenge  is  as  follows,  that  is  to  say,  {set  out  the 
challenge)^  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Third  counU    For  provoking  and  inciting  the  proseciUor  tofighU{e) 

That  the  said  A.  B.  being  such  evil  disposed  person  and  disturber 
of  the  peace  of  our  said  lord  the  king,  as  aforesaid,  and  intending  to 
procure  great  bodily  harm  and  mischief  to  be  done  to  the  said  C.  D., 
and  to  incite  and  provoke  him  the  said  C.  D.  unlawfully  to  fight  a 
duel  with  and  against  the  said  E.  F.,  afterwards,  to  wit,  on,  &c,  with 
force  and  arms  at,  &c.,  did  unlawfully,  wickedly  and  maliciously  pro- 
voke and  incite  the  said  C.  D.  (in  the  peace  of  God  and  our  said  lord 
the  king  then  and  there  being),  unlawfully  to  fight  a  duel  with  and 
against  the  said  R  F.,  against,  &c     {Conclude  as  in  book  I j  chap.  3). 

For  a  verbal  challenge^{f) 

That  A.  B.,  of,  &c.,  gentleman,  being  an  evil  disposed  person,  and 
intending  to  do  great  bodily  harm  and  mischief  to  one  C.  D.,  and  to 
provoke  and  incite  him  the  said  C.  D.  unlawfully  to  fight  a  duel  with 
him  the  said  A.  B.,  on,  &c,  at,  &c.,  in  pursuance  of,  and  for  the  com- 
pleting of  his  said  intent  and  design,  did  unlawfully,  wickedly  and 
maliciously^  by  opprobrious  words  and  threatening  language,  provoke, 


n. 


(c)  3  SUrk.  on  Slander  361.  ((f)  Ih,  362.  (e)  /i. 

)  DavU*  Free  p.  87.  Taken  by  Mr.  Davis  from  3  Chit  C.  L.  850. 
51 


Digitized  by  LjOOQIC 


B02  orrmrnm  aoaiiot  socnrr. 

excite  and  challenge  the  raiid  C.  D.  unlawfully  to  fight  a  duel  with 
and  against  him  the  said  A.  B.,  against,  &xu  {Conclude  as  in  book 
I,  chap.  3). 

Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace,{g) 

That  G.  W.,  of,  &C.,  on,  dtc.,  at,  &c.,  and  within  the  jurisdiction  of 
this  court,  with  force  and  arms,  d^a,  and  in  the  presence  and  hearing 
of  J.  F.,  Esq.,  then  and  there  being  one  of  the  justices  of  this  common- 
wealth, the  peace  in  the  said  county  to  keep,  assigned,  and  in  the  due 
execution  of  his  said  office,  unlawfully  and  contemptuously  did  pro* 
voke  and  challenge  one  A.  H.  to  fight  with  him  the  said  6.  with  dead- 
ly weapons,  to  wit,  with  pistols,  in  contempt  of  the  laws,  to  the  evil 
example  of  all  others,  contrary,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

For  sending  a  challenge  in  Pennsylvania. 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  and  within,  dx.,  a  certain  C.  D., 
in  the  peace  of  God,  &c.,  then  and  there  being,  with  force  and  arms, 
&c.,  to  fight  with  swords,  pistols  and  other  dangerous  and  destructive 
weapons,  did  provoke  and  challenge,  with  intention  the  said  C.  D.  to 
kill  and  murder,  contrary,  &c.,  and  against,  &c.  {Conclude  cu  in 
book  1,  chap.  3). 

Accepting  a  challenge. 

That  C.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  and  within,  &c.,  a  provocation 
and  challenge  to  fight  with  swords  and  pistols  and  other  dangerous 
and  destructive  weapons,  unjustly  and  unlawfully  from  a  certain  A. 
B.  did  accept,  receive  and  take,  contrary,  &c,  {€is  above). 

Against  a  second  for  carrying  a  challenge^  under  the  South  Carolina 
statute.{h) 

That  B.  C.  Y.,  late  of,  &c.,  being  resident  in  and  citisen  of  the  State 
of  South  Carolina  aforesaid,  intending  to  procure  great  bodily  harm 
i^nd  mischief  to  be  done  to  one  T.  C.  P.,  of,  &c.,  and  to  incite  and  pro- 
voke him  the  said  T.  C.  P.  unlawfully  to  fight  a  duel  with  and 
against  one  J.  C.  C,  of,  &c.,  on,  &c.,  with  force  and  arms  at,  &x:.,  did 
unlawfully  and  wickedly  carry,  convey  and  deliver  and  cause  to  be 
carried,  conveyed  and  delivered  a  certain  written  challenge  of  and 
from  the  said  J.  C.  C,  to  the  said  T.  C.  P.  to  fight  a  duel  with  and 
against  him  the  said  J.  C.  C,  which  said  written  challenge  is  as  fol- 
lows, that  is  to  say,  {here  set  out  the  letter  with  the  proper  innuen- 
does)y  to  the  great  damage  of  the  said  T.  C.  P.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Second  count.    Same  as  firsts  omitting  to  set  out  letter. 

(g)  Drawn  in  1789  by  Mr.  Bradford,  then  attomey.geiieraL 
(A)  Held  good  in  SUte  o,  Canningham,  3  Spear  248. 
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Third  counL 

That  the  said  B.  C.  Y.,  being  resident,  Ac^  intending  to  to  procure 
great  bodily  harm  and  mischief  to  be  done  to  one  T.  C.  P.,  and  to  pro- 
voice  and  incite  the  said  T.  C.  P.  unlawfully  to  fight  a  duel  with  and 
against  one  J. C.  C,  on,  &c.,  with  force  and  arms  at,  &c.,  aforesaid,  was 
directly  concerned  unlawfully  in  carrying  to  the  said  T.  C.  P.  a  chaU 
lenge  to  fight  a  duel  with  and  against  the  said  J.  C.  C,  which  said 
challenge  was  in  writing  in  the  form  of  a  letter  addressed  to  Mr.  T. 
C.  P.,  as  follows,  that  is  to  say,  (here  set  forth  the  letter  with  the 
proper  innuendoes)^  to  the  great  damage  of  the  said  T.  G.  P.,  to  the 
evil  example  of  all  others,  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

For  being  a  second  in  a  duel(i) 

That  A.  B.,  pf,  &c.,  gentleman,  on,&c.,  with  force  and  arms  at,  &c., 
did  voluntarily  engage  in  a  duel  with  one  C.  D.,  with  dangerous  wea- 
pons, to  wit,  with  pistols,  then  and  there  loaded  with  gunpowder  and 
leaden  bullets,  to  the  great  hazard  of  the  lives  of  the  said  A.  R  and 
C.  D.,  in  which  duel,  engaged  in  as  aforesaid,  no  homicide  did  ensue 
thereon;  and  the  jurors,  &c.,  do  fiirther  present,  that  E.  F.,  of, 
&c.,  gentleman,  being  a  person  regardless  of  the  life  of  man,  and  hold- 
ing in  contempt  the  authority  and  government  of  the  supreme  giver 
and  disposer  of  human  life,  on,  <bc.,  in  the  year  aforesaid,  with  force 
and  arms  at  B.  aforesaid,  in  the  county  aforesaid,  did  knowingly  and 
voluntarily  become,  and  then  and  there  knowingly  and  voluntarily 
was  the  second  of  the  said  C.  D.,  and  was  then  and  th^re  knowingly 
and  voluntarily  an  agent  and  abettor  of  him  the  said  C.  D.  in  the  duel 
and  challenge  aforesaid,  against,  &c.,  and  contrary,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

Challenging  and  posting  at  common  law.{j) 

That  A.  B.,  late  of,  &c.,  esquire,  being  a  person  of  a  turbulent,  wicked 
and  malicious  disposition,  and  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by.  the  instigation  of  the  devil,  and 
wickedly  and  maliciously  intending  as  much  in  him  lay,  not  only  to 
terrify  and  affright  one  C,  a  good  and  peaceable  subject  of  our  said 
lord  the  king,  bni  also  to  kill  and  murder  him,  heretofore,  to  wit,  on, 
dLC,  with  force  and  arms  at,  &c.,  unlawfully  and  wickedly  did  pro- 
voke and  challenge  the  said  G.  to  fight  a  duel  against  him  the  said  A. 
B.  with  sword  and  pistol,  and,  &c.,  that  the  said  C.  having  then  and 
there  refused  to  fight  with  the  said  A.  B.  in  pursuance  of  such  wicked 
and  unlawful  challenge  last  aforesaid,  he  the  said  A.  B.  for  the  com- 
pleting his  aforesaid  evil  and  wicked  purpose  and  design,  and  further 
to  provoke  and  incite  the  said  C.  to  fight  a  duel  against  him  the  said 
A.  B.  in  the  manner  aforesaid,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  C.  aforesaid  in  the  county  aforesaid,  did  wicked- 

(t)  Davis*  Free  p.  90.     Thii  indictmeiit  was  prepared  by  Mr.  Davis,  and  is  drawn  upon 
the  Mass.  Sut  of  1804,  o.  1S3,  s.  6. 
0')  2  Stark,  on  Slander  363.    See  for  a  form  for  poeUng  alone,  p.  550. 
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]y  and  maliciously  place,  stick  up  and  upon  and  caused  to  be  placed, 
stuck  up  and  exposed  to  public  view,  to  wit,  on  the  market  house  in 
C.  aforesaid,  a  certain  paper  writing,  with  the  name  of  him  the  said 
A.  B.  thereunto  subscribed,  containing  certain  scurrilous  and  abusive 
matter  against  the  said  C,  of  the  tenor  following,  that  is  to  say,  (htre 
set  out  the  letter  with  the  proper  innuendoes)^  to  the  great  damage 
and  terror  of  him  the  said  C.  F.,  aud  against,  &c.  {Conclude  as  in 
took  1,  ehap.  3). 


CHAPTER  XIL 

ATTEMPTS  AND  SOLICITATIONS  TO  COMMIT  OFFENCES.(a) 

Attempt  to  commit  an  offence  in  Massachusetts. 

That  A.  B.  of,  &c.,  on,  &c.,  at,  &c,  did  attempt  to  commit  an  offence 
prohibited  by  law,  to  wit,  did  attempt  with  force  and  arms  to,  {state 

(a)  While  an  attempt  to  commit  a  felony  is  in  itoelf  a  misdemeanor,  1  Hawk.  P.  C 
55 ;  Higf^ins*  cose,  3  Eaat  R.  21 ;  R.  o.  Kinneraly,  1  Strange  196;  an  attempt  to  commit 
even  a  misdemeanor  is  indictable ;  Higgins'  case,  2  East  R.  8 ;  R.  v,  Phillips,  6  East  464; 
Sute  o.  Murray,  15  Maine  100;  Com.  v.  Harrington,  3  Pick.  26;  SUte  v.  Arey,  7  Conn. 
967;  Damarest  v.  Haring,  6  Cow.  76;  Stotc  o.  Keys,  8  Verm.  57;  see  Wh.  C.  L.  5,  n. 
Thus  it  is  an  indictable  offence  to  advise  A.,  against  whom  a  slierifT  has  a  precept  and 
whom  he  b  about  to  arrest,  to  draw  a  line  on  the  ground  and  forbid  the  officer  to  pass  it, 
asserting  at  the  time  that  if  the  sheriff  passed  the  ground  and  A.  killed  him,  the  law  was 
on  A.'s  side,  State  v.  Caldwell,  2  Tyler  212;  to  lie  in  wait  near  a  jail,  by  agreement 
with  a  prisoner,  and  to  carry  him  away.  People  o.  Washburn,  10  Johns.  R.  160;  to  send 
threatenmg  letters,  U.  S.  «.  Ravara,  2  Dall.  297 ;  to  challenge  another  to  light  with  fists. 
Com.  o.  Whitehead,  2  Boston  Law  R.  148 ;  to  challenge  another  to  fi^ht  under  any  cir- 
cumstances,  though  not  in  such  a  way  as  to  constitute  the  statutory  oronce.  State  e.  Far« 
rier,  1  Hawks  487;  State  o.  Taylor,  3  Brev.  243 ;  or  to  even  intimate  to  another  a  desire  to 
fight  with  deadly  weapons.  Com.  e.  Tibbs,  IDana  524. 

In  an  indictment  tor  attempting  to  commit  an  offence  it  is  not  necessary  to  maintain 
an  exactness  as  great  as  that  which  is  essential  in  an  indictment  for  the  offence  itaelf,  R. 
o.  Higgins,  2  East  5;  see  Wh.  C.  L.  80;  as  in  an  indictment  for  an  assault  with  intent 
to  murder,  it  is  not  necessary  to  set  forth  the  instrument  used,  SUte  o.  Dent,  3  G.  Al  J.  8. 
Nor  in  an  assault  with  intent  to  pick  from  the  pocket,  is  it  necessary  to  set  out  tlie  money 
attempted  to  be  stolen ;  Com.  e.  Rogers,  5  S.  &  R.  463.  In  an  indictment  under  the  New 
Yorii  statute,  as  will  be  presently  shown,  for  soliciting  the  ooromissiun  of  an  offence,  the 
particular  manner  in  which  the  solicitation  was  made  need  not  be  set  oat;  People  e.  Bush, 
4  Hill  133. 

Every  solicitation  of  another  to  commit  an  indictable  offence,  whereby  felony  or  misde* 
meaner  is  itself  an  act  amounting  to  a  misdemeanor  at  common  law ;  Dickinson's  Q.  S. 
c.  6,  s.  1 ;  Wh.  C.  L.  562.  Thus,  to  solicit  a  servant  to  steal  the  goods  of  his  master  is  a 
misdemeanor,  although  no  felonious  act  be  done  in  pursuance  of  the  incitement,  or  any 
further  step  beyond  the  soliciting  be  taken  towards  the  commission  of  the  felony ;  R.  v. 
Miggins,  2  East  R.  5.  Again,  to  solicit  a  mi-inbcr  of  the  privy  council  to  accept  a  bribe 
for  Uie  disfxwal  of  an  office,  R.  o.  Vaughan,  4  Burr.  R.  2494 ;  to  solicit  a  woman  to  com- 


Digitized  by  LjOOQIC 


ATTEMPTS  AMD  SOLfCITATlOITS  TO  OOmOT  OFFBHOBS.  005 

ihe  offence)^  that  being  an  offence  prohibited  by  lav,  and  in  such 
attempt  did  then  and  there  do  a  certain  overt  act  towards  the  com- 
mission of  said  offence,  to  wit,  did  then  and  there  with  force  and 
arms,  (stale  ihe  act  done^  i^c.) ;  but  said  A.  B.  then  and  there  did 
fail  in  the  perpetration  of  said  offence,  and  was  intercepted  and  pre- 
vented in  the  execution  of  the  same,  against,  &c.,  and  contrary,  && 
{Conclude  as  in  book  1,  chap.  3). 

AUempUw  to  commit  arson^  4*^.,  in  JSTew  York^  under  2  Rev.  StaL  608, 
8.  3.    I'irst  countf  attempting  to  setfire^  4'^*(^) 

That,  &c.,  on,  &c.,  at,  &c.,  did  attempt  unlawfully,  feloniously  and 
wilfully  to  set  fire  to  a  certain  barn  of  J.  S.,  situate,  &c.,  with  intent 
to  injure  the  said  J.  S.,  &c.,  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

Second  count    Soliciting  another  to  commit  arson^  d*c. 

That,  &c,  on,  &c.,  at,  &c.,  ut>lawfully,  falsely  and  wickedly 
did  solicit  and  incite  one  K.  unlawfully,  feloniously  and  wilfully,  in 
the  night  time,  to  set  fire  to  a  certain  barn  of  said  J.  S.,  situate,  &c. ; 
against,  &c.     {Conclude  as  in  book  1,  chap.  3), 

Attempting  to  set  fire  to  a  house^  at  common  law. 

That  M .  I.,  late  of,  &c.,  spinster,  on,  &c,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms  the  dwelling  house  of 
S.  G.  there  situate,  unlawfully  and  wickedly  did  attempt  and  endea- 
vour to  set  fire  to,  burn  and  destroy  with  an  intent  feloniously,  volun- 
tarily and  maliciously  to  burn  and  consume  the  same,  to  the  evil 
example,  &c.,  and  against,  &c.     {Conclude  as  in  bobk  1,  chap.  3). 

Conveying  instruments  into  a  prison  with  intent  to  facilitate  the  escape 
of  a  prisoner,{c) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  A.  B.,  Esq.,  then  being  one 
of  the  justices  of  the  peace  in  and  for  the  said  county  of  duly 

and  legally  authorized  and  qualified  to  discharge  and  perform  the 

mit  adultery,  State  o.  Avery,  7  Conn.  267 ;  to  promiae  money  to  a  member  of  a  corponu 
tion  if  he  will  fote  for  a  particular  individua]  aa  mayor,  R.  e.  Plympton,  2  Ld.  Raym. 
1377 ;  or  to  offer  a  bribe  to  a  juryman,  Young*8  caee,  cited  9  East  R.  1 4-1 6,  are  them. 
aeWea  miBdemeanora ;  and  the  same  principle  appliea  to  all  caaes  whore  an  ise^ctual 
attempt  is  made  to  induce  another  to  commit  an  offence.  On  a  prosecution  for  misde. 
meaner  in  inciting  another  to  commit  a  felony,  it  is  not  neoesaary  for  the  proeecutor  U> 
show  negatively  that  the  felony  was  not  completed ;  but  he  may  leave  it  to  the  defendant 
to  show,  if  he  thinks  fit,  that  the  misdemeanor  waa  wtnd  in  the  greater  oflbnoe,  or  in  the 
absence  of  such  proof  he  may  be  convicted  of  such  aolicitation ;  R.  «.  Higgina,  2  East  R. 
19,  20,  per  Groee  J. 

(b)  People  V.  Bush,  4  Hill  133.  The  first  of  these  counts  waa  held  ffood  under  2  R.  S. 
5S3{  2d  ed.,  s.  3 ;  and  the  second  as  a  misdemeanor  at  common  law.  The  general  prin- 
ciple was  laid  down  that  in  cases  of  indictments  for  attempts,  it  waa  not  necessary  to 
point  out  the  Rpecific  means  by  which  the  attempt  was  to  be  oonsummated. 

(c)  Davis*  Prec.  117,  "This  precedent,*'  says  Mr.  Davis,  **i8  drawn  upon  the  second 
section  of  the  stotute  of  Massachusetts  of  1784,  c.  41.  It  also  concludes  at  common  law. 
See  a  similar  precedent  in  Stark.  612,  drawn  upon  the  statute  of  16  Geo.  II.  c  31,  s.  i; 
also  another  in  Cro.  C.  A.  328." 

51* 
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duties  of  that  office,  did  make  out  his  warrant  of  commitment  in  due 
form  of  law,  bearing  date  the  day  and  year  aforesaid,  directed  to  the 
keeper  of  the  commonwealth's  gaol  in  aforesaid,  his  undef" 

keeper  or  deputy,  by  which  said  warrant  of  commitment  the  said 
justice  did  require  the  keeper  of  said  gaol,  his  under-keeper  or  deputy, 
to  receive  into  their  custody  the  body  of  one  C.  D.  who  was  there^ 
with  sent  to  them  the  said  keeper,  his  under-keeper  or  deputy  (the 
said  C.  D.  having  been  brought  before  him  the  said  justice  and 
charged  upon  the  oath  of  E.  F.  with  having  feloniously  taken,  stolen 
and  carried  away  a  certain  gelding  of  the  value  of  dollars,  the 

property  of  him  the  said  E.  F.),  and  him  the  said  C.  D.  safely  to  keep 
until  he  should  be  discharged  by  due  course  of  law;  which  said 
warrant  of  commitment  is  as  follows,  {here  set  forth  the  warrant  qf 
comtnitment) ;  by  virtue  of  which  said  warrant  the  said  C.  D.  after" 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  B.  aforesaid, 
was  conveyed,  committed  and  delivered  to  the  commonwealth's  said 
gaol  situated  in  said  B.  and  to  the  keeper  thereof,  for  the  cause  afore- 
said, to  wit,  for  the  felony  and  larceny  aforesaid;  and  the  said  C.  D. 
was  then  and  there  lawfully  detained  and  kept  a  prisoner  in  the  afore- 
said gaol,  under  the  custody  of  I.  J.,  Esq.,  then  the  keeper  of  said 
gaol,  for  the  felony  aforesaid.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  present,  that  K.  L.  of  in  the  county 

aforesaid,  labourer,  on  the  day  of  at  B.  aforesaid,  in  the 

county  aforesaid,  did  unlawfully  convey  and  did  cause  and  procure 
to  be  unlawfully  conveyed  into  the  said  gaol  and  prison,  two 
steel  files,  being  instruments  proper  to  facilitate  the  escape  of  prison- 
ers out  of  the  gaol  and  prison  aforesaid,  and  the  same  files  did  then 
and  there  deliver  and  cause  and  procure  to  be  delivered  to  the  said 

C.  D.  (he  being  then  and  there  a  prisoner  in  said  gaol  and  prison 
and  then  and  there  lawfully  detained  therein  for  the  felony  and 
larceny  aforesaid),  without  the  knowledge  and  privity  of  said  keeper 
of  said  gaol  and  prison  or  of  any  under-keeper  of  the  same,  which 
said  files  being  such  instruments  as  aforesaid,  were  then  and  there  so 
conveyed  into  the  said  gaol  and  prison  and  delivered  to  the  said  C. 

D.  as  aforesaid,  by  him  the  said  E.  h.  with  an  intent  that  he  the  said 
C.  D.  might  thereby  and  therewith  break  the  said  gaol  and  prison 
and  unlawfully  work  himself  out  of  the  same,  and  with  intent  to  aid 
and  assist  the  said  C.  D.  to  escape  and  attempt  to  escape  from  and 
out  of  the  said  gaol  and  prison,  against,  &c.,  and  contrary,  &c.  (Con- 
cluck  as  in  book  1,  chap.  3). 

Lying  in  wait  near  a  gad  in  order  io  secure  a  prisoner's  escape^  at  com' 
man  law.{d) 

That  A.  B.,  Esq.,  then  being  one  of  the  justices  of  the  peace  in 
for  the  county  of  duly  and  legally  commissioned,  authorized 

and  qualified  to  discharge  the  duties  af  that  office,  did  make  out  his 
warrant  of  commitment  in  due  form  of  law,  under  his  hand  and  seal, 

id)  This  was  meant  •»  a  aututory  misdemeaaor,  but  aa  the  ofFenoe  waa  not  stated  as 
auch,  the  uidietment  vaa  anstained  aa  at  oommoa  law  i  People  v.  Tompkiua,  9  Johns.  71. 
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dated,  &o.,  directed  to  the  keeper  of  (his  under-keeper  or 

deputy),  by  which  said  warrant,  {setting  out  the  warrant)y  as  by 
the  same  warrant  more  fully  appears,  by  virtue  of  which  said  war- 
rant of  commitment,  afterwards,  to  wit,  on,  &e.,  at,  &c.,  A.  B.  then 
being  keeper  of  the  said  gaol,  &c.,  of  the  said  county,  &c.,  did  receive 
the  said  W.  M.  as  a  prisoner  in  the  gaol  aforesaid,  &c.(e)  And  the 
inquest  aforesaid,  &c.,  do  further  present,  that  J.  T.,  &c.,  on,  &c.,  ar, 
&c.,  being  well  acquainted  with  the  premises  aforesaid,  and  while  the 
said  A.  T.  was  then  ia  the  gaol  aforesaid,  under  the  custody  afore- 
said, did  unlawfully  and  knowingly  combine  and  conspire  with  the 
said  A.  T«,  and  near  the  said  gaol  did  lie  in  wait,  to  the  intent  and 
purpose  that  the  said  A.  T.  might  thereby  be  enabled  to  escape ;  and 
that  pursuant  to  the  contrivance  and  conspiracy  of  the  defendant 
with  the  said  A.  T.,  and  by  his  means  and  procurement  she  did 
escape  and  go  at  large  from  the  said  gaol,  and  so  the  said  J.  T.  did 
convey  the  said  A.  T.  away  and  assist  her  in  escaping  from  the  said 
gaol,  contrary,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Keeping  keys  with  intention  to  commit  burglary.{f) 

That  J.  C,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  &c.,  twenty  false  keys 
made  of  iron,  in  his  custody  and  possession  unlawfully  had  and  kept, 
with  a  wicked  intent  on  the  dwelling  house  of  the  citizens  of  this 
state  in  the  night  time  feloniously  and  burglariously  to  break,  and 
with  the  same  false  keys  to  open  and  enter  and  the  goods  and  chat- 
tels of  the  same  citizens  in  the  same  dwelling  house  being,  feloniously 
and  burglariously  to  steal,  take  and  carry  away,  against,  &c.  {Con- 
clude as  in  book  1,  chap.  3). 

Administering  poison  with  intent  to  murder.(g) 

That  A.  B.,  &c.,  on,  &c.,  in  the  county  aforesaid,  feloniously  and  un- 
lawfully did  administer  to  one  J.  N.  ^administer  to  or  cause  to  be  taken 
by  any  person),  a  large  quantity  or  a  certain  deadly  poison  called 
white  arsenic,  to  wit,  two  drachms  of  the  said  white  arsenic  (any 
poison  or  destructive  thing),  with  intent  then  and  there '^nd  thereby 
feloniously,  wilfully  and  of  his  malice  aforethought,  the  said  J.  N.  to 
kill  and  murder,  against,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chap.  3). 

{Md  a  count  stating  that  the  d^endant) :  <<  did  cause  to  be  taken 


(0 
(/) 


See3ChitC.  L.175. 

J)  Drawn  by  Mr.  Bradford  in  1789. 

(^)  Arch.  C.  P.  5th  Am.  ed.  This  form  is  bued  on  7  Wm.  4  and  1  Vict  c.  a5,  t.  3,  which 
enacts  that  **  whosoever  shall  administer  or  cause  to  adminbter  to  or  cause  to  be  taken  by 
any  person,  any  poison  or  other  destructive  thin;/'  **  shall  be  guilty  of  felony,*'  &o.  The 
form  in  the  text,  however,  would  undoubtedly  be  held  good  as  at  common  law  in  those 
states  where  no  statute  exists. 

The  indictment  must  allege  the  thing  administered  to  be  poisonous  or  destructive ;  and 
therefore  an  indictment  for  administering  sponge  mixed  with  milk,  not  alleging  the  sponge 
to  be  destructive,  was  held  bad;  R.  e.  Powles,  4  C.  &  P.  571.  If  there  be  any  doubt 
whether  the  poison  was  intended  for  J.  N^  add  a  count  stating  the  intent  to  be  "« to  com* 
mit  murder'*  generally ;  See  Rex  «.  Ryan,  9  M.  &  R.  213w 
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by  J.  N.  a  large  quantity,"  &c.;  (and  if  the  tUscripiian  qfpaUon 
be  doubtful^  add  counts  describing  it  in  different  ways ;  add  one 
count  stating  it  to  be) :  "  a  certain  destructive  thing  to  the  jurors 
aforesaid  unknown." 


CHAPTER  XIII. 

REVOLT,   PIRACT    AND    VIOLATION   09    THE    LAWS    CONCERNING    THE 

SLAVE  TRADE. 

Making  a  revolL 

That  H.  G.,  et  al.,  all  late,  &c.,  on,  dbo.,  in  and  on  board  of 
a  certain  American  ship  or  vessel  called  the  Hibemia,  then  lying 
within  the  jurisdiction  of  a  foreign  state  or  sovereign,  to  wit,  at, 
&c.,  the  same  then  and  there  being  an  American  ship  or  vessel, 
belonging  to  certain  persons,  citizens  of  the  United  States,  whose 
names  are  to  the  jurors  aforesaid  as  yet  unknown,  of  which  ship 
or  vessel  one  A.  B.  was  then  and  there  master,  with  force  and 
arms  did  make  a  revolt  in  said  ship  or  vessel  (by  unlawfully,  wil- 
fully and  with  force  usurping  the  command  of  such  ship  and  vessel 
from  the  said  the  master  thereof,  or,  by  unlawfully,  wilfully 

and  with  force  depriving  the  said  the  master  thereof,  of  his 

authority  and  command  on  board  of  the  said  vessel,  &c.),(a)  they 
the  said  H.  G.,  et  al.,  then  and  there  being  the  crew  of  the  said  ship 
or  vessel,  against,  &c.,  and  contrary,  &c.  (Conclude  as  in  book  1, 
chap.  3). 

(Add  count  for  endeavouring  to  commit  revolt^  as  in  nexlfonn).{b) 

(a)  One  of  the  ae^ments  of  the  puBa^  in  bracketi  or  an  aTerment  of  a  similar  character 
under  the  act,  is  made  necessary  by  the  decision  of  Judge  Kane,  in  the  case  of  U.  S.  «. 
■ .fih  --        -  • 


Almeida,  Dist  Ct.  U.  S.,  Phil^  Feb.  1847.  ••The  indictment,**  he  said,  "on  which 
prisoners  were  convicted  a  few  days  a^  charges  that  ion  the  first  day  of  November  hist, 
upon  the  high  seas,  dLc,  thev  being  •  seamen  of  an  American  vesse],  to  wit,  tlie  barque 
Pons,  with  feroe  and  arms,  did  then  and  there  feloniously  make  a  revolt  oo  board  the  said 
ship,  contrary,'  dLC. 

••  A  motion  has  been  made  in  arrest  of  judgment,  on  the  ground  that  the  offence  is  not 
set  forth  in  the  indictment  with  adequate  certainty ;  and  it  has  been  contended,  that  under 
the  acts  of  congress  now  in  force,  it  was  incumbent  on  the  proeecution  to  set  out  more 
specifically  the  acts,  which  make  up  the  offence  charged. 

••The  question  presented  by  the  record  is  more  interesting  than  difficult;  but  as  it  ap- 
pears to  be  of  the  first  impression,  it  properly  invites  an  eiposttion  of  the  views  of  the  court 
in  deciding  it 

**The  law  secures  to  every  man  who  is  brought  to  trial  oo  a  charge  of  orime,  that  the 
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ads  which  constitute  his  alleged  guilt,  shall  be  set  ibrth  with  reasonable  certainty  in  the 
indictment  which  he  is  called  upon  to  plead  to.  This  is  his  personal  right — indispensable, 
to  enable  him  to  traverse  the  facts,  if  be  believes  them  to  be  untruly  charged — to  deny 
their  asserted  legal  bearing,  if  in  his  judgment  they  do  not  establish  the  crime  imputed  to 
him — or  to  admit  at  once  the  facts  and  the  conclusion  from  them,  if  lie  be  conscious  of 
soih.  It  is  important  to  his  protection  also,  in  case  he  should  be  a  secornf  time  charged 
for  the  same  offence,  that  there  should  be  no  uncertainty  as  to  that  for  which  he  was  tried 
before.  And  besides  all  this,  which  ma^  be  supposed  to  regard  the  accused  alone ;  it  is 
necessary  for  the  proper  action  and  justification  of  the  court,  that  it  should  clearly  appear 
from  facts  patent  on  the  record,  that  a  specific,  legally  defined  crime  has  been  committed, 
for  which  sentence  is  to  be  awarded  according  to  the  laws  that  apply  to  it. 

**  There  are  exceptions,  or  rather  limits,  to  the  application  of  this  principle ;  but  they  all 
refer  themselves  to  the  peculiar  character  of  the  offence  charged.  Thus,  an  indictment 
ajfainst  a  *  common  barrator,*  or  for  •  keeping  a  common  gaming  house,*  or  *  a  house  of  ill- 
Ikme,'^  is  good  without  a  specification  of  acts ;  for  the  essence  of  the  offence  in  these  cases 
is  habitual  character.  So  also,  where  the  charge  is  not  the  absolute  perpetration  of  an 
offence,  but  its  primary  characteristic  lies  in  the  intent,  instigation  or  motion  of  the  party 
towards  its  perpetration  ;  the  acts  of  the  accused,  important  only  as  developing  the  mata 
mens,  and  not  constituting  of  themselves  the  crime,  need  not  be  spread  upon  the  record. 
Such  are  certain  cases  of  conspiracv,  and  those  of  attempt  or  solicitation,  to  com- 
mit a  known  crime ;  where  the  mental  purpose  may  not  have  matured  into  effective  action, 
or  has  had  reference  to  criminal  action  by  a  third  party — a  class  of  exceptions  this  last, 
which  vindicates  much  of  the  judicial  action  under  this  statute. 

**  But  these  are  only  exceptions :  the  principle  is  as  broad  as  the  common  law.  It  is  not 
enongh,  and  never  has  been,  to  charge  against  the  party  a  mere  legal  conclnsion,  as  justly 
inferential  from  facts  that  are  not  themselves  disclosed  on  the  record.  You  may  not  charge 
treason,  murder,  or  piracy,  in  round  general  phrases.  You  must  set  out  the  act  which  con- 
Btitutes  it  in  the  particular  case. 

**  Following  out  the  principle,  it  has  always  been  held  that  where  various  acts  have  been 
enumerated  in  a  statute,  as  included  in  the  same  category  of  crime,  and  to  be  punished 
alike,  it  is  not  enough  to  charge  the  violation  of  such  a  statute  in  disjunctive  or  alterna- 
tive terms.  That  is  to  say,  you  may  not  charge  its  violation  to  have  been  in  this  or  that 
or  another  particular,  leaving  the  defendant  uncertain  which  or  how  many  of  the  enume- 
rated particulars  he  is  to  answer  to.  He  is  entitled  to  precise  notice  of  the  accusation 
agfainst  him. 

'*  All  these  are  long  recognized  rules  of  the  criminal  law,  framed  for  the  protection  of 
innocence,  and  not  unfrequently  essential  to  its  safety.  The  court  has  no  right  to  disre- 
gard them,  if  it  would ;  on  the  contrary,  it  is  called  upon  by  the  highest  duty  that  man  can 
owe  his  fellow,  to  see  to  it  that  they  lose  none  of  that  efiiciency  for  good  which  is  due  to 
the  uniformity  and  certainty  of  their  application.  The  defendants  have  asserted  of  record, 
that  in  their  case  these  rules  of  pleading  have  not  been  conformed  to,  that  they  have  not 
had  such  notice  of  the  offence  charged  against  them  as  the  law  requires,  and  that  there  is 
not  now  within  the  judicial  knowledge  of  the  court  that  precise  and  specific  assurance  of 
their  guilt,  which  can  warrant  us  in  pronouncing  sentence  upon  this  verdict  If  it  be  so, 
they  are  not  too  late  in  bringing  the  fiict  to  our  notice. 

**  The  indictment  it  is  understood,  is  in  accordance  with  the  precedents  under  the  Crimes* 
Act  of  1790.  By  the  8th  section  of  that  act  (1  Stor.  P.  S.  84),  it  was  enacted,  that  if  any 
seaman  shall  lay  violent  hands  on  his  commander,  thereby  to  hinder  him  from  defending 
his  ship,  or  the  goods  committed  to  his  trust,  *  or  shall  make  a  revolt  in  the  ship,*  he  shaU 
be  adjudged  to  ^  a  pirate  and  a  felon ;  and  by  the  12th  section,  it  was  enacted  that  if  any 
seaman  shall  confine  the  master  of  any  ship  or  vessel,  or  '  endeavour  to  make  a  revolt*  in 
such  ship,  he  shall  on  conviction  suffer  imprisonment  and  fine. 

**  Almost  all  the  indictments  that  have  been  framed  under  this  act  for  offences  similar 
to  the  present,  have  charged  the  offence  in  the  words  of  the  1 2th  section,  for  *  endeavouring 
to  make  a  revolt;*  U.  S.  i>.  Bladen,  1  P.  C.  C.  R.  213  ;  U.  S.e.  Smith.  3  W.  C.  C.  R.  78  ; 
U.  a  e.  Smith  and  Combs,  3  W.  C.  C.  R.  526 ;  U.  S.  »  Kelly,  4  W.  C.  C.  R.  528 ;  U.  S.  t7. 
Smith,  1  Mas.  147;  V.  S.  v.  Hamilton,  I  Mas.  443;  U.  S.  e.  Keefe,  3  Mas.  475;  U.  S.  v. 
Hemmer,  4  Mas.  105 ;  U.  S.  v.  Haines,  5  Mas.  272 ;  U.  S.  Gardner,  5  Mas.  402 ;  U.  S.  v. 
Barker,  5  Mas.  404 ;  U.  S.  o.  Savage,  5  Mas.  460 ;  U.  S.  v.  Thompson,  1  Sumn.  168 ;  U. 
8.  o.  Morrison,  1  Sumn.  448 ;  U.  S.  o.  Ashton,  2  Sumn.  13 ;  U.  S.  v,  Cassedy,  2  Sumn.  582; 
U.  S.  V.  Rogers,  3  Sumn.  342.  Now,  as  we  have  already  remarked,  a  charge  for  such  an 
offence  as  was  the  subject  of  all  these  cases,  resting  merely  in  the  endeavour,  not  going  to 
the  perfected  act,  was,  according  to  all  the  authorities,  well  laid  in  the  succinct  descriptive 
words  of  the  section;  and  in  the  only  cases  under  the  8th  section,  in  which  the  principal 
offence  of  making  a  revolt  was  charged,  (U.  S.  v.  Sharp,  1  P.  C.  C.  R.  1 18;  Same  e.  Same, 
1  P.  C.  C.  R.  131 ;  and  U.  8.  t>.  Haskell,  4  W.  C.  C.  R.  402),  the  indictment  wus  quashed 
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or  the  jadgment  arretted  oo  other  grounds,  or  ebe  the  acquittal  of  the  priaoner  made  it 
UDoeceaaary  to  diacuaa  the  qaestloa  which  ia  now  before  ua.  No  aentenoe  liaa  ever  been 
pronounced  on  auch  a  conviction. 

**  Indeed,  the  oourti  before  whom  the  caaea  were  tried  on  iodictmenta  like  thia,  thon|rh 
the  particular  queation  waa  not  raised  upon  tlie  pleadinga,  felt  themselves  embarrassed  bj 
the  undefined  phraseology  of  the  act  of  congreaa,  and  Judge  Waahington  more  than  once 
recommended  to  the  jury  not  to  find  the  defendants^uilty  of  either  making  or  endeavouring 
to  make  a  revolt,  however  atrong  the  evidence  might  be ;  (see  U.  S.  o.  Siarp,  and  U.  &  v. 
Bladen,  ut  mpra). 

**  The  question  of  the  meaning  of  theae  terms  was  at  last  submitted  to  the  Supreme  Court 
of  the  United  Statea,  in  a  caae  that  went  up  on  a  certificate  of  division  from  this  circuit  (U.  S.  o. 
Kelly,  Id  tumra,  and  Wheat.  417),  and  in  the  apring  of  1836  the  import  of  the  act  of 
congreaa  of  1790  waa  judicially  determined. 

*'  In  1835,  however,  a  new  act  of  congress  (4  Stor.  P.  S.  2416)  waa  paaaed,  which,  ob- 
Tiously  referring  to  the  langua^  of  the  Supreme  Ck>urt  in  Kelly*a  caae,  yet  not  adofKiog 
it,  proceeded  to  declare  what  violatiooa  of  law  should  thereafter  be  deemed  to  conatitnte 
the  crime  of  revolt    The  language  of  the  first  aection  of  this  act  is  aa  follows : 

**  *  If  any  one  or  more  of  the  crew  of  any  American  ahip  or  veaael  on  the  high  seas,  or 
on  any  other  Watera  within  the  admiralty  or  maritime  jurisdiction  of  the  United  States 
shall  unlawfully,  wilfblly  and  with  force,  or  by  fraud,  threata  or  other  intimidations  usurp 
the  command  of  auch  ahip  or  veasel  from  the  master,  or  other  lawful  commanding  officer 
thereof,  or  deprive  him  of  bis  authority  and  command  on  board  thereof  or  resist  or  prevent 
him  in  tlie  free  and  lawful  exercise  tbereofi  or  tranafer  such  authority  and  command  to  any 
other  person  not  lawfully  entitled  thereto,  every  auch  person  ao  offending,  his  aiders  or 
abettors,  ahaU  be  deemed  guilty  of  a  revolt  or  mutiny  and  felony ;  and  shall  on  conviction 
thereof  be  punished  by  fine  not  exceeding  two  thousand  dollars,  and  by  imprisonment  and 
confinement  to  hard  labour  not  exceeding  ten  yeara,  according  to  the  nature  and  aggrava- 
tion of  the  offence.* 

**  The  unlawful  acta,  which  now  fall  within  the  definition  of  a  maritime  revolt,  are  dis- 
tributed  by  the  language  of  this  section  into  four  categories  or  classes: — 1.  Simple  resist- 
ance  to  the  exercise  of  the  captain's  authority.  2.  The  deposition  of  the  captain  from  his 
command.  3.  The  transfer  of  the  captain's  power  to  a  third  person.  4.  The  usurpation 
of  tlie  captain's  power  by  the  party  accused. 

**  It  is  impossible  to  analyze  the  section  as  I  have  done,  without  remarking  that  the 
offences  which  it  includes,  however  similar  in  character,  differ  widely  in  degree.  The 
single  act  of  unpremeditated  resistance  to  the  captain  cannot  be  identified  with  his  formal 
degradation  from  the  command,  still  less  with  the  usurpation  of  bis  station,  without  over- 
loriking  the  gradations  of  crime,  and  confounding  the  accidental  turbulence  of  a  heated 
sailor  with  the  deliberate  and  daring  and  triumphant  conspiracy  of  routineers. 

**  This  indictment  however  makes  no  reference  to  these  statutory  distinctions.  It  pursues 
the  precedents  in  use  before  the  act,  and  chargea  all  the  prisoners,  simply  and  alike,  with 
*  making  a  revolt  :*  and  in  this  we  are  told,  it  conforms  to  other  indictments  which  have 
been  framed  by  different  attorneys  for  the  United  States  since  the  act  was  passed.  But  is 
there  in  this  such  a  clear  and  specific  description  of  tlie  ofienceof  each  of  these  nrien  as  the 
rules  of  criminal  pleading  prescribe,  and  the  language  of  the  act  haa  made  easily  practi- 
cable? Is  it  more  than  a  charge  in  the  alternative  or  disjunctive,  when  the  terms  in  which 
the  charge  is  made  must  be  resolved  into  alternative  or  disjunctive  propositions  in  order  to 
be  understood  ?  Does  this  court  see,  on  inspecting  the  record  of  this  conviction,  and  will 
other  courts,  who  may  hereafter  refer  to  it  for  a  precedent,  see  here  that  clear  reference  to 
the  grades  of  guilt  recognized  by  the  act  of  congress,  which  should  explain  the  difference 
properly  to  be  made  in  the  sentences  of  the  prisoners  7 

^*  The  circumstances  of  the  case,  as  they  are  known  to  the  judge  who  presided  at  the 
trial,  illustrate  the  force  of  this  last  question.  Amon^  the  prisoners  is  a  principal  officer  of 
the  ship,  who,  according  to  the  evidence  upon  which  the  jury  convicted  him,  was  the 
moving  spirit  and  principal  actor  of  the  revolt,  who  struck  the  captain  to  the  deck  with  a 
deadly  weapon,  imprisoned  him,  bound,  in  a  darkened  state-room,  with  a  sentry  at  the  door, 
while  he  himself  usurped  the  command  of  the  ship,  continuing  to  exercise  it  till  he  was 
within  two  hours'  travel  of  the  city.  Another  prisoner  is  a  simple  seaman,  whone  o&nca 
consisted  in  omitting  to  interfere  for  the  captain's  rescue,  rather  than  in  any  more  direct 
agency  against  him.  Had  the  several  categories  of  crime  which  the  8th  section  indicates, 
formed  the  subjects  of  charge  in  as  many  counts  of  the  indictment,  b  it  not  altogether  pos- 
sible that,  upon  the  aame  evidence,  one  of  these  men  would  now  stand  convicted  on  several 
charges,  the  other  of  but  one,  and  that  the  lightest  on  the  list  7 

**  But  this  is  illustration  merely  :  the  arffoment  is  independent  of  it  The  party  accused 
is  entitled  to  the  most  clear  specification  of  his  offence  that  its  character  and  circumHtanccs 
reasonably  admit  of;  and  it  cannot  be  said  tiiat  be  has  had  this,  when  a  more  direct  diss- 
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Endeavourivg  to  make  a  rtvdHpb) 

That  A.  B.,  late  of,  &c.,  C.  D.,  late  of,  &c.,  and  E.  F.,  late  of,  &c., 
{specify  every  one  separately^  as  above),  heretofore,  to  wit,  on,  &c., 
with  force  and  arms  on  the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state  of  the  said  United  States,  on  waters  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  said  United  States,  and  within 
the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain  American 
vessel,  being  a  called  the  whereof  one  G.  H.  was  then 

and  there  the  master  and  commander;  did  then  and  there  endeavour  to 
make  a  revolt, they  the  said  A.  B.,  C.  D.  and  E.  F.,  then  and  there  being, 
{state  number),  of  the  crew  of  the  said  American  called  the 

against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

Second  counL  Same,  setting  out  the  ^  endeavour^*  to  consist  in  a  con- 
spiracy, ^c. 

That  the  said  A.  B.,  C.  D.  and  E.  F.,  heretofore,  to  wit,  on,  &c.,  with 
force  and  arms  upon  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States,  on  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  said  United  States,  and  within  the 
jurisdiction  of  this  court,  in  and  on  board  of  a  certain  American  vessel, 
being  a  called  the  whereof  one  G.  H.  was  then  and  there 

the  master  and  commander,  did  then  and  there  endeavour  to  make  a 
revolt,  in  this,  that  they  the  said  A.  B.,  C.  D.  and  E.  F.,  did  then  and 
there  combine,'  conspire  and  confederate  with  E.  L.  and  M.  N.,  on 
board  of  said  called  the  to  make  a  revolt  in  and  on  board  of 

said  called  the  they  the  said  then  and  there  being, 

{state  number),  of  the  crew  of  the  said  called  the  ,  against, 

&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  8). 

Third  count 

{Like  second  count,  striking  Ott/)-  "did  then  and  there  endeavour 
to  make  a  revolt,  in  this,  that  they  the  said  ." 

Fourth  count 

{Like  third  count,  substituting)  :  «  did  then  and  there  combine, 
conspire  and  confederate  with  some  other  person  or  persons,  on 
board  of  said  vessel,  being  a  called  the  to  the  jurors 

aforesaid  unknown,  to  make  a  revolt,  &c.,''  for  "  did  then  and  there 
combine,  conspire  and  confederate  with  on  board  of  said 

called  the  to  make  a  revolt,  c&c.'' 

cription  18  furnished  in  th^  Tery  words  of  the  act  tinder  which  he  is  indicted.  The  jndg- 
ment,  therefore,  must  be  arrested. 

**  In  thus  deciding  upon  the  insufficiency  of  the  indictment,  the  court  is  not  insensible 
to  the  consideration  that  fKsrhape  very  litUo  of  essential  wrong  might  have  been  sustained 
by  either  of  the  prisoners  if  we  could  lawfully  have  proceeded  to  (he  sentence.  The  facts 
cannot  be  more  faithfully  examined,  nor  the  merits  of  the  case  more  ably  developed  in 
argument,  nor  as  it  seems  to  us,  more  candidly  and  intelligently  apprehended  by  the  jury, 
than  they  were  in  the  protracted  and  laborious  trial  which  recently  closed.  But  we  have 
no  right  to  consider  of^  policy,  at  best  probable,  in  reference  to  a  single  case,  when  we  are 
called  on  to  apply  the  general  principles  of  established  law,  and  to  register  a  precedent  for 
the  future  action  of  the  court  We  perform  a  single  and  unmixed  duty,  when  we  declare, 
upon  the  call  of  the  accused,  what  are  their  legal  rights.^* — MS.  Report 

(6)  A  count  for  a  revolt  may  be  joined  with  a  count  for  an  endeavour  to  commit  a  revolt, 
and  after  a  general  conviction,  judgment  will  not  be  arrested  on  account  of  such  joinder. 
U.  S.  o.  Peterson,  1  Wood.  &  Min.  305. 

{hb)  U.  S.  V.  Veal,  New  York,  lti47.    The  defendant  was  convicted. 
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Fifth  count  Same  as  finU  setting  out  the  endeavour  to  consist  in  a 
sdicitation  of  others  to  neglect  their  dtUj/f  SfC. 

That  the  said  A.  B,,  C.  D.,  &c.,  heretofore  to  wit,  on,  &C.9 

with  force  and  arms  on  the  high  seas^  out  of  the  jurisdiction  of  any 
particular  state  of  the  said  United  States  of  America,  on  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain 
American  vessel,  being  a  called  the  whereof  one  G.  H. 

was  then  and  there  the  master  and  commander,  did  then  and  there 
endeavour  to  make  a  revolt  on  board  of  said  called  the 

in  this,  that  they  the  said  A.  B.,  C.  D.,  &c.,  did  then  and  there  solicit, 
incite  and  stir  up  others  of  the  crew  of  the  said  called  the 

to  the  jurors  aforesaid  unknown,  to  neglect  their  proper  duty  on 
board  of  the  said  called  the  they  the  said  being 

then  and  there  of  the  crew  of  the  said  called  the 

against,  &c.,  and  against,  &&     {Conclude  as  in  book  1,  chap.  3). 

Sixth  count 

{Like  fifth  count,  substituting):   "did  then  and  there  solicit, 
incite  and  stir  up  others  of  the  crew  of  the  said  vessel,  being  a 
called  the  to  the  jurors  aforesaid  unknown,  to  disobey  and 

resist  the  lawful  orders  of  the  said  the  master  of  the  said 

called  the  ,'^  for  "  did  then  and  there  solicit,  incite  and  stir  up 

others  of  the  crew  of  the  said  called  the  to  the  jurors 

aforesaid  unknown,  to  neglect  their  proper  duty  on  board  of  the  said 
called  the  /' 

Seventh  count 

{Like  sixth  count,  substituting):  "did  then  and  there  solicit, 
incite  and  stir  up  other  and  others  of  the  crew  of  the  said  vessel, 
being  a  called  the  to  the  jurors  aforesaid  unknown,  to 

betray  their  proper  trust  on  board  thereof,  they  the  said  then 

and  there  being  of  the  crew  of  the  said  called  the 

against  the  peace,  &c.,"  for  "did  then  and  there,"  &c. 

Eighth  count.  Same  as  first  county  setting  out  the  endeavour  to  con- 
sist  in  an  assemblage  of  the  crew  in  a  riotous  manner^  ^(^ 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  heretofore,  on  the  day  of  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  with  force 
and  arms  on  the  high  seas,  out  of  the  jurisdiction  of  any  particular 
state  of  the  said  United  States  of  America,  on  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain 
American  vessel,  being  a  called  the  whereof  one 
was  then  and  there  the  master  and  commander,  did  then  and  there 
endeavour  to  make  a  revolt  in  and  on  board  of  said  called  the 
in  this,  that  they  the  said  did  then  and  there  assemble 
with  others  of  the  crew  of  the  said  vessel,  to  the  jurors  aforesaid 
unknown,  in  a  tumultuous  and  mutinous  manner,  they  the  said 
being  then  and  there  of  the  crew  of  the  said'  called  the 
against,  &c.,  and  against,  &c.   {Conclude  as  in  book  1,  chap.  3). 

JVinth  count 

{Like  eighth  county  inserting  after):  "in  a  tumultuous  and  muti- 
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nons  manner/'  <<  in  and  on  board  of  said  called  the  and 

did  then  and  there  make  a  riot  in  and  on  board  of  the  said 
called  the  ." 

Tenth  count    Same  as  firsts  laying  the  time  with  a  continnendo. 

{Parjiual  coutdf  $ee  p.  17,  97  n,  123  n). 

RiaUng  on  board  $hip. 

That  A.  B.f  C.  D.,  Slc,  heretofore,  on,  kc,  with  force  and  arms  on 
the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States,  on  waters  within  the  aamiralty  and  maritime 
jurisdiction  of  the  said  United  States^  and  within  the  jurisdiction  of 
this  court,  in  and  on  board  of  a  certain  American  vessel,  being  a 
called  the  whereof  one  G.  H.  was  then  and  there  mas- 

ter and  commander,  did  then  and  there  make  a  riot  in  and  on  board 
of  the  said  called  the  they  the  said  A.  B.,  C.  D.,  then 

and  there  being  of  the  crew  of  the  said  called  the 

against,  &c.,  and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Second  count    Endeavouring  to  recofU  4*^*f  by  rioting^  4^c. 

That  the  said  A.  B.,  C.  D.,  heretofore,  on,  kc,,  with  force  and  arms 
on  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States,  on  waters  within  the  admiralty  and  maritime  juris* 
diction  of  the  said  United  States,and  within  the  jurisdiction  of  this  court, 
in  and  on  board  of  a  certain  American  vessel,  being  a  called  the 

whereof  one  O.  H.  was  then  and  t^ere  niaster  and  command- 
er, did  then  and  there  endeavour  to  make  a  revolt  in  and  on  board 
of  said  called  the  *         in  this,  that  they  the  said  did 

then  and  there,  to  wit,  on  board.of  said  vessel,  being  a  called 

the  assemble  with  some  other  person  or  persons,  to  the  jurors 

aforesaid  unknown,  then  and  there  being  of  the  crew  and  company 
of  said  called  the  in  a  tumultuous  and  mutinous  manner, 

and  did  then  and  there  make  a  riot  in  and  on  board  of  the  said 
called  the  they  the  said  then  and  there  being  of 

the  crew  of  the  said  called  the  against,  &c.,  and  against, 

&C.    (Conclude  as  in  book  1,  chap.  3). 

(For  final  count,  see  p.  17,  97  n,  123  n). 

Confining  the  master^  ^c* 

That  heretofore,  to  wit,  on,  dec,  with  force  and  arms  on  the 

high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States  of  America,  on  waters  within  the  admiralty  and  mari-^ 
time  jurisdiction  of  the  said  Uuited  States,  and  within  the  jurisdiction 
of  this  court,  in  and  on  board  of  a  certain  American  vessel,  being  a 
called  the  whereof  one  O.  H.  was  then  and  there  the 

master  and  commander,  did  then  and  there  unlawfully  confine  the 
said  he  the  said  then  and  there  being  the  master  and 

belonging  to  the  company  of  said  called  the  and  they 

the  said  then  and  there  being  of  the  crew  of  the  said 

called  the  against,  &c.,  and  against,  &c     {Conclude  as 

in  book  1,  chap.  3). 

{For  final  count,  see  p.  17,  97  n,  123  n}« 
52 
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Piratically  andfelaniotisly  running  atcay  with  a  vessel,  and  aiding  and 
abetting  therein,  ^c,  and  assaulting  master.  First  count,  runnirtg 
away  with  vesseL{c) 

That  A.  B.,  late  of^  &c.,  mariner,  C.  D.,  late  of,  Ac,  mariner,  and 
E.  F.,  late  of,  dx.,  mariner,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  upon  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state 
of  the  United  States  of  America  and  within  the  jurisdiction  of  this 
court,  did  piratically  and  feloniously  run  away  with  a  certain  vessel, 
being  a  called  the  belonging  and  appertaining  to  a  per- 

son or  persons,  then  being  a  citizen  or  citizens  of  the  United  States  of 
America,  but  whose  names  are  to  the  said  jurors  unknown,  they  the 
said  A.  B.,  C.  D.,  E.  F.,  then  and  there  being  mariners  of  said  vessel, 
against,  &c.,  and  against,  <Slc.     (Conclude  as  in  book  1,  chap.  3). 

Second  count, 

{Same  as  first  count,  substituting):  "belonging  and  appertaining 
to  G.  H.,  I.  K.,  L.  M.,  then  being  citizens  (or  a  citizen)  of  the  United 
States  of  America,*'  /or  «  belonging  and  appertaining  to  a  person  or 
persons  then  being  a  citizen  or  citizens  of  the  United  States  of 
America,  but  whose  names  are  to  the  said  jurors  unknown." 

Third  count     Running  away  with  goods,  ^c. 

That  A.  B.,  C.  D.,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  upon  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state 
of  the  United  States  of  America  and  within  the  jurisdiction  of  this 
court,  in  and  on  board  of  a  certain  vessel,  being  a  called  the 

belonging  and  appertaining  to  I.  K.,  L.  M.,  then  being  citizens 
l(or  a  citijset))  of  the  United  States  of  America,  they  the  said  A.  B.,  C. 
D.,  &c.,  being  then  and  there  mariners  of  said  vessel,  did  then  and 
there  piratically  and  feloniously  run  away  with  the  following  goods 
and  merchandise,  to  wit,  {here  particularize  the  articles  and  value 
of  each),  in  and  on  board  the  said  vessel,  then  being  of  the  goods  and 
chattels  of  some  person  or  persons  to  the  jurors  aforesaid  unknown, 
against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Fourth  count    Same  stated  more  specially. 

That  heretofore,  to  wit,  on,  &c.,  with  force  and  arms  upon  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States  of  America  and  within  the  jurisdiction  of  this  court,  did  pirati- 
cally and  feloniously  run  away  with  the  following  goods,  wares  and 
merchandise,  to  wit,  {here  specify  articles  as  in  preceding  count),  of 
the  goods  and  chattels  of  all  which  goods,  wares  and  merchan- 

dise were  then  and  there  in  and  on  board  a  certain  vessel,  being  a 
called  the  owned  by  the  43aid  I.  K.,  L.  M.,  N.  O.,  citi- 

Eens  of  the  United  States  of  America,  they  the  said  I.  K.,  L.  M.,  &c., 
being  then  and  there  mariners  of  the  said  vessel,  against,  &c.,  and 
against,  &c.  {Conclude  as  in  book  1,  chap.  3). 

Fifth  count 

{Same  as  Jbtirih  count,  substituting):  "  the  following  goods  and 
merchandise,  to  wit,  {here  specify  som^  of  ike  wearing  apparel,  fyc^ 

(e)  United  States  «.  Babe,  Cirouil  Court,  New  York,  1844.  The  defendant  was  con- 
victed  and  sentenced,  but  was  ailerwards  {Mpdoncd.  , 
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of  any  qf  the  officers  or  oihera)^  of  the  goods  and  chattels  of  some 
person  or  persons  to  the  said  jurors  unknown,  all  which  said  goods 
and  merchandise  were  then  and  there  in  and  on  board  a  certain  ves- 
sel, being  a  called  the  owned  in  whole  or  in  part  by  I. 
K.,  a  citizen  of  the  United  States  of  America,"  for  « the  following 
goods,  wares  and  merchandise,  to  wit,  (  ),  of  the  goods  and 
chattels  of  I.  K.,  all  which  goods,  wares  and  merchandise  were  then 
and  there  in  and  on  board  a  cert^^in  vessel,  being  a  called  the 
owned  by  the  said  citizens  of  the  United  States  of 
America." 

Sixth  count    Assaulting  master  and  running  away  witlt  goodSf  S^c, 

That  A.  B.,  C.  D.,  &e.,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  upon  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state 
of  the  said  United  States  of  America  and  within  the  jurisdiction  of 
this  court,  in  and  on  board  of  a  certain  vessel,  being  a  called 

the  owned  by  I.  E.,  L.  M.,  citizens  (or  a  citizen)  of  the  said 

United  States  of  America,  then  and  there  piratically  and  feloniously 
did  assault  one  G.  H.,  the  said  then  and  there  being  the  master 

and  commander  of  said  and  did  then  and  there  upon  the  high 

seas  aforesaid,  in  and  on  board  of  said  called  the  out  of 

the  jurisdiction  of  any  particular  state  of  the  said  United  States  and 
within  the  jurisdiction  of  this  court,  piratically  and  feloniously  put 
the  said  O.  H.,  being  such  master  as  aforesaid,  in  great  bodily 

fear  and  danger  of  his  life,  and  the  said  called  the  and 

the  tackle  and  apparel  of  the  said  of  the  valne  of  dollars, 

together  with,  {specify  ariicles  and  value  as  in  third  count),  of  the 
goods  and  chattels  of  R.  S.,  T.  V.,  &c,  citizens  of  the  United  States 
of  America,  {here  specify  articles  as  inj\fth  count),  all  of  which  said 
goods,  wares  and  merchandise  were  then  and  there  in  and  on  board 
of  said  vessel,  being  a  called  the  of  the  goods  and  chat- 

tels of  some  person  or  persons  to  the  jurors  aforesaid  as  yet  un- 
known, and  then  and  there  upon  the  high  seas  aforesaid,  in  the  place 
aforesaid,  and  within  the  jurisdiction  aforesaid,  being  under  the  care 
and  custody  and  in  the  possession  of  the  said  G.  H.,  being  then  and 
there  the  master  and  commander  of  said  schooner  as  aforesaid,  they 
the  said  A.  B.,  C.  D.,  &c.,  with  force  and  arms,  from  the  care,  custody 
and  possession  of  the  said  then  and  there,  to  wit,  upon  the  high 

seas  aforesaid,  in  the  place  aforesaid,  and  within  the  jurisdiction 
aforesaid,  piratically,  feloniously  and  against  the  will  and  consent  of 
the  said  G.  H.,  did  steal,  take  and  run  away  with,  against,  &c.,  and 
against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Seventh  count  Against  principal  offender  for  running  away  with 
vessel. 

That  (here  insert  the  name  of  the  person  most  de.ply  concerned)^ 
late  of,  (Slc.,  heretofore,  on,  &c.,  with  force  and  arips  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  United  States  of 
America,  within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States  and  within  the  jurisdiction  of  this  court,  did  piratically 
and  feloniously  run  away  with  a  certain  other  vessel,  being  a 
called  the  belonging  and  appertaining  to  I.  K.,  citizens  (or  a  citi- 

zen) of  the  United  States  of  America,  he  the  said  A.  B.,  then  and 
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there  being  a  mariner  of  said  vessel,  contrary,  &c,  and  against,  &c 
{Conclude  as  in  book  1,  chap.  3). 

Eighth  count    £gainst  others  a$  aceeMories. 

That  W.  B.,  late  of,  &c.,  mariner,  and  {or  i/tnorey  recite  separately 
as  be/ore)j  C.  E.,  late  of,  &c.,  mariner,  before  the  said  piracy  and 
felony  was  committed  in  form  aforesaid,  to  wit,  on,  &c.,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States  of  America  and  within  the  jurisdiction  of  this  court,  with  force 
and  arms  did  unlawfully  and  feloniously,  knowingly  and  wittingly 
aid  and  assist,  procure,  command,  counsel  and  advise  the  said 
the  piracy  and  felony  last  aforesaid,  in  manner  and  form  last  afore- 
said, to  do  and  commit,  against,  &c.,  and  against,  &c.  (Conclude  as 
in  book  1,  chap.  3). 

{For final  count,  see  p.  17,  07  n,  123  n). 

Breaking  and  boarding  a  ship,  assaulting,  4^.,  the  crew  and  stealing, 
4*0.,  the  cargo.{d) 

That  J.  P.,  {and  others,  naming  them),  of,  &c.,  on,  &c.,  upon  the 
high  sea,  out  of  the  jurisdiction  of  any  particular  state,  did  piratically 
and  feloniously  set  upon,  board,  break  and  enter  a  certain  ship  called 
the  then  and  there  being  a  ship  belonging  to  certain  persons  to 

the  jurors  aforesaid  unknown,  and  then  and  there  piratically  and 
feloniously  did  make  an  assault  in  and  upon  certain  persons  whose 
names  are  to  the  jurors  aforesaid  unknown,  being  mariners  in  the 
same  ship,  and  then  and  there  piratically  and  feloniously  did  put  the 
aforesaid  persons^  mariners  of  the  same  ship  as  aforesaid  and  in  the 
ship  aforesaid  then  and  there  being,  in  personal  fear  and  danger  of 
their  lives,  then  and  there  in  the  ship  aforesaid  upon  the  high  sea 
aforesaid,  and  out  of  the  jurisdiction  of  any  particular  state  as  afore- 
said ;  and  piratically  and  feloniously  did  then  and  there  steal,  take 
and  carry  away  five  hundred  boxes  of  sugar  of  the  value  of  twenty 
thousand  dollars,  {here  set  forth  all  the  articles  stolen  with  the  value 
qf  each),  of  the  goods  and  chattels  of  certain  persons  to  the  jurors 
siforesaid  unknown,  then  and  there  upon  the  high  sea  aforesaid,  out 
of  the  jurisdiction  of  any  particular  state,  being  found  in  the  afore- 
said ship  in  custody  and  possession  of  the  said  mariners  of  the  said 
ship,  from  the  said  mariners  in  the  said  ship  and  from  their  custody 
and  possession  then  and  there  upon  the  high  sea  aforesaid,  out  of  the 
jurisdiction  of  any  particular  state  as  aforesaid ;  against,  &c.,  and  con- 
trary, &c.     {Conclude  as  in  book  1,  chap.  3). 

{Fw  final  count,  see  p.  17, 97  n,  123  »). 

Piratically  breaking  into,  taking  and  carrying  away  a  ship  and  certain 
goods  on  board  Ae  same.{e) 

That  C.  D.,  late  of,  &c.,  mariner,  {and  eight  others  with  the  like 
additions),  on,  &a,  with  force  and  arms  upon  the  high  seas,  out  of 


id)  Davis*  Prec.  937.    This  was  the  form  in  U.  a  o.  Palmer,  3  Wheat  61 1. 
(e)  Lewis*  Cr.  Law  615. 
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8et  upon,  board,  break  and  enter  a  certain  merchant  ship  called  the 
Grovernor  Strong,  then  being  a  ship  belonging  exclusively  to  citizens 
of  the  United  States  to  the  said  jurors  as  yet  unknown,  and  then  and 
there  piratically  and  feloniously  did  assault  certain  mariners  whose 
names  to  the  said  jurors  are  also  yet  unknown,  in  the  same  ship  and 
in  the  peace  of  the  said  United  States  then  and  there  being ;  and  did 
then  and  there  upon  the  high  sea  aforesaid,  out  of  the  jurisdiction  of 
any  particular  state,  piratically  and  feloniously  put  the  said  mariners 
in  great  fear  and  bodily  danger  of  their  lives ;  and  the  said  merchant 
ship  and  the  apparel  and  tackle  of  the  same  of  the  value  of  three 
thousand  dollars,  together  with  seventy  chests  of  opium  of  the  value 
of  five  thousadd  dollars,  then  being  in  and  on  board  the  same  ship, 
of  the  goods  and  chattels  of  certain  citizens  of  the  United  States  to 
the  said  jurors  yet  unknown ;  and  then  and  there  upon  the  high  sea 
aforesaid,  out  of  the  jurisdiction  of  any  particular  state,  being  under 
the  care  and  custody  and  in  the  possession  of  the  mariners  aforesaid, 
they  the  said  C.  D.,  {and  others,  naming  them)^  from  the  care,  cus- 
tody and  possession  of  the  mariners  aforesaid,  then  and  there,  to  wit, 
upon  the  high  sea  aforesaid,  out  of  the  jurisdiction  of  any  particular 
state,  piratically,  feloniously  and  by  force  and  violence  and  against 
the  will  of  the  mariners  aforesaid,  did  steal,  rob,  take  and  run  away 
with;  against,  &c.,  and  contrary,  &c.  (Conclude  as  in  book  1, 
chap.  3). 

(For final  county  seep.  17,  97  n,  123  n). 

Against  a  seaman  for  laying  violent  hands  upon  his  commander^  ioiik 
intent  to  present  his  fighting  in  defence  of  his  ship.{f) 

That  A.  B.  of,  &c.,  on,  &c.,  on  the  high  sea,  out  of  the  jurisdiction 
of  any  particular  state,  he  the  said  A.  B.  tlien  and  there  being  a  sea- 
man on  board  a  certain  ship  called  the  belonging  exclusively 
to  certain  citizens  of  the  said  United  States  to  the  jurors  aforesaid  yet 
unknown,  in  and  upon  the  body  of  one  C.  D.,  he  the  said  C.  D.  then 
and  there  being  the  commander  of  the  said  ship  called  the  on 
the  high  sea  aforesaid,  out  of  the  jurisdiction  of  any  particular  state, 
feloniously  and  piratically  did  make  an  assault ;  and  that  the  said  A. 
B.  being  then  and  there  such  seaman  as  aforesaid  in  and  on  board 
the  ship  aforesaid,  feloniously  and  piratically  did  lay  violent  hands 
upon  him  the  said  C.  D.,  commander  of  said  ship  as  aforesaid,  and 
the  commander  of  him  the  said  A.  B.  on  board  the  same  ship,  with 
intent  thereby  piratically  and  feloniously  to  hinder  and  prevent  him 
the  said  C.  D.,  commander  of  said  ship  as  aforesaid,  from  fighting  in 
defence  of  his  said  ship,  and  of  the  goods  and  chattels  then,  &c. 

Attempting  to  corrupt  a  seaman  to  turn  marauder  and  to  run  away  iod<4 
a  ship.{g) 

That^J.  P.,  late  of,  &c.,  mariner,  on,  &c.,  on  the  high  seas,  out  of 


(/)  IhvM*  Prec  235. 
it)  U.  S.  v.  Paschal.    Under  this  indictment,  which  ww  prepared  bj  Mc  A.  J.  Daflat 
dlO,  the  defendant  was  convicted  and  sentenced. 

52* 
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the  jurisdiction  of  any  particular  state  of  the  said  United  States  and 
within  the  jurisdiction  of  this  court,  being  then  and  there  a  seaman 
in  and  on  board  of  a  certain  schooner  called  the  Concord,  then  and 
there  belonging  and  appertaining  to  W.  M.  of  the  said  district,  mari- 
ner, and  J.  C.  of  the  said  district,  merchant,  both  citizens  of  the  said 
United  States,  of  which  schooner  the  said  W.  M.  was  also  then  and 
there  master,  did  then  and  there  with  force  and  arms  in  and  on  board 
of  the  said  schooner,  upon  the  high  seas,  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States  and  within  the  jurisdic- 
tion of  this  court,  wilfully  and  unlawfully  attempt  and  endeavour  to 
corrupt  a  certain  W.  S.,  then  and  there  being  a  mariner  in  and  on 
board  of  the  said  schooner  then  and  there  being,  to  turn  pirate  and 
then  and  there  to  run  away  with  the  said  schooner  and  certain  goods, 
wares  and  merchandises  then  and  there  on  board  of  the  said  schooner, 
being,  to  wit,  on  the  high  seas,  out  of  the  jurisdiction  of  any  particu- 
lar state  of  the  said  United  States  and  within  the  jurisdiction  of  this 
court,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chap.  3). 

That  he  the  said  J.  P«,  late  of,  &c.,  mariner,  on,  &c.,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States  and  within  the  jurisdiction  of  this  court,  then  and  there  a  sea- 
man in  and  on  board  of  a  certain  schooner  called  the  Concord,  then 
and  there  being,  which  schooner  then  and  there  belonged  and  apper- 
tained to  the  said  W.  M.,  late  of  the  said  district,  mariner,  and  J.  C. 
aforesaid,  late  of  the  said  district,  merchant,  both  citizens  of  the  said 
United  States,  and  of  which  schooner  the  said  W.  M.  was  also  then 
and  there  master,  did  then  and  there  with  force  and  arms  in  and  on 
board  of  the  said  schooner,  upon  the  high  seas,  out  of  the  jurisdiction 
of  any  particular  state  of  the  said  United  States  and  within  the  juris- 
diction of  this  court,  wilfully  and  unlawfully  endeavour  to  make  a 
revolt  in  the  said  schooner,  contrary,  <bc.,  and  against,  &c  (Can" 
elude  ae  t»  book  1,  cAmp.  3). 

{For' final  courU^  see  p.  17,  07  n,  123  n)« 

Agfainsi  an  accessary  to  a  piracy  before  the  fa€L{h) 

(Set  JbriA  the  charge  against  the  principal  as  in  the  preceding 
precedents  J  as  the  case  wmy  be^  and  then  proceed  as  follows) :  <<  that 
E.  P.  of,  &c.,  before  the  piracy  and  felony  aforesaid  was  committed 
in  manner  emd  form  aforesaid,  to  wit,  on  the  said  day  of 

in  the  year  aforesaid,  on  the  high  sea,  out  of  the  jurisdiction  of  any 
particular  state,  did  piratically  and  feloniously,  knowingly  and  wit- 
tingly aid  and  assist,  procure,  command,  counsel  and  advise  the  said 
A.  B.  the  piracy  and  felony  aforesaid  to  do  and  conunit.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid  do  furthev  present,  that  the 
felony  and  piracy  aforesaid  so  as  afoiesaid  done  and  conmiitted  by 
the  said  A.  B.,  did  affect  the  life  of  him  the  said  A.  B. ;  and  that  the 
said  A.  B.  did  do  and  commit  the  piracy  and  felony  aforesaid  in  man- 
ner aforesaid,  upon  the  high  sea,  without  the  jurisdiction  of  any  par- 
the  jurisdiotiou  of  any  particular  state,  did  piratically  and  feloniously 
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ticiilar  state,  upon  and  in  pursuance  of  the  aid,  assistance,  procure- 
ment, command,  counsel  and  advice  aforestiid,  of  the  said  E.  F.,  given 
and  rendered  as  aforesaid  to  the  said  A.  B.  by  him  the  said  E.  F. ; 
against,  &c,  and  contrary,  &c.     (Conclude  as  in  book  1,  chap,  3). 
{Far  final  county  see  p.  17,  97  n,  123  n). 

Against  an  accessary  to  a  piracy  after  thefacU{t) 

{Set  forth  the  charge  against  the  principal^  as  in  the  preceding 
precedents^  as  the  case  may  6c,  and  then  proceed  as  follows) :  That 
E.  F.,  of,  &c.,  afterwards,  to  wit,  on,  &c.,  on  the  high  seas,  {or  on  the 
landy  if  such  be  the  fact,  naming  theplace)^  out  of  the  jurisdiction 
of  any  particular  state,  well  knowing  that  the  said  A.  B.  had  done 
and  committed  the  felony  and  piracy  aforesaid,  did  knowingly  en- 
tertain and  conceal  the  said  A.  B.,  and  did  knowingly  receive  and 
take  into  the  custody  of  him  the  said  E.  F.  the  said  vessel,  goods  and 
chattels,  which  had  been  by  the  said  A.  B.  piratically  and  feloniously 
taken  as  aforesaid,  he  the  said  E.  F.  then  and  there  well  knowing 
the  same  to  have  been  piratically  and  feloniously  taken  as  aforesaid, 
against,  &c.,  and  contrary,  &c.    {Conclude  as  in  book  1,  chap.  3). 

{For  final  counU  see  p.  17,  07  ??,  123  n)« 

Fitting,  equipping  and  preparing,  and  being  concerned  in  fitting,  ^c, 
vessels  for  the  slaoe  traae  in  parts  of  the  United  States,  as  master  or 
aumer,  under  the  act  of  20th  April,  1618,  2d  and  M  s,(J) 

That  C.  F.,late  of,  &c.,  (merchant,  labourer,  mariner  or  otherwise), 
after  the  passing  of  the  act  of  congress  of  the  United  States  of  Ameri* 
ca,  entitled  <<  an  act  in  addition  to  « an  act  to  prohibit  the  introduction 
of  slaves  into  any  port  or  place  within  the  jurisdiction  of  the  United 
States,  from  and  after  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eight,^  and  to  repeal  certain 
parts  of  the  same,"  that  is  to  say,  after  the  twentieth  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighteen, 
to  wit,  on,  &c.,  in  the  year  of  at  the  port  of  in  the 

district  of  .  within  the  jurisdiction  of  the  United  States,(A;) 

and  within  the  jurisdiction  of  this  court,  did  for  himself  as  master, 
(he  the  said  then  and  there  being  a  citizen  of  the  said  United 

States),  fit,(/)  equip,  load  and  prepare  a  certain  vessel,  being  a 
called  the  for  the  purpose  of  procuring,  and  with  the  intent  to 

employ  (m)  said  in  the  trade  and  business  of  procuring  negroes, 

mulattoes  pr  persons  of  colour,  from  some  foreign  kingdom,  place  or 
country  to  tne  said  jurors  unknown,  to  be  transported  to  some  port 
or  place  to  the  said  jurors  unknown,  to  be  held>  sold  or  otherwise 

(i)  Divis*  Prec  p.  226. 

ij)  U.  a  V.  DavU,  U.  S.  Circuit  Court,  Kew  York»  1846.  The  defeodanti  were  acquitted, 
but  DO  exception  wu  taken  to  the  indictment. 

{k)  This  b  necessary.    U.  S.  *.  Gooding,  12  Wheat  460. 

\l)  The  particulars  of  the  fitting,  dbc,  need  not  be  specified  U.  S.  o.  Gooding,  IS 
Wheat  460. 

(m)  **  With  intent  that  said  Tessel  •komld  ie  eonplojed,**  is  deftetive.  The  words  in  the 
text  nmst  be  used. 
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disposed  of  as  slaves^  or  to  be  held  to  service  or  laboar,  against,  &c.y 
and  against,  &c.     (Conclude  as  in  book  I,  chap.  S). 

Second  count 

(Same  as  first  eount,  substitvting) :  <<  from  a  foreign  countrjr,  to 
wit, from  the  continent  of  Africa/'^^r «« from  some  foreign  iLingdooi, 
place  or  country  to  the  said  jurors  unknown/' 

Third  count 

{Same  as  second  county  substituting)  :  "  owner"  for  ^  master.'* 

Foui^th  count 

(Same  as  second  county  substituting) :  ^*  did  for  some  other  per- 
son or  persons  to  the  said  jurors  unknown,  as  master," ybr  ^  did  for 
himselr  as  master." 

fyih  count  Same  as  first  but  leaving  out  allegation  that  thence  was 
after  the  acU  and  averring  defendant  caused  the  vessel  to  salt 

That  the  said  C.  F.,  heretofore,  to  wit,  on,  &c.,  in  the  port  of 
a  port  or  place  within  the  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  did  for  himself  as  master  (he  th9 
said  then  and  there  being  a  citizen  of  the  said  United  States), 

cause  a  certain  ship  or  vessel,  being  a  called  the  to  sail 

from  the  port  of  a  port  or  place  within  the  jurisdiction  of  the 

said  United  States,  for  the  purpose  of  procuring,  and  with  the  intent 
to  employ  said  t  in  the  trade  and  business  of  procuring  ne- 

groes, mulattoes  or  persons  of  colour,  from  some  foreign  kingdom, 
place  or  country  to  the  said  jurors  unknown,  to  be  transported  to 
some  port  or  place  to  the  said  jurors  also  unknown,  to  be  held,  sold 
or  otherwise  disposed  of  as  slaves,  or  to  be  held  to  service  or  labour, 
contrary  to  the  true  intent  and  meaning  of  the  act  of  congress  of  the 
United  States  of  America,  entited  <^  an  act  in  addition  to  *  an  act  to 
prohibit  the  introduction  of  slaves  into  any  port  or  place  within  the 
jurisdiction  of  the  United  States,  from  and  after  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eight,'  and  to  repeal  certain  parts  of  the  same,"  approved  on  twen- 
tieth day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighteen. 

Sixth  count 

(Same  as  fifth  county  substituting) :  <<  from  a  foreign  country,  to 
wit,  from  the  western  coast  of  the  continent  of  Africa,"  for  «  from 
some  foreign  kingdom,  place. or  country  to  the  said  jurors  unknown." 

Seventh  count 

(Same  as  fifth  county  substituting) :  "did  as  owner,"  for  «did 
for  himself  as  master." 

Eighth  count  ^ 

(Same  as  sixth  county  substituting) :  "did  as  owner,"  for  "did 
for  himself  as  master." 

Mtith  count 

{Same  as  fifth  county  substituting) :  "  did  as  master,  for  some 
other  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown,"  yiir 
"did  for  himself  as  master." 

Tent/i  count     Preparing  the  vessel^  4;c. 

That  the  said  C.  F,,  heretofore,  to  wit,  on,  &c.,  in  the  port  of 
a  port  or  place  within  the  jurisdiction  of  the  said  United  States^and 
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tiritiun  the  jurisdiGtion  of  this  court,  did  for  himself  as  master  of  a 
certain  ship  or  vessel,  being  a  called  the  (he  the  said 

then  and  there  being  a  citizen  of  the  said  United  States),  pre- 
pare the  said  for  the  purpose  of  procuring,  and  with  the  intent 
to  employ  the  said  in  the  trade  and  business  of  procuring  ne- 
groes, mulattoes  or  persons  of  colour,  from  a  foreign  country,  to  wit, 
the  continent  of  Africa,  to  be  transported  to  some  port  or  place  to  the 
said  jurors  unknown,  to  be  sold  as  slaves,  against,  &c.,  and  against, 
<bc.     {Conclude  as  in  book  1,  chap.  3). 

Eleventh  counL 

{Same  as  tenth  count,  substituting)  x  «did  for  some  person  or 
persons  whose  names  are  to  the  said  jurors  unknown,  as  master,'' 
for  "did  for  himself  as  master.'' 

Twelfth  count, 

{Same  as  tenth  countf  substituting) :  "did  for  himself  as  owner," 
for  "  did  for  himself  as  master.'* 

Thirteenth  count    Aiding  and  abetting  in  preparing^  ^c.{n) 

That  C.  F.,  late  of,  &c.,  mariner,  heretofore,  to  wit,  on,  &c.,  in 
the  port  of  a  port  or  place  within  the  jurisdiction  of  the  said 

United  States,  and  within  the  jurisdiction  of  this  court,  did  as  master 
of  a*  certain  ship  or  vessel,  being  a  called  the  (he  the 

said  then  and  there  being  a  citizen  of  the  said  United  States), 

aid  and  abet  in  fitting,  equipping,  loading  or  otherwise  preparing  the 
said  for  the  purpose  of  employing  the  said  called  the 

{proceed  and  conclude  as  in  fifth  county  from  t). 

Fourteenth  count 

{Same  as  thirteenth  county  substituting):  "owner"ybr  "  master." 

{For  fined  count,  see  p.  17,  97  n,  123  n). 

Serving  on  board  of  a  vessel  engaged  in  the  slave  trdde,  under  act  of 
lOUi  May,  1800,  2d  and  3d  s.    First  count,  the  vessel  being  American. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  said  United  States, 
on  waters  within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court, did  voluntarily 
serve  on  board  a  certain  vessel  being  a  called  the  which 

said  called  the  was  then  and  there  a  vessel  of  the  United 

States,  and  was  then  and  there  employed  and  made  use  of  in  the 
transportation  of  slaves  from  some  foreign  country  or  place  to  the  said 
jurors  unknown,  he  the  said  A.  B.  then  and  there  being  a  citizen  of 
the  United  States  of  America,  against,  <&c.,  and  against,  &c.  (Con- 
clude  as  in  book  1,  chap.  3). 

Second  count,  the  vessel  being  foreign. 

That  A.  B.,  tate  of,  &c.,  heretofore,  to  wit,  on,  &c.,  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  said  United  States, 
on  waters  within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court,  did  voluntarily 
serve  on  board  a  certain  vessel  being  a  called  the  which 

(ff)  It  would  eren  Mcm  nnnecetmrj  under  the  statute,  that  there  thould  appear  on  the 
record  any  |>rinci|>al  offender  to  whom  Uie  defbnUuut  inigiit  be  aidinff  of  abittiujr.  U.  d. 
V.  Gooding,  13  Wheat  460. 
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said  called  the  was  then  and  there  a  foreign  vessel,  and 

was  then  and  there  employed  in  the  slave  trade,  he  the  said  A.  B. 
being  then  and  there  a  citizen  of  the  United  States  of  America,  against, 
&c.,  and  against,  &c.     (Conclude  as  in  book  1,  chap.  3). 

Third  counL    Same  as  firsts  stated  more  specially. 

That  A.  D.,  late  of,  &c.,  heretofore,  to  wit,  from,  &c.,  to,  &c.,  and 
during  all  the  time  between  the  said  days,  on  the  high  seas,  out  of 
the  jurisdiction  of  any  particular  state  of  the  said  United  States,  on 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  said  Unit- 
ed States,  and  within  the  jurisdiction  of  this  court,  did  voluntarily 
serve  on  board  a  certain  vessel  being  a  called  the  which 

said  called  the  was  then  and  there  a  vessel  of  the  United 

States,  and  was  then  and  there  employed  and  made  use  of  in  the 
transportation  of  slaves  from  some  foreign  country  or  place  to  the  said 
jurors  unknown,  to  some  other  foreign  country  or  place  to  the  said 
jurors  also  unknown,  he  the  said  A,  B.  being,  during  all  the  time  afore- 
said, a  citizen  of  the  United  States  of  America,  against,  &c.,  and 
against,.  &c.     (Conclude  as  in  book  1,  chap.  3). 

Fourth  count. 

(Same  as  third  county  inserting):  «  a  foreign  vessel,"  instead  of  *^^ 
vessel  of  the  United  States."  • 

(For  final  counU  see  p.  17,  97  n,  123  n). 

Another  form  for  the  same.(o) 

That  on,  &c.,  a  certain  schooner  called  the  Matilda,  was  a  vessel  of 
the  said  United  States,  and  being  so  a  vessel  of  the  said  United  States, 
was  unlawfully  and  voluntarily  employed  and  made  use  of  in  the 
transportation  and  carrying  of  slaves  from  one  foreign  place  to  another, 
to  wit,  from  the  Island  of  Bravo  in  Africa,  a  foreign  place,  to  the  Isl- 
ands of  St.  Nicholas,  Bonavista,  Mayo  and  St.  Jago,  all  foreign  places, 
in  Africa  aforesaid ;  and  that  J.  S.  H.,  late  of  the  district  aforesaid, 
mariner,  a  citizen  of  the  said  United  States,  then  and  there  mate  of 
the  said  schooner  Matilda,  did  then  and  there,  within  the  jurisdiction 
of  this  court,  voluntarily  and  unlawfully  serve  in  the  capacity  and 
station  of  mate  aforesaid  on  board  the  said  vessel,  the  same  being  then 
and  there  unlawfully  and  voluntarily  employed  and  made  use  of  in 
the  transportation  and  carrying  of  slaves  from  one  foreign  place  to 
another  as  aforesaid,  against,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chap,  3). 

(For  final  county  see  p.  17,  97  n,  123  n). 

Fitting  out  slavery  ^c. 

That  P.  H.,  after  the  twentieth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighteen,  to  wit,  on,  &c,,  and 
on  divers  days  and  times  before  and  since  said  last  mentioned  day, 
and  after  the  said  twentieth  day  of  April,  in  the  year  of,  &c.,  with  force 
and  arms  upon  Che  high  seas  and  without  the  jurisdiction  of  any  par- 
ticular  state,  but  within  the  jurisdiction  of  the  United  States,  did  as 

(a)  In  neither  this  nor  the  lout  indictment  were  the  defendants  tried.  The  first  was 
preiNircd  in  New  York  and  the  latter  in  Philadelphia. 
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master  of  or  some  other  person  whose  name  is  to  the  jurors  aforesaid 
as  yet  ntikno  wn,  cause  a  certain  vessel  called  the  "  Spitfire'^  to  sail  from 
a  port  within  the  jurisdiction  of  the'United  States,  to  wit,  the  port  of 
New  Orleans  in  the  State  of  Louisiana,  for  the  purpose  and  with  the 
intent  to  employ  said  vessel  in  the  trade  and  business  of  procuring 
negroes  and  persons  of  colour  from  a  foreign  place  or  country,  to  wit, 
from  that  place  and  country  called  Africa,  to  be  transported  to  a  place 
or  country  called  Cuba,  to  be  held,  sold  and  otherwise  disposed  of  as 
slaves,  the  said  vessel  called  the  Spitfire  having  before  her  being  caused 
to  sail  froo)  said  port  of  New  Orleans,  as  aforesaid,  and  after  the  said 
twentieth  day  of  April,  in  the  year,  &c.,to  wit, on,  &c.,  and  on  several 
days  and  times  before  and  after  the  said  last  mentioned  day,  been  fit- 
ted and  equipped,  loaded  and  otherwise  prepared  by  a  person  or  per- 
sons, as  owner  or  owners  thereof,  whose  name  or  names  being  to  the 
said  jurors  as  yet  unknown,  in  a  port  within  the  jurisdiction  of  the  Unit- 
ed States,  to  wit,  the  said  port  of  New  Orleans,  in  the  said  State  of 
Louisiana,  for  the  purpose  of  procuring  negroes  or  persons  of  colour 
from  a  foreign  place  or  country,  to  wit,  from  that  place  or  country 
called  Africa,  to  be  transferred  to  a  port  and  place  to  some  port  in  the 
place  and  country  called  the  Island  of  Cuba,  to  be  sold  and  disposed 
of  as  slaves,  against,  &c.     {Conclude  as  in  book  I,  chap.  3). 

That  heretofore  and  after  the  twentieth  day  of  April,  in  the  year, 
<&c.,  a  certain  person  commonly  known  and  called  by  the  name  of 
D.  J.,  otherwise  called  D.  J.  M.,  did  for  himself  as  owner,  fit,  equip 
and  otherwise  prepare  a  certain  vessel  called  the  Spitfire,  in  a  port 
within  the  jurisdiction  of  the  United  States,  to  wit,  the  port  of  New 
Orleans,  in  the  State  of  Louisiana,  and  did  then  and  there  cause  the 
said  vessel  to  sail  and  be  sent  away  from  the  said  port  of  New  Or- 
leans, for  the  purpose  and  with  the  intent  of  employing  the  said  ves- 
sel in  the  trade  and  business  of  procuring  negroes  and  persons  of 
colour  from  a  foreign  country,  to  wit,  Africa,  to  be  transported  to  a 
place  and  country  called  Cuba,  to  be  held,  sold  and  disposed  of  as 
slaves,  contrary  to  the  form  of  the  statute  of  the  United  States  in  such 
case  made  and  provided;  and  that  he  the  said  P.  H.,  with  force  and 
arms  on  the  high  seas,  without  the  jurisdiction  of  any  particular  state 
and  within  the  jurisdiction  of  the  United  States,  on,  &c.,  and  on  divers 
days  and  times  after  the  day  last  mentioned,  was  aiding  and  abetting 
therein  and  in  causing  the  said  vessel  to  sail  and  be  sent  away  from 
the  said  port  of  New  Orleans,  with  intent  and  for  the  purpose  to  em- 
ploy said  vessel  in  the  trade  and  business  of  procuring  negroes  and 
persons  of  colour  from  a  foreign  country,  to  wit,  Africa,  to  be  trans- 
ferred to  said  place  called  Cuba,  to  be  held,  sold  and  disposed  of  as 
slaves,  against,  &c,  and  contrary,  &c.  ( Conclude  us  in  book  1 ,  chap.  3). 

{For final  county  see  p,  17,  27  7i,  123  n). 

Forcibly  confining  and  detaining  negroes  taken  from  the  coast  of  Jlfrica 
with  inlention  of  making  slaves  cf  thenij  and  for  aiding  and  abettingf 
under  act  of  I5th  May,  1820,  s.  5. 

That  C.  F.  D.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms  in,  &c.,  on  the  coast  of  Africa,  out  of  the  jurisdiction  of  any 
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particular  state  of  the  United  States  of  America,  on  waters  within 
the  admiralty  and  maritime  jurisdiction  of  this  court,  he  the  said 
then  and  there  being  *  one  of  the  ship's  company  of  a  certain 
vessel  being  a  called  the  owned  wholly  or  in  part  by  a 

citizen  or  citizens  of  the  United  States  of  America,  whose  names  are 
to  the  said  jurors  unknown,  did  **  piratically  and  feloniously,  forcibly 
confine  and  detain  negroes,  whose  names  are  to  the  said  jurors 

also  unknown,  in  and  on  board  of  the  said  vessel,  being  a 
called  the  with  the  intent  of  him  the  said  to  make  slaves 

of  the  aforesaid  negroes,  they  the  said  negroes  not  having 

been  held  to  service  by  the  laws  of  either  of  the  states  or  territories 
of  the  said  United  States  of  America,  against,  &c,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Second  count. 

(Like  the  first  county  except  instead  qf) :  «  owned  wholly  or  in 
part  by  a  citizen  or  citizens  of  the  United  States,"  Ac,  insert^  *^  which 
said  called  the  was  then  and  there  navigated  for  and  in 

behalf  of  a  citizen  or  citizens  of  the  United  States,"  &c. 

Third  count. 

(Same  as  first  to  *,  and  proceed) :  "  a  citizen  of  the  United  States 
of  America,  and  he  the  said  then  and  there  being  one  of  the 

ship's  company  of  a  certain  vessel  being  a  called  the 

which  said  vessel  being  a  called  the  was  then  and  there 

a  foreign  vessel,  engaged  in  the  slave  trade,  did,"  &c.,  {here  proceed 
and  conclude  as  in  first  count,  from  **). 

Fourth  count  Same  as  first  count ;  against  a  part  of  defendants  as 
principals  and  the  others  as  accessaries. 

That  C.  F.  D.,  late  of,  &c.,  together  with  certain  other  persons  to 
the  jurors  aforesaid  as  yet  unknown,  heretofore,  to  wit,  on,  &c.,  on 
the  coast  of  Africa,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States  of  America,  on  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  said  United  States  and  within  the 
jurisdiction  of  this  court,  they  the  said  persons  to  the  jurors  aforesaid 
as  yet  unknown,  being  of  the  crew  and  ship's  company  of  a  certain 
vessel  being  a  called  the  owned  wholly  or  in  part  by  a 

citizen  or  citizens  of  the  United  States  of  America,  whose  names  are 
to  the  said  jurors  also  unknown,  did  piratically  and  feloniously  con- 
fine and  detain  negroes,  whose  names  are  to  the  said  jurors 
unknown,  in  and  on  board  of  the  said  vessel,  being  a  called  the 
with  the  intent  of  them  the  said  persons  to  the  jurors  aforesaid 
unknown,  to  make  slaves  of  the  aforesaid  negroes,  they  the 
said  negroes  not  having  been  held  to  service  by  the  laws  of 
either  of  the  states  or  territories  of  the  said  United  States ;  and  that 
the  said  C.  F.  D.  was  then  and  there  piratically  and  feloniously  present, 
aiding  and  abetting  the  said  persons  to  the  jurors  aforesaid  as  yet 
unknown,  in  forcibly  confining  and  detaining  the  said  negroes 
in  and  on  board  the  said  vessel  aforesaid,  in  the  manner  and  at  the 
time  and  place  last  aforesaid,  against,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  I,  chap.  3). 

Fifth  count. 

(Like  the  fourth  county  except  instead  of):  "was  then  and  there 
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piratically  and  feloniously  present,  aiding  and  abetting,"  &c.,  inseri, 
<<did  then  and  there  piratically  and  felonionsly  aid  and  abet  the  said 
persons  to  the  jurors  aforesaid  as  yet  unknown,  in  forcibly  confining 
and  detaining  in  and  on   board  said  vessel  the  aforesaid 
negroes." 

Sixth  count 

And  so  the  jurors  aforesaid  on  their  oath  aforesaid  do  say,  that  the 
said  and  the  said  persons  to  the  jurors  aforesaid  as  yet  un* 

known,  at  the  time  and  place  last  aforesaid,  being  of  the  crew  and 
ship's  company  of  the  said  vessel,  being  a  called  the 

owned  wholly  or  in  part  by  a  citizen  or  citizens  of  the  United  States 
of  America,  whose  names  are  to  the  said  jurors  unknown^  did  pirati- 
cally and  feloniously  confine  and  detain  the  said  negroes, 
whose  names  are  to  the  aforesaid  jurors  unknown,  in  and  on  board 
of  the  said  vessel,  being  a  called  the  with  the  intent  of 
them  the  said  and  the  said  persons  to  the  jurors  aforesaid  as 
yet  unknown,  to  make  slaves  of  the  aforesaid  negroes,  they 
the  said  negroes  not  having  been  held  to  service  by  the  laws 
of  either  of  the  states  or  territories  of  the  said  United  States,  against, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

(Farfinci  county  see  p.  17,  97  n,  123  n). 

Taking  on  board  and  receiving  from  the  coast  of  Africa^  negroes^  4*^*» 
under  act  of  20rt  April,  1818,  s.  4.(p) 

That  B.  M.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  (in  the  harbour  of  on  the  coast  of  Africa),  ou  waters  with* 

in  the  admiralty  and  maritime  jurisdiction  of  the  United  States,  out 
of  the  jurisdiction  of  any  particular  state  of  the  said  United  States  and 
within  the  jurisdiction  of  this  court,  he  the  said  B.  M.,  then  and  there 
being  a  citizen  of  the  said  United  States  of  America,  did  take  on 
board  and  receive  negroes,  whose  names  are  to  the  said  jurors 

unknown,  in  and  on  board  of  a  certain  vessel,  being  a  called 

the  from  (the  harbour  of  aforesaid,  on  the  coast  of  Africa 

aforesaid),  they  the  said  negroes  not  being  inhabitants  of  the 

said  United  States,  nor  held  to  service  by  the  laws  of  either  of  the 
states  or  territories  of  the  said  United  States  of  America,  against,  &c.^ 
and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 

{Same  as  first  county  except  inserting):  "they  the  said  ne- 

groes not  being  inhabitants  of  either  of  the  states  or  territories  of  the 
said  United  States,  and  they  the  said  negroes  not  having  been 

held  to  service  by  the  laws  of  either  of  the  said  states  or  territories  of 
the  said  United  States,"  instead  of  "  they  the  said  negroes  not 

being  inhabitants  of  the  said  United  States." 

Third  count 

(Same  as  second  county  inserting  instead  of) :  "  did  take  on  board 
and  receive,"  &c.y  "  did  aid  and  abet  in  taking  on  board  and  receiv- 

ip)  United  States  o.  Mansfield,  U.  S.  Circuit,  New  York,  1845.    The  defendant  for- 
felted  his  reeojfnizance  and  was  never  tried. 
53 
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ing  negroes,  whose  names  are  to  the  said  jurors  unknown,  in 

and  on  board  of  a  certain  vessel,  being  a  called  the  from 

aforesaid,  to  wit,  from  the  coast  of  Africa  aforesaid,  they  the 
said  negroes  not  being  inhabitants  of,  nor  held  to  service  by  the 

laws  of  either  of  the  states  or  territories  of  the  United  States." 

Fourth  count 

{Same  as  third  count,  except) :  ^  was  then  and  there  present  aid- 
ing and  abetting  in  taking  on  board  and  receiving/' 

(For  final  county  see  p.  17,  07  n,  128  n). 

Forcibly  bringing  and  carrying  away  negroes  from  the  coast  of  Africa^ 
for  the  purpose  of  making  slaves  of  them,  under  act  of  15/A  May, 
1620,  s.  4.(9) 

That  C.  F.  D.,  late  of,  &c.,  in  the  circuit  and  district  aforesaid, 
heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  at  the  on  the 

coast  of  Africa,  being  a  port  or  place  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States  of  America,  out  of  the  jarisdic- 
tion  of  any  particular  state  of  the  said  United  States  of  America  and 
within  the  jurisdiction  of  this  court,  he  the  said  C.  F.  D.,  then  and 
there  being  one  of  the  ship's  company  of  a  certain  vessel, 'being  *  a 
called  the  owned  in  whole  or  in  part  by  a  certain  per- 

son or  persons  whose  names  are  to  the  said  jurors  unknown,  then 
and  still  being  a  citizen  or  citizens  of  the  United  States  of  America, 
did  piratically  and  feloniously  receive  negroes,  whose  names 

are  to  the  said  jurors  also  unknown,  in  and  on  board  of  said  vessel, 
being  a  called  the  at  on  the  coast  of  Africa  afore- 

said, with  the  intent  of  him  the  said  to  make  slaves  of  the 

aforesaid  negroes,  they  the  said  negroes  having  been  on, 

&c.,  seized  on  a  foreign  shore,  to  wit,  at  aforesaid,  on  the  coast 

of  Africa  aforesaid,  by  some  person  or  persons  whose  names  are  to 
the  said  jurors  unknown,  they  the  said  negroes  not  having 

been  held  to  service  or  labour  by  the  laws  of  either  of  the  states  or 
territories  of  the  United  States,  against,  &c.,  and  against^  &c.  {Con- 
elude  as  in  book  1,  chap.  3). 

Second  count. 

{Same  as  first  count,  except):  "did  piratically  and  feloniously, 
forcibly  bring  and  carry  negroes,  whose  names  are  to  the  said 

jurors  also  unknown,  in  and  on  board  of  said  vessel,  being  a 
called  the  from  the  on  the  coast  of  Africa  aforesaid, 

with  the  intent,"  &c.,  instead  qf  "did  piratically  and  feloniously  re- 
ceive." 

Third  count 

{Same  as  first  count  down  to  *,  and  then  proceed) ;  a  citizen  of 
the  United  States  of  America,  and  he  the  said  C.  F.  D.,  being  then  and 
there  one  of  the  ship's  company  of  a  certain  vessel,  being  a 
called  the  which  said  called  the  was  then  and  there 

a  foreign  vessel  engaged  in  the  slave  trade,  did  piratically  and  felo- 

(f)  United  States  o.  DriaooU,  New  York,  1845.    The  defendont  wai  not  tried,  having 
forfeited  bis  recogniiance.  * 
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niously  receive  negroes,  whose  names  are  to  the  said  jurors 

unknown,  in  and  on  board  of  said  foreign  vessel,  being  a  called 

the  at  the  on  the  coast  of  Africa,  with  the  intent  of  him 

the  said  to  make  slaves  of  the  aforesaid  negroes,  they  the 

said  '  negroes  having  been  on,  &c.,  seized  on  a  foreign  shore,  to 
wit,  at  aforesaid,  on  the  coast  of  Africa  aforesaid,  by  some  per- 

son or  persons  whose  names  are  to  the  said  jurors  also  unknown, 
they  the  said  negroes,  not  having  been  held  to  service  or  labour 

by  the  laws  of  either  of  the  states  or  territories  of  the  United  States, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  I ^  chap.  3). 

Fourth  count 

{Same  as  third  county  except):  "did  piratically  and  feloniously, 
forcibly  bring  and  carry  negroes,  whose  names  are  to  the  said 

jurors  unknown,  in  and  on  board  of  said  foreign  vessel,  being  a 
called  the  from  the  on  the  coast  of  Africa  afore* 

said,  with  the  intent,"  Suc^instead  of  ^ did  piratically  and  feloniously 
receive,"  &c. 

(For  final  countf  see  p.  17,  07  n,  133  n). 


CHAPTER  XIV. 

OFFENCES  AGAINST  THE  POST  OFFICE  LAWS  AND  BEVENUE  LAWS. 

Mail  robbery  by  putting  the  driver's  life  in  jeopardy^  4*^*»  ^'^  dangerous 
weapons  and  robbing  from  his  personal  custody  certain  bank  biUs^ 
letters  and  packets^  to  the  jurors,  g-c,  unknovm.{c^ 

That  J.  T.  H.,  late  of,  &c.,  yeoman,  together  with  a  certain  L.  H. 
and  a  certain  J.  A.,  on,  &c.,  in  the  night  of  the  same  day,  in  the  public 
highway  at  H.  county  at  the  district  aforesaid,  in  and  upon  one  D.B., 
then  and  there  being  the  carrier  of  the  mail  of  the  said  United  States, 
and  the  person  entrusted  therewith,  and  in  the  peace  of  God  and  of 
the  said  United  States  then  and  there  being,  with  force  and  arms  at 
the  district  aforesaid,  feloniously  did  make  an  assault  and  him  the  said 
D.  B.  in  bodily  fear  and  danger  of  his  life  in  the  highway  aforesaid, 
then  and  there  did  put  and  with  the  use  of  certain  dangerous  wea- 
pons, to  wit,  pistols  and  dirks,  which  the  said  J.  T.  H.  then  and  there 
in  his  hands  held,  he,  the  said  J.  H.,  did  put  in  jeopardy  the  life  of 
said  D.  B.,  he  the  said  D.  B.  then  and  there  being  entrusted  with  and 
having  the  custody  of  the  said  mail  *  of  the  said  United  States,  and 

(a)  U.  S.  V.  Hard,  before  Daval  and  Hoofton  Jsn  9  Wheel.  C  C.  383. 
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the  mail  aforesaid  so  entrusted  and  in  the  custody  as  aforesaid  of  said 
D.  B.,  certain  bank  bills,  letters  and  packets  to  the  jurors  aforesaid 
unknown,  belonging  to  certain  persons  to  the  jurors  aforesaid  un- 
known, fronoi  the  personal  custody  and  care  of  the  said  D.  B.,  and 
against  his  will  in  the  highway  aforesaid  at  the  district  aforesaid,  then 
and  there  feloniously  and  violently  did  rob,  steal,  take  and  carry  away, 
against,  &c.,  and  against,  &c.     (Conclude  as  in  book  1,  chap,  3). 

Second  count.  Same  as  first  to  *,  then  proceed: 
and  the  said  mail  of  the  said  United  States  from  the  custody,  pos- 
session and  care  of  said  D.  B.  and  against  the  will  of  said  D.  B.,  in  the 
highway  aforesaid  at  the  district  aforesaid,  did  then  and  there  felo- 
niously and  violently  rob,  steal,  take  and  carry  away,  against^  &c., 
and  against,  &c.    {Conclude  as  in  book  1,  chap,  3). 

Third  count 

{Same  as  first ,  omit  ting  the  qualijication  of):  "dangerous  wea- 
pons," {and  averring  the  robbery  to  be  of  the):  "said  mail  of  the 
United  States,  then  and  there  containing  sundry  letters,"  &c. 

Another  form  for  same.     First  county  robbing  of  the  mail  and  putting  £n 
jeopardy  with  pist6ls,{b) 

That  J.  P.,  otherwise  called  J.  M.,  late  of,  &c.,  yeoman,  and  G.  W., 
late  of,  &C.,  yeoman,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and  upon  one  S.  M'C,  in  the  peace  of 
God  and  of  the  said  United  States  of  America  then  and  there  being, 
then  and  there  being  the  carrier  of  the  mail  of  the  said  United  States, 
and  then  and  there  having  the  custody  of  the  said  mail  and  then  and 
there  proceeding  with  said  mail  from  the  city  of  P.  to  the  borough  of 
R.,  feloniously  did  make  an  assault  and  him  the  said  carrier  did  then 
and  there  of  the  said  mail  feloniously  rob,  and  in  then  and  there 
effecting  the  said  robbery  did  then  and  there,  by  the  use  of  dan- 
gerous weapons,  to  wit,  pistols,  put  in  jeopardy  the  life  of  the  said 
S.  M*C.,  he  the  said  S.  M'C.  then  and  there  being  as  aforesaid  the 
carrier  of  the  said  mail  of  the  United  States,  and  having  then  and 
there  the  custody  thereof,  contrary,  &c.,  and  against,  &c.  {Conclude 
as  in  book  I,  chap,  3), 

Second  count 

That  the  said  J.  P.,  otherwise  called  J.  M.,  and  the  said  G.  W., 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and  upon  the  said  S.  M*C.  (then  and 
there  being  a  carrier  of  the  mail  of  the  United  States),  and  then  and 
there  having  the  custody  of  the  said  mail,  *  and  then  and  there  pro- 
ceeding with  the  said  mail  from  the  city  of  P.  to  the  borough  of  R., 
feloniously  did  make  an  assault  and  him  the  said  S.  M'C.  in  bodily 
fear  and  danger  of  his  life  then  and  there  feloniously  did  put,  and  the 
said  mail  of  the  United  Slates  from  him  the  said  S.  M'C.,  then  and  there 
as  aforesaid  a  carrier  of  the  mail  of  the  United  States,and  then  and  there 
having  the  custody  thereof,  then  and  there  feloniously,  violently  and 
against  his  will,  did  steal,  take  and  carry  away;  and  in  then  and  there 
effecting  the  robbery  so  as  aforesaid  described,  did  then  and  there  by 

(h)  U.  a  V.  WilsoD,  1  Bnld.  78.  The  dereD<knts  were  oonvieted,  and  one  of  them 
executed. 
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the  nse  of  dangerous  weapons,  to  wit,  pistols,  put  in  jeopardy  the  life 
of  the  said  S.  M'C,  then  and  there  being  the  carrier  of  the  mail  of  the 
United  States,  and  then  and  there  having  the  custody  thereof,  contrary, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Third  counL  Same  as  first  down  to  *,  and  then  p-oceed : 
feloniously  did  make  an  assault,  and  the  life  of  him  the  said  S. 
M'C.  by  the  use  of  dangerous  weapons  did  then  and  there  put  in  jeo- 
pardy, and  the  said  mail  of  the  United  States  from  him  the  said  S. 
M'C.  then  and  there  feloniously,  violently  and  against  the  will  of  him 
the  said  S.  M'C.  did  steal,  take  and  carry  away,  contrary,  i&c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Obstructing  the  maiL{c) 

That  W.  M'C,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  knowingly  and 
wilfully  did  obstruct  and  retard  the  passage  of  the  *  mail  of  the 
United  States,  **  contrary,  &c.,  and  against,  &c,  {Conclude  as  in 
book  I  y  chap.  3). 

Second  count. 

(Same  as  first y  inserting  at  *  the  words)  "  driver  of  the,"  {and 
at  **  the  words)  «  conveying  the  same." 

Third  count. 

(Same  as  second,  inserting)  "carrier"  in  place  of  "driver." 

Fourth  count. 

(Same  as  first ,  inserting  at*  the  words)  "carriage  carrying  the." 

Opening  a  letter  in  the  United  States  mail.(d) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  one  G.  T.,  late  of,  &c.,  yeoman,  did  open  a  letter  directed 
to  a  certain  C.  M.,  which  had  been  in  a  post  office,  to  wit,  the  post  office 
at  P.,  and  before  it  had  been  delivered  to  the  said  person  to  whom  it 
was  so  directed,  with  a  design  to  obstruct  the  correspondence,  to  pry 
into  another's  business  and  secrets,  contrary,  ^.,  and  against,  &a 
{Conclude  as  in  book  1,  chap.  3). 

Second  and  third  couniSyfor  embexzlingf  ^c. 

Stealing  from  the  mail  of  the  United  States.    First  count,  stealing  the 
mail.{e) 

That  A.  B.,  late  of,  &c.,  in,  &c.,  heretofore,  to  wit,  on,  &c.,  with 
force  and  arms  in,  &c.,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there  feloniously  steal  the  mail  of  the  United  States  of 

(e)  The  defendant  was  convicted  and  sentenced,  on  evidence  thowingf  that  on  the  arri- 
val of  the  cars  containing  the  mail  at  the  depot  in  Philadelphia,  he  drove  his  cab  over  the 
rails,  and  prevented  the  progress  of  the  mail;  U.S.  v.  M*Carran,  Phil.  1847.  The 
indictment  was  prepared  by  Mr.  Pettit,  U.  S.  attorney,  to  whom  I  have  the  pleasure  of 
acknowledging  my  obligations  both  for  this  and  for  other  accarate  aJid  valoable  prece. 
dents. 

(d)  U.  a  V,  Tilghman,  Phil.  1837.  Drawn  by  Mr.  J.  M.  Read,  then  district  attorney. 
The  defendant  was  acqnitted  on  this  count. 

(e)  U.  S.  V.  Hoff.    The  defendant  was  convicted  and  sentenced. 
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America^  against,  &c.,  and  against^  &c.     {Conclude  as  in  hook  \, 
chap.  3). 

Second  count     Stealing  from  the  mail  certain  letters  and  packets* 

That  A,  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  at,  &c.,  and  within  the  jurisdiction  of  this  court,  did  then  and 
there  feloniously  steal  and  take  from  and  out  of  a  mail  of  the  United 
States  of  America,  certain  letters(/)  and  packets,  against,  &c.,  and 
against,  Sic.     {Conclude  as  in  book  1,  chap.  3). 

Third  count  Taking  letters  from  the  mail  and  opening  and  embez- 
tUng  them. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms  at,  &c.,  in  the  Southern  District  of  New  York  in  the  Second 
Circuit,  and  within  the  jurisdiction  of  this  court,  did  then  and  there 
feloniously  take  the  mail  of  the  United  States  of  America,  and  cer- 
tain letters  and  packets  therefrom,  and  did  open,  emhezzle  and 
destroy  such  mail,  letters  and  packets,  the  same  containing  articles  of 
value,  against,  &c.,  and  against,  Sic.   {Conclude  as  in  book  1 ,  chap.  3). 

Fourth  count  Stealing  a  letter^  specifying  its  contents^  and  by  whom 
sent. 

Thai  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  a  certain  letter,  then  lately  before  put  into  a  mail 
of  the  United  States  of  America,  at  the  post  office  at,  &c.,  in,  &c., 
by  C.  D.,  and  intended  to  be  conveyed  by  mail  from  said  to 

the  post  office  at,  &c.,  for  and  to  be  delivered  to  £.  F.,  at,  &c«,  which 
said  letter  did  then  and  there  contain  an  article  of  value,  to  wit,  (Aere 
specify  the  articlcy  and  value  of  the  same)y  the  said  letter  then  and 
there,  to  wit,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  he  the 
said  A.  B.,  then  and  there  with  force  and  arms  feloniously  did  steal 
and  take  from  and  out  of  a  mail  of  the  said  United  States  of  America, 
against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Fifth  count.     Same  asfourth,  without  averment  of  contents. 

That  A.  B.,  late  of,  die.,  on,  &c.,  with  force  and  arms  at,  &c.,  and 
within  the  jurisdiction  .of  this  court,  did  then  and  there  feloniously 
take  from  and  out  of  a  mail  of  the  United  States,  a  certain  letter, 
then  lately  before,  to  wit,  on,  &c.,  put  into  a  mail  of  the  United 
States  of  America,  at,  &c.,  and  within  the  jurisdiction  of  this  court, 
which  said  letter  was  directed  to  E.  F.,  at,  &c.,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Sixth  count 

That  A.  B.,  late  of,  dic^  on,  &c.,  with  force  and  arms  at,  &c,  and 
within  the  jurisdiction  of  this  court,  did  then  and  there  feloniously 
take  a  certain  letter  directed  to  E.  F.,  at,  &c.,  said  letter  containing 
an  article  of  value,  from  and  out  of  a  mail  of  the  United  Stales  of 
America,  and  did  open  and  embezzle  said  letter,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Seventh  count 

That  A.  B.,  late  of,  &c,  on,  &c.,  with  force  and  arms  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  did  then  and  there  feloniously 

(/)  This  »  f«Jl  enough,  no  ptrticnlar  description  of  the  letter  bein^  necessary  ;  though 
if  the  letter  be  particularly  described^  it  must  be  proi^d.  as  laid ;  U.  S.  «.  Lancaster^ 
2  McLean  4»J. 
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take  a  certain  letter  directed  to  E.  F.,  at,  &o.,  said  letter  containing 
an  article  of  value,  to  wit,  a  certain  for  the  payment  of 

and  of  the  value  of  from  and  out  of  the  mail  of  the  United 

States  of  America,  and  did  then  and  there  open  and  embezzle  said 
letter,  containing  said  article  of  value,  against,  &c.,  and  against^  &c. 
(Conclude  as  in  book  1,  chap,  3). 

{Far  final  county  see  p.  17,  27  n,  123  n). 

Another  farm  far  same^  tvith  counts  for  openings  ^c.    First  county  steal- 
ing  a  letter  and  packeL{g) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  W.  K.  of,  &c.,  yeoman  *  did  then  and  there  steal  and 
take  from  and  out  of  the  mail  of  the  United  States  a  letter  and  packet, 
contrary,  &c.,  and  against,  d^c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count,    Same^  stating  route  of  maiL 

{Same  c^  first  count  to  *,and  then  proceed):  "did  then  and  there 
steal  and  take  from  and  out  of  a  mail,  to  wit,  the  mail  of  the  United 
States,  then  and  there  proceeding  from  H.  in  the  State  of  Pennsylva- 
nia, to  wit,  at,  &c.,  towards  D.  in  the  State  of  P.,  to  wit,  at,  &c.,  afore- 
said, a  letter  and  packet,  contrary,  &c.,  and  against,''  &a  {Conclude 
as  in  book  1,  chap,  3). 

Tiirrf  counL    Stating  direction  of  letter. 

{Same  as  first  count  to  *,  and  then  proceed) :  "did  then  and  there 
steal  and  take  from  and  out  of  the  mail  of  the  United  States  a  letter 
addressed  to  contrary,  &c.,  and  against,"  &c.    {Conclude  as  in 

book  1,  chap,  3), 

Fourth  count.    Samey  stating  both  route  and  direction  of  letter, 

{Same  as  first  down  to  *,  and  then  proceed) :  «  did  then  and  there 
steal  and  take  from  and  out  of  a  mail,  to  wit,  the  mail  of  the  United 
States,  then  and  there  proceeding  from  to  wit,  at,  &c.,  towards 

to  wit,  at,  &c.,  a  certain  other  letter,  to  wit,  a  letter  from  J.  L., 
addressed  to  contrary,  &c.,  and  against,"  &jz,     {Conclude  as  in 

book  1,  chap,  3). 

Fifth  count.    Embezzling  and  destroying  letter, 

{Same  as  first  count  to  *,  and  then  proceed) :  "did  then  and  there 
embezzle  and  destroy  a  letter  and  packet,  which  had  been  in  a  post 
office,  before  it  was  delivered  to  the  person  and  persons  to  whom  it 
was  directed,  contrary,  &c.,  and  against,"  &c.  {Conclude  as  in  book 
1,  ohap.  3). 

Sixth,  seventh  and  eighth  counts.  For  embezzling,  ^c,  varying  the  state- 
ment of  route  and  direction  as  in  second,  third  and  fourth  counts. 

Ninth  count    Against  person  employed  in  post  office  for  opening,  ^c. 

That  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  withm,  &c.,  the  said 
W.  K.  being  then  and  there  a  person  employed  in  a  department  of 
the  post  office  establishment,  did  then  and  there  unlawfully  open  a 
letter  with  which  he  was  then  and  there  entrusted  and  which  had 
come  to  his  possession,  and  which  was  intended  to  be  conveyed  by 


(f)  U.  8.  V.  Kramer,  Phil  1836.    This  indictment  was  prepared  by  Mr.  Gilpin.    The 
defendoia  was  convicted  and  sentenced. 
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post,  contrary^  &€.,  and  against,  &c  {Conclude  as  in  book  i, 
chap,  3). 

Terdh  cmmL    Against  carrier  ff/r  embezzling  and  destroying  letter. 

That  afterwards,  to  wit,  on,  &c.,  at,  &(*.,  and  within,  &c.,  the  said 
W.  E.  being  then  and  there  a  person  employed  in  a  department  of 
the  post  office  establishment,  to  wit,  as  a  carrier(i)  of  the  mail  of  the 
United  States  from  the  post  office  at  H.  to  the  post  office  at  D.,  to  wit, 
at  the  district  aforesaid  did  embezzle  and  destroy  a  letter  with  which 
he  was  then  and  there  entrusted  and  which  had' then  and  there  come 
to  his  possession,  and  was  the;nand  there  intended  to  be  conveyed  by 
post,  then  and  ther^  containing  a  bank  note,  to  wit,  a  bank  note  of 
the  Bank  of  Pennsylvania  for  one  hundred  dollars,  marked  with  the 
letter  S.  and  numbered  No.  162 ;  contrary,  &c.,and  against,  &c.  {Con- 
clude as  in  book  1,  chap,  3). 

Sepreting  and  embezzling  from  the  United  States  mail  a  letter  containing 
money,  the  party  being  connected  with  a  post  cffice,  and  the  letter  being 
directed  to  certain  persons  under  tlie  name  cf  afirm.{j) 

That  J.  W.,  late  of,  &c.,  on,  Ac.,  was  a  person  employed  in  one  of 
the  departments  of  the  post  office  establishment  of  the  said  United 
States,  to  wit,  a  clerk,  {or  otherwise)^  in  the  post  office  at(^) 
in  the  district  aforesaid,  and  that  on,  &c.,  in  the  said  post  office 
at,  &c.,  a  certain  letter,(/)  then  lately  before  sent  by  one  C.  D.  of, 
&c.,  and  intended  to  be  conveyed  by  post  to  certain  persons  using 
trade  and  commerce  in  the  city  of  in  said  Southern  District  of 

New  York,  under  the  name,  style  and  firm  of  and  which  said 

letter  contained  {slate  the  contents  of  said  letter  and  the  value) j{m) 
came  into  the  possession  of  him  the  said  J.  W.,  so  then  and  there 
being  employed  as  a  clerk  in  the  said  post  office  at  aforesaid, 

and  that  he  the  said  J.  W.  being  so  employed  in  the  said  post  office 
and  the  said  letter  so  then  and  there  containing  the  said  having 

so  as  aforesaid  come  into  the  possession  of  him  the  said  J.  W.,  he  the 
said  J.  W.  did  then  and  there  with  force  and  arms  on,  &c.,  at,  &c., 
feloniously  secrete  the  said  letter  so  then  and  there  containing  the 
said  contrary,  die.,  and  against,  &c.     {Conclude  as  in  book  1, 

chap,  3). 

Second  count 

{Like  first  county  substituting) :  ^<  feloniously  embezzle  the  said 
letter,"  &c.,/or  "feloniously  secrete  the  said  letter." 

Third  count 

[Like  first  county  substituting) :  "  feloniously  secrete  and  em- 
bezzle  the  said  letter,"  ybr  «  feloniously  secrete  the  said  letter." 

(t)  A  carrier  is  within  the  act;  U.  S.  e.  Bclew,  2  Brock.  280. 

{j)  U.  S.  V.  Wisner,  New  York,  1844.  Tho  defendant  was  convicted.  See  for  a  simi- 
lar form  ante,  p.  199. 

(k)  The  «« employment"  must  be  distinctly  alleged;  U.  S.  v.  Nott,  1  M'Lean  499. 

\l )  Though  it  may  be  prudent  to  describe  the  letter  with  tho  particularity  that  follows, 
yet  it  would  seem  to  be  enough  to  aver  that  it  csme  into  the  hands  of  the  postmaster, 
without  stating  where  it  was  mailed  or  by  what  route  it  was  conveyed ;  U.  S.  o.  Laocas. 
tcr,  2  M'Lean  431 ;  U.  S.  t>.  Martin,  ib.  256. 

'(m)  Neither  the  letter  nor  the  notes  enclosed  in  it  need  be  specifically  described,  tboDgh 
if  tliey  are,  a  variance  will  be  fatal ;  U.  S.  o.  Lancaster,  2  McLean  431. 
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Fourth  count 

(Like  first  count,  except  instead  of) :  "  he  the  said  J.  W.  did  then 
and  there  with  force  and  armS;  on,  &c.,  at,  &c.y  feloniously  secrete 
the  said  letter  so  then  and  there  containing  the  said  ,"  insert, 

<^  he  the  said  the  said  of  the  value  aforesaid,  with  force 

and  arms  feloniously  did  steal  out  of  the  aforesaid  letter.'' 

Fifth  count 

(Like  fourth  county  except  instead  of) :  "  feloniously  did  steal," 
&c.,  insert,  ^*  feloniously  did  take." 

Sixth  count 

(Like  fifth  county  except  instead  of) :  "feloniously  did  take,"  in- 
sert, <<  feloniously  did  steal  and  take." 

Seventh  count  Far  embezzling,  SfC,  averring  specially  the  character 
and  route  of  letter,  Spc, 

That  on,  &c.,  one  A.  B.  of,  &c.^  deposited  in  the  post  office  of  the 
said  United  States  at  aforesaid,  a  certain  letter  addressed  and 

directed  to  C.  D.,  at,  dLC.,  by  the  name  aud  description  of,  (repeat  the 
name  of  the  firm  if  such  is  the  case),  being  the  name,  style  and 
firm  under  which  the  said  on,  &c.,  used  trade  and  commerce 

and  transacted  commercial  business  in  the  said  city  of  which 

said  letter  then  and  there  containing,  (state  the  contents),  which  said 
letter  so  as  aforesaid  containing  the  said  was  intended  to  be 

conveyed  by  post  to  the  city  of  in  the  district  aforesaid,  to  the 

said  C.  D.  so  as  aforesaid  using  trade  and  commerce  under  the  name, 
style  and  firm  of  C.  D.  at  the  said  city  of 

And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further  present, 
that  afterwards,  to  wit,  on,  &c,  the  said  letter  so  containing  the  said 
and  so  intended  to  be  conveyed  by  post,  came  into  the  posses- 
sion of  J.  W.,  of,  &c.,  the  said  J.  W.  on,  &c.,  at,  &c.,  being  a  person 
employed  in  one  of  the  departments  of  the  post  office  establishment 
of  the  said  United  States  of  America,  to  wit,  being  a  person  em- 
ployed as  a  clerk  in  the  post  office  of  the  said  United  States  at,  &c., 
and  that  he  the  said  J.  W.  being  then  and  there  so  employed  as  afore- 
said, and  the  said  letter  containing  the  said  so  intended  to  be 
conveyed  by  post,  having  then  and  there  come  into  the  possession  of 
him  the  said  J.  W.,  he  the  said  J.  W.  did  then  and  there  with  force 
and  arms  feloniously  embezzle  the  said  letter  so  containing  the  said 
against,  &c.,  and  against,  &c.   (Conclude  as  in  book  1,  chap.  3). 

Eighth  count 

(Like  seventh  count,  except  instead  of):  "with  force  and  arms 
feloniously  embezzle  the  said  letter  so  containing  the  said  ," 

insert,  "  with  force  and  arms  feloniously  steal  and  take  the  said 
of  the  value  aforesaid,  out  of  the  aforesaid  letter." 

NinOi  count 

(Like  eighth  count,  except  instead  of):  "with  force  and  arms 
feloniously  steal  and  take  the  said  of  the  value  aforesaid,  out 

of  the  aforesaid  letter,"  insert,  "with  force  and  arms  feloniously 
secrete  the  said  letter  so  containing  the  said  of  the  value  afore- 

said." 
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Procuring  and  advising  a  person  entrusted  with  tiie  mail  to  secrete 
U.(n) 

That  J.  B.  M.y  &c.y  did  at,  &c.y  on,  &c.,  procure,  advise  and  assist 
J.  J.  S.  to  secrete,  embezzle  and  destroy  a  mail  of  letters,  with  which 
the  said  J.  J.  S.  was  entrusted,  and  which  had  come  to  his  possession 
and  was  intended  to  be  conveyed  by  post  from  in  the  district  afore- 

said, to  also  in  said  district,  containing  banjc  notes,  the  said  J.  J.  S. 

being  at  the  time  of  such  procuring,  advising  and  assisting,  then  and 
there  a  person  employed  in  one  of  the  departments  of  the  post  office 
establishment,  to  wit,  a  carrier  of  the  mail  of  the  United  States  from 
aforesaid,  to  aforesaid,  contrary,  &c.     {Conclude  as  in 

book  1,  chap.  3). 

Second  count  Procuring  and  advising  a  person  entrusted  with  the 
mail  to  secrete  a  particular  letter. 

That  the  said  J.  B.  M.  did  procure,  advise  and  assist  J.  J.  S.  to 
secrete,  embezzle  and  destroy  a  letter  addressed  by  J.  S.  to  J.  B.,  with 
which  the  said  J.  J.  S.  was  entrusted,  and  which  came  to  his  posses- 
sion and  was  intended  to  be  conveyed  by  post  from  in  the  dis- 
trict aforesaid,  to  aforesaid,  containing  sundry  bank  notes, 
amounting  in  the  whole  to  sixty  dollars,  of  a  denomination  to  the 
jurors  aforesaid  unknown,  and  of  the  issue  of  a  bank  to  the  said 
jurors  also  unknown,  the  said  J.  J.  S.  being  at  the  time  of  such  pro- 
curing, advising  and  assisting,  then  and  there  a  person  employ^  in 
one  of  the  departments  of  the  post  office  establishment,  to  wit,  a  car* 
rier  of  the  mail  of  the  United  States  from  aforesaid,  to 
aforesaid,  contrary,  dx.     {Conclude  as  in  book  1,  chap,  3). 

Smuggling  under  19  s.  of  act  of  August  30,  1842— (ter|^  act) — Peter^ 
Statutes  at  Large  565.(o) 

That  B.  L.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and 
within,  &c.,  {or  otherwise)^  knowingly  and  wilfully,  with  intent  to 
defraud  the  revenue  of  the  United  States  of  America,  did  (smuggle 
and)  clandestinely  introduce  into  the  United  States  of  America,  to 
wit,  into  the  port  and  district  of,  &c.,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  t  certain  goods,  wares 
and  merchandise,  *  subject  to  duty  by  law,  and  which  should  have 
been  invoiced,  without  paying  or  accounting  for  the  duty  due  and 
payable  on  said  goods,  wares  and  merchandise,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count 
-    {Same  as  first  count  to  *,  and  then  proceed) :  to  wit,  {specify  the 
articlesy  marks  and  quantities  particularly)^  of  the  value  of 
dollars,  all  of  which  said  goods,  wares  and  merchandise  were  subject 
to  duty  by  law,  and  which  should  have  been  invoiced,  without  pay- 
ing or  accounting  for  the  duty  to  which  said  goods,  wares  aud  mer- 


(n)  United  SUt«9  o.  Mills,  7  Petera  138. 

(o)  United  Sutea  «.  Loewi,  New  York.     The  defendant  wu  toqoitted,  but  no  qocstkn 
woa  raised  on  this  indictuient. 
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chandise  were  so  subject  as  aforesaid,  against,  &c.j  and  against,  &c. 
{Conclude  as  in  book  I,  chap.  3). 

Third  count 

{Like  second  county  except  instead  qf) :  ^^  all  of  which  said  goods, 
wares  and  merchandise  were  subject,"  &c.,  insert,  <^  which  said 
goods,  wares  and  merchandise  so  smuggled  as  aforesaid,  were  then 
and  there  by  the  laws  of  the  United  States  of  America  subject  to 
duty,  and  should  have  been  invoiced,  he  the  said  B.  L.,  at  the  time 
he  so  smuggled  the  said  goods,  wares  and  merchandise  as  aforesaid, 
not  having  paid  or  accounted  for  the  duty  to  which  the  said  goods, 
wares  and  merchandise  were  subject  as  aforesaid,"  against,  &c^  and 
against,  &c.    \Conclude  as  in  book  I,  chap,  3). 

Fourth  counL    Like  the  first  countf  omitting  the  words  in  brackets. 

Fifth  count 

That  B.  L.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  know- 
ingly and  wilfully  with  intent  to  defraud  the  revenue  of  the  United 
States  of  America,  did  smuggle  and  clandestinely  introduce  into  the 
United  States,  to  wit,  into  the  City  of  New  York  in  the  Southern 
District  of  New  York  and  within  the  jurisdiction  of  this  court,  certain 
goods,  wares  and  merchandise,  to  wit,  {as  is  specified  in  preceding 
counts)^  of  the  value  of  dollars,  which  said  goods,  wares  and 

merchandise  so  smuggled  and  clandestinely  introduced  into  the  United 
States  of  America  as  aforesaid,  were  subject  to  duty  by  law  and 
should  have  been  invoiced,  he  the  said  B.  L.  at  the  time  he  so  smug- 
gled and  clandestinely  introduced  the  said  goods,  wares  and  merchan- 
dise as  aforesaid,  well  knowing  that  the  duty  due  and  payable  upon 
said  goods,  wares  and  merchandise  had  not  been  paid  or  accounted 
for,  and  he  the  said  B.  L.,  at  the  time  he  so  smuggled  and  clandes- 
tinely introduced  the  said  goods,  wares  and  merchandise  as  aforesaid, 
well  knowing  that  the  said  goods,  wares  and  merchandise  had  not 
been  invoiced,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chap.  3). 

Sixth  count 

{Same  as  first  count  to  t,  and  then  proceed) :  in  a  certain  vessel, 
being  a  called  the  certain  goods,  wares  and  merchandise, 

to  wit,  {here  specify  articles,  fyc,  as  in  second  count),  of  the  value  of 
which  said  goods,  wares  and  merchandise  so  smuggled  and 
clandestinely  introduced  into  the  United  States  M  America  as  afore- 
said, were  unladen  from  said  called  the  without  any  per- 
mit from  the  collector  and  naval  officer  of  the  port  and  district  of  the 
City  of  New  York  for  such  unlading,  he  the  said  B.  L.,  at  the  time 
he  so  smuggled  and  clandestinely  introduced  said  goods,  wares  and 
merchandise  as  aforesaid,  and  at  the  time  said  goods,  wares  and 
merchandise  were  unladen  without  a  permit  as  aforesaid,  not  having 
paid  or  accounted  for  the  duty  to  which  said  goods,  wares  and  mer- 
chandise were  subject  as  aforesaid,  and  the  duty  to  which  said  goods, 
wares  and  merchandise  were  subject  as  aforesaid,  not  being  paid  or 
accounted  for  by  any  person  or  persons  whatsoever,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

{For  final  count,  see  p.  17,  97  n,  123  n). 


Digitized  by  LjOOQIC 


fi38  orrEircES  against  socibtt. 


CHAPTER  XV. 

TRXASOZr. 

Lem/ing  war  against  the  United  States^  with  overt  acts^  the  first  charging 
levying  war  generally,  the  second^  resisting  tfie  execution  of  a  particu- 
lar law  by  preventing  the  marshal  from  serving  process,  and  the  third, 
resisting  the  same  by  rescuing  prisoners  taken  by  the  marshal.(a) 

That  J,  P.,(*)  late  of  the  County  of  Bucks  in  the  State  and  District 
of  Pennsylvania,  yeoman,  &c.,  owing  allegiance(c)  to  the  United  States 
of  America,  wickedly  devising  and  intending  the  peace  and  tranquiUity 
of  the  said  United  States  to  disturb  and  to  prevent  the  execution  of 
the  laws  thereof  within  the  same,  to  wit,  a  law  of  the  said  United 
States,  entitled  an  act,  &c.,and  also  a  law  of  the  said  United  States,  en- 
titled an  act,  &a,  on)  &c.,  in  the  state  and  district  a&resaid,(cf)  and 
within  the  jurisdiction  of  this  court,  wickedly  and  traitorously(«)  did 
(/)  intend  to  levy  war(^)  against  the  said  United  States  within  the 
same,  and  to  fulfil  and  bring  to  effect  the  said  traitorous  intention  of  him 
the  said  J.  F.,  afterwards,  that  is  to  say,  on,  &c.,(^)  in  the  said  state,  dis- 
trict and  county  aforesaid,  and  within  the  jurisdiction  of  this  court,(A) 

(a)  The  iodictment  against  John  Fries,  on  which  he  was  eriginallj  tried  and  oonTicted 
before  Judge  Iredell  and  Judffe  Peters,  in  1799,  contained  bat  one  overt  act,  viz.  the  first 
one  in  the  present  form  ;  see  Davis*  Prec.  256.  A  new  trial  was  granted,  and  before  the 
second  venire  issued,  Mr.  Rawle,  then  district  attorney,  moved  to  quash  the  first  indictmeDt, 
which  being  done,  the  one  in  the  text  was  sobetitated. 

(6)  Under  tiie  constitutional  limitation  it  has  been  doubted  whether  in  the  United  States 
the  common  law  principle  that  all  are  principals  in  treason  is  applicable;  U.  S.  o.  Barr, 
4.  Cranch  472,  501 ;  but  it  appears  that  the  common  law  is  unaltered  as  regards  the  indi- 
vidual states;  Davis*  Va.  Crira.  Law  38. 

(c)  "  If  any  person  or  persons,  owing  allegiance  to  the  United  States  of  America,  shall 
levy  war  against  them,*'  &c.,  *'he  shall,*'  &c.;  act  of  April  30tb,  1790,  s.  1.  Under  tins 
section  the  averment  in  the  text  is  essential. 

(d)  Though  the  venire  must  be  put  in  a  county  where  an  overt  act  can  be  proved,  yet 
the  proof  of  one  overt  act^will  entitle  the  prosecution  to  introduce  additional  overt  acts  of 
the  same  species  in  other  counties;  2  Chit.  C.  X^  63;  1  East  P.  C.  125;  4£ast  R.  171 ; 
Fost.  9. 

(«)  This  word  is  essential,  being  the  distinguishing  qualification  of  the  offisnce  ;  S  Ld. 
Raym.  870 ;  Comb.  259 ;  1  East  P.  C.  1 15. 

(/)  The  usual  form  is  **  did  compass,  imagine  and  intend,**  2  Chit  C.  L.  68 ;  see  fbnn  on 
p.  639  ;  though  **  intend**  is  enough. 

iff)  ^^  P<"'i  ^'  U)f  ^o  P-  ^^* 

(g)  The  same  laiity  is  allowed  in  pleading  time  to  an  overt  act,  as  in  pleading  time  in . 
other  cases;  see  ante,  p.  8;  though  of  course  overt  acts  should  be  laid  as  committed  sub- 
sequently to  the  intending  of  the  treason.  Formerly  the  several  overt  acts  were  laid  at 
dijitinct  times,  but  this,  it  seems,  is  unnecessary  ;  1  East  P.  C.  125  ;  Fost  8, 9, 194 ;  1  Hale 
122;  2ChitC.  L.  66. 

(A)  Any  number  of  overt  acts  may  be  introduced,  and  either  of  them,  like  the  sereral 
assignments  in  perjury  or  false  pretences,  will  be  enough  by  itself  to  supports  conviction; 
1  East  P.  C.  123 ;  2  Chit  C.  P.  66. 

One  species  of  treason  may  be  laid  and  proved  as  an  overt  act  of  another;  1  East  P.  C. 
62,  117;  and  therefore  it  is  usual  to  insert  in  the  indictment  one  count  for  **  levying  war,*' 
showing  the  overt  acts,  and  then  to  add  a  second  "  for  adhering  to  the  enemies  of  the  Unit- 
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with  a  great  multitude  of  persons  whose  names  are  to  the  said  grand 
inquest  unknown,  to  a  great  number,  to  wit,  the  number  of  one  hun- 
dred persons  and  upwards,  armed  and  arrayed  in  a  warlike  manner, 
that  is  to  say,  with  guns,  swords  and  other  warlike  weapons,  as  well 
offensive  as  defensive^  being  then  and  there  unlawfully  and  traitor- 
ously assembled,  did  traitorously  assemble  and  combine  against  the 
said  United  States,  and  then  and  there  with  force  and  arms  wickedly 
and  traitorously,  and  with  the  wicked  and  traitorous  intention  to  op- 
pose and  prevent  by  means  of  intimidation  and  violence  the  execution 
of  the  said  laws  of  the  said  United  States,  within  the  same,  did  array 
and  dispose  themselves  in  a  warlike  and  hostile  manner  against  the 
said  United  States,(i)  and  then  and  there  with  force,  in  pursuance  of 
such  their  traitorous  intention,  he  the  said  J.  F.  with  the  said  persons 
so  as  aforesaid  traitorously  assembled,  armed  and  arrayed  in  manner 
aforesaid,  wickedly  and  traitorously  did  levy  war(^')  against  the  said 
United  States. 

(And(A;)  further  to  fulfil  and  bring  to  effect  the  said  traitorous  inten- 
tion of  him  the  said  J.  F.,  and  in  pursuance  and  in  execution  of  the 
said  wicked  intention  and  traitorous  combination  to  oppose,  resist  and 
prevent  the  said  laws  of  the  said  United  States  from  being  carried  in- 
to execution  in  the  state  and  district  aforesaid,  he  the  said  J.  F.,  after- 
wards, to  wit,  on,  &c.,  in  the  state,  district  and  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  with  the  said  persons,  whose 
names  to  the  grand  inquest  aforesaid  are  unknown,  did  wickedly  and 
traitorously  assemble  against  the  United  States  with  the  avowed  in- 
tention by  force  of  arms  and  intimidation,  to  prevent  the  execution  of 
the  said  laws  of  the  said  United  States  within  the  same,  and  in  pur- 
suance and  execution  of  such  their  wicked  and  traitorous  combination 
and  intention,  he  the  said  J.  F.,  then  and  there  with  force  and  arms, 
with  the  said  persons  to  a  great  number^  to  wit,  the  number  of  one 
hundred  persons  and  upwards,  armed  and  arrayed  in  a  warlike  man- 
ner, that  is  to  say,  with  guns,  swords  and  other  warlike  weapons 
as  well  offensive  as  defensive,  being  then  and  there  unlawfully  and 
traitorously  assembled),  did  wickedly  and  traitorously  resist  and  op- 
ed States,**  and  repeatingr  the  same  overt  acts;  3  Chit  C.  L.  64;  seetfr.  for  precedents,  73 
and  74.  Bat  it  seems  that  no  overt  can  be  given  in  evidence  under  any  breach  of  treason, 
unless  it  be  expressly  laid  as  an  overt  net  of  such  treason,  althou^fh  it  be  laid  as  an  overt 
act  of  some  other  treason  in  the  same  indictment ;  2  East  P.  C.  117. 

Two  witnesses  to  an  overt  act  are  not  absolutely  necessary  to  authorize  the  grand  jury  to 
find  a  bill ;  1  Bnrr*s  trial  196;  though  the  contrary  opinion  was  expressed  on  Fries*  trial; 
t6.  p.  14. 

(i)  This  manner  of  charging  the  hostile  assemblage  is  approved  in  East  P.  C.  58,  116; 
2  East  R.  11 ;  1  Hale  ed.  by  Stokes  and  Ing.  150;  3  Chit  C.  L.  64. 

(j)  To  say  nakedly  that  the  defendant  **  levied  war,**  is  not  enough  in  England;  1  East 
P.  C.  116-17;  Wh.  C.  L.  583;  Carli8le*s  case,  1  Dall.  35;  nor  under  the  constitution  and 
act  of  congress  is  it  probable  the  law  would  be  considered  as  different  The  practice,  as  will 
be  seen,  has  always  been  to  introduce  overt  acts,  or  at  all  events  to  introduce  a  specifica- 
tion of  what  the  overt  acts  consisted  in.  Still,  as  levying  war  is  an  overt  act  by  itself,  no 
other  overt  act  need  be  alleged,  where  it  is  charged  that  what  was  done  by  the  defisndant 
was  done  in  a  warlike  manner;  2  Chit  C.  L.  65. 

(Ar)  It  is  sufficient,  in  stating  several  overt  acts,  to  couple  them  together  by  an  **  and  ** 
without  repeating  **  and  the  jury  further  present,**  &,c,  or  the  like,  but  that  form  is  the 
proper  one  in  laying  distinct  species  of  trea:»on;  1  East  P.  C.  116;  see  Holt  686^7;  4 
Harg.  St  Tr.  702. 

54 
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pose  the  marshal  of  the  said  United  States  in  and  for  the  said  Penn- 
sylvania district,  in  the  execution  of  the  duty  of  bis  office  of  marslial 
aforesaid,  and  then  and  there  with  force  and  arms  with  the  said  great 
multitude  of  persons,  so  as  aforesaid  unlawfully  and  traitorously  as- 
sembled and  armed  and  arrayed  in  manner  aforesaid,  he  the  said  J. 
F.  wickedly  and  traitorously  did  oppose  and  resist  and  prevent  the 
said  marshal  of  the  said  United  States  from  executing  the  lawful  pro- 
cess to  him  directed  and  delivered  against  sundry  persons  inhabitants 
of  the  county  aforesaid  and  district  aforesaid,  and  charged  upon  oath 
before  the  judge  of  the  District  Court  of  the  said  United  States  for  the 
said  district,  with  having  entered  into  a  conspiracy  to  prevent  the  ex- 
ecution of  the  said  law  of  the  United  States,  entitled  an  act,  &c., 
which  process  duly  issued  by  the  said  judge  of  the  said  District  Court 
of  the  district  aforesaid,  the  said  marshal  of  the  said  United  States 
then  and  there  had  in  his  possession  and  was  then  and  there  proceed- 
ing to  execute,  as  by  law  he  was  bound  to  do;  and  so  the  said  grand 
inquest,  upon  their  respective  oaths  and  affirmations  aforesaid  do  say, 
that  the  said  J.  F.  in  manner  aforesaid  as  much  as  in  him  lay,  wicked- 
ly and  traitorously  did  prevent,  by  means  of  force  and  intimidation, 
the  execution  of  the  said  law  of  the  said  United  States,  in  the  said 
state  and  district  of  Pennsylvania. 

{Repeat  passage  as  in  brackets  and  then  proceed) :  did  traitorously 
with  force  and  arms  and  against  the  will  of  the  said  marshal  of  the 
said  United  States  and  for  the  district  aforesaid,  liberate  and  take  out 
of  his  custody  sundry  persons  by  him  before  that  time  arrested,  and 
in  his  lawful  custody  then  and  there  being  by  virtue  of  lawful  process 
against  them  issued  by  the  said  judge  of  the  District  Court  of  the  said 
United  States  for  the  said  Pennsylvania  district,  on  a  charge  upon  oath 
of  a  conspiracy  to  prevent  the  execution  of  the  said  law  of  the  said 
United  States,  entitled  an  act,  &c. ;  and  so  the  grand  inquest  aforesaid 
upon  their  respective  oaths  and  affirmations  aforesaid  do  say,  that  the 
said  J.  F.  as  much  as  in  him  lay,  did  then  and  there  in  pursuance  and 
in  execution  of  the  said  wicked  and  traitorous  combination  and  inten- 
tion, wickedly  and  traitorously  by  means  of  force  and  intimidation 
prevent  the  execution  of  the  said  law  of  the  said  United  States,  en- 
titled an  act,  &c.,  and  the  said  law  of  the  said  United  States  entitled 
an  act,  &c.,  in  the  state  and  district  aforesaid,  contrary  to  the  duty  of 
his  said  allegiance,(/)  against,  &c.,  and  also  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

{For  final  county  see  p.  17,  97  n,  123  n). 

Another  form  for  same.{n) 

That  A.  B.,  late  of,  &c.,  attorney  at  law,  being  an  inhabitant  of, 
and  resident  within  the  United  States,  and  under  the  protection  of 

(0  This  conclusion  has  been  held  indispensable;  1  East  P.O.  115;  2  Chit  C.  L.  63. 
Under  the  act  of  April  30th,  1790,  s.  1,  as  has  been  noticed,  there  most  be  somewhere  io 
Uie  indictment  the  express  allegation  that  the  defendant  owed  aUefiance  to  the  United 
States  of  America,  and  the  practice  is  not  only  to  charge  sucJi  allegiance  in  the  body  of 
the  indictment,  but  to  aver  the  defendant  to  have  offended  against  it  id  the  conelosioD. 

(n)  Davis*  Free.  251.  This  indictment  was  used  against  Aaron  Burr,  and  is  taken  fmm 
the  proceedings  transmitted  to  congress.    The  superfluous  matter  probabij  copied  from 
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the  laws  of  the  United  States,  and  owing  allegiance  and  fidelity  to 
the  said  United  States,  not  weighing  the  duty  of  his  said  allegiance, 
but  wickedly  devising  and  intending  the  peace  and  tranquillity  of  the 
said  United  States  to  disturb,  and  to  stir,  move,  and  excite  insurrec- 
tion, rebellion  and  war  against  the  said  United  States,  on,  &c.,  at, 
&c.,  and  within  the  jurisdiction  of  this  court,  unlawfully,  falsely, 
maliciously  and  traitorously  did  compass,  imagine  and  intend  to 
raise  and  levy  war,  insurrection  and  rebellion  against  the  said  United 
States  ;  and  in  order  to  fulfil  and  bring  to  effect  the  said  traitorous 
compassings,  imaginations  and  intentions  of  him  the  said  A.  B.,  he 
the  said  A.  B.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  with  a  great  multitude  of  persons  (whose 
names  to  the  grand  inquest  aforesaid  are  at  present  unknown),  to  the 
number  of  thirty  persons  and  upwards,  armed  and  arrayed  in  a  war- 
tike  manner,  that  is  to  say,  with  guns,  swords,  dirks  and  other 
warlike  weapons,  as  well  offensive  as  defensive,  being  then  and 
there  unlawfully,  maliciously  and  traitorously  assembled  and  gathered 
together,  did  falsely  and  traitorously  join  and  assemble  themselves 
together,  against  the  said  United  States,  and  then  and  there,  with 
force  and  arms  did  falsely  and  traitorously,  and  in  a  hostile  and 
warlike  manner,  array  and  dispose  themselves  against  the  said  United 
States ;  and  then  and  there,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  in  pursuance  of  such  their  traitorous  intentions  and 
purposes  aforesaid,  he  the  said  A.  B.,  with  the  said  persons  so  as 
aforesaid  traitorously  assembled,  armed  and  arrayed  in  manner  afore- 
said, most  wickedly,  maliciously  and  traitorously  did  ordain,  prepare 
and  levy  war  against  the  said  United  States,  contrary  to  the  duty  of 
the  allegiance  and  fidelity  of  the  said  A.  B.,  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

(For  final  county  see  p.  17,  97  n,  123  n). 

Traitorously  adhering  to^  and  giving  aid  and  comfort  to  the  enemies 
of  the  United  States.{o) 

That  on,  du;.,and  long  before,  and  continually  from  thence  hitherto, 
an  open  and  public  war  was,  and  yet  is  prosecuted  and  carried  on 
between  the  United  States  of  America,  and  the  persons  exercising 
the  powers  of  government  in  France  ;  and  that  A.  B.,  late  of,  &c.,  a 
citizen  of  the  said  United  States,  well  knowing  the  premises,  but  not 
regarding  the  duty  of  his  allegiance,  but  as  a  traitor  against  the  said 
United  States,  and  wholly  withdrawing  the  allegiance,  fidelity  and 
obedience,  which  every  citizen  of  the  said  United  States  of  right 
ought  to  bear  towards  the  government  and  people  thereof,  and  con- 
spiring, contriving  and  intending,  by  all  the  means  in  his  power,  to 
nid  and  assist  the  persons  exercising  the  powers  of  government  in 
France,  and  being  enemies  of  the  said  United  States,(j9)  in  the  prose- 

the  obiolete  English  forms  is  bore  omitted.  See  ^t^rancb  471-488,  for  an  ezpoeition 
of  the  law  of  treason  against  the  United  States. 

(o)  Davis*  Preo.  353;  3  Chit  68-73;  Gordon's  Diflrest  699,  art  3584. 

(p)  It  must  appear  on  the  &ce  of  the  indictment  that  the  persona  adhered  to  were  ene« 
mica;  Aroh. 496. 
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cution  of  the  said  war  against  the  said  United  States,  heretofore,  and 
during  the  said  war,  to  wit,  on,  die.,  aforesaid,  and  on  divers  other 
days  and  times,  as  well  before  as  after  that  day,  the  said  A.  B.,  with 
force  and  arms  at,  &c.,  maliciously  and  traitorously  did  adhere  to, 
and  give  aid  and  comfort  to  the  said  persons  exercising  the  said 
powers  of  government  in  France,  then  being  enemies  of  the  ^id 
government  of  the  said  United  States ;  and  that  in  the  prosecution, 
performance  and  execution  of  his  the  said  A.  B.'s  treason  and  traitorous 
adhering  aforesaid,  and  to  fulfil,  perfect  and  bring  the  same  to  effect, 
he  the  said  A.  B.,  as  such  traitor  as  aforesaid,  during  the  said  war, 
to  wit,  on,  dx.,  aforesaid,  and  on  divers  other  days  and  times,  as  well 
before  as  after  that  day,  at,  &c.,  with  force  and  arms,  maliciously 
and  traitorously  did{q)  conspire,  consult,  consent  and  agree  with  one 
J.  H.  L,  one  W.  J.  and  divers  other  false  traitors,  whose  names  are 
to  the  jurors  aforesaid  uuknown,  to  aid  and  assist,  and  to  seduce  and 
procure  others,  citizens  of  the  said  United  States,  to  aid  and  assist  the 
said  persons  exercising  the  powers  of  government  in  France,  and 
being  enemies  to  the  United  States  as  aforesaid,  in  a  hostile  invasion 
of  the  dominions  of  the  said  United  States,  and  in  the  prosecution  of 
the  said  war  against  the  said  United  States ;  against,  <bc.,  and  con- 
trary, &a  {Conclude  oj  in  book  1,  chap.  3). 
{For  final  county  see  p.  17,  97  n,  123  n). 

Aiding  and  comforting  the  enemy^  with  overt  acts  specially  pleaded^ 
consisting  cf  sending  provisions  in  a  vessel  to  one  of  the  enemies  t>eS' 
sels.{r) 

That  on,  &c.,  an  act  of  the  congress  of  the  U.  S.  of  A.,  entitled  "an 
act  declaring  war  between  the  U.  K.  of  6.  B.  and  I.  and  the  depen- 
dencies thereof,  and  the  U.  S.  of  A.  and  their  territories,"  was  ap- 
proved by  the  president  of  the  U.  S.  of  A.,  and  that  continually  from 
thence,  to  wit,  from  the  said,  &c.,  hitherto,  by  land  and  sea  an  open 
and  public  war  was  and  yet  is  prosecuted  and  carried  on  between 
the  said  U.  S,  of  A.  and  their  territories  and  the  said  U.  K.  of  G.  B., 
&c.,  that  is  to  say,  at  the  County  of  Philadelphia  aforesaid,  in  the  dis- 
trict of  Pennsylvania  aforesaid,  and  that  the  king,  &c.,  and  his  sub- 
jects continually  thence,  to  wit,  from  the  said,  &c.,  hitherto  and  yet, 
were  and  are  enemies  of  the  said  U.  S.  of  A.,  that  is  to  say,  at,  &c., 
and  that  W.  P.,  late  of,  &c.,  mariner,  a  citizen  of  the  said  U.  S.  of  A., 
owing  allegiance  and  fidelity  to  the  said  U.  S.  of  A.,  well  knowing 
the  premises  but  not  regarding  the  duty  of  his  allegiance,  not  having 
the  fear  of  God  in  his  heart,  but  being  moved  and  seduced  by  the  in- 
stigations of  the  devil,  as  a  false  traitor  against  the  said  U.  S.  of  A., 
and  wholly  withdrawing  the  allegiance  and  fidelity  which  every  true 
and  faithful  citizen  of  the  U.  S.  of  A.  should  and  ought  of  right  to 

(q)  Ad  allegation  that  the  defendant  sent  intelliffenoe  to  the  enemj,  has  been  held  raffi- 
oient,  without  setting^  forth  the  particular  letter  or  its  contents;  Reap. «.  Carlisle,  1  DalLSf. 

(r)  United  Sutes  «.  Prior,  3  Wash.  C.  C.  R.  234.  The  indictment  contained  five  oounta, 
the  first  four  of  which  were  abandoned  by  the  district  attornej  for  want  of  evidence,  and 
on  the  last  Uie  defendant  was  acquitted.  The  bill  was  drawn  by  Mr.  A.  J.  Dallas,  tlie  dis- 
trict attorney. 
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bear  toward  the  said  U.  S.  of  A.,  and  wickedly  continuing  and  with 
all  his  strength  intending  to  aid  and  assist  the  said  king,  &c.j  and  his 
subjects,  then  being  enemies  of  the  said  U.  S.  of  A.  in  the  prosecu* 
tion  of  the  said  war  against  the  said  U.  S.  of  A.,  heretofore  and 
during  the  said  war,  to  wit,  on,  &c.,  and  on  divers  other  days  as  well 
before  as  after  the  said  last  mentioned  day,  with  force  and  arms  at, 
&C.,  maliciously  and  traitorously  did  adhere  to  the  said  king,  &c.,.and 
his  subjects,  &c.,  then  being,  &c.,  giving  them  aid  and  comfort ;  and 
that  in  the  *  prosecution,  performance  and  execution  of  his  treason 
and  traitorous  adhering  aforesaid,  be  the  said  W.  P.,  as  such  false 
traitor  as  aforesaid,  during  the  said  war,  to  wit,  on,  &c.,  and  on  divers 
other  days  as  well  before  as  after  the  last  mentioned  day,  *  at,  dLC., 
with  force  and  arms,  maliciously  and  traitorously  did  conspire,  con- 
sult, consent  and  agree  with  divers  other  false  traitors,  whose  names 
are  to  the  said  grand  inquest  unknown,  to  aid  and  assist  the  said  king, 
&c.,  in  a  hostile  blockade  of  the  said  U.  S.  of  A.,  and  in  the  prosecu- 
tion of  the  said  war  against  the  said  U.  S.  of  A.  And  in  further  pro- 
secution, (here  insert  part  on  p.  641  between  **  and  continue):  at, 
&c,  with  force  and  arms,  maliciously  and  traitorously  did  procure 
and  prepare  and  cause  to  J>e  procured  and  prepared  a  certain 
schooner  called  the  P.,  and  certain  mariners  whose  names  are  to 
the  said  grand  inquest  unknown,  for  the  unlawful  and  traitorous  pur- 
pose of  conveving  and  transporting  in  and  on  board  of  the  said 
schooner  called  the  P.,  by  the  said  W.  P.  traitorously  procured  and 
prepared  and  caused  to  be  procured  and  prepared  as  aforesaid,  cer- 
tain provisions  and  necessaries,  that  is  to  say,  {here  specify  (articles), 
from,  &c.,  unto  certain  ships  and  vessels  of  war  belonging  to  the  said 
king  of,  &C.,  and  officered  and  manned  by  his  subjects,  t  the  said 
king,  &c.,  and  his  said  subjects,  the  said  officers  and  men  of  the  said 
ships  and  vessels  of  war,  then  and  yet  being  enemies  of  the  said  U.  S. 
of  A.,  and  the  ships,  &c.,  then  being  in  and  near  the  bay  and  river 
D.,  hostilely  employed  in  blockading  the  ports  and  harbours  of  the 
said  river  D.  in  the  said  U.  S.  of  A.,  t  to  the  intent  unlawfully  and 
traitorously  to  deliver  and  cause  to  be  delivered  the  said  provisions 
and  necessaries,  to  wit,  {here  specify  the  articles)^  J  at,  to  and  on 
board  of  the  said  ships,  &c.,  some  or  one  of  them  for  the  aid  an(i 
comfort,  supply,  sustenance  and  use  of  the  officers  and  crews  of  the 
said  ships,  &c.,  being  subjects  of  the  said  king,  &c.,  as  aforesaid,  and 
being  then  and  yet,  together  with  their  said  king,  enemies  of  the  said 
U.  S.  of  A.,  in  the  prosecution  of  the  said  war  against  the  said  U. 
S.of  A.  t 

And  in  further  prosecution,  (here  insert  part  on  p.  641  between  ** 
and  continue):  at,  &c.,  with  force  and  arms,  did  take  and  receive 
and  cause  to  be  taken  and  received  in  and  on  board  of  the  said 
schooner  called  the  P.,  whereof  the  said  W.  P.  was  then  and  there 
owner  and  master,  certain  provisions,  for  the  unlawful  and  traitorous 
purpose  of  conveying  and  transporting  the  said  provisions,  &c.,  in 
and  on  board  of  the  said  schooner  called  the  P.,  from,  &.C.,  into  cer- 
tain ships,  &c.,  belonging  to  the  said  king,  &c.y  and  officered  and 
manned  by  his  subjects,  (Aere  insert  part  on  p.  641  between  ft  and 
continue):  to  the  intent  unlawfully  and  traitorously  to  deliver  and 
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cause  to  be  delivered  the  said  provisions,  dus.,  to  wit,  {specifying 
them),  by  the  said  W.  P.,  traitorously  taken  and  received  and  caused 
to  be  taken  and  received  in  and  on  board  of  the  said  schooner  called 
the  P.  as  aforesaid,  {here  insert  part  on  p.  641,  between  tt) 

And  in  further,  {here  insert  part  on  p.  641,  between  **  and  con- 
tinue): at,  &c.,  with  force  and  arms  maliciously  and  traitorously  in- 
to a  certain  schooner  called  the  P.,  by  the  said  W.  P.  then  and  there 
maliciously  and  traitorously  procured  and  prepared  and  caused  to  be 
procured  and  prepared  as  aforesaid  for  his  traitorous  purposes  afore> 
said,  then  and  there  having  on  board  of  the  said  schooner  called  the 
P.  certain  provisions,  (tc,  to  wit,  (specifying  them\  by  the  said  W. 
P.,  then  and  there  maliciously  and  traitorously  taken  and  received 
on  board  thereof  as  aforesaid  for  his  traitorous  purposes  aforesaid, 
then  and  there  did  enter  and  in  and  with  the  said  schooner  P.  did 
maliciously  and  traitorously  sail  and  depart  from,  &c.,  towards  certain 
ships,  &c.,  belonging  to  the  said  king,&c.,  and  manned  by  his  subjects, 
{hej'e  insert  part  on  p.  641  between  tt),  to  the  intent  the  said  provi- 
sions, &c.,  to  wit,  {specifying  them),  by  the  said,  &c.,  traitorously  taken 
and  received  and  caused  to  be  taken  and  received  on  board  the  said 
schooner  called  the  P.  as  aforesaid,  unlawfully  and  traitorously  to  de- 
liver and  cause  to  be  delivered  {here  insert  part  on  p.  641  bettoeen 

And  in  further,  {here  insert  part  on  p.  641  between  **),  at,  &c., 
with  force  and  arms  maliciously  and  traitorously  did  convey  and 
transport  and  cause  to  be  conveyed  and  transported  in  the  said 
schooner  called  the  P.,  whereof  the  said  W.  P.  was  then  and  there 
owner  and  master,  certain  provisions,  &c.,  toward  and  to  certain  ships, 
&c.,  belonging  to  the  said  king,  &c.,  and  officered  and  manned  hy  his 
subjects,  (Jkere  insert  part  on  p.  641  between  tt  and  continue) :  to 
the  intent  unlawfully  and  traitorously  the  said  provisions  and  neces- 
saries to  deliver  and  cause  to  be  delivered,  {here  insert  part  on  p. 
641  between  JJ). 

And  the  said  provisions  and  necessaries  by  the  said  W.  P.  so  trai- 
torously conveyed  and  transported  and  caused  to  be  conveyed  and 
transported  in  the  said  schooner  called  the  P.  from,  &c.,  toward  and 
to  the  said  ships  of  war  for  the  traitorous  purposes  aforesaid,  the  said 
W.  P.  maliciously  and  traitorously  delivered  and  caused  to  be  deliver- 
ed,  {here  insert  part  on  p.  641  between  JJ),  to  wit,  at,  &a 

And  in  further,  {here  insert  part  on  p,  641  between  **),  at,  &c., 
with  force  and  arms  maliciously  and  traitorously  did  then  and  there 
procure  and  prepare  and  caused  to  be  procured  and  prepared  a 
certain  schooner  called  the  P.,  with  certain  mariners  whose  names 
are  to  the  said  grand  inquest  unknown,  and  maliciously  and  traitor- 
ously did  then  and  there  take  and  receive  and  cause  to  be  taken  and 
received  in  and  on  board  of  the  said  schooner  called  the  P.  certain 
pi-ovisions,  &c.,  to  wit,  {specifying  them),  and  did  then  and  there 
maliciously  and  traitorously  enter  into  the  said  schooner  called  the  P. 
and  did  then  and  there  maliciously  and  traitorously  sail  and  depart  in 
the  said  schooner  called  the  P.  with  the  said  provisions,  &c.,  on  board 
thereof  as  aforesaid  from,  &c.,  down  the  river  and  bay  of  D.  toward 
the  high  seas,  to  the  intent  the  said  provisions  and  necessaries  by  the 
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said  W.  P.  traitorously  taken  and  received  and  caused  to  be  taken 
and  received  in  and  on  board  of  the  said  scliooner  called  the  P.  as 
aforesaid,  maliciously  and  traitorously  to  deliver  and  cause  to  be  de- 
livered on  the  high  seas  aforesaid,  to  the  said  enemies  of  the  said  U. 
S.  of  A.,  in  and  on  board  of  a  certain  vessel  of  war  (whose  name  is 
to  the  said  grand  inquest  unknown),  belonging  to  the  said  king,  &c., 
tlien  and  yet  an  enemy  of  the  said  U.  S.  of  A.,  for  the  aid,  comfort, 
supply,  sustenance  and  use  of  the  said  enemies  of  the  said  U.  S.  of  A. 
in  carrying  on  and  prosecuting  the  said  war  against  the  said  U.  S.  of 
A. 

And  in  further,  {here  insert  part  on  p.  641  between  **  and  con- 
tinue): on  the  high  seas,  out  of  the  jurisdiction  of  this  court,  to  wit, 
at,  &c.,  with  force  and  arms  maliciously  and  traitorously  did  then  and 
there  deliver  and  cause  to  be  delivered  from  and  out  of  a  certain 
schooner  called  the  P.  then  and  there  being,  whereof  the  said  W.  P. 
was  then  and  there  master,  unto  the  said  enemies  of  the  said  U.  S. 
of  A.,  then  and  there  being  and  on  board  of  a  certain  vessel  of  war 
whose  name  is  to  the  said  grand  inquest  unknown,  belonging  to  the 
said  king,  &c,  then  and  yet  being  an  enemy  of  the  said  U.  S.  of  A., 
certain  provisions,  &c.,  for  the  aid,  comfort,  supply,  sustenance  and 
use  of  the  said  enemies  of  the  said  U.  S.  of  A.,  in  the  j>rosecution  of 
the  said  war  against  the  said  U.  S.  of  A. 

§  And  in  further,  {here  insert  part  onp,  641  between  **  and  pro- 
ceed) :  beitig  in  and  on  board  of  a  certain  ship  of  war  whose  name  is  to 
the  said  grand  inquest  unknown,  belonging  to  the  said  king,  &c.,  then 
and  yet  an  enemy  of  the  said  U.  S.  of  A.,  the  said  ship  of  war  lying 
atid  being  in  the  bay  of  D.,  to  wit,  at,  &c.,  did  then  and  there  mali- 
ciously and  traitorously  §  undertake  to  procure  and  cause  to  be  pro- 
cured from  the  shore  and  territory  of  the  said  U.  S.  of  A.  ||  certain 
provisions,  necessaries  and  articles  of  food,  to  wit,  to  the  intent  the 
said  provisions,  necessaries  and  articles  of  food,  the  said  bullocks  and 
live  stock  by  the  said  W.  P.  traitorously  procured  and  caused  to  be 
procured  as  aforesaid,  maliciously  and  traitorously  to  deliver  and 
cause  to  be  delivered  to  and  on  board  of  the  said  last  mentioned  ship 
of  war,  for  the  aid, comfort,  supply,  sustenance  and  use  of  the  officers 
and  crews  thereof,  being  enemies  of  the  said  U.  S.  of  A.,  in  the  prose- 
cution of  the  said  war  against  the  said  U.  S.  of  A.  || 

{Here  insert  part  on  p.  643  between  §§  and  proceed) :  depart  from 
the  said  ship  of  war  last  mentioned  in  a  boat,  and  did  maliciousby  and 
traitorously  proceed  in  the  said  boat  towards  and  to  the  territory  of 
the  said  U.  S.  of  A.  for  the  traitorous  purpose  of  procuring  and  causing 
to  be  procured,  {here  insert  part  on  p.  643  between  ||||  and  conclude)-. 
in  contempt  of  the  said  U.  S.  of  A.,  their  constitution  and  laws,  to  the 
evil  example  of  all  others  in  like  case  offending,  contrary  to  the  duty 
of  allegiance  of  him  the  said  W.  P.,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

{Far final  count,  see  p.  17,  97  n,  123  n). 
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Illegal  aidfit  of  vesself  ^c.^  against  a  foreign  nation,  ^{s) 

That  J.  M.J  late  of,  &c.,  in  the  district  aforesaid,  mariner,  on,  &c.2 
within  the  port  of  Philadelphia,  being  a  port  of  the  United  States,  to 
wit,  in  the  said  district  of  Pennsylvania,  did  unlawfully  *  fit  out  and 
arm  a  certain  brig  or  vessel,  called  **  The  Friends/*  then  lying  and 
being  within  the  port  aforesaid,  with  intent  that  the  said  brig  or  ves- 
sel should  be  employed  in  the  service  of  the  king  of  the  united  king- 
dom of  Great  Britain  and  Ireland,' being  a  foreign  prince  with  whom 
the  said  United  States  are  and  then  were  at  peace,  to  cruise  and 
commit  hostilities  upon  the  citizens  and  property  of  the  Batavian 
Republic,-and  upon  the  citizens  and  property  of  the  French  Republic, 
being  foreign  states,  with  whom  the  said  United  States  are  and  then 
were  at  peace,  and  upon  the  citizens  and  property  of  other  states, 
being  foreign  states  with  whom  the  said  United  States  are  and  then 
were  at  peace,  to  the  evil  example  of  others  in  the  like  case  offend- 
ing, against,  &c.,and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count, 

(Same  as  first j  inserting  at  *  the  toords):  "  attempt  to." 

{j9dd  third  and  fourth  counts^  averring  that  defendant  did 
"unlawfully  procure  to  be  fitted  out  and  armed,"  &c.,  and  that  he 
«  was  unlawfully  concerned  in  furnishing,  fitting  out  and  arming," 
the  rest  being  as  in  first  count,) 

{For  final  county  see  p.  17,  97  n,  123  n). 

Beginning,  setting  on  foot,  providing  and  preparing  the  means  of  a 
military  enterprise  or  expedition^  against  the  territory  or  dominions  ^f 
a  foreign  pnnce,{l) 

That  W.  S.S.,  late  of,&c.,  did  on,  &c,  within  the  (territory(M)  and) 
jurisdiction  of  the  said  United  States,  to  wit,  at,  &c.,  begin  a  certain 
military  expedition  to  be  carried  on  from  thence  against  the  do- 
minions of  a  foreign  prince,  to  wit,  the  dominions  of  the  king  of 
Spain,  the  said  United  States  then  and  there  being  at  peace  with  the 
said  king  of  Spain,  against,  &c.,  to  the  evil  example  of  all  others  in 
like  case  offending,  and  against,  &c.  (Conclude  as  in  book  1,  chap.  3). 

Second  count 

That  the  said  W.  S.  S.,  afterwards,  to  wit,  on,  &c.,  within  the 
(territory  and)  jurisdiction  of  the  said  United  States,  to  wit,  at,  &c., 

(f)  U.  S.  V.  Metcalfe.  This  iadictmeat  was  drawn  by  Mr.  A.  J.  Dallas,  in  1804.  The 
de^ndant  pleaded  nolo  eontendert. 

(t)  This  indictment  was  nsed  in  the  trial  of  Smith,  for  engra|rtn^  in  Miranda's 
expedition ;  and,  with  a  verbal  alteration  in  the  fourth  and  fifth  ooonts,  is  the 
same  as  those  used  on  the  trial  of  0?den  for  the  same  ofience,  and  on  the  trial  of  La 
Croix,  for  setting  on  foot  an  expedition  ajpainst  Mexico,  in  ISli.  It  is  founded  on  the 
fifth  section  of  the  act  of  June  5th,  1794,  which  declares,  **  that  if  any  person  shall  within 
the  territory  or  jurisdiction  of  the  United  States,  begin  or  set  on  foot,  or  provide  or  pre. 
pare  the  means  of  any  military  expedition  or  enterprise,  to  be  carried  on  from  thenoe 
against  the  territory  or  dominions  of  any  foreign  prince  or  state,  with  whom  the  United 
States  are  at  peace,  every  such  person  so  offending,  shall,  upon  conviction  be  adjudged 
guilty  of  a  misdemeanor,"  dto. 

(tt)  The  words  in  brackets  were  inserted  by  Mr.  Dallas  in  the  indictment  against  La 
Croix. 
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with  force  and  arms  did  set  on  foot  a  certain  military  enterprise,  to 
be  carried  on  from,  thence  against  the  territory  of  a  foreign  prince, 
to  wit,  the  territory  of  the  king  of  Spain,  the  said  king  of  Spain  then 
and  there  being  at  peace  with  the  said  United  States,  against,  &c.,  to 
the  evil  example,  &c.,  and  against,  &c.  (Conclude  as  in  book  1, 
chap.  3). 

Third  count 

{Same  as  second  count  down  to  "  force  and  arms,"  and  then  pro- 
ceed as  Jhllows):  Set  on  foot  a  certain  other  miUtary  enterprise,  to 
be  carried  on  from  thence  against  the  territory  of  a  foreign  prince,  to 
wit,  against  the  province  of  Caraccas,  in  South  America,  the  said 
province  of  Caraccas  then  and  there  being  the  territory  of  the  king 
of  Spain,  and  the  said  king  of  Spain  then  and  there  being  at  peace 
with  the  said  United  States,  against,  &c.,  to  the  evil  example,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chap,  3). 

Fotu'th  count 

{Same  as  second  count  down  to  «*  force  and  arms,"  and  then  pro- 
teed  as  follows):  Provide  the  means,  to  wit  (thirty  men  and  three 
hundred  dollars  in  money),  for  a  certain  other  miUtary  enterprise,  to 
be  carried  on  from  thence  against  the  dominions  of  a  foreign  prince, 
to  wit,  against  the  dominions  of  the  king  of  Spain  in  South  America, 
the  said  king  of  Spain  then  and  there  being  at  peace  with  the  said 
United  States,  against,  &c.,  to  the  evil  example,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 

Fifth  count 

{Same  as  second  count  down  to  **  force  and  arms,"  and  then  pro- 
ceed  as  follows) :  Prepare  the  means,  to  wit  (thirty  men  and  three 
hundred  dollars  in  money),  for  a  certain  other  military  expedition, 
to  be  carried  on  from  thence  against  the  province  of  Caraccas,  in 
South  America,  the  said  province  of  Caraccas  then  and  there  being 
the  territory  of  a  foreign  prince,  to  wit,  the  territory  of  the  king  of 
Spain,  and  the  said  king  of  Spain  then  and  there  being  at  peace  whh 
the  said  United  States,  against,  &c.,  to  the  evil  example,  &c.,  against, 
&c.     (Conclude  as  in  book  1,  chap,  3). 

Sixth  count 

(Same  as  second  count  down  to  "  force  and  arms,"  and  then  pro- 
ceed as  follows) :  Provide  the  means,  to  wit,  (thirty  men,  whose 
names  are  to  the  jurors  aforesaid  yet  unknown,  and  three  hundred 
dollars  in  money),  for  a  certain  other  military  expedition,  to  be  car- 
ried on  from  thence  against  the  dominions  of  some  foreign  state,  to 
the  jurors  aforesaid  unknown,  yet  with  whom  the  said  United  States 
were  then  and  there  at  peace,  against,  &c.,  to  the  evil  example,  &c., 
and  against,  &c.     (Conclude  as  in  book  1,  chap,  3). 

Seventh  count 

{Same  as  second  count  down  to  "  force  and  arms,"  and  then  pro- 
ceed as  follows):  Set  on  foot  a  certain  other  military  enterprise,  to 
be  carried  on  from  thence  against  the  dominions  of  some  foreign 
state,  to  the  jurors  aforesaid  yet  unknown,  with  whom  the  said 
United  States  were  then  and  there  at  peace,  against,  &c.,  to  the  evil 
example,  &a,  and  against,  &c.    {Conclude  as  in  book  I,  chap,  3), 

{For  final  county  see  p.  17, 97  n,  123  w). 
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Conspiracy  to  impede  the  operation  of  certain  ads  of  congress.     First 
county  conspiracy  ahne.{v) 

That  H.  S.,  &c.,  on,  &c.y  at,  &c.y  within  the  jurisdiction  of  this 
court,  with  divers  other  persons  to  the  said  grand  inquest  unknown, 
did  unlawfully  combine  and  conspire  together  with  intent  to  impede  the 
operation  of  a  law  of  the  United  States,  entitled  <<  an  act  to  provide  for 
the  valuation  of  lands  and  dwelling  houses,  and  the  enumeration  of 
slaves  within  the  United  States,"  and  also  a  law  of  the  said  United 
States,  entitled  <<  an  act  to  lay  and  collect  a  direct  tax  within  the  United 
States,"  and  to  intimidate  and  prevent  the  assessors  and  other  persons 
appointed  to  carry  the  same  acts  into  execution,  from  undertaking, 
))erforming  and  fulfilling  their  trusts  and  duties,  *  to  the  evil  example, 
&x:.,  against,  &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chap.  3). 

Second  count     Overt  act;  rioting,  ^c. 

{Same  with  first  down  to  *,  and  proceed) :  "the  said  H.  S.  (and 
the  others^  with  the  unlawful  intent  aforesaid,  afterwards,  to  wit, 
the  same  day  and  year,  at  the  district  aforesaid  and  within  the  juris- 
diction of  this  court,  did  counsel,  advise  and  attempt  to  procure  an 
insurrection,  riot  and  unlawful  assembly,  to  the  evil  example,  &c., 
against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap.  3). 

Third  counL    Rescue  of  person  under  custody  of  marshal. 

That  whereas  R.  P.,  Esq.,  Judge  of  the  District  of  the  United 
States  in  and  for  the  District  of  Pennsylvania,  on,  &c.,  at  P.,  in  the 
district  aforesaid,  did  make,  direct  and  deliver  his  warrants  or  precepts 
in  writing  to  W.  N.,  Esq.,  he  the  said  W.  N.  then  and  there  being 
marshal  of  the  said  district  of  Pennsylvania,  by  which  said  warrants 
he  the  said  W.  N.,  the  marshal  aforesaid,  was  commanded  to  take 
the  bodies  of  D.  D.  {and  five  others^  naming  them)y  with  sundry 
other  persons,  late  of  the  County  of  Northampton,  yeomen,  and  bring 
them  before  him  the  said  R.  P.  to  find  sufficient  sureties  for  their  ap- 
pearance  at  the  next  stated  session  of  the  Circuit  Court  of  the  United 
States  for  the  Middle  Circuit  and  District  of  Pennsylvania,  to  be 
holden  at  Philadelphia  on,  &c.,  to  answer  to  a  charge  of  being  con- 
cerned in  an  unlawful  conspiracy  and  combination  to  impede  the 
operation  of  a  law  of  the  United  States  entitled  «  an  act  to  lay  and 
collect  a  direct  tax  within  the  United  States,"  and  to  such  other  mat- 
ters as  should  in  behalf  of  the  United  States  be  then  and  there 
objected  against  them,  and  further  to  be  dealt  with  according  to 
law,  t  which  said  W.  N.,  the  marshal  aforesaid,  afterwards,  that  is  to 
say,  on,  &c.,  at  the  district  aforesaid,  by  virtue  of  the  said  warrants 
did  take  and  arrest  them  the  said  D.  H.  {and  the  others^  naming 
them)^  for  the  cause  aforesaid,  and  them  the  said  D.  H.  {and  the 
others^  naming  them),  in  his  custody  by  virtue  of  the  said  warrant 
then  and  there  had ;  and  the  said  H.  S.  {and  the  other  d^endants^ 
naming  them),  well  knowing  the  said  D.  H.  {and  the  others,  naming 
them),  to  be  arrested  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c., 
with  force  and  arms  and  against  the  will  of  the  said  W.  N.,  unlaw- 
fully did  rescue  and  set  at  large  the  said  D.  H.  {and  the  others, 

(o)  U.  S.  Cir.  Ct  for  Pa.  1799.  This  form  was  ascd  a^inst  the  Northampton  intfurgenU 

Digitized  by  LjOOQIC 


TREASOir.  647 

naming  them),  to  go  where  they  would,  in  contempt  of  the  said 
United  States  and  the  laws  thereof,  to  the  great  damage  of  the  said 
W.  N.y  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in 
book  \y  chap.  3). 

Fourth  count. 

{Same  as  third  doum  to  t,  and  then  proceed) :  the  said  H.  S., 
&c.,  well  knowing  the  premises,  afterwards,  to  wit,  on,  &c.,  at,  &c., 
knowingly  and  wilfully  did  obstruct,  resist  and  oppose  the  said  W.  N., 
then  and  there  being  marshal  as  aforesaid,  in  executing  the  said  war- 
rants, so  that  the  said  W.  N.,  the  said  marshal,  by  reason  of  such 
unlawful  obstruction,  resistance  and  opposition  was  hindered  and 
prevented  from  executing  the  said  warrants,  and  could  not  bring  the 
said  D.  H.,  &c.,  before  the  said  R.  P.  the  said  judge  of  the  district 
aforesaid,  as  by  the  said  warrants  he  was  commanded,  against  the 
form  of  the  act  of  congress  aforesaid  in  such  case  made  and  pro- 
vided, in  contempt,  &c.,  to  the  evil  example,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chap.  3). 

{For final  county  see  p.  17,  97  n,  123  n). 

Conspiracy  to  raise  an  insurrection  against  the  United  States.  First 
county  by  advising  the  people  to  resist  the  execution  of  the  excise 
law.{w) 

That  W.  B.,  late  of,  &c.,  yeoman,  being  an  evil  disposed,  pernicious 
and  seditious  person  and  of  a  wicked  and  turbulent  disposition,  false- 
ly, maliciously  and  unlawfully  intending  and  contriving  the  peace 
and  tranquillity  of  the  United  States  of  America  to  disquiet,  molest 
and  disturb,  and  as  much  as  in  him  lay,  seditious  insurrection  and 
rebellion  against  the  said  United  States  to  incite,  move  and  procure, 
and  to  bring  the  constitution  and  laws  thereof  into  danger  and  con- 
tempt, and  in  pursuance  of  such  his  false,  wicked  and  unlawful  de- 
signs he  the  said  W.  B.  on,  &€.,  at,  &c.,  and  with  force  and  arms 
unlawfully,  maliciously  and  seditiously  did  assemble,  unite,  conspire, 
consult  and  confederate  with  D.  M .  {and  others,  naming  them),  and 
divers  other  false  and  ill-disposed  persons  to  the  grand  inquest  as 
aforesaid  yet  unknown,  and  with  the  same  other  persons  he  the  said 
W.  B.  then  and  there  treated  at  and  about  carrying  into  effect  his 
said  wicked  and  seditious  compassings,  imaginations  and  intentions, 
and  then  and  there  with  force  and  arms  unlawfully,  wickedly  and 
seditiously  did  consult,  combine  and  confederate  with  the  persons 
aforesaid  to  raise  an  insurrection  within  the  said  United  States,  and 
to  levy  war  against  the  same,  to  wit,  in  the  district  aforesaid,  and  to 
meet  and  assemble  themselves  together  in,  &c.,  armed  in  a  warlike 
manner  against  the  said  United  States,  and  to  array  and  dispose  them- 
selves in  a  traitorous  and  hostile  manner  against  the  said  United 
States  and  in  opposition  to  the  laws  thereof,  to  wit,  in  the  county 
aforesaid  in  the  district  aforesaid ;  and  he  the  said  W.  B.  did  then  and 
there  openly  and  publicly  in  pursuance  of  his  said  malicious  and 
seditious  views  and  intentions,  openly  and  publicly  advise  and  recom- 

(le)  U.  S.  v.  Bonham,  1794.  This  was  one  of  the  indictments  against  the  whisky  insur- 
^nts.    The  case  was  never  tried. 
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mend  to  the  citizens  of  the  said  United  States  then  and  there  met  and 
assembled,  to  resist  and  oppose  the  execution  and  operation  or  the 
laws  of  the  said  United  States  for  collecting  a  revenue;  against,  &c.| 
and  against,  &c.     {Conclude  as  in  book  I y  chap,  3). 

Second  counL  Setting  up  a  liberty  pde  for  the  purpose  of  inciting 
the  people  to  sedition.{x) 

That  the  said  W.  B.  being  a  pernicious,  seditious  and  ill-disposed 
person,  and  falsely,  maliciously  and  unlawfully  contriving  and  intend-i 
ing  the  peace  and  tranquillity  of  the  said  United  States  to  disquiet, 
molest  and  disturb,  and  as  much  as  in  him  lay,  seditious  insurrection 
and  rebellion  against  the  said  states  to  incite,  stir  and  promote,  and 
to  bring  the  constitution  and  laws  thereof  into  danger  and  contempt, 
on,  &c.,  at,  &c.,  in  the  public  highway  with  a  great  number  of  evil 
disposed  persons  whose  names  to  the  grand  inquest  aforesaid  are  yet 
unknown,  unlawfully,  maliciously  and  seditiously  did  erect  and  set 
up  a  certain  pole,  denominating  the  same  a  liberty  pole,  and  did  then 
and  there  maliciously  and  advisedly  affix  thereon  certain  inflamma- 
tory and  seditious  words  and  sentences,  wickedly  and  maliciously 
intending  thereby  and  with  all  his  might  endeavouring  to  encourage 
and  incite  the  citizens  of  the  said  United  States  within  the  district 
aforesaid,  and  to  oppose  and  resist  the  laws  and  authority  of  the  said 
United  States,  and  insurrection  and  war  against  the  same  United 
States  to  raise  and  levy,  against,  &c.,  and  against,  &c.  (Conclude  as 
in  book  I,  chap.  3). 

(For  fined  count,  see  p.  17,  97  n,  123  n). 

Conspiracy  to  assemble  a  seditious  meeting.    First  counL(t/) 

That  H.  v.,  W.  E.,  J.  D.  and  W.  A.  T.,  being  seditious  and  evil 
disposed  persons,  intending  to  disturb  the  public  peace  and  to  excite 
discontent  and  disaffection,  and  to  excite  her  majesty's  subjects  to 
hatred  and  contempt  of  the  government  and  constitution  of  this 
realm,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  did  conspire,  &c.,  together 
with  divers  other  persons  unknown,  unlawfully,  maliciously  and  sedi- 
tiously to  meet  and  assemble  themselves  together,  and  to  cause  and 
procure  a  great  number  of  other  persons  unlawfully,  maliciously  and 
seditiously  to  meet  and  assemble  themselves  together  with  the  said 
H.  v.,  W.  E.,  J.  D.  and  W.  A,  T.,  and  the  other  conspirators,  at,  &c., 
for  the  purpose  of  exciting  discontent  and  disaffection  in  the  minds 
of  the  liege  subjects  of  our  said  lady  the  queen,  and  for  the  purpose 
of  moving  and  exciting  the  liege  subjects  of  our  said  lady  the  queen 
to  hatred  and  contempt  of  the  government  and  constitution  of  this 
realm,  as  by  law  established.(z) 

(x)  Judgt  Addison  thought  that  to  set  np  a  liberty  pole  waa  a  mark  of  sedition  and  of 
dierespect  to  the  government,  which  might  be  punished  by  the  state  ooorts  as  a  misde* 
raeanor  at  common  law ;  Pa.  v.  Morrison,  Add.  R.  274 ;  and  under  the  repealed  sedition 
act  of  1798,  it  might  naturally  have  been  considered  a  seditious  act  cognizant  by  the  fede- 
ral courts. 

(y)  R.  V.  Vincent,  9  C.  &  P.  91.  The  jury  found  the  defendants  not  guilty  of  conspi- 
racy, but  guilty- of  attending  seditious  meetings. 

(z)  The  second  count  was  similar,  but  stated  as  an  overt  act  of  the  conspiracy,  that  the  con* 
spirators  assembled  at,&a,  on,  &c.,to  the  number  of  two  Uiousand  and  more,  in  a  mcnae- 
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Conspiring  to  raise  an  insurrection  and  obstruct  (he  latcs.   First  counl.{a) 

•  That  R,  S.,  on,  &c.,  and  on  divers  other  days  and  times,  at,  &c., 
did  conspire,  confederate,  combine  and  agree  together  with  W.  J., 
and  divers  other  evil  disposed  persons  to  the  jurors  aforesaid  un- 
known, to  raise  and  make  insurrections,  riots,  routs  and  seditious 
and  unlawful  assemblies  within  this  realm,  and  to  obstruct  the  laws 
and  government  of  this  realm,  and  to  oppose  and  prevent  their  due 
execution,  and  to  procure  and  obtain  arms  for  the  more  effectual 
carrying  into  effect  their  said  conspiracy,  confederacy,  &c.;  and  in 
furtherance  of  the  said  conspiracy,  confederacy,  &c.,  the  said  W.  J. 
during  the  time  aforesaid,  to  wit,  on,  &c.,  with  force  and  arms,  to 
wit,  at,  &c.,  together  with  the  said  W.  J.,  and  divers  other  persons  to 
the  said  jurors  unknown,  to  the  number  of  two  thousand  and  more, 
unlawfully,  seditiously,  riotously  and  routouslydid  assemble  and  meet 
together,  armed  with  guns,  &c.,  and  remained  and  continued  so  un- 
lawfully and  seditiously  assembled  and  met  together,  armed  as  afore- 
said, for  a  long  space  of  time,  to  wit,  for  the  space  of  forty-eight 
hours  then  next  following ;  and  during  that  time  made  a  great  riot, 
rout  and  unlawful  assembly,  and  during  the  time  last  aforesiid,  at- 
tacked and  broke  open  divers  dwelling  houses  of  divers  liege  subjects 
of  our  said  lady  the  queen,  in  the  county  aforesaid,  and  beat,  bruised, 
wounded  and  ilt-treated  divers  of  the  liege  subjects  of  our  said  lady 
the  queen,  then  and  there  being  in  the  county  aforesaid,  and  seized 
and  took  from  the  said  last  mentioned  subjects  and  other  subjects  of 
our  said  lady  the  queen,  then  and  there  being  in  the  county  afore- 
said, divers  quantities  of  arms,  to  wit,  one  hundred  guns,  &c.,  and 
therewith  then  and  there  unlawfully  and  seditiously  armed  them- 
selves, against,  &c.     {Conclude  as  in  book  1,  chap.  3). 


ing*  manner  with  offensive  weapons,  and  did  cause  great  terror  and  alarm  to  the  peaceaUe 
and  well  disposed  subjects  of  her  majesf  j. 

The  third  count  was  in  the  following  form :  that  the  said  H.  V.,  W.  E.,  J.  D.  and  W. 
A.  T.,  being  such  persons  as  aforesaid,  and  unlawfully  and  maliciously  and  seditiously  in- 
tending and  devising  as  aforesaid,  heretofore,  to  wit,  on,  &c.,  with  force  and  (arms  at,  &.c., 
ufllawrally,  maliciously  and  seditiously  and  in  a  tumultuous  manner  did  meet  and  assem- 
ble themselves  together  with  divers  other  ill-dispoeed  persons,  whoso  names  are  to  the 
jurors  aforesaid  unknown,  to  a  largre  number,  to  wit,  to  the  number  of  two  thousand,  in  a 
formidable  and  menacing  manner,  in  a  certain  public  and  open  place  near  the  dwelling 
houses  of  divers  liege  subjects  of  our  said  lady  the  queen,  inhabiting  therein,  for  the  pur- 
pose of  raising  and  exciting  discontent  and  disaffection  in  the  minds  of  the  liege  subjects 
of  our  said  lady  the  queen,  and  of  exciting  the  said  subjects  to  hatred  and  contempt  of  the 
government  and  constitution  of  this  realm  as  by  law  established,  and  of  moving  the  said 
subjects  to  unlawful  and  seditious  opposition  and  resistance  to  the  said  government  and 
constitution ;  and  being  so  met  and  assembled  together  for  the  purpose  aforesaid,  did  then 
and  there  unlawfully  and  tumuUuously  continue  together  with  the  said  other  ill-disposed 
persons  in  such  formidable  and  menacing  manner,  for  a  lonff  space  of  time,  to  wit,  for  tlie 
space  of  four  hours,  and  did  then  and  there,  durinr  all  such  time,  by  loud  and  seditious 
speeches,  exclamations  and  cries,  raise  and  excite  such  discontent  and  disaffection  as  aforesaid, 
and  did  thereby,  then  and  there,  cause  great  terror  and  alarm  to  divers  p«aceable  and  well 
disposed  subjects  of  our  said  lady  the  queen,  in  contempt,  &c^  and  against,  Slq,  {Coa- 
tlvde  as  in  hook  I,  chap.  3). 

(a)  R.  V.  Shellard,  9  C.  &  P.  377. 
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Levying  war  against  the  Stale  cf  MaM$achu»eUs.{b) 

That  A.  B.,  of,  &iC.y  yeomaiiy  on,  Scc,f  at,  &jc.f  in  the  county  afoce- 
said,  he  the  said  A.  B.  being  a  person  then  and  there  abiding  within 
the  state  and  commonwealth  aforesaid,  and  deriving  protection  from 
the  laws  of  the  same  and  then  and  there  owing  allegiance  and 
fidelity  to  the  said  state  and  commonweakh,  and  being  then  and 
there  a  member  thereof,  not  regarding  the  duty  of  his  said  allegi- 
ance and  fidelity,  but  wickedly  devising  and  intending  the  peace  and 
tranquillity  of  the  said  state  and  commonwealth  to  disturb  and  destroy, 
on,  &c,  at,  &.C.,  did  then  and  there  unlawfully,  maliciously  and  traitor- 
ously conspire  to  levy  war  against  the  said  state  and  commonwealth; 
and  to  fulfil  and  bring  to  efiiect  the  said  traitorous  compassings,  inten- 
tions and  couspirings  oi'him  the  said  A.  B.,  he  the  said  A.  B.  afterwards, 
that  is  to  say,  on,  &c.,  at,  &c.,  with  a  great  multitude  of  other  persons, 
whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  to  the 
number  of  one  hundred  and  upwards,  armed  and  arrayed  in  a  war- 
like manner,  that  is  to  say,  with  guns,  swords  and  other  warlike 
weapons,  as  well  offensive  as  defensive,  being  then  and  there  unlaw- 
fully, maliciously  and  traitorously  assembled  and  gathered  together, 
did  falsely,  maliciously  and  traitorously  assemble,  combine,  conspire 
and  join  themselves  together  against  the  ^aid  state  and  common- 
wealth, and  then  and  there,  with  force  and  arms  did  wickedly, 
falsely,  maliciously  and  traitorously,  and  in  a  warlike  and  hostile 
manner,  array  and  dispose  themselves  against  the  said  state  and 
common  wealth,and  then  and  there,in  pursuance  of  such  their  malicious 
and  traitorous  intentions, -conspirings  and  purposes,  he  the  said  A.  B. 
and  the  said  other  persons  te  the  jurors  aforesaid  unknown,  so  as 
aforesaid  traitorously  assembled,  armed  and  arrayed  in  manner  afore- 
said, most  wickedly,  maliciously  and  traitorously  di\i  ordain,  prepare 
and  levy  public  war  against  the  said  state  and  commonwealth,  con- 
trary to  the  duty  of  the  allegiance  of  the  said  A.  B.,  against,  dzx:.,  and 
contrary,  &c.     {Conclude  cis  in  book  lychap.  3). 

Conspiring  to  excite  an  insurrection  against  and  to  subvert  ike  gooem- 
ment  of  the  State  of  Rhode  Island^  wUh*  overt  act^  consisting  of  attempt 
to  usurp  the  place  of  member  of  the  legislature^  4*^-(<^) 

That  A.  B.,  of,  &c.,  gentleman,  being  an  inhabitant  of  and  residing 
within  the  State  of  Rhode  Island  and  Providence  Plantations,  and 
under  the  protection  of  the  laws  of  said  State  of  iRhode  Island  and 
Providence  Plantations,  and  owing  allegianceand  fidelity  to  the  said 
state,  not  weighing  the  duty  of  his  said  allegiance,  but  wickedly  and 
traitorously  devising  and  intending  the  peace  of  the  said  state  to  dis- 
turb and  stir  up,  move  and  excite  insurrection,  rebellion  and  war 


(6)  Davis*  Prec.  952.  **Thi8  indictment  is  drawn  under  the  itatnte  of  1777.  See  Ap- 
pendiz  to  Massachusetts  Laws,  ?ol.  2,  p.  1046;  see  12  Chit  83, 84,  for  an  indictment 
against  Lord  George  Gordon,  for  exciting  riots'in  1 780 ;  Cro.  C.  C.  189 ;  1  Trem.  P.  a  1.** 

{fi)  This  is  the  indictment  used  in  the  trials  arising  from  the  Dorr  insurrection. 
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against  the  said  state,  and  to  subvert  and  alter  the  legislative  rule 
and  government  of  the  said  state,  and  to  usurp  the  sovereign  power 
thereof,  and  to  set  up  and  establish  a  certain  usurped  and  pretended 
government  in  the  place  of  the  true  and  rightful  government  of  the 
said  state,  on,  &c,,  at,  Ac,  maliciously  and  traitorously  with  force 
and  arms  did,  with  divers  other  false  traitors,  whose  names  are  un- 
known to  the  said  jurors,  conspire,  compass,  imagine  and  intend  to 
stir  up,  move  and  excite  insurrection,  rebellion  and  war  against  the 
said  state,  and  to  subvert  and  alter  the  legislature,  rule  and  govern- 
ment of  the  said  state,  and  to  usurp  the  sovereign  power  of  the  said 
state,  and  to  set  up  and  establish  a  certain  usurped  and  pretended 
government  in  the  place  and  stead  of  the  true,  lawful  and  rightful 
government  of  the  said  state  ;  and  to  fnlfil,  perfect  and  bring  to  effect 
his  most  evil  and  wicked  treason  and  treasonable  compassings  and 
imaginations  aforesaid,  he  the  said  A.  B.,  did  on,  &c.,  with  force  and 
arms  at,  &c.,  within  the  territorial  limits  of  the  said  State  of  Rhode 
Island  and  Providence  Plantations,  as  the  same  are  now  actually 
held  and  enjoyed,  not  being  duly  elected  thereto  according  to  the 
laws  of  said  state,  and  under  a  pretended  constitution  of  government 
for  said  state,  maliciously  and  traitorously  assume  to  exercise  the 
legislative  functions  of  member  of  the  House  of  Representatives 
from  the  said  City  of  Providence,  in  a  pretended  general  assembly 
of  said  stale,  then  and  there  held,  contrary  to  the  duty  of  his  said 
allegiance  and  fidelity,  against,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chap.  3). 

Second  count 

(Same  as  firsts  omitting  "force  and  arms,"  down  to  "constitu- 
tion of  government  for  said  state,"  and  then  insert) :  And  being 
with  divers  other  false  traitors,  to  the  jurors  aforesaid  unknown,  then 
and  there  assembled  and  met  together,  as  a  pretended  general  as- 
sembly of  said  state,  did  maliciously  and  traitorously  assume  to  exer- 
cise the  legislative  functions  of  a  member  of  the  House  of  Represen- 
tatives from  said  City  of  Providence,  in  said  pretended  general 
assembly  of  said  state  then  and  there  held,  contrary  to  the  duty  of 
his  said  allegiance  and  fidelity,  against,  &c.,  and  against,  &c.  {Con- 
clude as  in  book  I,  chap.  3). 

Third  count 

{Same  as  first  down  to  "constitution  of  government  for  said 
state,"  and  then  insert) :  And  being  with  divers  other  false  traitors, 
to  the  jurors  aforesaid  as  yet  unknown,  then  and  there  assembled 
and  met  together,  as  a  general  assembly  for  said  state,  did  then  and 
there  maliciously  and  traitorously  assume  to  exercise  the  legislative 
functions  of  a  member  of  the  House  of  Representatives  from  the  said 
City  of  Providence,  in  the  said  pretended  general  assembly  of  said 
state,  and  as  such  member  did  then  and  there  vote  for  the  passage 
of  divers  pretended  acts  and  laws  for  the  said  state,  contrary  to  the 
duty  of  his  ^id  allegiance  and  fidelity,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chap.  3). 
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TrnoMon  against  a  $taU  before  ike  federal  camstUutien.   Overt  acL^  taking 
a  ccmrmuicn  from  tke  Britisk  gooemmaU  in  1778.(d) 

That  A.  C.y  late  of,  &c^  carpenter,  being  an  inhabitant  of  and  be- 
longing to  and  residing  within  the  Stale  of  P.,  and  under  the  protec- 
tion of  its  laws,  and  owing  allegiance  to  the  same  state,  as  a  false  trai- 
tor against  the  same,  not  having  the  fear  of  God  before  his  eyes  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  the  fidelity 
which  to  the  same  state  he  owed  wholly  withdrawing  and  with  all 
his  might  intending  the  peace  and  tranquillity  of  this  commonweahh 
of  P.  10  disturb,  and  war  and  rebellion  against  the  same  to  raise  and 
move,  and  the  government  and  independency  thereof  as  by  law  es- 
tablished, to  subvert,  and  to  raise  again  and  restore  the  government 
and  tyranny  of  the  king  of  G.  B.  within  the  same  commonwealth, 
on,  &c.,  and  at  divers  days  and  times,  as  well  before  as  after,  at,  &c., 
with  force  and  arms  did  falsely  and  traitorously  take  a  commission  or 
commissions  from  the  king,  &c.,  and  then  and  there  with  force  and 
arms  did  falsely  and  treacherously  also  take  a  commission  or  commis- 
sions from  Gen.  Sir  W.  H.,  then  and  there  acting  under  the  said  king, 
and  under  the  authority  of  the  same  king  of  G.  B.,  to  wit,  a  commis- 
sion to  watch  over  and  guard  the  gates  of  the  city  of  P.,  by  the  said 
Sir  W.  H.  erected  and  set  up  for  the  purpose  of  keeping  and  maintain- 
ing the  possession  of  the  said  city  and  of  shutting  and  excluding  the 
faithful  and  liege  inhabitants  and  subjects  of  this  state  of  the  U.  S., 
from  the  said  city;  and  then  and  there  also  maliciously  and  traitor- 
ously with  a  great  multitude  of  traitors  and  rebels  against  the  said 
commonwealth  (whose  names  are  as  yet  unknown  to  the  jurors), 
being  armed  and  arrayed  in  a  hostile  manner,  with  force  and  arms  did 
falsely  and  traitorously  assemble  and  join  himself  against  this  com- 
monwealth, and  then  and  there  with  force  and  arms  did  falsely  and 
traitorously  and  in  a  warlike  and  hostile  manner,  array  and  dispose 
himself  against  this  commonwealth,  and  then  and  there,  in  pursuance 
and  execution  of  such  his  wicked  and  traitorous  intentions  and  pur- 
poses  aforesaid,  did  falsely  and  traitorously  prepare,  order,  wage  and 
levy  a  public  and  cruel  war  against  this  commonwealth,  then  and 
there  committing  and  perpetrating  a  miserable  and  cruel  slaughter  of 
and  amongst  the  faithful  and  liege  inhabitants  thereof,  and  then  and 
there  did  with  force  and  arms  falsely  and  traitorously  aid  and  assist  the 
king  of  G.  B.,  being  an  enemy  at  open  war  against  this  state,  by  join- 
ing his  armies,  to  wit,  his  army  under  the  command  of  Gen.  Sir  W. 
H.,  then  actually  invading  this  state,  and  then  and  there  maliciously 
and  traitorously  (with  divers  other  traitors  to  the  jurors  aforesaid  un- 
known), with  force  and  arms  did  combine,  plot  and  conspire  to  betray 
this  state  and  the  U.  S.  of  A.  into  the  hands  and  power  of  the  king  of 
G.  B.,  being  a  foreign  enemy  to  this  state  and  to  the  U.  S.  of  A.,  at 
open  war  against  the  same,  and  then  and  there  did  with  force  and  arms 
maliciously  and  traitorously  give  and  send  intelligence  Xo  the  same 

(d)  R.  o.  Roberts,  1  Dall.  35.  The  defendant  was  eentenoed  under  this  indictment  after 
a  strn^grle  of  great  animation.  The  form  of  the  indictment,  it  was  said  by  tlie  attorney- 
generd  in  argument,  was  similar  to  that  against  Eneas  McDonald,  FoisL  5, 
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enemies  for  that  purpose,  against  the  duty  of  his  ailegianoe,  against, 
&c.,  and  against,  &C.     (Conclude  as  in  book  1,  chap,  3). 

Misdemeanor  in  going  into  the  City  of  Philadelphia  while  in  possession 
of  the  Brkish  army.(e) 

That  C.  M.  and  J.  M.,  all  late  of,  dtc.,  yeomen,  on,&£.,  at,  &a,  and 
within  the  jurisdiction  of  this  court,  did  and  each  of  them  did  go  and 
pass  through  the  County  of  Philadelphia,  into  the  City  of  Philadel- 
phia, while  in  possession  of  the  British  army,  without  obtaining  leave 
in  writing  for  that  purpose  from  congress,  from  the  commander  in  chief 
of  the  armies  of  the  United  States  of  America  or  of  the  executive 
council  of  this  commonwealth,  contrary,  &c.,  and  against,  &jc.  {Con^ 
elude  as  in  book  1,  chap,  3). 

Enticing  United  States  soldiers  to  desert. 

That  A.B.,  late  of,  &c,,  in  the  district  and  circuit  aforesaid,  heretofore, 
to  wit,  on,  &c.,  in,  &c.,  with  force  and  arms  at,  &.C.,  in  the  district  and 
circuit  aforesaid,  and  within  the  jurisdiction  of  this  court,  unlawfully, 
knowingly  and  advisedly  did  procure  and  entice  C.  D.,  E.  F.,  &c.  (he 
(or  they)  the  said  then  and  there  being  a  soldier  (or  soldiers)  in 

the  service  of  the  United  States  of  America  aforesaid),  to  desert  from 
his  (or  their)  service,  duty  and  allegiance  to  the  said  United  States, 
he  the  said  A.  B.  at  the  time  he  so  procured  and  enticed  the  said  C. 
D.,  E.  F.,  &c.,  to  desert  as  aforesaid,  well  knowing  that  the  said  C.  D., 
E.  F.,  &c.,  was  (or  were)  then  and  there  a  soldier  (or  soldiers)  in  the 
service  of  the  said  United  States,  against,  &c.,  and  against,  &c.  (Con- 
elude  as  in  book  1,  chap,  3). 

{For final  count,  seep.  17,  97  n,  123  «). 

gainst  a  deserter  and  the  person  harbouring  him,{f) 

That  on,  &c.,  at,  &c.,  a  certain  J.  M.  was  a  soldier  enlisted  in  the 
regiment  commanded  by  the  Compte  du  Ponts,  in  the  service  of  the 
king  of  France,  the  Illustrious  ally  of  these  United  States,  and  then 
co-operating  with  the  American  troops  against  the  king  of  Great  Bri- 
tain, at  open  war  against  these  said  states,  and  so  being  enlisted,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  the  county 
aforesaid,  did  desert  from  the  regiment  aforesaid;  and  the  jurors  afore- 
said do  further  present,  that  J.  C,  late  of,  &c.,  yeoman,  not  being  igno- 
rant of  the  premises,  but  well  knowing  the  same  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.,  unlawfully  and  for  wicked  gain 
sake,  did  harbour,  receive,  comfort  and  conceal  him  the  said  J.  M., 
then  and  there  well  knowing  the  said  J.  M .,  so  as  aforesaid,  to  have 
deserted  from  the  regiment  and  armies  aforesaid,  to  the  evil  example 
of  all  others  in  the  like  cases  ofiending,  and  against,  &c.  {Conclude 
as  in  book  1,  chap.  3). 

(0  Ih. 

(/)  This  indiclment  was  prepafcd  by  Mr.  Bradford  in  Pennsylvania  before  the  adoption 
of  the  federal  constitution. 
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Supplying  unwholesome  bread  to  piseneri  efwar.{g) 

That  A.  B.,  late  of,  &c.,  on^  &C.9  at,  &c.y  knowingly,  wilfully,  de- 
ceitfully and  maliciously  did  provide,  furnish  and  deliver  to  and  for 
eight  hundred  French  prisoners  of  war,  whose  names  to  the  said  jurors 
are  yet  unknown,  and  there  being  mider  the  protection  of  the  king, 
confined  in  a  certain  hospital  called  Eastwood  Hospital,  in  the  parish 
and  county  aforesaid,  divers  large  quantities,  to  wit,  five  hundred 
pounds  weight  of  bread,  to  be  eaten  as  food  by  the  said  French  prison- 
ers of  war,  such  bread  being  then  and  there  made  and  baked  in  an 
unwholesome  and  insufficient  manner,  and  then  and  there  being  made 
of  and  containing  dirt,  filth  and  other  pernicious  and  unwholesome 
ingredients  not  fit  to  be  eaten  by  man,  he  the  said  A.  B.  then  and 
there  well  knowing  the  said  bread  to  be  baked  in  an  unwholesome 
and  insufficient  manner,  and  to  be  made  of  and  to  contain  dirt,  filth 
and  other  pernicious  and  unwholesome  materials  and  ingredients  not 
fit  to  be  eaten  as  aforesaid,  whereby  'the  said  prisoners  of  war  did 
then  and  there  eat  of  the  said  bread,  and  thereby  then  and  there  be- 
came distempered  in  their  bodies,  and  injured  and  endangered  in  their 
healths,  to  the  great  damage  of  the  said  prisoners  of  war,  to  the  great 
discredit  of  our  said  lord  the  king,  to  the  evil  example,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  cftap.  3).^  ' 

ig)  Stark.  C.  P.  466. 
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JVot  guilty  in  case  of  treason  or  feIony.{a) 

And  being  immediately  asked  how  he  will  acquit  himself  of  the 
,  premises,  (in  case  of  felony^  or  of  the  treasons,  in  case  of  treason)  y 
above  laia  to  his  charge,  says  that  he  is  not  guilty  thereof,  and 
thereof  for  good  and  for  ill  he  puts  himself  upon  the  country.(i) 

JVot  guilty  in  misdemeanors^  4*^'»  ^^^^  the  defendant  may  plead  by 
attorney. 

And  the  said  J.  S.  by  A.  B.  his  attorney,  comes  into  court  here, 
and  having  heard  the  same  indictment  {or  information)  read,  says 
that  he  is  not  guilty  of  the  said  premises  in  the  said  indictment  (or 
information),  above  specified  and  charged  upon  him;  and  of  this  the 
said  J.  S.  puts  himself  upon  the  country,  &c. 

Similiter  generally. 

And  J.  E.  E.,  Esq.,  attorney-general  of  the  said  state  (or  common- 
wealth), who  prosecutes  for  the  said  state  {or  commonwealth)  in  this 
behalf,  does  the  like. 

Plea  that  the  defendant  has  no  addition.{c) 

And  the  said  A.  B.  comes  in  his  proper  person,  and  having  heard 
the  said  indictment  read,  says  that  he  at  the  time  of  the  taking  of  the 
said  indictment,  and  long  before,  wsts  and  yet  is  a  yeoman ;  and  that 
the  said  indictment  does  not  contain  an  addition  of  the  said  estate  of 

(a)  Stark.  C.  P.  473. 

(h)  The  E^sflish  practice  ia,  that  in  cases  of  treason  and  felony  no  issue  is  joined  with 
the  prisoner  on  behalf  of  the  crown.  76. 

(e)  Stark.  C.  P.  474.  Mr.  Starkie  remarks  that  as  the  defect  is  apparent  on  the  record, 
the  objection  may  be  taken  on  a  motion  to  quash ;  and  this,  which  is  the  obvious  course, 
was  taken  in  the  Oy.  and  Ter.  of  Phil,  iu  1848^  in  Com.  v.  Vickers,  by  Kelley  J.;  see  also 
R.  V.  Thomas,  3  D.  &  R.  6^. 
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the  said  A.  B.,  nor  of  Biny  estate,  degree  or  mystery  of  the  said  A.  B. ; 
and  this  he  is  ready  to  verify ;  wherefore,  for  want  of  the  addition  of 
the  estate,  degree  or  mystery  of  the  said  A.  B.,  in  the  said  indictment, 
be  prays  judgment  of  the  said  indictment,  and  that  the  same  may  be 
quashed. 

PUa  of  misnomer.{d) 

And  J.  L.,  who  is  indicted  by  the  name  of  G.  L.,  in  his  own  proper 
person  cometh  into  court  here,  and  having  heard  the  said  indictment 
read,  says  that  he  was  baptised  by  the  name  of  J.,  to  wit,  at  the 
parish  aforesaid  in  the  county  aforesaid,  and  by  the  Christian  name 
of  J.  has  always  since  his  baptizm  hitherto  been  called  or  known ; 
without  this,  that  he  the  said  J.  L.  now  is  or  at  any  time  hitherto 
hath  been  called  or  known  by  the  Christian  name  of  6.,  as  by  the 
said  indictment  is  supposed ;  and  this  he  the  said  J.  L.  is  ready  to 
verify ;  wherefore  he  prays  judgment  of  the  said  indictment,  and  that 
the  same  may  be  quashed,  &c. 

Replication  to  the  ahaiye  plea.{e) 

And  hereupon  J.  N.,Esq.,  attorney-general  of  the  said  state,  who  pro- 
secutes for  the  said  state  in  this  behalf,  says  that  the  said  indictment, 
by  reason  of  anything  by  the  said  J.  L.  in  his  said  plea  above  alleged, 
ought  not  to  be  quashed ;  because  he  says  that  the  said  J.  L.  long 
before  and  at  the  time  of  the  preferring  of  the  said  indictment,  was 
aud  still  is  known  as  well  by  the  name  of  G.  L.  as  by  the  name  of 
J.  L.,  to  wit,  at  the  parish  aforesaid  in  the  county  aforesaid ;  and  this 
he  the  said  J.  N.  prays  may  be  inquired  of  the  country,  &c. 

Plea  of  a  wrcng  additunu(J^) 

And  the  said  A.  B.,  who  in  and  by  the  said  indictment  is  called  by 
the  name  and  addition,  <<  A.  B.,  late  of  the  parish  of  K  in  the  County 
of  M.,  yeoman,''  in  his  own  person  comes,  and  havkig  heard  the  said 
indictment  read,  says  that  at  the  time  of  the  taking  the  said  indict- 
ment, and  long  before,  he  the  said  A.  B.  was  and  ever  since  hath 
been  and  still  is  inhabiting,  commorant  and  resident  in  the  parish  of 
St.  James  in  the  liberty  of  Westminster  in  the  said  County  of  M. ; 
without  this,  that  he  the  said  A.  B.  now  is  or  at  the  taking  of  the 
said  indictment,  or  at  any  time  before,  was  inhabiting,  resident  or 
commorant  at  the  parish  of  E.  in  the  said  County  of  M. ;  and  this 
he  is  ready  to  verify;  wherefore  and  because  he  the  said  A.^B.  is  not 
called  in  the  said  indictment  «  A.  B.,  late  of  the  parish  of  St  James 
in  the  liberty  of  Westminster,"  he  the  said  A.  B.  prays  judgment  of 
the  said  indictment,  and  that  the  same  may  be  quashed. 

(rf)  Arch.  C.  P.  99 ;  Stark.  C.  P.  473.  («)  Arch.  C.  P.  100. 

(/)  Stark.  G.  P.  473.  A  plea  of  miiDomer  shoulci  commence  thus,  **  Whereopon  cometh 
R.  W.  who  is  indicted  by  the  name  of  J.  W.*'  and  if  he  ahoald  say  **the  said  J.  W.,'*  ha 
4krottld  be  concluded;  Stark.  C.  P.  473;  3  Hale  175. 

It  18  necesMury  under  the  atat  4  &  5  Ann,  c.  16,  a.  U,  to  venfy  the  truth  of  the  plea 
by  affidavit,  or  to  show  some  probable  matter  to  induce  the  court  to  beUerc  that  such  plea 
ie  true.    The  plea  should  be  signed  by  counsel ;  Stark.  C.  P.  473, 
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Plea  to  the  jurisdiction.{g) 

And  the  said  J.  S.  in  his  own  proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment  read,  says  that  the  said  court 
here  ought  not  to  take  cognizance  of  the  (trespass  and  assault)  in  the 
said  indictment  above  specified ;  because,  protesting  that  he  is  not 
guihy  of  the  same,  nevertheless  the  said  J.  S.  says  that,  &c.,  {so proceed- 
ing  to  state  the  matter  of  the  plea.  See  the  precedents^  I  JVent, 
10-18;  4  FFent.  63.  Conclude  thus) :  And  this  he  the  said  J.  S.  is 
ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  court  now 
here  will  or  ought  to  take  cognizance  of  the  indictment  aforesaid ; 
and  that  by  the  court  here  he  may  be  dismissed  or  discharged,  &c. 

Replication  to  the  above  plea.{h) 

And  hereupon  J.  N.,  attorney-general,  &c.,  who  prosecutes  for  the 
said  state  in  this  behalf,  says  that  notwithstanding  anything  by  the 
said  J.  S.  above  in  pleading  alleged,  this  court  ought  not  to  be  pre- 
cluded from  taking  cognizance  of  the  indictment  aforesaid ;  because 
he  says  that,  &c.,  {stating  the  matter  of  the  replication).  And  this 
he  the  said  J.  N.  prays  may  be  inquired  of  by  the  country,  &c.  {Or 
if  it  conclude  with  a  verijicationj  then  thus) :  And  this  he  the  said 
J.  N.  is  ready  to  verify ;  wherefore  he  prays  judgment,  and  that  the 
said  J.  S.  may  answer  to  the  said  indictment. 


Special  pleas  generally.ii) 

And  the  said  J.  S.  in  his  own  proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment  (or  information)  read,  says, 
that  the  said  state  ought  not  further  to  prosecute  the  said  indictment 
against  him  the  said  J.  S. ;  because  he  says  that,  &c.,  {so  proceeding 
to  state  the  matter  of  the  plea^  and  concluding  thus) :  And  this  he 
the  said  J.  S.  is  ready  to  verify;  wherefore  he  prays  judgment,  and 
that  by  the  court  here  he  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  above  specified. 

Replication.{^) 

And  hereupon  J.  N.,  attorney-general,  &c.,  who  prosecutes  for  the 
said  state  in  this  behalf,  says  that  by  reason  of  anything  in  the  said 
plea  of  the  said  J.  S.  above  pleaded  in  bar  alleged,  the  said  state 
ought  not  to  be  precluded  from  prosecuting  the  said  indictment 
against  the  said  J.  S. ;  because  he  says  that,  &c.,  {so  proceeding 
to  state  the  matter  of  the  replication,  and  conclude  thus):  And  this 
he  the  said  J.  N.  prays  may  be  inquired  of  by  the  country.  {Or  if 
it  conclude  with  a  verification^  then  thus) :  And  this  he  the  said  J. 
N.  is  ready  to  verify ;  wherefore  he  prays  judgment,  and  that  the  said 
J.  S.  may  be  convicted  of  the  premises  in  t!ie  said  indictment  above 
specified. 

(g)  Arch.  C.  p.  9a  (A)  lb,  99.  (t)  Ih.  105.  0)  ^*. 
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Refoinder.{k) 

And  the  said  J.  S.,  as  to  the  said  repUcation  of  the  said  J.  N.  to  the 
said  plea  by  him  the  said  J.  S.  pleaded,  says  that  the  saidstate,  by  reason 
of  anything  by  the  said  J.  N.  in  that  replication  alleged,  oiight  not  fur- 
ther to  prosecute  the  said  indictment  against  him  the  said  J.  S. ;  be- 
cause he  saith  that,  &c.,  (so  proceeding  to  state  the  matter  of  the 
rejoinder  J  and  concluding  thns):  And  of  this  he  the  said  S.  puts 
himself  upon  the  country.  {Or  if  it  be  fieeessary  to  conclude  with 
a  verification,  the  conclusion  may  be  in  the  same  form  as  in  a 
plea). 

Plea  of  autrefois  acquiUQ) 

And  the  said  William  Sheen  being  brought  to  the  bar  of  this  court, 
and  having  heard  the  said  indictment  read  and  the  matters  therein 

(k)  Arch.  C.  P.  106. 

(/)  R.  e.  Sheen,  3  C.  &  P.  634.  As  this  plea,  when  well  pleaded,  ia  a  rarity,  the  whole 
proceedini^  on  it  are  appended. 

*'  R.  N.  Cresswell  for  the  prisoner  then  aaid,  <  And  the  said  William  Sheen  the  Tomigcr 
doth  the  like.'  r  ^  j  —^ 

**  The  prisoner's  counsel  asked  if  they  mig;ht  add  to  this  plea  that  the  prisoner  was  also 
acquitted  on  the  coroner's  inquisition,  in  which  the  deceased  was  described  as  Charles 
William  Sheen.(a) 

^  Borrough  J. :  If  the  prisoner  by  his  plea  insists  on  two  records,  his  plea  would  be 
double ;  but  if  in  the  course  of  the  case  it  shall  appear  that  he  oaght  to  have  pleaded  his 
acquittal  on  the  inquisition,  I  will  Uke  care  that  he  shall  not  be  prejudiced.  The  court 
awarded  a  venire  returnable  instanter.  And  the  sheriff  having  maude  his  return  forthwith, 
and  the  jury  having  been  sworn — 

**  R.  N.  Cresswell  for  the  prisoner  opened  his  case  to  the  jury  in  support  of  the  plea,  and 
put  in  an  examined  copy  of  the  register  of  baptizms  of  the  parish  of  St  George  the  Martyr, 
South  wark,  in  which  the  baptizm  of  the  deceased  was  entered*  Charles  William,  the  son  of 
Lydia  Beadle,'  Slc 

^  A  witness  was  called,  who  proved  the  identity  of  the  child,  whoee  mother  was  an  un- 
married woman  named  Lydia  Beadle,  whom  the  prisoner  had  married  after  the  birth  of 
the  deceased.  This  witness  stated  that  the  deceased  infant  was  always  called  William  or 
Billy,  but  that  she  should  have  known  him  by  the  name  of  Charles  William  Beadle,  and 
if  any  one  had  inquired  for  him  by  that  name,  she  would  have  known  who  was  meant 
And  the  prisoner's  father  stated  that  the  child's  name  was  Charles  William  Sheen,  bat  that 
he  had  never  heard  him  called  sa 

**  Andrews  Sergt,  addressed  the  jury  on  the  part  of  the  prosecution.  He  cited  the  eases 
of  Rex  o.  Clarke,(6)  and  called  two  witnesses,  one  of  whom  had  been  told  by  the  mother  of 
the  deceased  that  his  name  was  William,  and  the  other  had  never  heard  the  deceased  called 
either,  or  spoken  of  by  any  name  at  all. 

**  Clarkson  for  the  prisoner  replied.  Burrough  J.  (in  summing  up) :  The  question  on 
this  issue  is,  whether  the  deceased  was  as  well  known  by  the  name  of  Charles  William 
Beadle,  as  by  any  of  the  names  and  descriptions  in  the  present  indictment,  and  I  ought  to 
say,  that  if  the  prisoner  could  have  been  convicted  on  the  former  indictment,  he  must  be 
acquitted  now.  And  whether  at  the  former  trial  the  proper  evidence  was  adduced  before 
the  jury  or  not  is  immaterial,  for  if  by  any  possible  evidence  that  could  have  been  pro- 
duced,  he  could  have  been  convicted  on  that  indictment  He  is  now  entitled  to  be  acquitted. 

**  The  first  evidence  we  have  is  the  register,  and,  looking  at  that,  would  not  vf&j  one 
have  called  the  child  Charles  William  Beadle  ?  and  it  is  proved  by  one  of  the  witnesses  that 
she  would  have  known  him  by  that  name.  It  cannot  be  necessary  that  all  the  world  should 
kno^  the  child  by  that  name,  because  children  of  so  tender  an  age  are  hardly  known  at  aQ 
and  are  generally  called  by  a  Christian  name  only.  If,  however,  you  should  think  that  the 
name  of  the  deceased  was  Charles  William  Sheen,  I  wish  yon  would  inform  roe  of  it  by  yoor 
verdict,  because  it  is  agreed  that  as  that  is  the  name  in  the  coroner's  inquisition,  the  pri- 
soner should  derive  the  same  advantage  from  the  course  he  has  taken,  as  if  he  k^id  pleaded 
his  acquittal  in  that  inquisition ;  my  brother  Littledale  suggests  to  me,  that  if  a  legacy  liad 
been  left  to  this  child  by  the  name  of  Charles  William  Beadle,  he  would  have  Ukeo  it 
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contained,  says  that  he  onght  not  to  be  put  to  answer  the  said  indict- 
ment, he  having  been  heretofore  in  due  manner  of  law  acquitted  of 
the  premises  in  and  by  the  said  indictment  above  specified  atid 
charged  upon  him ;  and  for  plea  to  the  said  indictment  he  says  that 
heretofore,  to  wit,  at,  &c.,  {here  set  forth  the  caption  of  the  session 
verbatim)^  he  the  said  William  Sheen  was  duly  arraigned  upon  a  cer- 
tain indictment  which  charged  him  the  said  William  Sheen  by  the 
name  and  description  of  William  Sheen,  late,  &c.,  in  the  county  of 
.  labourer ;  n^t  having  the  fear,  &c.,  (j7  here  ^et  out  the  former 
indictment  verbatim)y  to  which  said  last  mentioned  indictment  he 
did  then  and  there  plead  not  guilty,  and  thereupon  a  jury  then  and' 
there  duly  summoned,  empanneled  and  sworn  to  try  the  said  issue 
so  joined  between  the  said  state  and  the  said  William  Sheen,  upon 
their  oaths  did  say,  that  the  said  William  Sheen  was  not  guilty  of  the 
said  felony  and  murder  by  the  said  indictment  supposed  and  laid  to 
his  charge ;  whereupon  it  was  then  and  there  considered  by  the  said 
court  that  the  said  William  Sheen  should  go  thereof  acquitted,  with- 
out day,  as  appears  by  the  records  of  the  said  proceedings  now  here 
remaining  in  court.    And  the  said  William  Sheen  avers  that  the  said 
William  Sheen  mentioned  in  the  former  indictment,  and  he  the  said 
William  Sheen  who  is  charged  by  this  present  indictment,  are  one 
and  the  same  person  and  not  divers  and  different  persons,  and  that 
the  said  infant  mentioned  in  the  said  first  indictment  and  the  mate 
child  in  this  present  indictment  mentioned,  are  one  and  the  same 
male  child  and  not  divers  and  different  children  ^  and  the  said  William 
Sheen  further  avers  that  the  felony  and  murder  in  the  said  former 
mentioned  indictment  mentioned,  and  the  felony  and  murder  in  this 
present  indictment  mentioned,  are  one  and  the  same  felony  and  mur- 
der and  not  divers  and  different  felonies  and  murders.     And  the  said 
William  Sheen  further  avers  that  the  said  male  child  described  by  the 
name  of  Charles  William  Beadle  in  the  said  former  indictment  mention- 
ed, was  as  well  known  by  the  said  name  of  Charles  William  Beadle  as 
by  any  of  the  several  names  and  descriptions  of  Charles  William, 
William,  Billy,  Charles,  or  William  Sheen,  or  a  certain  male  child  or 
a  certain  male  bastard  child,  as  he  is  in  and  by  the  present  indictment 
described ;  and  this  he  is  ready  to  verify ;  wherefore  he  the  said  Wil- 
liam Sheen  prays  the  judgment  of  the  court  here,  if  he  ought  to  be 
put  further  te  answer  this  present  indictment ;  and  whether  the  said 
state  ought  further  to  prosecute  or  impeach  him  the  said  William 
Sheen  on  account  of  the  premises  in  this  present  indictment  con- 
lained  9  and  that  he  may  be  dismissed  the  court  and  go  without  day. 


apon  this^evidenoe,  and  if  this  evidence  of  the  child*B  name  had  been  given  at  the  former  trial, 
I  think  the  prisoner  shonld  have  been  convicted.  The  case  of  Rex  o.  Clarke  has  been 
cited,  but  in  that  case  there  was  an  entire  absence  of  evidence  as  to  the  surname  of  the 
deceased.  If  you  think  that  in  the  present  case  the  name  of  the  deceased  was  either 
Charles  William  Beadle  or  Charles  William  Sheen,  or  if  you  think  that  be  was  known  at 
all  by  those  names  or  either  of  those  names,  you  ou^ht  to  find  a  verdict  for  the  prisoner. 

**  The  jury  found,  that  the  deceased  was  as  well  known  by  the  name  of  Charles  William 
Beadle  as  by  any  of  the  other  names. 

**  Burrough  J.:  There  must  be  judgment  for  the  prisoner.  We  are  obliged  to  Mr.  Cress- 
well  for  drawing  that  plea;  it  was  very  properly  done.** 
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RepUcaiion  to  same.{U)    (To  he  made  are  ienus). 

And  J.  E.y  Esq.,. who  for  the  said  state  prosecutes  on  this  behalf, 
says  that  the  said  state  ought  not  to  be  barred  from  further  prose- 
cuting the  said  indictment,  because  he  saith  that  the  said  William 
Sheen  was  not  heretofore  acquitted  of  the  premises  charged  in  and 
upon  him  by  this  present  indictment;  for  although  true  it  is  that  the 
said  William  Sheen  was  acquitted  upon  the  said  indictment  in  this 
said  plea  mentioned,  and  although  true  it  is  tl^at  the  said  infant  iu 
the  said  former  indictment  mentioned  and  the  male  child  in  this  pre- 
sent indictment  mentioned,  is  the  same  child  and  not  another  and  dif- 
ferent child,  yet  for  replication  in  this  behalf,  he  says  that  the  said 
male  child  was  not  known  as  well  by  the  name  of  Charles  William 
Beadle  as  by  any  or  either  of  the  several  names  by  which  he  is 
named  in  the  present  indictment ;  and  this  the  said  J.  K.,  Esq.,  on 
behalf  of  the  said  state  prays  may  be  inquired  of  by  the  country. 

Plea  that  defendant  was  duly  charged^  examined  and  tried  for  the  mur- 
der of  the  deceased  before  a  court  legally  constituledj  and  upon  this 
trial  and  examination  was  duly  and  legally  acquitted  of  the  said  mur- 
der  and  felony  with  which  he  stood  charged^  and  was  adjudged  by  the 
court  not  guilty  thereof. (m) 

And  the  said  S.  M.  for  plea  (by  leave  of  the  court),  saith  that  he 
ought  not  now  to  be  charged  with  the  murder  and  felony  aforesaid, 
charged  upon  him  in  the  indictment  aforesaid,  because  he  saith  that 
he  the  said  S.  M.,  by  the  name  and  description  of  S.  M.,  heretofore, 
to  wit,  at  a  court  of  aldermen  of  the  borough  of  Norfolk,  summoned 
according  to  law  for  the  examination  of  the  said  S.  M.,  for  the  murder 
and  felony  aforesaid,  and  held  on  the  thirty-first  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eleven,  at  the  court 
house  of  the  borough  aforesaid,  before  W.  B.  L.,  mayor,  J.  N.,  re- 
corder, W.  v.,  L.  W.,  M.  K.,  J.  E.  H.,  R.  E.  L.  and  M.  K.  Jr.,  alder- 
men  of  the  said  borough,  was  duly  charged,  examined  and  tried  for 
having  on  the  twenty-fifth  day  of  May,  one  thousand  eight  hundred 
and  eleven,  between  the  hoursof  six  and  eight  o'clock  of  the  morning 
of  that  day,  in  the  stone  house  of  L.  B.  in  the  said  borough  of  Norfolk, 
feloniously,  wilfully  and  of  his  malice  aforethought,  killed  and  mur- 
dered the  said  R.  B.,  who  was  then  and  there  in  the  peace  of  God  and 
of  the  commonwealth,  and  that  he  the  said  S.  M.  upon  this  trial  and 
examination  was  duly  and  legally  acquitted  by  the  said  court,  of  the 
said  murder  and  felony  with  which  he  was  then  and  there  so  charged, 
and  was  adjudged  by  the  said  court  not  to  be  guilty  thereof;  and  this 
he  the  said  S.  M.  is  ready  to  verify  and  prove  by  the  record  of  the 
said  borough  court  of  Norfolk.  And  the  said  S.  M.  further  saith,  that 
the  said  R.  B.  named  in  the  said  indictment,  and  the  said  R.  B.  named 
in  the  said  record  of  acquittal,  are  one  and  the  same,  and  not  different 

(U)  Where  on  the  record  the  offence  set  forth  in  the  first  indictment  is  subetantially  the 
same  as  that  set  forth  in  the  second,  and  where  there  is  no  averment  of  identity  of  oficnoe, 
Che  proper  course  is  to  demar. 

(m)  This  plea  was  held  good  in  Com.  v.  Myers,  1  Va.  Cases  S49, 
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persons ;  that  he  the  said  S.  M.  named  in  the  said  indictment,  and  the 
said  S.  M.  named  in  the  said  record  and  acquittal  as  aforesaid  by  the 
said  corporation  court  of  the  felony  and  murder  aforesaid,  are  one 
and  the  same,  and  not  different  persons,  and  that  the  felony  and  mur- 
der charged  upon  him  the  said  S.  M.  before  the  said  corporation  court, 
and  the  felony  and  murder  chained  upon  him  the  said  S.  M.  in  the 
indictment  aforesaid,  are  one  and  the  same,  and  not  different  felonies ; 
and  this  he  is  ready  to  verify;  wherefore  since  he  the  said  S.  M.  hath 
already  been  heretofore  acquitted  of  the  felony  and  murder  of  the 
said  R.  B.  aforesaid,  he  prays  the  judgment  of  the  court  here,  if  he  the 
said  S.  M.  should  be  again  charged  with  the  same  felony  and  murder 
of  which  he  hatti  once  already  at  another  time  been  acquitted. 

Atdrefais  convicty  plea  ofy  where  the  original  indictment  on  which  the 
defendant  was  convicted^  was  one  for  arson^  and  the  second  indict- 
ment  was  for  murder  in  burning  a  fiouse  whereby  one  J.  H,  was  killed^ 
^c.{n) 

And  the  said  S.  C,  in  his  own  proper  person,  cometh  into  court 
here,  and  having  heard  the  said  indictment  read,  saith  that  the  said 
State  of  New  Jersey  ought  not  further  to  prosecute  the  said  indict- 
ment against  him,  the  said  S.  C,  because,  he  saith,  that  heretofore,  to 

(n)  State  e.  Cooper,  I  Green.  375.  The  indictment  on  which  the  above  proceeding  took 
place  18  to  be  found  anie<t  p.  54.  ^  The  defendant,**  said  the  court,  **  has  been  convicted 
of  the  crime  of  arson.  He  has  plead  that  conviction  in  bar  of  the  indictment  for  murder.  What 
effect  shall  that  plea  have  upon  this  prosecution  ?  If  I  am  right  in  supposing  that  the  de- 
fendant cannot  be  convicted  and  punished  for  two  distinct  felonies,  growing  out  of  the  8am.e 
identical  act,  tfnd  where  one  is  a  necessary  ingredient  in  the  other,  and  the  state  has  select- 
ed and  prosecuted  one  to  conviction,  it  appears  to  present  a  proper  case  to  interpose  the 
benign  principle,  that  a  roan  shall  not  be  twice  put  in  jeopardy  fer  the  same  cause  in  favour 
of  the  life  of  the  defendant 

**  Judge  Blackstone  in  his  Commentaries,  says  that,  'a  conviction  of  manslaughter,  or  au 
appeal  on  an  indictment,  is  a  bar  even  in  another  appeal,  and  much  more  in  an  indictment 
of  murder,  for  the  fact  prosecuted  is  the  same  in  both,  though  the  offences  differ  in  colour- 
ing  and  degree.'  This  is  well  established ;  4  Coke,  45,  46 ;  2  Hale  :246 ;  Arch.  5*2 ;  Fost. 
Cr.  Law,  329 ;  Hawk.  b.  2,  c.  36,  s.  10.  And  in  the  case  of  Robert  M.  Goodwin,  who  was 
indicted  for  manslaughter  and  subsequently  for  murder,  Colden  (mayor),  fully  recognizes 
the  same  principle,  where  he  says,  *  if  we  were  to  try  the  prisoner  on  the  indictment  for 
manslaughter,  unquestionably  we  should  put  an  end  to  the  prosecution  for  murder.' 

**  If  in  civil  cases,  the  law  abhors  a  multiplicity  of  suits,  it  is  yet  more  watchful  in  crimi- 
nal cases,  tliat  the  crown  shall  not  oppress  the  subject,  or  the  government  the  citizen  by 
unnecessary  prosecutions.  Under  the  numerous  British  statutes  imposing  severe  penalties 
and  even  taking  away  the  benefit  of  clergy  from  larcenies  perpetrated  under  certain  speci- 
fied  circumstances,  it  is  the  practice  to  indict  the  crime  with  all  its  aggravations  under  the 
statute,  and  if  the  aggravating  circumstances  are  not  proved,  to  convict  of  the  simple  lar- 
ceny only.  I  have  met  with  no  instance  of  an  attempt  on  the  part  of  the  crown,  after  in- 
dieting  for  a  simple  larceny  and  establishing  that,  to  proceed  by  another  indictment,  to 
establish  the  higher  oflfence.  The  case  of  Rex  o.  Smith,  3  C.  d&  P.  412,  cited  in  14  Eng. 
C.  Law  Rep.  374,  and  the  Com.  v.  Cunningham,  13  Mass.  245*  are  authorities  against 
such  a  practice.  And  I  am  satisfied  that  a  conviction  of  larceny  would  be  a  good  bar  to 
a  prosecution  for  burglary  and  stealing  the  same  goods,  whatever  might  be  its  effect  upon 
an  indictment  for  burglarv  with  intent  to  steal ;  as  to  which  see  7  S.  &R.491.  I  consider 
the  present  case  as  not  affected  by  those  where  the  first  indictment  was  insufficient,  and 
where  a  train  of  decisions  has  established  that  the  criminal  was  never  legally  in  jeopardy 
from  the  first  orosecution ;.  4  Coke  44,  45 ;  Hawk.  b.  2,  c.  36,  s.  15 ;  1  Johns.  Rep.  77. 
There  is  no  defect  in  the  first  indictment;  it  is  a  case  where  the  state  has  thought  proper 
to  prosecute  the  ofience  in  its  mildost  form,  and  it  is  better  that  the  residue  of  the  offence 
go  unpunished,  than  by  sustaining  a  second  indictment,  to  sanction  a  practice  which  might 
be  rendered  an  instrument  of  oppression  to  the  citizen.'* 
5Q 
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wit,  at  a  Court  of  General  Quarter  Sessions  of  the  Peace,  holden  at 
Morristown,  in  and  for  the  County  of  Morris,  of  the  term  of  July,  A. 
D.,  &c.,  it  was  by  the  jurors  of  the  State  of  New  Jersey  for  the  body 
of  the  County  of  Morris,  upon  their  oaths  presented  « that  (here  re- 
die  indictment),  then,  there  and  thereby  described  as  S.  C,  late  of 
the  township  of  Hanover,  in  the  County  of  Morris,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  on  the  fifth  day  of  April,  A.  D.  one  thousand 
eight  hundred  and  thirty,  with  force  and  arms  at  the  township  afore- 
said in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Court  of  General  Quarter  Sessions  of  the  peace,  wilfully  and  mali- 
ciously did  burn  a  certain  dwelling  house  of  one  R.  S.,  there  situate. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  did  further  pre- 
sent, that  C.  C.  and  J.  V.  G.  late  of  the  township  of  Hanover  afore- 
said in  the  county  aforesaid,  before  the  said  arson  was  committed  in 
form  aforesaid,  to  wit,  on  the  twelfth  day  of  February,  in  the  year 
aforesaid,  with  force  and  arms  at  the  township  aforesaid,  in  the 
county  and  within  the  jurisdiction  aforesaid,  did  unlawfully,  wilfully 
and  maliciously  aid,  counsel  and  procure  the  said  S.  C.  to  commit  the 
said  arson  in  manner  and  form  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  the 
said  State  of  New  Jersey,  the  government  and  dignity  of  the  same.'* 

Which  said  indictment  is  endorsed  a  true  bill,  and  signed  by  D.  J. 
C,  Esq.,  as  foreman,  and  by  J.  W.  M.,  Esq.,  as  prosecutor  of  the 
pleas,  &c. 

And  the  said  S.  C,  in  his  own  proper  person  further  saith,  that  at 
a  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery^  holden  at 
Morristown,  in  and  for  the  County  of  Morris,  of  the  term  of  Septem- 
ber, A.  D.  one  thousand  eight  hundred  and  thirty,  present  the  Hon. 
G.  K.  D.,  justice,  and  J.  tj.,  D.  T.,  J.  S.  and  S.  C,  Esqrs.,  judges, 
he,  the  said  S.  C,  together  with  C.  C.  and  J.  V.  G.,  were  charged 
on  the  above  recited  indictment  for  arson,  and  their  plea  to  the  same 
being  demanded,  they,  the  said  S.,  C.  and  J.  pleaded  thereto  not  guilty; 
whereupon,  the  said  court  remanded  them  the  said  S.,  C.  and  J.  to 
prison.  And  the  said  S.  in  his  own  proper  person  further  saith,  that 
afterwards,  to  wit,  on  Monday  the  fourth  day  of  October,  A.  D.  one 
thousand  eight  hundred  and  thirty,  before  the  said  Court  of  Oyer  and 
and  Terminer  and  General  Gaol  Delivery,  and  in  the  same  September 
term  of  said  court,  on  motion  of  J.  W.  M.,  Esq.,  prosecutor  of  the 
pleas  for  the  County  of  Morris,  the  said  court  ordered  on  the  trial  of 
the  said  S.,  C.  and  J.,  on  said  indictment  for  arson.  Whereupon,  the 
sheriff  having  returned  a  panel,  the  following  persons  appeared  and 
were  sworn,  viz.  A.  C,  &c.  After  hearing  the  testimony,  and  a 
charge  from  the  court,  the  jury  retired  to  consider  of  their  verdict  with 
constable  S.  F.,  sworn  to  attend  them;  after  some  time  the  said 
jury  returned  into  court  and  said  they  had  agreed  on  the  verdict, 
and  by  A.  C.  their  foreman,  said,  they  found  the  said  S.  C.  guilty  in 
manner  and  form  as  he  stood  charged,  and  as  to  C.  C.  and  J.  Y.  G. 
not  guilty  in  manner  and  form  as  they  stood  charged,  and  so  said 
they  all,  as  by  the  record  thereof  more  fully  and  at  large  appears, 
which  said  judgment  still  remains  in  full  force  and  effect,  and  not  in 
the  least  reversed  or  made  void.    And  the  said  S.  C.  in  fact  saith,  ttiat 
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he  the  said  S.  C,  and  the  said  S.  C.  so  indicted  and  convicted  as  last 
aforesaid,  are  one  and  the  same  person,  and  not  other  and  different  per- 
sons, and  that  the  wilful  and  malicious  burning  a  certain  dwelling 
house  of  one  R.  S.  (as  in  the  indictment  for  arson  is  mentioned,  and 
on  which  he  has  been  so  as  aforesaid  convicted),  and  the  wilful  and 
malicious  burning  a  certain  dwelling  house  of  one  R.  S.,  whereby 
one  J.  H.  in  the  said  dwelling  house  then  and  there  being,  before,  at 
and  daring  the  same  burning,  was  then  and  there  bjr  reason  and 
means  of  the  said  burning  so  committed  and  done  by  the  said  S.  C, 
in  manner  aforesaid,  mortally  burned  and  killed,  as  described  in  the 
above  indictment  for  murder  against  him  (in  the  first  count  thereof), 
are  one  and  the  same  wilful  and  malicious  burning  of  the  dwelling 
house  of  the  said  R.  S.  and  not  other  and  different  burnings  or  arsons. 

And  the  said  S.  C.  further  in  fact  saith,  that  the  wilful  and  malicious 
burning  a  dwelling  house  of  one  R.  S.,  of  which  he  the  said  S.  C. 
was  so  indicted  and  convicted  as  aforesaid,  and  his  contriving  and 
intending  one  J.  H.  then  being  in  a  certain  dwelling  house  of  one  R. 
S.,  in  the  township  and  county  aforesaid,  feloniously,  wilfully  and  of 
his  malice  aforethought  to  burn,  kill  and  murder  and  his  wilfully  and 
maliciously  setting  fire  to  and  burning  the  said  dwelling  house,  the 
said  J.  H.,  then  and  there,  before,  at  and  during  the  said  burning 
being  in  the  said  dwelling  house,  and  that  he,  the  said  S.  C,  in  so  setting 
fire  to  and  burning  the  said  dwelling  house  as  aforesaid,  there  and 
then  feloniously,  wilfully  and  of  his  malice  aforethought,  did  mortally 
burn  the  body  of  the  said  J.  H.,  by  means  of  which  said  mortally 
burning  of  the  body  of  the  said  J.  H.,  as  aforesaid,  he  the  said  J.  H. 
did  die,  of  which  he  is  now  indicted,  as  alleged  in  the  second  count  of 
said  indictment,  are  one  and  the  same  wilful  and  malicious  burnings 
of  the  dwelling  house  of  the  said  R.  S.,  and  not  other  and  different 
burnings  or  arsons. 

And  of  this  he  tlie  said  S.  C.  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  by  the  court  here  he  may  be  dismissed  and  dis- 
charged from  the  said  premises  in  the  present  indictment  specified ; 
(here  follows  plea  of  not  guilty). 

Replication  to  said  plea. 

And  J.  W.  M.,  who  prosecutes  for  the  State  of  New  Jersey,  in  this 
behalf,  as  to  the  said  plea  of  the  said  S.  C.,by  him  first  above  pleaded, 
saith,  that  the  same  and  the  matters  therein  contained  in  manner  and 
form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law  to  bar  or  preclude  the  said  state  from  prosecuting  the  said  in- 
dictment against  him  the  said  S.  C.,and  that  the  said  state  is  not  bound 
by  the  law  of  the  court  to  answer  the  same,  and  this  he  the  said  J. 
W.  M.,  who  prosecutes  as  aforesaid,  is  ready  to  verify,  wherefore  : 

For  want  of  a  sufficient  plea  in  this  behalf,  he,  the  said  J.  W.  M., 
for  the  State  of  New  Jersey,  prays  judgment,  and  that  the  said  S.  C. 
may  be  convicted  of  the  premises  in  the  said  indictment  specified. 

Rejoinder  to  said  replicaiion. 

And  the  said  S.  C.  saith,  that  his  said  plea  by  him  above  pleaded, 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
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are  above  pleaded  and  set  forth,  are  sufficient  ift  law  to  bar  and  pre- 
clude (he  said  State  of  New  Jersey  from  prosecuting  the  said  indict- 
ment against  him  the  said  S.  C,  and  the  said  S.  C.  is  ready  te^  verify 
and  prove  the  same  as  the  said  court  here  shall  direct  and  award ; 
wherefore,  inasmuch  as  the  said  J.  W.  M.  who  prosecutes  for  the  said 
State  of  New  Jersey,  hath  not  answered  the  said  plea,  nor  hitherto  in 
any  manner  denied  the  same,  the  said  S.  C.  prays  judgment,  and  that 
by  the  court  here  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  specified. 

Plea  of  once  iri  jeopardy. 

That  on  the  said  indictment  at  the  said  Court  of  Oyer  and  Termi- 
ner and  General  Gaol  Delivery,  on  Thursday  the  twelfth  of  April 
aforesaid,  the  said  defendant  in  due  form  of  law  was  arraigned  and 
pleaded  not  guilty  of  the  premises  contained  in  the  said  indictment, 
and  for  her  trial  put  herself  upon  God  and  her  country,  and  was  by 
the  said  commonwealth  in  due  form  of  law  placed  on  her  trial  be- 
fore a  jury  of  the  said  country.  And  the  said  J.  C.  further  says,  that 
on  the  twenty-first,  twenty-second  and  twenty-third  days  of  April 
aforesaid,  t;he  witnesses  were  examined  in  due  form  of  law  before  the 
said  court  and  jury  as  well  on  behalf  of  the  said  commonwealth  as 
her  the  said  defendant;  that  the  counsel  for  the  commonwealth  and 
the  defendant  then  addressed  the  court  and  jury  in  due  form  of  law ; 
that  on  the  evening  of  the  twenty-third  of  April  aforesaid  the  court 
charged  the  jury  relative  to  the  premises  contained  in  the  said  indict- 
ment as  set  forth,  and  that  the  said  jury  then  according  to  law  retired 
to  deliberate  on  their  verdict ;  that  on  Monday  the  twenty-fifth  day 
of  April  aforesaid,  at  ten  o'clock  in  the  forenoon  of  that  day,  the  said 
jury  came  into  the  said  court,  and  answered  to  their  names  and  de- 
clared that  they  had  not  agreed  upon  their  verdict,  and  that  they4id 
not  think  they  were  likely  to  agree  upon  their  verdict ;  that  two  of 
the  jury,  viz.  E.  F.  and  A.  H.,  then  and  there  stated  that  they  were 
unwell,  and  one  of  the  jury,  viz.  E.  F.,  then  and  there  declared  that 
if  he  were  much  longer  confined  in  his  present  state  of  privation  his 
life  would  be  endangered ;  that  one  of  the  jury,  E.  F.,  being  duly 
sworn  before  the  said  court,  declared  that  he  was  seventy-six  years  of 
age, 'that  the  health  of  him  the  said  E.  F.  was  greatly  impaired  by  an 
attack  of  illness  from  which  he  the  said  E.  F.  had  only  been  relieved 
about  a  month,  that  he  the  said  E.  F.,  from  his  peculiar  state  of  pri- 
vation and  suffering  was  so  ill  and  feeble  that  he  could  not  walk  into 
court  without  assistance,  and  that  he  the  said  B.  F.  firmly  believed 
that  if  he  should  be  compelled  to  continue  on  the  said  jury  any  fur- 
ther length  of  time  under  his  then  state  of  privation  and  restriction, 
the  life  of  him  the  said  E.  F.  would  be  in  danger.  And  A.  H., 
another  of  the  said  jury,  being  duly  affirmed  according  to  law,  de- 
clared that  he  was  then  quite  ill,  that  he  had  been  confined  all  the 
month  of  December  then  next  preceding,  with  bilious  fever;  that  the 
effects  of  this  attack  still  left  his  frame  debilitated,  and  that  be  firmly 
believed  that  his  health  would  be  in  danger  by  being  kept  longer  on 
the  jury  under  his  then  state  of  privation  and  restriction,  as  ordered 
by  the  court;  that  the  jury  was  then  ordered  by  the  court  to  witb- 
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draw  to  their  room  where  they  had  been  deliberating,  and  Dr.  J.  K, 
a  physician  of  great  respectability,  was  then  and  there  directed  by 
the  court  to  visit  the  said  jurors  who  alleged  that  they  were  sick; 
that  the  said  Dr.  J.  K.  did  so  visit  the  jurors  in  their  room,  in  the 
absence  of  the  defendant  and  her  counsel,  and  without  their  consent, 
and  returned  to  the  said  court,  and  being  then  for  the  first  time  sworp, 
did  depose  that  he  had  attended  the  said  E.  F.  about  a  month  pre- 
vious to  the  said  time,  the  said  E.  F.  having  then  a  disease  of  the 
brain,  and  that  the  life  of  the  said  E.  F.  would  in  the  opinion  of  the 
said  J.  E.  be  endangered  by  a  continuance  of  his  present  state  of 
privation  and  restriction,  as  it  might  produce  a  return  of  the  disease. 
.And  the  said  Dr.  J.  E.  then  and  there  further  deposed  as  his  opinion 
to  the  said  court,  that  the  life  of  the  said  A.  H.  was  not  in  immediate 
danger,  but  that  he  was  ill,  and  that  his  health  would  be  endangered 
if  he  continued  to  remain  in  his  present  state  of  privation  and  restric- 
tion. And  the  said  J.  C.  further  says,  that  at  half-past  twelve  o'clock 
in  the  afternoon  of  the  same  day,  the  said  court  ordered  the  said  jury 
to  be  brought  into  court,  and  the  said  jury  being  then  and  there  asked 
if  they  had  agreed  upon  their  verdict,  answered  that  they  had  not. 
And  the  said  court  then  and  there,  without  and  against  the  consent 
of  the  said  J.  C,  ordered  the  said  jury  to  be  dismissed,  the  said  court 
declaring  then  and  there  their  opinion  that  a  case  of  necessity  for  the 
discharge  of  the  said  jury,  as  contemplated  by  the  Supreme  Court  of 
this  commonwealth,  in  the  case  of  The  Commonwealth  v.  Cook,  had 
been  made  to  appear.  And  the  said  J.  C.  further  says,  that  during 
all  this  time,  viz.  from  Saturday  the  twenty-third  of  April,  from  half- 
past  ten  o'clock  in  the  evening  of  that  day,  until  Monday  the  twenty- 
fifth  day  of  April,  at  half-past  twelve  o'clock  in  the  afternoon  of  that 
day,  the  said  jury  were  kept  by  order  of  the  said  court  without  meat 
or  drink,  but  had  the  use  of  fire  and  candles,  and  that  during  the  trial 
the  said  jury  were  allowed  to  eat  and  drink.  And  the  said  J.  C.  fur- 
ther says,  that  after  the  said  jury  had  been  without  meat  or  drink  for 
the  space  of  twenty-four  hours,  the  said  court  then  and  there,  after 
asking  the  consent  of  the  commonwealth  and  the  defendant,  author- 
ized the  said  jury  to  take  some  refreshment,  if  a  majority  of  the  said 
jury  would  agree  to  the  same ;  but  that  a  majority  of  the  jury  would 
not  agree  to  the  taking  of  such  refreshment  at  that  time,  until  the 
verdict  was  agreed  upon ;  after  which  declaration  the  court  refused 
to  grant  permission  to  any  one  of  the  said  jury  to  take  any  food  or 
refreshment  whatever.  And  the  said  J.  C.  further  says,  that  during 
the  time  of  the  privations  and  restrictions  of  the  said  jury,  the  said 
defendant  prayed  the  said  court  that  the  said  jury  or  any  of  them 
might  take  food  and  refreshments ;  and  after  the  declaration  of  the 
said  jurors  that  they  were  sick,  the  said  defendant  then  prayed  that 
the  said  sick  jurors  might  be  allowed  food  and  refreshment.  All 
which  said  praying  of  the  said  defendant  the  said  court  then  and 
there  refused.  And  the  said  J.  C.  further  says,  that  he  the  said  J.  C. 
now  here  pleading  and  the  said  J.  C.  in  the  said  indictment  last  men- 
tioned, is  the  same  identical  person,  &c.(o) 

(o)  The  aathorities  bearing  od  this  species  of  plea  aie  collected  in  VVh.  C.  L.  146,  et 
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Plea  thai  six  of  the  grand  jurers  b^  whom  the  bill  toM  found  were  tud 
duly  quaii/ied{p) 

^  That  J.  N.  C^  R.  M.  C.  S.,  H.  R,  J.  F.,  T.  J.  H.  and  J.  B.,  six  of 

the  grand  jurors  by  whom  the  said  indictment  was  found  and  returned 
into  the  said  courts  at  the  said  April  term  thereof,  were  not  all  of  them 
the  above  named  six  grand  jurors,  nor  any  one  of  them,  at  the  time 
they  so  acted  and  at  the  time  the  said  indictment  was  found  and 
returned,  duly  and  legally  qualified  to  act  as  such  grand  jurors ;  in 
this  they  the  said  six  grand  jurors,  nor  any  one  of  them,  had  not 
then  and  there  been  drawn  by  the  clerk  and  sheriff  of  the  County  of 
Warren  aforesaid,  either  at  a  regular  term  of  the  said  Circuit  Court, 
(next  preceding  the  said  April  term  of  the  said  Circuit  Court),  there 
in  open  court,  or  by  the  said  clerk  and  sheriff  and  in  the  presence  of 
the  judge  of  probate  of  the  County  of  Warren  aforesaid,  sixty  days 
next  before  the  said  April  term  of  the  said  Circuit  Court  of  the  County 
of  Warren  aforesaid,  as  jurors  liable  to  serve  out  for  the  first  week  of 
the  aforesaid  Circuit  Court,  at  the  said  April  term  thereof,  then  and  there 
from  a  list  of  the  names  of  all  the  freeholders  (being  citizens  of  the 
United  Stales),  and  householders  of  the  County  of  Warren  aforesaid, 
as  liable  to  serve  as  jurors  in  the  Circuit  Court  of  the  County  of 
Warren  aforesaid,  as  returned  either  in  term  time  of  the  said  Circuit 
Court  or  to  the  clerk  thereof  at  his  office  in  vacation,  by  the  assessor 
of  taxes  af  the  County  of  Warren  aforesaid ;  nor  were  all  of  them 
the  abave  named  six  grand  jurors,  nor  was  any  one  of  them,  then 
and  there  summoned  as  persons  liable  to  serve  as  jurors  for  the  first 
week  of  the  said  April  term  of  the  said  Circuit  Court  of  Warren 
county  aforesaid,  then  and  there  by  virtue  of  a  special  writ  of  venire 
tacias,  then  and  there  awarded  by  the  said  Circuit  Court  at  the  said 
April  term  thereof,  directing  the  said  sheriff  of  the  said  County  of 
Warren  to  summon  persons  there  liable  to  serve  as  jurors  at  the  said 
April  term  of  the  said  Circuit  Court,  for  the  first  week  thereof;  nor 
were  all  or  any  of  the  above  named  six  grand  jurors  then  and  there 
summoned  as  tales  jurors  by  the  said  sheriff,  as  liable  to  serve  as  such 
jurors  for  the  first  week  of  the  said  tenn  of  said  court,  then  and  there 
by  virtue  of  an  order  of  said  court ;  nor  had  all  and  every  one  of 
the  jurors  of  the  regular  panel  of  the  jurors  summoned  and  in  attend- 
ance at  the  said  term  of  the  said  court  for  the  first  week  thereof, 
affailed  in  their  attendance  at  the  said  April  term  of  said  court  for 
the  first  week  thereof;  nor  had  the  regular  panel  of  the  jurors  sum- 
moned and  in  attendance  upon  the  said  court  at  the  said  term  thereof, 
as  liable  to  serve  as  jurors  for  the  first  week,  been  gone  through  with, 
then  and  there  to  constitute  a  grand  jury  to  serve  at  the  said  term  of 

$eq. ;  and  it  was  there  ahown  that  while  the  federal  courts  and  the  courts  of  Massachu- 
setlA,  New  York,  Miasissippi  and  Kentucky  held  that  the  discharge  of  a  jury  in  a  previous 
trial  for  a  capital  offbnce  was  no  bar  to  subsecipent  proceedings,  the  courts  of  Pennsylvania, 
North  Carolina,  Tennessee  and  perhaps  of  Alabama,  maintained  the  doctrine  tiiat  where  a 
prisoner  in  such  case  was  onoe  on  trial  he  was  in  jeopardy  in  the  meaning  of  tiie  coDsti- 
tution,  and  could  not  be  retried. 

The  arguments  in  favour  of  the  position  assumed  in  the  latter  cases  treated,  are  power, 
fully  expressed  by  Gibson  C.  J.  in  Com.  o.  Clue,  5  Rawle  4^8,  the  cmae  ftom  whiph  the  'uh 
djctment  in  the  text  is  taken. 

(p)  8cc  Stale  v.  Rawlins,.  8  Sm,  &^  MArshall  600. 
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said  court,  by  lot,  when  the  names  of  the  said  six  grand  jurors -above 
mentioned  were  drawn,  by  lot,  to  serve  as  grand  jurors  for  the  said 
term  of  said  Circuit  Court ;  nor  were  all  the  above  named  six  grand 
jurors,  nor  any  one  of  them,  summoned  by  the  sheriff  of  said  county 
from  the  by-standers  then  and  there  to  serve  as  jurors  for  the  first 
week  of  this  said  tern^  of  said  court,    (dmclude  as  anie,  p.  600). 

Plea  that  goods  which  defendant  was  charged  with  rescuing  Jrom  the 
sheriff  who  had  seized  mem  under  an  execution  against  a  third  party^ 
were  in  facty  at  the  time^  the  property  cf  and  in  the  possession  of  the 

.    defendanLiq) 

And  now  said  A.  E.,  protesting  that  he  is  not  guilty  of  the  pre- 
mises charged  in  said  indictment,  and  reserving  a  right  to  waive  this 

{q)  This  plea  was  suatained  b^  the  Supreme  Court  of  Maaaachuaetta  in  Com.  «.  Ken. 
nard,  8  Pick.  133,  as  a  bar  to  an  mdlctment  which  ia  given  atite^  p.  501,  charffinff  the  de- 
fendant with  reacutng  gooda  from  the  aheriff'a  cuatody.  **  The  question,"  aaid  Parker  C. 
J.,  **'  ia  rednoed  to  thia,  whetlier  the  owner  of  gooda  which  are  in  hia  actoal  poeaeaaion 
may  not  lawfully  defend  hia  poaaeasion  of  them  a^ainat  a  aeizure  or  an  attacliment  by  an 
officer,  who  comes  to  take  them  on  a  precept  againat  another  person  who  haa  no  right  or 
interest  in  the  gooda. 

**  Certainly  the  officer  in  snch  case  would  be  trespasser,  for  he  does  not  act  under  any 
precept  against  auch  ownera,  nor  ia  he  commanded  to  take  their  goods.  Actions  of  tres- 
paaa  against  officers  thus  transgressing  are  among  the  most  common  actions  in  our  courts, 
and  they  depend  upon  the  aame  principle  aa  actions  of  aasault  and  battery  or  falae  impri. 
aonment,  by  one  who  is  arrested  on  a  writ  or  warrant  against  another  person.  In  such 
case  there  is  no  authority  for  the  arrest,  and  the  person  making  it,  whetlier  by  mistake  or 
design,  is  a  mere  trespasser.  And  the  aame  facts  which  would  sustain  an  action  of  tres- 
paas  by  the  person  arrested,  will  justify  any  resistance  which  may  be  necessary  to  defend 
hia  personal  liberty,  short  of  injurious  violence  to  the  officer. 

**  We  cannot  distinguish  between  an  offioer  who  aasumes  to  act  under  a  void  precept  and 
a  stranger  who  should  do  the  aame  act  without  any  precept;  for  a  command  to  arrest  the 
person  or  seize  the  gooda  of  B.  is  no  authority  againat  the  peraon  or  goods  of  A.  And  an 
officer  without  a  precept  is  no  officer  in  the  particular  case  in  which  he  so  undertakes  to 
act.  The  offioer  must  judge  at  his  peril  in  regard  to  the  peraon  againat  whom  he  ia  com- 
manded  to  act  Thia  ia  aaid  to  be  hard,  but  it  ia  a  hardship  reaulting  flrom  the  voluntary 
assumption  of  a  hazardous  office,  and  considering  that  in  all  cases  of  doubt  the  officer  may 
require  indemnity  before  he  executes  his  precept,  the  hardahip  is  imaginary ;  Marahali  e. 
Hosmer,  4  Mass.  R.  63 ;  Bond  «.  Ward,  7  Mass.  R.  133. 

**  It  is  said  that  the  owner  of  goods  seized  or  attached  on  a  precept  against  another,  has  . 
legal  remedies  by  action  of  replevin,  trover  or  treapass,  and  therefore  ought  not  to  be 
aiiowed  to  protect  hia  gooda  with  a  strong  hand,  for  this  power  may  be  abused  so  as  to 
recover  the  property  of^the  debtor,  and  so  the  creditor  may  be  disabled  from  obtaining 
satisfaction.  Such  a  miachief  may  happen ;  but  it  ia  not  a  fair  argument  againat  the  ex- 
istence of  a  right,  that  it  may  be  abused.  If  the  right  did  not  exist,  great  abuses  might 
come  from  the  power  in  officers  to  take  any  person's  property  upon  suspicion  or  suggestion 
that  it  belongs  to  the  debtor,  and  the  owner  micht  be  driven  to  a  replevin,  in  which  he 
must  give  bond  with  surety,  or  to  his  action  for  damages,  in  which  the  expense  may  con- 
sume the  value  of  the  property. 

**  But  it  is  again  said,  that  the  rule  sought  to  be  established  by  the  defence  will  deprive 
creditors  of  the  power  of  trying  the  queation  of  propeity  in  caaes  where  there  may  be 
grounds  to  believe  that  it  ia  covered  by  the  person  in  possession  claiming  to  be  the  owner. 
But  the  creditor  is  not  without  a  legal  remedy.  He  may  have  an  action  on  the  case  for 
interrupting  unlawfully  his  attachment  The  officer  may  have  an  action  of  treapaaa  if  the 
goods  are  taken  out  of  his  possession.  And  the  trustee  process  will  compel  the  possessor 
to  make  full  disclosure  of  hia  rifht  to  hold.  And  besides  all  thia,  the  party  is  liable  to 
indictment,  and  if  he  fails  in  making  out  hia  right  strictly,  will  incur  a  aevere  penalty. 

**  It  will  be  recollected  that  thia  is  a  criminal  prosecution  against  persons  who  were  in 
actoal  possession  of  the  goods,  being  the  acknowledged  owners,  or  their  servants  to  whose 
care  they  were  committed;  that  they  did  nothing  more  than  defend  with  no  more  than 
necesstiry  lorce,  their  posst^ssion.    This  decisioi^  therefore,  will  form  no  precedent  for 
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plea  and  plead  anew  at  the  court  above,  demands  judgment  of  said 
indictment,  and  all  and  every  part  thereof,  and  for  plea  says  as  to  the 
force  and  arms  and  whatever  is  against  the  peace  in  said  first  and 
second  counts  in  said  indictment  mentioned,  and  the  wounding 
therein  supposed  to  be  done,  he  is  not  guilty  thereof  in  manner  and 
form  as  he  is  charged  therewith  in  said  indictment,  and  of  this  he 
puts  himself  upon  the  country.  And  as  to  the  residue  of  the  offences 
charged  in  said  indictment,  and  as  to  the  assaulting,  beating,  bruising, 
evil  treating  and  forcibly  and  with  a  strong  hand  depriving  of  the 
care,  custody  and  keeping  and  possession  of  goods  and  chattels,  the 
said  K.  says  that  said  commonwealth  ought  not  to  prosecute  and 
charge  him  therefor,  because  he  says  that  said  D.  D.  B.  in  said  indict- 
ment mentioned,  and  one  S.  F.  C,  before  and  on  the  said  second  day 
of  October  last,  and  at  the  time  when  said  offence  is  supposed  to  have 
been  committed,  were  lawfully  possessed  of  a  certain  shop  in  Con- 
gress street  in  said  Boston  and  of  certain  goods  and  chattels  then  and 
there  in  said  shop,  being  the  same  goods  and  chattels  in  said  second 
count  in  said  indictment  mentioned,  which  said  goods  and  chattels 
were  then  and  there  the  proper  goods  and  chattels  of  said  B.  and  C, 
and  being  so  possessed  and  seized  thereof,  the  said  T.  I.  S.,  just  be- 
fore the  said  time  when,  &c.,  to  wit,  on  said  second  day  of  October, 
was  unlawfully  in  said  shop  and  with  force  and  arms  making  a  great 
noise  and  disturbance,  and  at  said  time,  when,  &c.,  staid  and  con- 
tinued therein  making  such  noise  and  disturbance,  without  leave  or 
license  and  against  the  will  of  said  B.  and  C,  and  then  and  there 
with  force  and  arms  and  with  a  strong  hand  kept  said  B.  and  G.  out 
of  possession  of  said  shop  and  of  said  goods  and  chattels,  and  then 
and  there  and  during  a  long  time,  disturbed  said  B.  and  C.  in  the  use 
and  enjoyment  of  said  shop  and  of  said  goods  and  chattels,  and 
greatly  annoyed  said  B.  and  G.  in  the  peaceable  possession  and  enjoy- 
ment of  said  shop  and  of  said  goods  and  chattels,  and  thereupon  the 
said  B.  then  and  there  requested  said  S.  to  cease  from  making  his 
said  noise.and  disturbance,  and  to  go  and  depart  from  said  shop  and 
to  give  up  and  relinquish  said  goods  and  chattels  to  said  B.  and  G., 
the  lawful  owners  thereof,  which  said  S.  then  and  there  refused  to 
do.  Whereupon  the  said  B.  did  specially  pray  and  request  said  K. 
to  aid  and  assist  him  the  said  B.  in  the  defence  of  the  possession  of 
said  shop  and  of  said  goods  and  chattels ;  and  thereupon  said  B.  and 

cases  which  may  be  differently  circnmstanced ;  Mooney  t>.  Leach,  1  W.  BL  555 ;  Ack- 
worth  t).  Kemp,  1  Dougl.  40;  Sanderson  v.  Baker,  2  W.  BI.  832. 

**  We  have  had  no  authorities  cited  on  the  part  of  the  commonwealth  which  have  any 
tendency  to  show  that  the  owner  and  possessor  of  goods  may  not  defend  them  a^nst  an 
officer  who  comes  to  seize  them  as  another  person's.  That  a  man  may  defend  his  person, 
his  lands  or  goods,  against  the  intrusion  or  invasion  of  those  who  have  no  lawful  authority 
over  them,  would  seem  entirely  unquestionable.  If  the  officer  believes  the  possession  ts 
only  colourable  and  the  claim  of  property  fraudulent,  if  backed  by  the  creditor's  orders 
or  secured  by  bond  of  indemnity,  he  will  take  care  to  be  so  attended  as  to  be  protected 
against  insult  in  the  execution  of  his  precept. 

*'  There  are  cases  which  show  that  if  an  officer  having  a  precept  against  a  person  privi. 
loged  from  arrest,  shall  arrest  him,  he  will  not  be  a  trespasser.  But  in  such  case  he  is 
commanded  to  arrest  the  particular  person,  and  is  supposed  to  know  nothing  of  the  privi. 
lege ;  the  party  therefore  shall  be  held  to  apply  fur  his  discharge  to  the  court  having 
jurisdiction  of  the  matter.** 


Digitized  by  LjOOQIC 


REPLIOATIOV — DBMCRRER.  6G9 

K.,  in  defence  of  said  possession  of  said  shop  and  of  said  goods  and 
chattels,  gently  laid  their  hands  upon  said  S.  in  order  to  remove  him 
from  said  shop^  and  did  then  and  there  remove  said  S.  from  said  shop 
and  from  said  goods  and  chattels,  as  they  lawfully  might  do  for  the 
cause  aforesaid,  doing  the  said  S.  no  unnecessary  harm  or  injury ;  all 
which  are  the  same  assaulting,  beating,  bruising  and  evil  treating  and 
with  force  and  a  strong  hand  depriving  said  S.  of  the  care,  custody 
and  possession  of  said  goods  and  chattels  in  said  first  and  second 
counts  mentioned,  and  therein  supposed  to  be  done ;  and  this  said  K. 
is  ready  to  verify ;  wherefore  he  prays  judgment  of  said  indictment, 
whether  said  commonwealth  ought  or  can  prosecute  him  for  the  pre- 
mises, and  that  he  may  be  discharged  thereof  without  day.    A.  K. 

Replication. 

And  now  J.  T.  A.,  the  attorney  of  said  commonwealth,  here  in 
court  agrees  to  the  above  reservation  as  to  so  much  of  said  plea  as 
that  whereof  the  said  A.  puts  himself  on  the  country,  for  the  com- 
monwealth doth  the  like.  And  as  to  the  rest  and  residue  of  said  plea 
he  says  that  the  said  commonwealth  ought  not  by  reason  of  anything 
therein  contained,  to  be  precluded  from  prosecuting  the  said  A.  for 
the  several  matters  and  things  in  said  indictment  charged  upon  him ; 
because  he  says  that  at  the  time  in  said  indictment  alleged,  he  the  said 
A.  committed  the  several  assaults,  batteries  and  trespasses  in  said  in- 
dictment set  forth  of  his  own  wrong,  and  without  any  such  cause  as 
he  hath  in  pleading  alleged;  and  this  he  prays  may  be  inquired  of 
by  the  country.  J.  T.  A.,  Attorney,  &c. 

And  the  said  K  doth  the  like.  A.  E. 

Demurrer  to  an  indictment  or  information.{r)        ^ 

And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into  court 
here,  and  having  heard  the  said  indictment  {or  information)  read, 
says  that  the  said  indictment  {or  information)  and  the  matters  therein 
contained,  in  manner  and  form  as  the  same  are  above  stated  and  set 
forth,  are  not  sufficient  in  law,  and  that  he  the  said  J.  S.  is  not  bound 
by  the  law  of  the  land  to  answer  the  same ;  and  this  he  is  ready  to 
verify ;  wherefore  for  want  of  a  sufficient  indictment  {or  informa- 
tion), in  this  behalf,  the  said  J.  S.  prays  judgment,  and  that  by  the 
court  he  may  be  dismissed  and  discharged  from  the  said  premises  in 
the  said  indictment  {or  information)  specified. 

Joinder  to  same.{s) 

And  J.  N.,  who  prosecutes  for  the  said  state  in  this  behalf,  says 
that  the  said  indictment,  and  the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above  stated  and  set  forth,  are  sufficient 
in  law  to  compel  the  said  J.  S.  to  answer  the  same }  and  the  said  J. 
N.,  who  prosecutes  as  aforesaid,  is  ready  to  verify  and  prove  the 
same,  as  the  court  here  shall  direct  and  award  $  wherefore,  inasmuch 

(r)  Arch.  C.  P.  109.  (t)  /6.  103. 
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as  the  said  J.  S.  hath  not  answered  to  the  said  indictment,  nor  hitherto 
in  any  manner  denied  the  same,  the  said  J.  N.  for  our  said  (lady  the 
queen)  prays  judgment,  and  that  the  said  J.  S.  may  be  convicted  of 
the  premises  in  the  said  indictment  specified. 

(7%e  likefarm^  mutatis  mutandis,  may  be  adopted  in  the  case  o/*  infor- 
mations). 

Demurrer  to  a  plea  in  bar.{t) 

And  J.  N.,  who  prosecutes  for  the  said  state  in  this  behalf,  as  to 
the  said  plea  of  the  said  J.  S.,  by  him  above  pleaded,  says  that  the 
same,  and  the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar 
or  preclude  the  said  state  from  prosecuting  the  said  indictment  against 
him  the  said  j.  S. ;  and  that  the  said  state  is  not  bound  by  the  law  of 
the  land  to  answer  the  same ;  and  this  he  the  said  J.  N.,  who  prose- 
cute^ as  aforesaid,  is  ready  to  verify ;  wherefore  for  want  of  a  suffi- 
cient plea  in  this  behalf,  he  the  said  J.  N.  for  the  said  state  prays 
judgment,  and  that  the  said  J.  S.  may  be  convicted  of  the  premises 
in  the  said  indictment  specified. 

Joinder  to  same,{u) 

And  the  said  J.  S.  says  that  his  said  plea  by  him  above  pleaded, 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  pre- 
clude the  said  state  from  prosecuting  the  said  indictment  against  him 
the  said  J.  S. ;  and  the  said  J.  S.  is  ready  to  verify  and  prove  the 
same,  as  the  said  court  here  shall  direct  and  award ;  wherefore,  inas- 
much as  the  said  J.  N.,  for  the  said  state,  hath  not  answered  the  said 
plea,  nor  hitherto  in  any  manner  denied  the  same,  the  said  J.  S.  prays 
judgment,  and  that  by  the  court  here  he  may  be  dismissed  and  dis- 
charged from  the  said  premises  in  the  said  indictment  specified. 

Demurrer  to  plea  of  autrefois  acquiL{v) 

And  J.  E.,  who  prosecutes  for  the  said  state  in  this  behalf,  cometh 
and  saith  that,  for  and  notwithstanding  anything  in  the  said  plea  of 
the  said  J.  A.  and  J.  V.,  by  them  above  pleaded,  our  said  (lord  the 
king)  ought  further  to  prosecute  them  the  said  J.  A.  and  J.  V.,  by 
reason  of  the  premises  in  the  said  indictment  to  which  the  said  plea 
is  above  pleaded,  mentioned ;  because  he  saith  that  the  said  plea, 
and  the  matters  therein  contained,  are  not  sufficient  in  law  to  bar  the 
said  state  from  further  prosecuting  them  the  said  J.  A.  and  J.  V.,  by 
reason  of  the  premises  in  the  said  indictment  to  which  the  said  plea 

(0  Arch.  C.  P.  103. 

A  demurrer  to  a  plet  in  abatemont  is  in  the  tame  form,  except  that  it  concludes  with 
■raying  **  judgment,  and  that  the  said  indictment  may  be  adjudged  goodt  and  that  tlie  said 
J.  S.  may  further  answer  thereto,"  dtc 

(tt)  Arch.a  P.  103. 

The  joinder  is  the  same  if  the  demurrer  be  to  a  plea  in  abatement,  except  that  it  con- 
cludes with  praying  *Mudgment  and  that  the  said  indictment  may  be  quashed,"  Slc. 

(o)  See  SUrk.  C.  P.  474. 
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is  above  pleaded,  mentioned;  and  this  the  said  T.  S.  is  ready  to 
verify ;  wherefore  he  prays  judgment,  that  the  said  state  may  further 
prosecute  them  the  said  J.  A.  and  J.  V.,  by  reason  of  the  premises  in 
the  said  indictment  to  which  the  said  plea  is  above  pleaded,  men- 
tioned ;  and  that  the  said  J.  A.  and  J.  V.  may  answer  over  to  the 
same  indictment. 

Joinder  in  demurrer  to  same. 

And  the  said  J.  V.  and  J.  A.  being  now  here  as  aforesaid  in  their 
proper  persons,  ander  the  custody  of  the  said  sheriff  of  the  County 
of  Middlesex,  say  that  the  said  plea  of  them  the  said  J.  V.  and  J.  A. 
in  form  aforesaid,  above  pleaded,  and  the  matters  therein  contained, 
are  sufficient  in  law  to  bar  the  said  state  from  further  prosecuting 
them  the  said  J.  V.  and  J.  A.,  by  reason  of  the  premises  in  the  said 
indictment  to  which  the  said  plea  is  above  pleaded,  mentioned ;  and 
this  they  are  ready  to  verify,  &c. ;  wherefore  as  before,  they  pray 
judgment,  and  that  the  said  state  may  be  barred  from  further  prose- 
cuting, by  reason  of  the  premises  mentioned  in  the  said  indictment ; 
to  which  the  said  plea  of  them  the  said  J.  V.  and  J.  A.  is  above 
pleaded;  and  that  they  may  be  dismissed  this  court  without  day, 

&C. 
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Abatement,  forms  of  pleas  of,  654,  et  seq. 

nature  of,  8. 
Abdaction,  indt  for,  107. 
Abortion,  general  nature  of  offence,  108,  n. 
requisites  of  indt  for,  108, 338,  366. 
IndietmenU  t 
assaulting  A.  B.  and  thrusting  an 
instrument  into  her  womb,  she  be* 
ing  big,  quick  and  pregnant,  108. 
same,  omitting  averment  of  quick- 
ness, 111. 
same,   merely  averring  pregnancy, 

assault  on  a  woman  quick  with  child, 

so  that  she  brought  forth  the  child 

dead,  119. 
producing  abortion   by  instrument, 

under  New  York  Rev.  Stot,  113. 
same,  with  medicine,  under  Indiana 

sut.,  113. 
conspiracies  to  commit,  338,  366. 
Abusing  justice  in  discharge  of  duties,  indt 

for,  567. 
Accessaries,  general    requisites    of   indts. 

against,  33. 
time  of  trial  and  venire  of,  39. 
accessaries  before  the  ftet,  who,  39. 
accessaries  after  the  fiict,  2Q, 
principals  in  first  and  second  degrees, 

34. 
IndictfRenU : 
against  accessary  before   the  fact, 

together  with  the  principal,  39. 
against  an  accessary  before  the  fact, 

the  principal  being  convicted,  34. 
against  accessary  afUr  the  fact,  with 

the  principal,  35. 
against  accessary  after  the  fact,  the 

principal  having  been  convicted;  35. 
against    accessary  before    the    fact 

generally  in  Massachusetts,  35. 
against  accessary  before  tlie  fact  in 

murder,  at  common  law,  36. 
against  accessary  before  the  fact  in 

murder,  in  Massachusetts,  36. 
against  an  accessary  for  harbouring 

a  principal  felon  in  murder,  36. 


Acoesearies,  against  an  accessary  to  burglary 
afler  the  fiict,  37. 

against  principal  and  accessaries 
before  the  fact  in  same,  37. 

against  accessary  before  the  fact  to 
suicide.  First  count,  sgainst  sui- 
cide  as  principal  in  the  first  degree, 
and  against  party  aiding  him  as 
principal  in  the  second  degree,  37. 

second  count,  against  defendant  for 
murdering  suicide,  38-66. 

against  a  defendant  m  murder,  who 
is  an  accessary  before  the  &ct  in 
one  county  to  a  murder  oommicted 
in  snother,  39. 

See  for  other  forms  of  accessaries 
to  murder,  &C.,  <*  Homiddey 

against  principal  and  accessary  be- 
fore the  fact  in  larceny,  40. 

against  accessary  for  receiving  stolen 
goods,  40. 

against  accessary  for  receiving  prin- 
cipal felon,  41. 

against  accessary  to  piracy  before 
the  fact,  618. 

against  accessary  to  piracy  afler  the 
foot,  619. 
Acquit,  see  ^  Autrefois  AequiL*^ 
Addition,  how  to  be  set  forth,  7. 

plea  that  defendant  has  none,  655. 

plea  that  defendant  has  a  wronf  one, 
656. 
Adultery,  reouisites  of  indt,  584. 

indt  for,  584,  et  seq. 
Affirmations  of  grand  jury,  how  averred,  5. 
Affray  at  common  law,  indt  for,  489. 
Alabama,  commencement  and  conclusion  of 
indt.,  26. 
JndictmenU  in : 

against  principal  in  first  and  second 
degree  for  mayhem  in  biting  off" 
an  ear,  105. 

maliciously  breaking  prosecutor's 
arm  with  intent  to  maim  him,  106. 

larceny  of  a  slave,  900. 

playing  at  cards,  444. 

keeping  a  gaming  table,  444, 

against  overseer  for  refusing  to  re- 
pair road,  466. 

violation  of  license  laws,  476. 
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Ambassador,  oSenceB  against,  see  "•  Foreign 

Minister,"" 
Apprentice,  abuse  o^  indt  against  master 
for,  529. 
killing  by  hard  treatment,  79. 
Arkansas,  commencement  and   conclusion 

of  indt  in,  31. 
Armed,  going  to  terror  of  people,  &c.,  494. 
Arsenal  of  U.  S.,  breach  of  peace  in,  indt. 

for,  491. 
Arson,  general  frame  of  indt  at  c.  law,  183. 
requisites  of  indt  for,  183. 
Indictment$ : 

burning  unfinished  dwelling  house 

in  Massachusetts,  185. 
setting    fire    to    building,   whereby 
dwelling    house  was    burned,  in 
same,  185. 
burning  incomplete  dwelling  house, 

in  same,  185. 
burning  meeting  house  in  Vermont, 

186. 
burning  one's  own  house  with  intent 

to  defraud  underwriters,  187. 
conspiracy  to  burn  vessel  with  intent 

to  defraud  same,  187. 
burning  barracks  of  hay  in  Pennsyl. 

vanis,  187. 
burning  stable  in  same,  187-8. 
attempting  to  set  fire  to   house  in 
Massachusetts,  187. 
Assaults,  general  form  of  indt,  114. 
requisites  of  indt  for,  114,  n. 
common  assaults,  114. 
caBes  where  battery  is  no  offence,  115. 
Indictments : 
common  assault,  114. 
assault  without  battery,  115. 
assault  and  battery  in  Massachusetts, 

115. 
same  in  Connecticut,  in  information 
with  commencement  and  conclu- 
sion, 116. 
same  in  New  York,  with  commence- 
ment and  conclusion,  116. 
same  in  New  Jersey,  with  commence- 
ment and  conclusion,  116. 
same  in   Pennsylvania,   with   com- 
mencement and  conclusion,  117. 
assault  with  a  dog,  117. 
assault  and  tearing  prosecutor's  hair, 

117. 
assaulting  driver  of  chaise,  and  over- 
turning chaise  with  wheelofcart,118 
assault  and  beating  out  eye,  118. 
assault  and  riding  over  person  with 

chaise,  118. 
assault  and    administering  cantha- 

ridcs  to  prosecutor,  119. 
assault  bv  throwing  infirm  person  on 

ground,  with  intent  to  kill,  119. 
assault  and   beating  and  wounding 

on  high  seas,  120. 
assault  on  same,  by  binding  prosecu- 
tor,  and  forcing  an  iron  bolt  down 
his  throat,  120. 
57 


Assault  on  same  with  dangerous  weapon, 

12L 
another  form  for  same,  122. 
same  in  a  foreign  port,  the  weapon 

being  a  Spanish  knife,  123. 
assault  and   false  imprisonment  at 

common  law,  124. 
assault  and  false  imprisonment,  with 

the  obtaining  of  five  dollars,  124. 
assault  with  intent  to  murder,  at 

common  law,  125. 
another  form  for  same,  125. 
same  under  New  York  Rev.  Stat, 

126. 
same  in  South  Carolina,  127. 
assault  with  intent  to  drown,  125. 
assault  with  intent  to  commit  felony 

generally,  126. 
felonious  assault  under   Massachu- 
setts Stat,  126. 
assault  with  intent  to  rob,  against 

two,  127. 
another  form  for  same,  127. 
assault  with  intent  to  ravish,  127. 
another  form  for  same,  126. 
same  against  two,  128. 
same  against  a  coloured  -person  in 

North  Carolina,  128. 
assault  with  intent  to  steal,  128. 
assault  with  intent  to  obstruct  the 

apprehension  of  a  party  charged 

with  offence,  indt  against,  509. 
assaults  on   officers  of  justice,   see 

*^Resislanee  to  Officers  of  JusticeJ*^ 
assaults   with    attempts   to  commit 

offences,  see  ^^AttemptAt*"*  &c 
Assembly,  unlawful,  indt  for,  489. 
Attempts  to  commit  offences,  bow  far  in- 

dicUble,  604,  n.    See  ^'Assaults 

iDith  Intent"  &.C. 
Indictments  : 
to  commit  offences  generally  in  Mas- 
sachusetts, 604. 
to  break   and  enter  a  dwelling,  at 

common  law,  183. 
to  steal  from  a  store  by  breaking  into 

it,  183. 
to  set  fire  to  and  break  into  house  in 

Massachusetts,  187. 
to  influence  a  witness  corruptly,  324. 
to  entice  a  witness  to  withdraw  from 

the  prosecution  of  a  felon,  325-6. 
to  suborn  a  witness  in  a  civil  case  in 

Massachusetts,  327. 
to  induce  a  woman  to  swear  a  child 

on  another,  327. 
to  induce  a  witness  to  disobey  a  sub- 
poena to  give  evidence  before  the 

grand  jury,  328. 
to  excite  insurrection  by  seditious 

letter,  565. 
to  bribe  member  of  House  of  Repre- 
sentatives, 588. 
to  bribe  constable,  593. 
to  commit  arson,  in  New  York,  605. 
to  set  fire  to  house,  at  common  law,  605. 
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Attempt  to  fteilitftta  ocape  of  priMmer,  005-6. 
to  eotice  U.  &  soldier  to  desert,  653. 
to  keep  kejTs,  Ate,  with  intent  to 

commit  barglsry,  607. 
to  administer  poison  with  intent  to 

murder,  607. 
For  attempts  to  revolt,  6lc^  see  **  Re- 
wrfl." 
Attorney,  indt  a^inst  for  Imyinff  notes,  536L 
Aaotion,  indt  for  iiolding^  il]eg«Uy,58d. 
Autrefois  acquit  and  convict,  pleas  o(  requi- 
sites of,  forms  of,  657. 

B 

Bail,  (Use  represenution  of  indt  for,  S39. 
Bank  notes,  forgery  of,  154,  et  seq. 
larceny  of,  196,  et  seq. 
IndietmfU9 : 
passing  when  sham  as  a  cheat  at 

common  law,  9Q7. 
passing  when  sham  on   fijee  pre- 
tences, 249. 
oonspiring  to  pass  same  as  a  cheat 

upon  the  public,  396. 
same  as  a  cheat  upon  an  individnal, 
347. 
Barrator,  indt  against,  457. 
Bastard  child,  birth  of  in  secret,  and  mur- 
der by  choking,  indt  for,  77. 
birth  of  in  secret,  and  murder  by 

throwing  in  privy,  indt.  for,  78. 
birth  of  in  secret,  and  murder  by 

strangling  in  linen  cloth,  78. 
birth  of  in  secret,  and  murder  bj 

strangling,  in  Pennsylvania,  79. 
concealing  death  of  by  throwing  in 

well,  indt  for,  99. 
same,  not  stating  means  of  conceal- 
ment, indt  for,  100. 
same  under  English  stat,  lOl. 
Bastardy,  see  **  Fomicalion  ond  BtftatdfifT* 
Bathing  publicly,  indt  for,  451. 
Bawdy   house,  see    *^  Disorderly  Hauf^ 

**  Nuisance,*' 
Betting  at  election,  indt  for,  598. 
at  horse  race,  indt  for,  598. 
Bigamy,  indts.  for,  581,  et  seq. 

requisites  of,  581. 
Billiard  tables,  &c.,  indt  against,  437. 
Bill  of  particulars,  see  **  Particulars:^ 
Bitinr  off  the  ear,  indt  for,  105-6. 
Blasphemy,  indt  for,  (see  '^  lAbd,*"  **  Pro- 
fanity,*') 570,  et  seq. 
Breach  of  the  peace,  conspiracy  to  commit, 

338.    See  "  Uiot." 
Breach  of  prison,  indt  for,  503. 
Breaking  windows  riotously,  indt  for,  490. 
Breaking,  into  house,  see  **  Burglary*'* 
Indictments : 

into  house  and  frightening  pregnant 

woman,  316. 
into  close  and  cutting  down  tree,  233. 
into  dose  and  pulling  down  fence, 
215. 
Bribe,  attempt  to,  by  letter,  indt  for,  564. 


Bribery  of  member  of  House  of  Representsp 
tives,  attempt  to,  indt  for,  588. 
of  constable,  attempt  to  elbct,  indt 

for,  593. 
of  Jodge  of  U.  8.,  indt  for,  593. 
at  election,  indt  for,  594. 
of  l^siator,  how  for  a  miedemeanor, 
5£,n. 
Bridges,  noisanoeo  to,  402. 

indt  for  obstructing,  402. 
Buggery,  see  '*8odamyy 
Burglary,  general  frame  of  indt  for  (with 
larceny),  at  common  law,  160. 
requisites  of  indt,  180-1. 
Bidietments : 
buri^ary  and    larceny  at  common 

law,  181. 
burglary  at  common    law  without 

larceny,  182. 
breakini^  into  shop   not   adjoining 
dwelhng  house  in  night  time,  un- 
der Massachttsetta  stat,  182. 
general  form  of  indt  in  N.York,  182. 
attempting  to  break  into  a  dwelling 
house  at  nigh t,at  common  law,l^. 
breaking  into  store  with  intent  to 

steal,  at  common  law,  183. 
accessaries  after  fact  to  burglary,  37. 
breaking  and  entering  vessel  in  night 

time,m  Massachusetto,  198. 
same  into  dwelling  house,  dbc,  in 

same,  198. 
same  into  shop,  &c.,  in  same,  198. 
keeping  keys  on  hand  with  intent  to 
commit  burglary,  607. 
Burning,  &.C.,  see  **  ilrson.** 
Burial,  preventing,  dtc,  indt  fbr,  480. 
Burking,  indt  for,  478-<9. 
Business,  offensive,  see  **  Nuisance." 


Captain  of  vessel,  indt  against  for  bringing 
into  port  penon  with  infectious  dis. 
ease,  531. 
indt  against  fbr  not  providing  whole- 

some  food  to  passengers,  Sa, 
indt  against  for  inflicting  cruel  and 
unusual  punishment  on  crew,  540. 
See  "&omefi.»* 
Caption,  general  form  of,  1. 
requisites  of,  1,  et  seq. 
precedent  of  in  U.  S.  oourte,  2. 
in  New  Jenny,  3. 
in  New  York,  4 
in  Vermont,  4. 
Cards,  playing  with,  see  **  OamingJ" 
Carriers  of  letters,  ^bc,  miscooduct  by,  see 

*"  Post  Office.** 

Challenging  to  fight  at  common  kw,  indt  for, 

600,  for  posting  at  common  law,  550.  603. 

Challenge,  indt  fyr  provoking  another  to  send, 

600. 

writing  and  delivering  at  request  of 

third  person,  601. 
verbal,  &*c.,  iodt  for,  601. 
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Clwllenge,  jfiving  in  the  pretence  of  jnitioe 
of  the  peace,  indt  for,  602. 
•ending,  &.Cn  in  Pennsylvania,  603. 
accepting,  &.C.,  indt  for,  603. 
against  second  for  carrying,  &&,  in 

South  Carolina,  indt  for,  603. 
being  second  in,  &C.,  indt  for,  603. 
Chancery,  fidse   swearing  in  answers  at, 

312-16. 
Chastity,  solicitation  of  indictable  in  this 

country,  422. 
Cheats,  at  common  law  generally,  334. 
JndietmentB : 
selling    by    false    weight   or   mea- 
sure, 224 
cheating  by  false  cards,  226. 
passing  sham  bank  note,  227, 347-06. 
obtaining  goods  by  same,  227. 
cheating  by  counterfeit  letter,  228. 
See  *"  Secreting  Goods,''  &c.,  •«  FaUe 
Pereonationy''  ^Fraudulent  InaoU 
txticy,"  ^^Faeiore;'  *"  FaUe  Pre- 
(eneet.** 
Cock  6ghting,  indt  for,  434,  441. 
Coining,  see  '*  Forgery.'' 
Coin  of  the  U.  S.,  debasing  and  diminishing, 

indts.  for,  175. 
Collector  of  tolls,  indt  against  for  extor- 

tion,  525. 
Coloured  persons,  gaming  with,  indt  in  Ala- 
bama, 444.    See  "*  Slaves." 
Commissioner,  indt  against  for  not  repair- 
ing road,  465. 
Common  scold,  indt  against,  457. 
Compounding  felony,  nature  of  offence,  514. 
indt  for  at  common  law,  514 
misdemeanor,  indt  for,  515. 
Compromises  of  criminal  cases,  how  &r  per- 
missible, 514. 
Concealing  death  of  bastard  child,  see  **  Bos* 

tard  Child." 
Conclusion  of  indictment  generally,  11. 

in  the  federal  courts  and  the  courts 
of  the  several  states,  17,  97, 123. 
Confining  master,  indt  for,  613. 
Congregation,  religious,  disturbance  of,  indt 

for,  49a-4. 
Connecticut,  commencement  and  condosion 
of  indt  and  information  in,  20. 
information  in,  for  assault  and  bat- 
tery and  breach  of  peace,  1 16. 
larceny  of  bank  note  in,  197. 
Conspiracy,  number  of  defendants  neoewary 
in,  6,  332. 
policy  of  the  extension  of  offence,  330. 
general  definition  of,  330-1. 
how  far  its  expansion  consists  with 
the  right  of  courts  of  equity  to  de- 
mand  a  discovery  under  oath,  331. 
Conspiracies  to  commit  felonies,  332. 
where  merger  exists,  333. 
to  commit  misdemeanors,  383. 
to  violate  the  false  pretence  laws,  334. 
to  violate  lottery  laws,  336. 
to  violate  laws  making  it  penal  in  a 
debtor  to  secrete  his  property  with 


intent   to  defraud   hie  creditors, 

338. 
to  commit  breaches  of  the  peace,  338. 
to  produce  abortion,  338. 
to  publish  forged  notes,  339, 345-7. 
seditious  conspiracies,  339. 
where  bill  of  particulars  may  be  de- 
manded, 336,  340,  344, 351. 
form  of^  &C.,  351. 
what  rules  are  to  be  observed  in  draw- 

ing   indictments   for  conspiracies 

where  the  object  is  not  per  se  in- 

dictoble,  339-40. 
names  of  parties  injured,  how  to  be 

pleaded,  342. 
overt  acts,  nature  and  effect  of^  343-6. 
hidietments : 
to  rob,  343. 
to  murder,  343. 
to  cheat  proeecutor  by  divers  false 

pretences,  344. 
to  cheat  bv  means  of  false  pretences, 

Ace,  in  form  and  similitode  of  bank 

notes,  345. 
to  cheat  prosecutor  by  inducing  him 

to  buy  a  bad  note,  347. 
to  cheat  by  indirect  means,  with  overt 

acts  charging  false  pretences,  349. 
to  cheat  by  foliie  pretences,  with  overt 

acts,  ^.,  351. 
to  obtain  from  prosecutors  certain 

goods    under    certain    pretences, 

against  officers  of  a  bank,  for  oonspi- 
racy  to  obtain  discounts  by  frau- 
dulent means,  356. 

against  same,  for  conspiring  to  obtain 
large  quantities  of  notes  belonging 
to  bank  by  fraud,  &&,  359. 

against  same,  for  conspiring  to  ap- 
propriate several  bills  of  exchange, 
360. 

against  same,  for  obtaining  money 
from  the  bank  by  means  of  false 
entries  and  fictitious  drafts,  361. 

to  cheat  under  pretence  of  being  a 
merchant,  with  overt  acta,  363. 

to  sell  lottery  tickets,  363. 

to  entice  a  person  to  play  at  onlawfiil 
games,  364. 

to  make  a  great  riot,  dLC,  364. 

to  prevent  by  violence  the  introduc- 
tion of  the  English  language  into 
a  church,  365. 

to  produce  abortion,  366. 

to  escape  (by  prisoners),  367. 

same,  with  overt  act,  367-8. 

to  impose  upon  the  public  by  the  ma- 
nufoeture  of  spurious  indigo,  with 
intent  to  sell  the  same  as  genuine 
indigo,  dec,  369. 

to  pubUsh  fraudulent  bank  notes,  with 
intent  to  cheat  the  public,  369. 

to  defhiud  the  queen  by  fraudulently 
removing  goods  subject  to  duties, 
370. 
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Conspiracy  to  cast  away  a  vessel  with  intent 
to  defraud  the  nnderwriters,  371. 

to  rise  upon  a  vessel  and  carry  her  to 
a  port  occupied  by  an  enemy,  dtc, 
374 

to  disturb  a  party  in  the  possession 
of  his  lands,  and  to  deprive  him  of 
them,  375. 

to  cut  down  timber  trees,  371. 

to  cheat  tenant  of  rent,  by  a  false 
claim  as  landlord,  376. 

to  molest  tenant  by  distresses,  377. 

to  obtain  goods  on  credit,  and  then  to 
abscond  and  defraud  tlie  vendor 
thereof,  377. 

to  defraud  an  illiterate  person,  by 
falsely  reading  to  him  a  deed  of 
bargain  and  sale  as  and  for  a  bond 
of  indemnity,  378. 

to  procure  the  elopement  of  a  minor 
daughter,  &.c.,  379. 

another  form  for  same,  381. 

among  workmen  to  raise  the  price  of 
wages,  382. 

among  workmen,  &c,  to  prevent 
their  masters  from  retaining  any 
person  as  an  apprentice,  387. 

by  persons  engaged  in  the  public 
works  to  increase  the  rate  of  pas- 
sage money  and  freight,  388. 

lo  charge  a  man  with  a  crime,  393, 
400. 

to  charge  a  man  with  receiving  stolen 
goods,  &.C.,  and  obtaining  money 
ror  compounding  same,  394. 

to  charge  a  man  with  an  unnatural 
crime,  and  thereby  to  obtain  mo- 
ney, 395. 

to  extort  money  by  criminal  prose- 
cution, 396. 

to  impoverish  the  prosecutor,  and  bin- 
der  him  from  executing  his  lawful 
trade  as  tailor,  &.C.,  398. 

to  defame  a  public  officer,  398. 

to  indict  a  person  for  a  capital  offence 
who  was  acquitted  at  the  trial,  400. 

to  induce  a  material  witness  to  sup- 
press his  testimony,  401. 

to  sell  a  wife,  586. 

to  excite  sedition,  646,  et  seq. 

For  seditious  conspiracies,  see  **7Vea- 

Constable,  indt  against  for  not  attending 

session,  524. 
for  refusal  to  act  as,  534-5. 
indt.  against  for  neglecting  to  execute 

warrant  for  extorting  money  under 

pretence  of  discharging  a  bench 

warrant,  523. 
indt  against  for  extortion,  522. 
indt  against  for  escape,  539. 
refusal  to  aid  in  service  of  capias  ad 

respondendum,  indt  for,  508. 
assault  on,  &.c,  indt  for,  504. 
resistance  to  when  employed  in  arrest 

of  fugitive,  &c,  indt  for,  5U6-9. 


Constable,  refusing  to  aid  inc 

to  prison,  indt  for,  49§. 
Corruption  of  officer  of  government,  indt. 
for,  364. 
at  elections,  indt  for,  594. 
Sec  "  Bribery,'' 
Counterfeit  letter,  cheating  by  means  of, 

indt  for,  228. 
Counterfeiting,  see  •*  Forgery V 
Counts,  how  far  several  may  be  joined,  12. 
County,  indt  against  for  not  repairing  high- 
ways, 459. 
requisites  of  indt  for,  459. 
Coventry  act,  indt  under,  102. 
Creditors,  secreting  goods  with  intent  to  de- 
fraud, 229-301. 
conspiracies  to  efibct  the  same,  33d. 
indt  for  same  at  common  law,  377. 
Crew  of  vessel,  unusual  punishment  to,  indt. 

for,  540. 
Cruelty  to  apprentice  or  servants,  indt  for, 

529^0;  killing  by  same,  79. 
Cruelty  to  pauper,  indt  for,  532. 
Cruel  and  unusual  punishment,  indt  against 

officer  of  vessel  for  inflicting,  540. 
Customs,  officers  of^  resistance  to,  indt  for, 
513. 


D 


Dam,  erecting,  on  a  navigable  river,  indt 
for,  416. 
erecting  same  on  creek,  ^ndt  for,  419. 
Dangerous  weapons,   going   armed    witli, 
&Cp  indt  for,  494. 
carrying  same,  &.C.,  495. 
Dead  body,  digging  up  and  removing  same, 
at  common  law,  478. 
Indictments  : 
in  Massachusetts,  478. 
in  New  Hampshire,  474. 
in  Indiana,  480. 

of  a  convict,  selling  same,  &C.,  480. 
preventing  interment  of^  by  arrrest, 
480. 
Dead  person,  libel  on,  indt.  for,  545. 
Debasing  U.  S.  coin,  by  officer  employed  in 

mint,  175. 
Defendant's  name,  how  to  be  pleaded,  5. 

how  error  in  pleading  to  be  excepted 
to,  8.     See  **Abatemeniy 
Defendants,  when  several  may  be  Joined,  6. 
Delaware,  commencement  and  conclusion 

ofindt  in,  23. 
Demurrers  to  indt,  669. 
to  pleas,  670. 
Deputy  gaoler,  assault  on,  indt  for,  510. 
Desert,  enticing  U.  S.  soldiers,  dtc,  indt 

for,  653. 
Deserter,  indt  against,  together  with  person 

harboj^ing  him,  653. 
Destroying  a  vessel  at  sea,  with  intent  to 

defraud  underwriters,  indt  for,  274. 
Detainer,  see  *♦  Forcible  Entry:' 
Digfifing   up  a   dead   body,  indt  against, 
476-9. 
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Pjtcoverj,  how  fiir  nghi  of  ooarts  of  equity 
to  compel  may  be  affected  by  expansioa 
of  conspiracy,  331. 
Bieease,  conta^ioas,  exposing  a  person  in- 
fectcd  with  to  the  public,  indt.  for,  428, 531. 
Disinterring  dead  body,  indt.  against,  473-9. 
Disorderly  bouse,  requisites  of  indt  for, 
423. 
indts.  for,  430,  ct  seq. 
Distillery,  when  indictable  as  a  nuisance, 
403. 
keeping  in  public  street,  indt  for, 
427. 
Distress,  rescuing  goods  seized  on,  indt  for, 

500-2. 
Disturbing  religious  meetings,  indt  against, 

493,  et  seq. 
Drunkenness,  notorious,  how  fiu-  indictable, 
422. 
indt.  for,  456. 

against  magistrate  for  proceeding  to 
discharge  of  duties  in  state  of,  519. 
Duel,  see  *"  ChalUngtr 
Duties,  indt  for  conspiracy  to  evade,  370. 

E 

Effigies,  indt.  for  collecting  a  crowd  by  the 

exhibition  of,  447. 
Effigy,  hanging  a  roan  by,  indt  for,  567.' 
Election,  interrupting  judge  of,  492. 
disturbance  o^  indt.  for,  492. 
false  swearing  at,  indt  for,  307. 
corrupt  interterence  with,  indt  for, 

594. 
doubling  and  illegal  voting  at,  indt 

for,  596. 
bettinff  at,  indt  for,  598. 
Elopement  of  a  minor  daughter,  conspiracy 

to  effect,  indt  for,  379. 
Embezzlement,  nature  of  offence,  204-6-9. 
IndietmenU  for : 
against  officer  of  U.  S.  mint,  204 
embezzlement  in  Massachusetts,  209. 
in  New  York,  210. 
by  clerk    or  servant, 

21 U 
by  factor  in  Pennsyl- 
vania, 237. 
See  **  Factor,'* '*  Fraudulent   huoL 
veney." 
Embracery,  indt  for,  597. 
Endeavour  to  conceal  birth  of  bastard  child, 
indt  for,  101. 
Qee^'BagiardCkUdy 
Endeavouring  to  commit  offences,  see  **  AU 

tempU.** 
Endeavouring  to  influence  a  witness,  indt 

for,  324. 
Engroesing,  nature  of  offence,  587. 

indt  for,  588. 
Entry,  forcible— see  *•  ForeihU  Entry:' 
Escape,  indt  for  a  ocmspiracy  to,  367-8-9. 
negligent,  indt  against  constable  for, 

voluntary,  indt.  againstgaoler  for,535. 


57* 


Escape,  indt  against  prisoner  fbr,  540. 

attempt  to  fiicilitate,  against  a  third 
party,  indt  for,  6U5-6. 
Execution,'  rescuing  goods  seized  in,  indt 

for,  501-2. 
Exparte  statement  of  trial*  Indt  for  pub- 
lishing an,  551. 
Exposure  of  person,  indt  for,  451,  et  seq. 
Extortion,  conspiracies  of,  extort  money  by 
criminal  prosecutions,  394,  et  seq. 
indt  against  collector  of  tolls  for,  528. 
against  constable  for,  522-3. 
against  magistrule  for,  520^1. 


FAOTOAt  indt  for  pledging  goods  consigned 
to  him,  &c,  237. 

selling  same  and  applying  proceeds 
to  his  own  use,  2a7. 
False  cards,  indt  for  cheating  by,  226. 
False  imprisonment  indt  against,  at  com- 
mon law,  124. 

same  coupled  with  extortion,  124 
.  same  coupled  with  riot,  491. 
False  weight,  indt  for  selling  by,  224 
False  personation  of  bail,  indt  for,  229. 
False  pretences,  obtainioff  goods  by,  general 
frame  ofindt  for,  239. 

general  character  of  offence,  239. 

requisites  of  indt,  241 . 

conspiracies  to  violate  false  pretence 
laws,  how  to  be  pleaded,  334 
IndietmenU : 

form  used  in  Massachusetts,  243. 

same  in  New  York,  244 

pretence  that  defendanlwas  agent  of 
a  lotterv,  245. 

pretence  that  lie  was  Mr.  H.  who  had 
cured  Mrs.  C.  at  the  Oxford  Inflr- 
mary,  whereby  he  induced  the  pro- 
secutor to  bov  a  bottle  of  ointment, 
^c,  for  which  he  received  a  so- 
vereign, &C.,  245. 

against  a  member  of  a  benefit  club  or 
society  for  obtaining  money  be. 
longing  to  the  rest  of  the  mem- 
bers by  false  pretences,  246. 

another  form  for  same,  coupled  with 
the  productioa  to  the  society  of  a 
false  certificate  of  burial,  247. 

pretence  that  a  broken  bank  was 
good,  249,  239. 

pretence  that  de(»ndaiit  was  agent 
for  A.  B.,  and  as  soeb  bad  been 
sent  by  A.  Bb  Id  C  D.,  to  receive 
certain  money  due  from  latter  to 
former,  251. 

pretence  that  defendant  was  sent  for 
the  particular  goods  obtained,  253. 

pretence  that  defendant  was  a  mar- 
ried man,  and  that  having  been 
engaged  to  proseentor,  and  the  en- 
gagement broken  oS^  he  could  sup- 
port an  action  for  breach  of  pro- 
mise, 254 
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Folfle  pretence  that  defendant  was  agrent  of 
anoUjcr,  who  was  posseasedof  cer. 
Uin  capital,  255,  264. 
pretence  that  defendant  himself  was 
possessed  of  eight  thousand  dollars 
capital,  and  other  thin^,  257. 
pretence  that  defendant  was  well  off 

and  free  from  debt,  259. 
pretence  that  certain  papers  shown 
by  defendant  to  prosecutor  were 
genuine,  &c.,  261. 
pretence  that  a  certain  watch  was 

gold,  262. 
pretence  that  a  certain  horse  was 
sound,  and  was  tho  horse  called 
•*Charley,»'263. 
pretence  that  a  horse  and  phaeton 
were  the  property  of  a  lady  tiien 
lately  deceased,  and  that  the  horse 
was  kind,  264. 
pretence  that  defendant  was  sent  by 
J.  P.  to  purchase  goods,  and  that 
J.  P.  possessed  certain  capital,  dec, 
264,  255. 
pretence  that  defendant  was  not  an 
apprentice,  the  pretence  being  made 
to  recruiting  officer,  266. 
pretence  that  a  ticket  purporting  to 
be  a  true  ticket  entitling  the  bearer 
to  certain  porterage  was  true,  267. 
pretence  that  defendant  had  no  note 
protested,  was   solvent,   and   was 
worth  nine  thousand  dollars,  268. 
pretence  that  certain  goods  had  been 
purchased  by  defendant  and  were 
to  be  shipped  to  prosecutor,  and 
obtaining     acceptances     thereby, 
271. 
pretence  that  defendant  had  certain 
goods  in  storage,  subject  to  prose- 
cutor's orders,  and  obtaining  ac- 
ceptances thereby,  272. 
receiving    goods  obtained   by   false 
pretences,  273. 
Federal  courts,  see  **  United  StaUs  CtJttrto.** 
Felonies,  when  joinable  with  misdemeanors, 
13. 
assaults  with  intent  to  commit,  see 
«  Assaults:' 
Felonious  assaults,  indt  for  in  Massachu- 
setts, 126. 
Felony,  compounding,  nature  of   offence, 
514. 
indt  for,  514. 
Fences,  indt.  for  negligently  permitting  to 
remain  less  than   five   feet  high,   under 
North  Carolina  statute,  421. 
Ferry,  cutting  ropes  across,  indt  for,  217. 
Fight,  challenging  to,  see  *•  Challenging:* 
Final  count  in  U.  S.  courts,  17,97, 123. 
Fire-works,  indt  for  letting  off  in  streets, 

407. 
Fish,  obstructing  in  river,  indt  for,  420. 
Force  and  arms,  how  fiir  essential,  9. 
Forcible  entry  and  detainer,  general  form  of 
indt  at  comnum  law,  217. 


Forcible  entry  and  detainer,  another  iorm 

of,  220-229. 
general  requisites  of  indt.,  217. 
description  of  premises,  219. 
forcible  entry   within  the  statntes, 

218. 
htdidments : 
forcible  entry,  with  no  averment  of 

freehold  or  leasehold  possession  in 

prosecutor,  221. 
forcible  entry  into  freehold,  under  5 

Rich.  II.,  m 

forcible  entry  into  leasehold,  under  21 

Jac  I.,  222. 
forcible  detainer,  on  statute  8  Hen. 

VIII.,  222. 
same,  form  used  in  Philadelphia,  222. 
breaking  and  entering  a  close  and 

cutting  down  a  tree,  223. 
Foreign  minister,  indt  for  offences  against 

assault  on,  574. 
thi eaten ing  bodily  harm  to  another 

in  his  presence,  576. 
arresting,  576. 
imprisoning,  577. 
issuing  process  against,  578. 
opening  and  publishing  letter  of^  579. 
Forestalling,  nature  of  offence,  587,  n. 

indt  for,  587. 
Forgery,  general  form  of  indt.,  129. 
Requisites  of  ijidt : 
in  what  forgery  consists,  129. 
alteration,  130. 
forged  instrument,  how  to  be  set  out, 

130. 
intent  to  defraud,  how  to  be  averred, 

136. 
Indictments : 

forging  at  common  law,  certificate  of 

an  officer  of  the  American  army  in 

1777,  that  he  bad  received  certain 

stores,  137. 
publishing  the  same,  137. 
altering  at  common  law,  a  similar 

certificate,  1 38. 
altering  and  defacing  a  registry  and 

record,  under  the  Pennsylvania  act 

of  1700,  139. 
forgery   at   common   law,   in   ante- 
dating a  mortgage  deed,  so  as  to 

take  place  of  a  prior   mortgage, 

141. 
forging  a  bill  of  exchange,  140. 
altering  same,  140. 
forging  an  acceptance  on  same,  1 40. 
forging  an  endorsement  on  same,  141. 
against  a  member  of  a  dissolved  firm 

for  forging  the  nsme  of  the  firm  to 

a  promissory  note,  143. 
separating  an  endorsement  of  part 

payment  from  back  of  note,  150. 
destroying  promissory  note,  212. 
forging  a  letter  of  attorney,  at  com- 

nion  law,  143. 
uttering  a  forged  order,  at  common 

law,  144. 
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Forgery,  forjpng  a  receipt  for  payment  of 

money,  146. 
same,  under  North  Carolina  statute, 

146. 
same,  of  certificate  of  public  debt  ia 

Massachusetts,  148. 
same,  of  fieri  facias,  at  common  law, 

148. 
same,  of  bond,  at  common  law,  149. 
altering  pedler's  license,  at  common 

law,  151. 
forgery  of  a  certificate   granted  by 

collector  of  cutstonis,  156. 
forging  a  note,  which  cannot  be  des- 

cribed  in  consequence  of  destruc- 
tion, 152. 
same,  where  note  is  in  defendant's 

possession,  152. 
same,  of  bond  in  defendant's  posses- 
sion, 153. 
forgery  at  common  law,  in  passing 

counterfeit  bank  notes,  153. 
forgery  of  a  foreign  bank  note,  as  a 

misdemeanor,  at  common  law,  154. 
passing  a  sham  bank  note,  as  a  mis- 
demeanor, at  common  law,  227. 
conspiracy  to  pass  same,  345. 
couspiracy  to  publish  forged  notes,  as 

same,  339-347. 
conspiracy  to  defraud  tlie  public,  by 

passing  same,  369. 
forgery  of  a  bank  note  and  uttering 

same,  under  English  statute,  154. 
forgery  of  a  treasury  note,  160. 
altering  a  bank  note,  162. 
haying  forged  bank  notes  in  posses- 
sion, &c.,  162. 
same  in  Massachusetts,  163. 
same  in  Vermont,  163. 
same  in  New  York,  168. 
uttering  a  note  forged  on  a  bank  in 

another  state,  in  Vermont,  165. 
having  in  possession  a  forged  note  of 

U.  S.  bank,  under  Vermont  statute, 

166. 
having  in  possession  a  forged  note  of 

a  corporation,  in  New  York,  167. 
forgery  of  an  instrument  for  payment 

of  money,  in  New  York,  168. 
forgery  of  a   note  of  incorporated 

bank,  in  Pennsylvania,  168. 
forgery  of  note  of  bank  of  another 

state,  in  Virginia,  169. 
forging  American  coin,  under  act  of 

congress,  170. 
passing  and  attempting  to  pass  the 

same,  171. 
forging   half  dollars,  under    same, 

172. 
passing  counterfeit  half  dollars,  under 

same,  172. 
having  coining  tools  in  possession,  at 

common  law,  173. 
forging  foreign  coin,  under  act  of 

congress,  l73. 
passing  same,  174. 


Forgery,  diminishing  same,  175. 

debasing  same,  by  officer  in  mint, 

175. 
uttering  counterfeit  half  guinea,  at 

common  law,  176. 
passing  counterfeit  French  coin,  at 

common  law,  176. 
counterfeiting  U.  S.  coin,  under  Ver- 
mont statute,  176. 
having  in  possession  coining  instru- 
ments, under  Massachusetts  Rev. 
Stat.  177. 
counterfeiting    coin,     under    same, 

177. 
having  in  custody  same,  under  same, 

177. 
uttering  and   passing  same,  under 

same,  178. 
making  or  being  possessed   of  any 

coining  tools,  under  same,  179. 
another  form  for  same,  179. 
coining,  dec,  under  North  Carolina 
statute,  179. 
Fornication  and  bastardy,  in  South  Caroli- 
na, against  the  man,  586. 
same,  in  Pennsylvania,  586. 
same,  against  the  woman,  586. 
Fraudulent    insolvency    in    Pennsylvania, 

indt.  for,  233. 
Freight,  conspiracy  by  transporters  to  raise 

the  price  of,  indt.  for,  389. 
Fugitive  slaves,  rescue  of,  indt.  fon  502. 
Fugitive  from  labour,  indt.  against  gaoler 
for  permitting  the  escape  of,  536. 

G 

Grambling  houses,  keeping,  nature  of  offence, 

437. 
requisites  of  and  for,  437,  n. 
See  "  Nuisance." 
Gaming. 

Jrulietments : 

keeping  gaming,  at  common  law, 

436-7. 
keeping  same,  and  playing  rouge  et 

noir,  437. 
keeping  same,  and  E.  O.  tables,  439. 
gaming  house,  form  used  in  New 

York,  439, 
gaming  by  cock  fighting,  in  Massa- 

chusctts,  434,  441. 
gaming  by  tavern-keeper,  &c.,  439- 

40-1-2-3. 
permitting  ninepins  to  be  played,  by 

same,  440. 
gambling,  under  Pennsylvania  act  of 

1847,  442. 
horse  racing,  &c.,  443,  598. 
gaming  wiSi  persons  of  colour,  &c., 

444, 
naming  in  Alabama,  444. 
keeping  gambling  table  in  Alabama, 

444. 
winning  money  at  cards,  599. 
Gaming  hou^e,  iudt.  for,  436,  et  seq. 
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Gaoler,  deputj,  aonult  on,  indt  for,  510. 
Gaoler,  indt.  against,  for  voluntary  escape, 

535. 
Gute,  erecting  across  highway,  indt  for, 

404. 
Georgia,  oomroencement  and  conclusion  of 

indt  in,  25. 
Going  armed,  &«.,  to  terror  of  people,  indt 

for,  494. 
Goods,  description  of,  190. 
Goods,  rescuing,  indt  for,  500. 
Grand  jury,  number  requisite  to  find  bill, 

plea  as  to  irregularity  in,  666. 
Guilty  intent,  bow  to  be  set  forth,  1 1. 

plea  of,  see  »  Pleas:' 
Gunpowder,  keeping  in  city,  indt  for,  425. 

H 

Hanoing  a  man  in  efSgy,  indt  for,  566. 
Harbours,    nuisances    to,    notes    concern- 
ing, 402. 

indt  for  obstructing,  402,  420. 
High  constable,  indt  against  for  not  attend- 
ing session,  524. 
Highways,  indt.  for  obstructing,  404^  et  seq. 

nuisances  to^  notes  coneerning,  402. 
Hogs,  keeping  in  city,  indt  for,  425. 
Homicide,  general  form  of  indt,  42. 

same  in  U.  S.  courts,  87. 

general  requisites  of  indt,  42. 

malice  aforethought,  43. 

instrument  of  death,  43,  73. 

time  of  death,  45. 

death  occurring  in  another  state,  74. 

accessaries,  how  to  be  charged,  45. 

principals  in,  hsw  to  be  charged,  45. 

conclusion,  45-6,  74. 
IndictmenU: 

shooting  with  pistol,  47. 

against  principal,  in  first  and  second 
degrees,  for  shooting  slave,  with 
same,  48. 

against  principals,  in  first  and  second 
degrees,  for  shooting  witli  gun,  76. 

striking  on  the  hip  with  knife,  the 
death  occurring  in  another  state, 
74. 

cutting  throat  with  knife,  48. 

stabbing  on  belly  with  same,  76. 

striking  neck  with  axe,  73. 

against  slave  for  murder  with  axe,  75. 

striking  with  a  hatchet  on  high 
seas,  95. 

against  principal,  in  first  and  second 
degrees,  tor  hanging,  49. 

second  count,  beating  and  hang- 
ing, 50. 

stamping,  kicking  and  beating,  67. 

beating  with  fists  and  kicking,  no 
moiial  wound  being  found,  69. 

striking  with  a  poker,  51. 

striking  with  a  handspike  (on  the 
high  seas),  92. 


Homicide,  striking  with  a  glass  bottle  (in  a 

foreign  jurisdiction),  93. 
drowning,  51,  98. 
stabbing  and  drowning  on  high  seas, 

69,87. 
aguinst  a  mother  for  drowning  her 

infant  child,  94. 
strangling,  52. 
choking,  against  principals  in  first  and 

second  degrees,  56. 
sufibcating  infant,  67. 
poisoning  with  arsenic,  53, 57,  64. 
placing  poison  so  as  to  be  mistaken 

for  medicine,  61. 
poisoning  child  by  laudanum,  62. 
mixing  arsenic  in  wine  and  sending 

it  to  deceased,  63. 
giving  deceased  poison,  and  thneby 

aiding  her  in  suicide,  66. 
burning  a  house  in  which  deceased 

was  at  the  time,  54. 
giving  deceased  large  quantities  of 

spirituous  liquors,  dtc,  83. 
starving,  55. 
forcing  sick  person  into  street,  dec, 

67. 
neglecting  to  supply  wifo  with  shel- 
ter, 84. 
neglecting  to  supply  apprentice  with 

food,  79. 
killing  same  with  over  work,  79. 
neglecting    to   supply   infimt  with 

clothes,  80. 
striking  with  stones,  70,  71, 78,  73. 
manslaughter  by  same,  83. 
striking  with  a  cart,  84. 
striking   infant  with  dray  (involuo- 

tary  manslaughter),  86b 
riding  over  with  a  horse,  51. 
murder  of  bastard  chikl  by  Strang- 

ling.  77. 
murder  by  throwing  in  privy,  78. 
by  smothering  in  linen  doth,  78. 
same  in  Pennsylvania,  by  strangling, 

79. 
misdemeanor  in  concealing  death  of 

bastard  child,  under  the  Pennsyt 

vania  statute,  by  casting  it  in  a 

well,  99. 
same  where  means  of  oonoealment 

are  not  sUted,  100. 
endeavour  to  conceal  the  birth  of 

dead  child  under  the  English  sta- 

tute,  101. 
against  captain  and  engineer  of  steam- 

boat,  for  manslao^ter  in  second 

degree,  in  New  York,  85. 
conspiracy  to  murder,  343. 
Horse  racing,  indt  against  tavern-keeper  for 

holding,  443. 
House,  erecting  and  continuing,  part  being 

on  the  highway,  indt  for,  4(S. 
House  of  ill.fanie,  see  **  Dinrderly  Bbiisc,** 
**iVtttsai7C^" 
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Ilunois,  oommenoement  and  Gonclusion  of 

indt  in,  29. 
Inoefltuous  marria^,  ^c,  indt  for,  585. 
Indecent  Ubeb,  &.c,  see  "  Obscene,"  &c. 
Indiana,  commencement  and  conclusion  of 
indt.  in,  29. 
administering  medicine  with  intent 

to  produce  abortion,  113. 
earrjingr  a  dangerous  weapon,  496. 
disinterring  dead  body,  480. 
Indictment,  general  frame  of,  at  common 
law,  5. 
requisites  of,  5. 
name  of  defendant  in,  5. 
number  of  defendants,  6. 
addition  of  defendant,  7. 
mystery  of  defendant,  8. 
residence  of  defendant,  8. 
time,  8,  9. 
force  and  arms,  9. 
place,  9. 

name  of  prosecutor,  10« 
intent,  11, 136. 
conclusion,  II. 

joinders  of  several  counts,  12. 
Infectious  disease,  child  infected  with,  indt 
against  a  person  for  exposing  in 
street,  428. 
person   infected  with,  indt  against 
captain  of  vessel  for  bringing  into 
port,  531. 
Information,  form  of  in  Connecticut,  20. 
in  Louisiana,  27. 
Innholders,    indt    against,  for  permitting 
gambling,  £c.,  439. 
indt  against,  for  permitting  ninepins 

to  be  played,  440. 
indt  against,  for   keeping  gaming 

cocks,  441. 
See  »*  Tavern-keeper^ 
Inquest,  not  appearing  at,  indt.  against  ju- 
ror for,  533. 
Insolvency,  fraudulent,  in  Pennsylvania,  233. 
Insolvent,  indt.  against,  for  false  return  of 

creditors  and  estate,  295,  311. 
Instrument  of  writing,  how  to  be  set  forth, 

130. 
Insulting  justice  in  discharge  of  duties,  567. 
Insurers,  destroying  vessel  at  sea,  with  in- 
tent to  defraud,  Slc^  274. 
conspiracy  to  do  the  same,  371. 
Insurrection,  attempt  to  foment  by  seditious 

letter,  indt  for,  565. 
Intent  to  commit  offences,  see  "AeeauUs 
with  Intent:^ 
to  cheat  how  to  be  averred  in  indt, 

11,136. 
generally,  how  to  be  averred,  11. 
Interment  of  body,  preventing,  indt  against, 

480. 
Intoxication,  see  *^  Drunkennest** 
Involuntary  manslaughter  in  Fennsylvania, 
indt  for,  86. 


Jbopardt,  onoe  in,  plea  of,  664. 
Joinder  of  defendants,  6. 

of  offences,  12,  195. 
Judge  and  jury,  libel  on,  indt  for,  556. 
Jurudiction  of  U.  S.  courts,  how  averred, 
17,  97,  123. 
plea,  &c,  see  "Plea," 
Juror,  indt  against,  for  not  appearing  when 

summoned  on.  a  coroner's  inquest,  533. 
Jury,  grand,  see  **  Grand  Jury," 
Justice,  indt  against,  for  committing  in  case 
where  he  had  no  jurisdiction,  516. 
See  ""Magietrate," 

K 

Kentucky,  commencement  and  conduaion 
of  indt  in,  29. 
violation  of  license  laws  in,  477. 
Kidnapping. 
Indictments : 

slaves  under  Massachusetts  act,  107. 
under  Pennsylvania  act,  107. 


Landharks,  indt  for  removing,  215. 
Larceny,  general  frame  of  indt  for,  at  com- 
mon law,  190. 

requisites  of  indt,  190-2-3. 

count  may  be  joined  with  count  for 
receiving  stolen  goods,  13,  195. 
Indictments : 

larceny  of  property  of  diflR^rent  per- 
sons, 193. 

larceny  in  navy  yard,  194. 

larceny  on  high  seas,  194-5. 

larceny  in  an  American  ship,  at  Ba- 
hama Island,  195. 

larceny  in  New  York,  195. 

larceny  in  Pennsylvania,  195. 

larceny  in  New  Jersey,  196. 

larceny  in  South  Carolina,  196. 

larceny  in  Michigan,  196. 
*       larceny  of  bank  note  in  North  Caro- 
lina, 19a 

larceny  of  bank  note  in  Pennsylvania, 
197. 

larceny  of  bank  note  in  Connecticut, 
197. 

larceny  of  bank  note  in  Tennessee, 
197. 

larceny  of  account  book  in  Massa- 
chusetts,  197. 

breaking  vessel  in  night  and  stealing, 
in  Massachusetts,  198. 

breaking  and  entering  dwelling  house, 
in  day,  &.C.,  in  same,  198. 

breaking  and  entering  shop,  in  night, 
in  same,  198. 

stealing  in  dwelling  house,  in  same, 
199. 

larceny,  &,c.,  of  public  property,  un- 
dct  U.  S.  statute,  199. 
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Ltroeny  by  an  amiatant  poatmaater,  under 
aaroe,  199,  632. 
larceny  of  alave,  in  Miaaonri,  200. 
aame,  in  Alabama,  200. 
aanie,  in  North  Carolina,  200. 
for  larceny  of  and  from  the  mail,  aee 
*»Poa<QJice." 
Laaciviouaneaa,  when  indictaUe,  423,  453, 
455. 
indta.  againat,  454-^5-6. 
I^aw  of  nationa,  aee  **  Foret^  Iftntafera.** 
Letter,  opening  and  publishing,  at  common 
law,  indt  for,  579. 
atealing,  opening,  embezxlinjp,  Slc^ 
in  U.  S.  courta,  aee «« Pot  Ofiee:* 
Letting  houae  to  a  woman  of  ill-&me,  indt 

for,  435. 
Levying  war,  indt.  for,  Slc^  636,  et  aeq. 
Lewdneaa,  when  indicUble,  423,  452,  455, 
453. 
open,  indt.  againat,  454,  et  ae^. 
Libelloua  effigies,  indt.  againat  ezhibitiDg, 

Libel,  general  frame  of  indt,  544-5, 

general  requisites  of  indt,  545-6-7. 
as  to  name  of  prosecutor,  545. 
as  to  setting  out  libellous  matter,  545. 
where  the  instrument  ia  lost,  546-9. 
where  it  ia  in  a  foreign  language, 

546,  5G2^. 
when  indecent,  &C.,  546. 
as  to  innuendo,  547. 
Indietmenl9 : 
writing  libeUoua  letter,  549. 
publishing  libellous  letter,  imputing 

crime  of  theft,  549. 
libel  on  a  person  deceased,  549. 
posting  a  man  aa  a  acoundrel,  550. 
libel  on  an  attorney,  contained  in  a 

letter,  551. 
publishing  an  ezparte  atatement  of 

an  examination  before  a  magia- 

trate,  551. 
writing  and  publishing  libel  against 

king  and  government,  551. 
libel  on  president  of  the  U.  S.  553-4. 
libel  on  senator  of  the  U.  S.  555. 
libel  on  a  judge  and  jury,  &&,  556. 
libel  on  sheriff,  attributing  to  him 

improper  motives,  ^c,  557. 
libel  on  justice  of  Police  Court,  &C., 

557. 
libel,  &c.,  when  the  alleged  libelloua 

matter  was  in  defendant'a  posses. 

sion,  559. 
aeditious  libel,  5lc.,  559. 
publishing  in  time  of  commotion  reso- 
lutions attacking  government,  561. 
aeditioua  libel  in  German,  562. 
libel  on  a  foreign  power,  in  French, 

563. 
aending  corrupt  propoaala  in  a  letter 

to  commissioner  of  revenue,  564. 
writing  seditious  letter,  with  intent 

to  excite  fresh  disturbances  in  a  dia- 

trict  in  a  atate  of  insurrection,  565, 


Libel,  hanging  a  man  in  effigy,  566. 

inaulting  a  justice  in  discharge  of 
office,  indt  for,  567. 

uttering  seditious  words,  568. 

uttering  blasphemous  language  aa  to 
God,  570. 

bhapbeming  Jesua  Christ,  570. 

blaapheming  the  Holy  Ghost,  570. 

ooropoaing  and  pubGahing  blasphem- 
ous libel,  571. 

composing  and   puUiahing  obeoene 

composing  and  publiahiog  obaeene 
pictures,  573. 
Liberty  pole,  indt  againat  attempt  to  raise 

an  insurrection  by,  648. 
License  laws,  violation   of,  aee  **  Tippiivg 

Hou$e$:* 
Liquor,  selling  by  the  small,  aee  **  Tippling 

Houaea.** 
Lord'a  day,  aee  ^^SabbatV* 
Lost  instrument,  how  pleaded,  546, 561. 
Lottoriea,  selling    lottery  tickets,  general 
frame  of  indt.,  481. 
general  requisites  of  indt,  481-2. 
IndietmenU  agaivti : 
where  ticket  ia  lost  or  destroyed,  &&, 

482. 
in  New  Hampshire  generally,  483. 
aame  in  Massachuaetta,  482. 
advertising  ticket  in  same,  484. 
selling  ticket  in  aame,  under  atatute 

1825,  c  18,  a.  1,  484. 
selling  ticket  in  New  York,  484. 
another  form  for  same,  485. 
promoting  lottery  in  aame,  485. 
carrying  on  lottery,  whose  deacrip- 

tion  is  unknown,  485. 
Belling  lottery  policy  in  Pennsylva. 

nia,  under  act  of  1847, 486. 
selling  ticket  in  aame,  under  aame, 

486. 
selling  ticket  in  aame,  under  repealed 

act  of  1833,  486. 
selling  same  in  Virginia,  486. 
conspiracies  to  vioUte  the  laws  cod- 
oerning,  how  to  be  pleaded,  337. 
Lot,  public  nuisance  to,  indt  for,  402. 
Louisiana,  commencement  and  coodnaloQ 
ofindtin,27. 
information  in,  27. 

M 

MAGianiATE,  indt  againat  for  committing 
where  he  h^  no  jurisdiction,  516. 

indt  againat  for  nq^ect  of  do^  in 
riot,  517. 

indt  againat  for  proceeding  to  db- 
charge  duties  of  office  when  intoxi- 
cated, 519. 

Indt  against  for  issuing  warrant 
without  oath,  519. 

indt  againat  for  refuaal  to  deliver 
tranacript,  dtc,  520. 
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Ma^fistrate,  indt  ^rainet  for  extortion,  520.    Mm 
iodt  ajrainst  a  third  party  lor  insole 
ingt  dtc,  567. 
Mail,  U.  Su,  oflfenoes  conoerniDff,  see  **  Foil 

Maine,  commencement  and  condiiBion  of  in- 
dictment in,  18. 
Maintenance,  indt  for,  588. 
Mallciona  mischief  requiaites  of  indt,  duSi, 
319. 
JndietmeaU : 
wounding  a  cow,  31 3, 
killing  a  ttear,  313. 
killing  a  dog,  496. 
giving    cantharides   to    proeecntor, 

3l£ 
tearing  np  a  promiaeory  note,  313. 
aaparatinff  an  endorsement  ftom  the 

back  of  promissory  note,  150.   ' 
cutting  down  treee,  313-4233. 
altering  mark  of  sheep,  314. 
palling  down  fence,  315. 
destroying  lobster  cars,  &G.,  315. 
removing  landmark,  315. 
foiling  timber  in  channel  of  creek, 

315. 
firing  a  gon  into  house  of  affed  wo- 
man, and  killing  a  dog,  496. 
breaking  into  house  and  frightening 

present  woman,  316. 
breaking  into  a  close  and  cntUng 

down  tree,  333. 
cutting  ropes  across  ferry,  316. 
burning  a  record,  317. 
Manslaughter,  see  **  Homicide/' 

indt  for  murder,  how  changed  into 
indt  for  manslanghter,  43* 
IndieimenU : 
neffleoting  to  supply  apprentice  with 

exposing  an  infant  child  so  as  to  pro- 
duce death,  80. 

striking  with  stones,  83. 

giving  deceased  large  quantities  of 
spirituous  liquors  so  as  to  cause 
death,  83. 

driving  over  deceased  with  cart,  84. 

neglecting  to  provide  shelter  for  wifo, 

permitting  steamboat  boiler  to  ex- 
plode (manslaughter  in  3d  degree 
under  New  York  Rev.  Stat)  &, 
by  drowning  on  high  seas,  98. 
involuntary  manslaughter  in  Penn- 
sylvania, 86. 
Mariner,  see  ^  Seamen.*^ 
Marshal  of  U.  &,  resistance  to,  indt  for, 

507. 
Maryland,  commencement  and  conclusion 

of  indt  in,  33. 
Masquerade,  indt  against,  443. 
Massachusetts,  commencement  and  conclo- 
sion  of  indt.  in,  30. 
IndieimenU  in : 
against    accessary    before    the  foot 
generally,  35. 


forgii 


aohosetta,  against  accessary  before  the 

fact  in  murder,  36.. 
against  accessary  for  receiving  stolen 

goods,  40. 
mayhem  by  slitting  nose,  103. 
misdemeanor  in  kidnapping  a  slave, 

107. 
assault  and  battery,  115. 
felonious  assault,  136. 

ging  a  certificate  of  a  public  debt, 

14a 
being  possessed   of  ten  counterfeit 

bank  bills  at  the  same  time,  with 

intent  to  pass  the  same,  163. 
having  in  possession  coining  instru- 
ments, 177. 
counterfeiting  coin,  177. 
having  in  custody  counterfeit  coin, 

177. 
for  uttering  and  passing  counterfeit 

coin,  178. 
for  making  or  being  possessed  of  any 

tool,  dtc,  to  be  used  in  counterfeit- 
ing coin,  179. 
having  in  possession  an  instrument  to 

be  used  for  forgery,  &.c^  179. 
breaking  into  a  shop  not  adjoining 

dwelling  house  in  night  time  witli 

intent  to  steal,  183. 
breaking   into  dwelliog  house    not 

being  armed,  with  intent  to  com-. 

rait  larceny,  183. 
setting  fire  to  nnfinished  dwelling 

house,  185. 
setting    fire   to    building,    whereby 

dwelling  house  is  burnt,  185. 
burning  incomplete  dwelling  house, 

attempting  to  set  fire  to  and  break 
into  house,  187. 

for  a  capital  robbery,  the  prisoner 
being  armed  with  a  dangerous 
weapon,  and  actually  striking  and 
wounding  the  person  assaulted  and 
robbed,  189. 

an  account  book  in,  197. 

breaking  and  entering  a  vessel  in  the 
night  time,  and  committing  a  lar- 
ceny therein,  198. 

breaking  and  entering  into  a  dwelling 
house  in  the  day  time,  not  being 
armed,  198. 

form  in  use  against  receiver  of  stolen 
goods,  303. 

embezzlement,  309. 

destroying  two  lobster  cars,  315. 

felse  pretences,  343. 

perjury  in  a  trial  in  the  Supremo  Ju- 
dicial Court  of,  on  a  civil  action, 
394 

endeavouring  to  suborn  a  person  to 
give  evidence  on  the  trial  of  an  ac 
tion  of  trespass,  issued  in  the  Su- 
preme Judicial  Court  of,  337. 

obstructing  townways,  411. 
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MaasacbusetU,  disorderly  boose,  &C.,  form 

in  use  in,  432. 
against  innholder  for  Boffering  cards 

to  be  played,  438. 
against  same  for  allowing'  ninepins, 

dec.,  to  be  played  on  his  premises, 

440. 
against  same  for  keeping  game-cocks, 

&.C,  441. 
doing  bosincss  on  Sunday,  445. 
lewdness  and  lascivious  cohabitation, 

first  count,  lascivious  behaviour  by 

Iving  in  bed  openly  with  a  woman, 

against  the  inhabitants  of  a  town  for 

not  repairing  a  highway,  463. 
selling  liquor,  468. 
selling  liquor  without  license,  472. 
removal  of  a  dead  body,  478. 
selling  lottery  ticket,  482. 
disturbance  of  elections,  492. 
assault  on  police  officer,  512. 
against  a  justice  of  the  peace  for  ex- 
tortion generally,  520. 
libel  on  a  justice  of  the  Police  Court, 

557. 
polygamy,  581. 
adultery  against  both  parties  jointly, 

584. 
adultery  by  a  married  man  with  a 

married  woman,  584. 
breach  of  pilot  laws,  599. 
treason,  650* 
Master,  indt  against  for  abusing  apprentice 
or  servant,  529. 
confining  on  board  ship,  indt  for, 
613. 
Mayhem,  general  requisites  of  indt  for,  102. 
Indictments : 
slitting  the  nose,  under  Coventry  act, 

102. 
slitting  the  nose,  under  Massachu- 
setts statute,  103. 
cutting  out  one  of  the  testicles,  under 

Pennsylvania  act,  104. 
biting  off  ear,  under  Alabama  act, 

105. 
biting  off  ear,  under  North  Carolina 
act,  106. 
Meat,  unwholesome,  indt  against  offering 

for  sale,  446. 
Meeting,  seditious,  conspiracy  to  raise,  indt 

for,  648. 
Merger,  when  conspiracies,  &C.,  merge  in 
felonies,  333. 
whether  misdemeanor  can  merge  in 
misdemeanor,  334. 
Michigan,  commencement  and  conclusion  of 
indt  in,  27. 
larceny,  form  in  use  in,  196. 
Mill,  permitting  waters  of  to  overflow,  indt 

for,  415. 
Minister,  foreign,  offences  against,  see  *'  For- 

eign  Minister,*^ 
Mint,  U.  S.,  responsibility  of  officers  in,  206. 
indt  against  officer  of,  204. 


Misbehaviour,  sec  **  MUeondaet  in  Ofiee,^ 
Mischief,  see  **  Malieioua  MitchufJ" 
Biisoonduct  in  office. 
IndictmenU : 

against  a  magistrate  for  committing 
in  a  case  where  he  had  no  jurisdic- 
tion, 516. 

against  same  for  neglect  of  duty  in 
riot.  517. 

against  same  for  proceeding  to  the 
duties  of  his  office  in  a  state  of  in- 
toxication, 519. 

against  same  for  issuing  a  warrant 
without  oath,  &C.,  519. 

against  same  for  refusal  to  deliver 
transcript  to  party  demanding  it, 
520. 

against  justice  in  Massachusetts  for 
eztortmg  fees  for  discharging  a 
recognizance,  and  not  returning  it 
to  court  aflerwards,  521. 

against  constable  for  extorting  money 
of  a  person  apprehended  under 
warrant,  &c.,  522. 

against  constable,  neglecting  to  exe- 
cute warrant,  .522-3. 

against  constable  for  extortion  under 
colour  of  discharging  warrant,  523. 

against  constables  for  neglecting  to 
attend  sessions,  524. 

against  high  constable  for  not  obey- 
ing an  order  of  sessions,  524. 

against  toll  collector  for  extorting 
toll,  525. 

against  innkeeper  for  refusal  to  re- 
ceive  guest,  526-7. 

against  an  attorney  for  buying  note, 
under  New  York  statute,  52a 

against  a  master  for  neglecting  to 
provide  an  apprentice  properly,  529. 

against  mistress  for  neglecting  to  pro- 
vide for  a  servant  properly,  530. 

against  captain  of  vessel  for  bringing 
into  port  a  person  with  infectious 
disease,  531. 

against  same  for  not  providing  suffi- 
cient food  for  passengers,  531. 

against  overseers  for  cruelty  to  pau- 
per, 532.    . 

against  juror  for  not  appearing  when 
summoned  on  coroner's  inquest, 
533. 

for  refusing  to  serve  in  office  of  over- 
seer, 534. 

for  refusing  to  execute  the  office  of 
constable,  534-5. 

against  a  gaoler  for  a  voluntary  es- 
cape, 535. 

same  where  party  escaping  was  com- 
mitted by  a  judge  as  a  fugitive 
from  justice,  536. 

against  a  constable  for  negligent  es- 
cape, 539. 

against  prisoner  for  escaping  from 
same,  540. 
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Miioondact  in  office,  a^iniit  officer  of  ves- 
sel for  inflicting  cruel  and  unusnal 
punishment,  &c.,  540-1. 
against  same  for  confining  boy  in  run 

of  ship,  542. 
agsinst  same  for  withholding  suitabib 

food,  543. 
against  same   for    forcing   seaman 

ashore  in  foreign  port,  543. 
against  same  for  leaving  seaman  in 
foreign  port,  543-4. 
Misdemeanor,  compounding,  514. 
nature  of  offence,  515. 
indt.  for,  515. 
Misnomer,  plea  of,  see  **  Plea,^ 
Mississippi,  commencement  and  conclusion 
of  indt  in,  26. 
violation  of  license  laws,  477. 
Missouri,  commencement  and  conclusion  of 
indt  in,  31. 
larceny  of  a  slave  in,  200. 
Model  artiflU,  indt  against,  450. 
Murder,  see, '' /fomtcu/e,**  "ilecessartes.** 
Mystery,  how  to  be  set  forth,  8. 

N 

Namsb,  how  to  be  pleaded,  5-10. 

how  to  be  in  conspiracy,  342. 
how  errors  in  to  bo  excepted  to,  8. 
Nations,  law  of,  indto.  for,  violations  of. 

by  offences  to  person  of  foreign  min- 
ister, see  "  Foreign  Minister^ 
by  setting  on    foot    an   enterprise 

against  a  foreign  nation,  644. 
by  supplying  prisoners  of  war  with 
unwholesome  food,  654. 
Navigable  river,    obstructing,   see   **iViits- 

ance.** 
Negligence  in  office,  see  **  Misconduct  J" 
Negligent  escape,  indt.  for,  see  **•  E$eapeJ* 
Negroes,  see  '*  Slaves,''  ♦*  Slavs  Trade:' 
New  Hampshire,  commencement  and  con- 
clusion of  indt  in,  18. 
Indictments  in : 
selling  lottery  tickets,  482. 
disinterring  dead  body,  479. 
selling  liquor  by  the  small,  467. 
refusing  to  repair  road,  462. 
New  JerscT^^mmencement  and  conclusion 
of  Indt  in,  22. 
Jbidictments  in: 
larceny,  196.r 

selling  liquor  by  the  small,  474 
New  York,  commencement  and  conclusion 
in,  22. 
Indictments  in: 
manslaughter     in    second     degree 
against  captain  and  engineer  of 
steamboat,  85. 
abduction  under,  107. 
producing  ab<»tion,  113. 
assault  and  battery  in,  116. 
assault  with  intent  to  murder,  126. 


New  York,  having  in  possession  forged  note 
of  a  oorporation,  166. 

forging  an  instrument  for  payment 
of  money,  1 67, 

havin?  in  possession  forged  notes 
and  with  intent  to  defraud,  168. 

burglary,  182. 

larceny,  195. 

receiving  stolen  foods,  209. 

embezzlement,  210, 

secreting  goods  with  intent  to  de- 
fraud creditors,  229. 

false  pretences,  244. 

against  an  insolvent  for  a  false  re- 
turn  of  his  creditors  and  estate, 
295. 

disorderly  house,  &C.,  431. 

keeping  a  common  bawdy  house, 
432. 

gaming  house,  438. 

violation  of  license  laws,  474 

selling  lottery  ticket,  484. 

against  an  attorney  for  buying  a 
note,  52a 

bigamy,  582. 
Ninepins,  indt.  against  playing  in  Massa- 
chusetts, 440. 
North  Carolina,  commencement  and  con- 
clusion of  indt  in,  24 
Indictments  in: 

forging  a  receipt,  146. 

assault  on  person  of  colour,  128. 

biting  off  an  ear,  106. 

altenng  mark  of  a  sheep,  214 

larceny  of  bank  note,  196. 

larceny  of  slave,  200. 

coining,  179. 

felling  timber  in  the  channel  of  n 
particular  creek  in  a  particular 
county,  215. 

negligently  permitting  fences  to  re- 
miiin  during'  the  crop  season  lera 
than  five  feet  high,  421. 

exposing  the  private  parts  in  an  in- 
decent  posture,  there  being  no  alle- 
gation of  lookers  on,  453. 

against  overseer  for  refusing  to  re- 
pair  road,  465. 

violation  of  license  laws,  476. 

bigamy,  582. 

adultery,  against  both  parties  jointly, 
585. 
Notes,  forgery  of,  indt  for,  154,  et  seq. 

larceny  of,  196,  et  seq. 
Not  guilty,  see  ^'Fleas:* 
Nuisance,  general  frame  of  indt,  402. 

general  requisites  of  indt,  402-422. 

what  defences  admissible  in  indt  for, 
422. 

what  length  of  time,  422. 

what  public  benefit,  422. 

nuisances  to  highways,  bridges,  wa- 
ter-courses,  or  navigable  rivers, 
notes  concerning,  40£ 
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Hiieimeni9: 
Nalfluce,  erecting  a  nia  aeroM  a  puUio 
highway,  404.  . 

er«ctinff  and  oontintiing  a  hooM, 
part  being  on  highway,  405, 

obatruoting  a  oommon  highway  by 
placing  on  it  drays,  406. 

obetnictinjf  eame  by  filth,  406. 

letting  off  fire-works  in  the  poblic 
itreeti,  407. 

keeping  a  pond  of  stagnant  water  in 
city,  408. 

placing  foal  liquor  called  returns  on 
the  road,  408. 

laying  dung  on  the  street,  408. 

letting  wagon  stand  in  street,  409. 

placing  casks  on  highway,  409. 

leaving  open  an  area  on  foot  pave- 
ment, 410. 

leaving  dirt  on  footway,  406*410. 

profiine  swearing  in  public  streets, 
411. 

obstructing  townways  in  Massachn- 
setts,  under  sUt  1786,  411. 

blocking  up  great  square  of  a  town- 
house  in  Pennsylvania,  419. 

erecting  a  wooden  building  on  public 
square  of  village  in  Vermont, 
413. 

throwing  dirt  on  public  lot,  419. 

stopping  an  ancient  water-course, 
&C.,  414-16. 

diverting  water-course  fix>m  its  chan- 
nel, 414. 

obstructing  a  water-course  called 
Peg's  Run,  415. 

permitting  water  of  mill  to  overflow, 
415. 

erecting  a  dam  on  navigable  river, 
416. 

erecting  obstructions  on  navigable 
river,  417. 

obstructing  river  by  fish  traps,  418. 

obstructing  harbour  by  placing  in  it 
piles,  420. 

negligently  permitting  fences  to  re- 
main during  the  crop  season  less 
than  five  foet  high,  under  North 
Carolina  sUt,  421. 

general  form  for  nuisances  in  carry- 
ing on  unwholesome  occupations, 
&C.,  421-22. 

disorderly  bouse,  requisites  of,  indL 
for,  422,  431,  et  seq. 

drunkenness,  notorious,  requisites  of| 
indt.  for,  423,  457. 

carrying  on  the  trade  of  a  trunk 
maker  near  to  houses,  &c,  424. 

erecting  a  soap  manui&ctory  near 
highway,  424. 

keepmg  gunpowder  in  a  city,  435. 

keeping  hogs  in  city,  425. 

boiling  bullocks*  Mood  in  same, 
427. 


NnisaBoe,  keeping  distiOery  in  puUic  atreels, 
497. 
exposing  a  child  infoeted  with  smaD 


against  owners  of  land  for  erectmg 
offensive  buildings,  499. 

keeping  a  privy  near  a  street,  430. 

same  near  an  adjoining  house,  430. 

disorderly  house,  form  used  in  New 
York,  431.    See  499. 

disorderly  house,  form  used  in  Blassa- 
ohusetts,  439. 
.  oommon  bawdy  house  in  same,  439. 

disorderly  house,  form  used  in  Phila- 
delphia, 433. 

another  form  for  same,  433. 

disorderly  house,  form  used  in  Ver- 
mont, 433. 

disorderly  house,  form  used  in  South 
Carolina,  435. 

disorderly  house  and  fighting  cocks, 
at  common  law,  434. 

letting  house  to  woman  of  iU-fiune, 
&C  435. 

keeping  gaming  house,  at  common 

keeping  same  and  rouge  et  noir  ta- 
ble, 437. 

keeping  same  and  E.  O.  table,  439. 

gaming  house,  form  used  in  New 
York,  439. 

gaming,  &&,  in  Pennsylvania,  442. 

against  innholder  in  Maasachusctts 
for  cock-fighting,  441. 

against  innholder  for  suffering  nine- 
pins  to  be  played,  in  Massachu- 
setts, 440. 

against  tavern-keeper  for  permitting 
unlawfiil  gaming,  in  Pennsylvania, 
441. 

against  a  person  in  same  for  keeping 
a  gambling  device  called  sweat- 
.     cloth,  442. 

profanation  of  Sabbath  by  keeping 
shop  on  Lord*s  day,  444. 

keeping  open  shop,  &&,  in  Charles- 
ton, 445. 

offering  putrid  meat  for  sale,  446. 

exhibiting  scandalous  efligies,  and 
thereby  collecting  a  crowd,  447. 

keeping  house  in  which  persons  ex- 
hibit themselves  as  model  artists, 
450. 

bathing  publicly,  dtc,  451. 

exposure  of  person,  dtc.,  459,  et 
seq. 

lascivious  cohabitation  in  MasMchu- 
setts,  dLC,  454. 

lascivious  conduct,  Ac.,  in  same, 
454. 

lascivious  cohabitation  at  oommon 
law,  455. 

lewdness,  dtc,  by  man  and  woman, 
dtc.,456. 
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Noisaiice,  notorious  ditrnkenneM,  457. 
common  scold,  457. 
barratry,  457. 
against  inhabitants  of  township  for 

not  repairing  highway,  .458. 
against  county,  for  suffering  public 

bridge  to  decay,  459. 
against  inhabitants  of  parish  for  not 

repairing  common  highway,  460. 
against  corporation  of  town  for  su& 

fering    water-course    to    become 

filthy,  461. 
against  town  in  New  Hampshire  for 

refusing  to  repair,  463. 
against  same  in  Massacbuaetii  for 

not  repairing,  463. 
against  supervisor  in  Pennsylvania 

for  refusing  to  repair,  463. 
against  same  for  refusing  to  open 

road,  464 
against  overseer  in  North  Carolina 

for  same,  465. 
against  commissioner  in  South  Caro- 
lina for  same,  465. 
against    overseer    in  Alabama   for 

same,  466. 

See  ''  Tippling;'  **Dead  Bodie$^^ 
**LoUerie$,'* 

0 

Obscene  libel,  indt  for,  579. 

pictures,  indt  for,  573. 
Offensive  trades,  see  *^  NnisaneeJ" 
Office,  refusal  to  serve  in,  indts.  for,  533-4. 
misconduct  in,  see  **Mi$eondttet  in 
Office:' 
Officers  of  justice,  resistance  to,  see  **!{«• 
•tslance,**  &c 
of  vessel,  indts.  against  for  miscon- 
duct, 531,  et  seq. 
Ohio,  commencement    and  oondnaion  of 

indt  in,  &C.,  3& 
Once  in  jeopardy,  plea  of,  664. 
Operatives,  see  "*  Workmen/' 
Opposition  to  officon  of  justice,  see  **lts. 

tUtanee  to  Offleen  of  JuMtieeJ** 
Ovetseer  of  the  poor,  indt  for  refusal  to 
serve  as,  534 
indt.  against  for  cruelty  to  pauper,  532. 
indt  against  for  not  repairing  road, 
4165,466. 
Overt  acts,  in  coospiraoy,  nature  and  effisot 

of,  343-^ 
Ownership,  in  burglary,  180. 
in  arson,  184. 
in  larceny,  199. 
in  foreible  entry,  919. 
Owner  of  land,  indt  against  for  erecting 
offetMhre  bnildinga,  499. 


Pausb,  indt  against,  for  not  repairiiig  high, 
way,  459. 
requisites  of  indt,  459. 


Particulars,  when  bill  of  will  be  ordered  ip 

conspiracy,  336,  340, 344,  351. 
Party  injured,  how  name  to  be  set  out,  5-10. 

in  conspiracy,  342. 
Pauper,  cruelty  to,  indt  for,  533. 
Pavement,  leaving  an  area  open  in,  indt 

for,  410. 
Peace,  disturbance  or  breach  of^  see  **  Rioiy 
Peace  officer,  assault  on,  indt  for,  513. 

resistance  to,  indt  for,  506-9. 
Pennsylvania,  commencement  and  conclu- 
sion of  indt  in,  22. 
IndietmerUM  in : 

involuntary  manslaughter,  by  strik- 
ing  an  infant  with  a  dray,  o6. 

misdemeanor  in  concealing  death  of 
bastard  child,  by  casting  it  in  a 
well,  99. 

mayhem  by  cutting  out  one  of  the 
testicles,  104. 

misdemeanor  in  seducing  away  a 
negro  from  the  state,  107. 

assaiiUt  and  battery,  117. 

forgery  by  altering  and  defacing  a 
certain  registry  and  record,  Slc^ 
139. 

forgery  of  a  note  of  a  bank  incorpo- 
rated in,  166. 

burning  a  barrack  of  hay,  187. 

burning  a  stable,  187. 

larceny,  form  in  use,  195. 

larceny  of  bank  note,  197. 

against  receiver  of  stolen  goods  in, 
203. 

receiving  stolen  goods  firom  some 
person  unknown,  303. 

removing  a  land-mark,  215. 

breaking  and  entering  a  close,  and 
cutting  down  a  tree,  223. 

accreting  goods  with  intent  to  de- 
fraud creditors,  229. 

fraudulent  insolvency,  first  count, 
pledging  goods  consigned,  and  ap- 
plying the  proceeds  to  defendant's 
use,  237. 

against  an  insolvent  in,  for  a  fidse 
account  of  his  estate,  299. 

for  blocking  up  the  great  square  of 
a  town  house  in,  419« 

disorderly  bouse,  433. 

against  tavern-keeper  for  permitting 
unlawful  gaming,  441. 

gambling,  first  count,  keeping  a  room 
for  gambling,  442. 

against  a  tavern-keeper  for  holding 
near  his  house  a  horse  race,  443. 

masquerade,  443. 

against  supervisor  for  refusing  to  re- 
pair road,  463. 

•gainst  supervisor  for  refusing  to 
open  a  road,  464. 

violation  of  license  laws,  475. 

selling  lottery  policy,  486. 

selling  lottery  ticket,  ^6. 

interrupting  a  judge  of  the  eleelbn, 
492.       •      -^  ^ 
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PennsylrBOfi. 

against  a  juatiee  of  the  peace,  for  re- 
faaal  to  deliyer  traoacript  to  party 
demanding  it,  520. 

againat  the  captain  of  a  Teasel,  for 
bringing  into  the  port  a  peraon 
with  an  infectious  diaease,  531. 

bigamy  against  the  man,  5^2. 

bigamy  against  the  woman,  589. 

adultery  against  the  man,  584. 

adultery  against  the  woman,  584 

fornication  and  bastardy  against  the 
man,  586. 

fornication  and  bastardy  against  the 
woman,  586. 

against  a  person  fi>r  holding  Tendue 
without  authority,  588. 
Perjury,  general  frame  of  indL,  277. 

general  requisites  of  indt^  977-8-9, 
311. 
Jmdictments : 

false  swearing,  alibi  to  a  felon,  377. 

fiilse  swearing  as  to  age  in  procuring 
money  of  uie  U.  S.  in  enlisting  in 
navy,  2c3. 

as  to  a  false  entry  of  invoice,  284 

justifying  bail  in  a  criminal  case,  289. 

giving  evidence  on  an  issue  on  an 
indt.  for  perjury,  293. 

in  a  civil  acUon  in  Massachusetts, 
294 

against  an  insolvent  in  New  York, 
for  a  fiiise  return  of  his  creditors, 
295. 

against  same  in  Pennsylvania,  for  a 
fiilse  account  of  estate,  299. 

swearing  falsely  in  answer  to  inter- 
rogatories on  a  rule  to  show  cause 
why  an  attachment  shall  not  issue, 
300. 

same  in  charge  a^nst  J.  K.  for  lar- 
ceny,  before  a  justice  of  the  peace, 
304 

same  in  a  charge  of  assault  and  bat- 
tery before  same,  306. 

same  in  a  charge  of  beastiality  be- 
fore same,  320. 

against  a  person  ofibrinr  to  vote,  for 
false  swearing  as  to  his  qualifica- 
tions, 307. 

ftke  swearing  in  an  affidavit  to  hold 
to  bail,  308. 

same  in  a  civil  cause,  where  the  de- 
fendant swears  the  arrest  to  be 
Illegal  (the  penury  here  beine  in 
swearinff-  to  what  the  defendant 
did  not  know  to  be  true),  908. 

fidse  swearing  in  an  answer  in  chan- 
cery, 312. 

same  before  a  grand  jury,  313. 

same  in  answer  to  interrogatories,  ex- 
hibited in  chancery,  316. 

same  at  a  writ  of  trial,  317. 

subornation  of  perjury  in  a 
tion  for  fomicaUon,  321. 


Perjury,  saboroation  of^  on  a  trial  for  rob- 

ber^^,  322. 
same  in  an  action  of  trespass,  323. 
corruptly  endeavouring  to  influence 

a  witness  in  the  U.  6.  courts,  324 
same,  to  withdraw  himself  from  the 

prosecution  of  a  felon,  325. 
same,  not  to  give  evidence  before  a 

grand  jury,  326. 
same,  to  withhold  his  evidence  as  to 

execution  of  deed  of  trust,  326. 
same,  to  suborn  him  to  give  evidence 

in  a  civil  case  in  Massachusetts, 

327. 
soliciting  a  woman  fiilsely  to  swear 

a  child  upon  a  man,  32o. 
soliciting  a  witness  to  disobey  a  sob- 

pcena  before  grand  jury,  328. 
eonspiring  to  induce  a  witness  to 

withhold  his  testimony,  401. 
Person,  exposure  of,  indts.  against,  451, et  s6q. 
Personation  of  bail,  indt  for,  229. 
Pictures,  obscene,  indt  for  exhibiting,  573. 
Piffs,  a  nuisance  in  a  city,  599. 
Pilot  laws,  breach  of,  indt  for,  599. 
Piracy,  breaking  and  boarding  ship,  Slc^  and 

stealing  cargo,  indt  for,  616. 
breaking  mto  ship  and  running  away 

with  her,  61  & 
laying  violent  hands  on  a  commander 

of  vessel,  &a,  617. 
confining  same,  613. 
attempting  to  eorrupt  seaman  to  torn 

marauder,  ^-c,  617. 
against  accessary  to,  before  the  fact, 

618. 
against  accessary  to,  after  the  ftct, 

619. 
See  •* Revolt**  "filoee  TVarfe,"  Ac. 
Pleas,  not  guilty  of  treason  or  felony,  655. 
not  ffuUty  in  misdemeanor,  655. 
similiter  generally,  655. 
want  of  addition,  655. 
misnomer,  ^6. 
wrong  addition,  656. 
want  of  jurisdiction,  657. 
special,  generally,  657. 
replication  to  same,  657. 
rejoinder  to  same,  658. 
autrefois  i^cquit,  658. 
demurrer  to  same,  660. 
autrefois  convict,  (where  the  original 

indt  oil  which  the  defendant  was 

convict^,  was  one  for  arson,  and 

the  seoond  indt  was  for  murder  in 

burning  a  house  whereby  one  J.  fiL 

waskUled,&e.,)661. 
replicaUon  and  rejoinder  to  same,  663. 
onoe  in  jeopardy,  664. 
irregularity  in  srand  jury,  6661. 
that  ffoods  defendant  was  char|[ed 

with  rescuing,  bdonged  to  a  third 

party,  667. 
replicaltion  to  same,  669. 
demuiter  to  an  indt  or  infbrmatioii« 

669, 
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Pleii,  demurrer  to,  670. 

demurrer  to  pica  of  autrefois  acquit, 

670. 
joinder  in  demurer  to  same,  671. 
Poison,  administering,  with  intent  to  mur- 
der, indt  for,  607. 
murder  by,  see  *«/fomtcufe.** 
Police  officers,  assault  on,  indt  for,  513. 
Poly^my,  indts.  for,  5(^1-3. 
Postmg  another,  &&,  indt  for,  550,  603. 
Postmaster,  indt  against  lor  stealing  mail, 

&c,  199,  632. 
Post  office,  offences  against,— 
IndieimenU : 
mail  robbery,  627. 
obetrucUng  mail,  Slc^  69^. 
opening  letter  in  mail,  629,  630-1. 
secreting,  embezzling    and  stealing 
letter  containing  money,  &.c,  632, 
et  seq. 
procuring    persons    connected  with 
mail  to  secrete  it,  634. 
President  of  U.  S.,  indt  for  libel  on,  553. 
Presuming  to  be  a  seller  of  wine,  ^Slc,  indt 

against,  466,  472. 
Principal  and  accessary,  see  **Aece$9ary,^ 
Principals  in  first  and  second  degrees, — 
Indictments: 
in  suicide,  37-66. 
for  choking  deceased,  56. 
for  shooting  negro  slave  with  pistol, 

for  shooting  with  gun,  76. 
Prison  breach,  indt  for,  S)3. 
Prisoners,  indt  against,  for  conspiring  to 
escape,  368. 
rescuing,  indt  fi>r,  499. 
of  war,  supply iilg  unwholesome  food 
to,  indt  for,  654. 
Private  roads,  what  to  be  considered  such, 

403. 
Privy,  indt  for  exposing,  3lc.,  430. 
Profanity,  indt  for  as  a  nuisance,  4U. 

See  ^  Blasphemy y 
Prosecution,  compromise  of^  how  for  pun* 

ishable,  514. 
Prosecutor^B  name,  how  to  be  set  out,  10. 
Public  highways  and  bridges,  see  "Auts- 

ance." 
Public  lot  nuisance  to,  indt.  for,  413. 
nuisance,  see  *^ Nuisance" 
square,  see  ** Nuisance"  412. 
Publishing    forged    instruments,    ^c,  see 

**  Forgery," 
Punishment,  cruel  and  unusual,  indt  against 
captain  for  inflicting  on  crew,  540. 
See ""  Seamen," 


Q 

QuiCKNCss,  how  far  essential  to  offence 
abortion,  10&-9. 


58* 


R 

Raging,  indts.  for,  443,  598. 

beUing  at,  indt  for,  59a 
Rape,  general  form  of  indt,  101. 

requisites  of  indt,  101. 
RebeUion,  see  **  Sedition,"  •*  TVeoson." 
Receiving  goods  obtained  by  false  pretences, 

indt  for,  273. 
Receiving  stolen  goods,  general  frame  of 
indt,  201. 
where  counts  for  may  be  joined  with 

counts  for  larceny,  12, 195. 
general  requisites  of  offence,  201. 
Indictments : 

receiving  goods  stolen  by  a  slave,  201. 
receiving  stolen  goods  in  Massachu^ 

setts,  202. 
same  in  New  York,  202. 
same  in  Pennsylvania,  202-3. 
same  in  South  Carolina,  203. 
same  in  Tennessee,  203. 
soliciting  a  servant  to  steal,  and  re- 
ceiving stolen  goods,  at  common 
law,  204. 
Record,  indt  for  burning,  217. 
forging,  see  •*  Forgery." 
Refusal  to  serve  in  office,  indts.  for,  533-4. 
Regrating,  nature  of  offence,  587,  n. 
indt  for,  587. 
Rejoinder,  see  ''Pleas," 
Religious  meeting,    disturbing,    indt    for, 

493-4. 
Replications,  see  **P2sff«.** 
Rescue, — 

Indictments : 
against  two,  on  being  in  eustody 

under  process,  499. 
rescue  of  goods  seized  as  distress  for 

rent  &c.,  500-1-2. 
rescuing  goods  seized  in  distress  or 

in  execution,  500-2. 
rescuing  fugitive  slaves,  ^c,  503. 
Rescue  of  goods,  plea  to,  averring  property 

in  another,  667. 
Residence  of  defendant,  how  to  be  set  out,  8. 
Resistance  to  officers  of  justice, — 
Indictments : 

assault  on  constable  in  execution  of 

office,  504-5-6. 
resistsnce  to  constable,  506. 
resistance  to,  and  arresting  fugitive, 

506. 
resistance  to  peace  officer  in  execu- 
tion of  office,  506. 
resistance  to  marshal  of  U.  S.  in  ser- 
vice of  writ  507. 
assault,  with  intent  to  obstruct  the 
apprehension  of  a  party  charged 
with  an  offence,  509. 
assault  on  deputy  gaoler  in  execution 

of  office,  510. 
resistance  to  sheriff  in  execution  of 

office,  510. 
assault  on  police  officer  of  City  of 
fioston,  512. 
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R€Mfltanoe,&Cn  uaaalt  on  a  penon  apedally 
depatised  by  a  justice  of  the  peace 
to  serve  a  warrant,  513. 
assault  on  peace  or  revenue  officer, 

&c.,  513. 
resisting  an  officer  of  customa,  Slc^ 
513. 
Retail,  sellinsr   liquor  by,  see    *^7%ppling 

Revenue  officers,  assault  on,  indt  for,  513. 

laws,    violation    o^    by  smuggling, 
indt  for,  634. 

laws,  conspiring  to  evade,  indt.  for,  370. 
Reversions,  owners  of^  how  &r  indictable 

for  nuisance,  423. 
Revolt,  making,  indt  for,  608. 

requisites  of  indt,  608,  n. 

endeavouring  to  make,dLCn  indt,  &C., 
611. 

rioting  on  board  ship,  dec.,  indt  for, 
613. 

confining  master,  &c,  indt  for,  613. 

laying  violent  hands  on  same,  indt 
for,  617. 

See  "Ptmcy,"  **  Slave  Traded 
Rhode  Island,  commencement  and  condu* 
sion  of  indt  in,  Si. 
IndidnunU  in^for: 

violation  of  license  laws,  473. 

treason  against,  650. 
Riot  act,  indt  against  magistrate  for  not 

reading,  d&c.,  517. 
Riot,  general  frame  of  indt  for,  487. 

requisites  of  indts.  for,  487. 
JndiehnenU  for : 

affray  at  common  law,  489. 

unlawful  assembly  and  assault,  489. 

riot  and  bawling  away  wagon,  490. 

riot  and  breaking  windows  of  a  man's 
house,  490. 

same  and  pulling  down  house^  490. 

same  and  false  imprisonment,  491. ' 

disturbing  the  peace  on  land  occu- 
pied by  U.  S.  as  an  arsenal,  491. 

disturbance  of  election  in  Massacho- 
setts,  492. 

interrupting   judges  of  election  in 
Pennsylvania,  &3. 

disturbing  religious  meeting  in  Vir- 
ginia, 493. 

disturbing  congregation  in  ehurch, 
at  common  law,  493. 

disturbing  congregation  in  dwelling 
house,  493. 

disturbing  same  by  dressing  in  wo- 
man's clothes,  494. 

going  around  to  terror  of  people,  at 
common  law,  495. 

carrying  dangerous  weapon,  under 
Indiana  statute,  496. 

firing  guns  into  house  of  aged  wo- 
man, &c.,  496. 

brcaeh  of  peace,  tumultuous  4;onduct, 
&.C.,  in  Vermont,  496. 

refusing  to  aid  constable  in  quelling 
riot»497. 


Riot,  refbstng  to  aid  a  eonstable  in  carrying 

offender  to  prison,  498. 
refusing  to  aid  constable  in  serving 

capias  ad  respondendnm,  508. 
riot  and  rescue  of  fugritive  slaves, 

^C  503. 
riot  on  board  sbip^  613. 
See    *^  Priam    Breach,^*    **  Rescue,'' 

*«  Renaiance  to  OffievrB  of  Jtutice/* 

River,  nuisanoea  to,  see  ''Mitsanee.'*. 
Roads,  nuisances  to,  notes  concerning,  403. 
refusal  to  repair,  dbc,  (notes  ooncem- 

ing),  458-9. 
public,  what  to  be  considered  such, 

403. 
See  **  Nttiaance,"  for  indts.  generally. 
Robbery,  general  form  of  indt  at  common 

law,  189. 
requisites  of  indt  for,  189. 
indt  for  capital  robbery  in  Massaehu- 

setts,  &,c,  189. 
conspiracy  to  rob,  indt  for,  343. 
robbery  of  mail,  indts.  for,  627,  et 

eeq. 


Sabbath,  profanation  o(  indt  against,  444, 

445-6. 
Scold,  common,  indt  against,  457. 
Seaman,  leaving  in  foreign  port  543. 

inflicting  cruel  and  unusual  punish- 
ment on,  indt  against  officer  for, 
540. 
beating  and  wounding,  &&,  .541. 
confining  in  hold  of  ship,  542. 
withholding  suitable  food  from,  542. 
forcing  on  shore  in  foreign  port,  543. 
(For  indictments  against  seamen 
for  revolt,  misconduct,  &c.,  see 
»* Revolt,''  •* Piracy*') 
Secreting  goods  with  intent  to  defi*aud  cre- 
ditors, 229-538. 
requisites  of  indt,  331-238. 
indts.  for  same  under  statute,  231-3. 
conspiracies  to  effect  the  same,  how 

to  be  pleaded,  238. 
indt.  for  same  at  common  law,  377. 
Sedition  generally,  conspiracies  to  erclte, 

646,  et  seq. 
Seditious  writings,  indts.  for,  551,  et  seq., 
559-61-65. 
words,  indts.  for,  569,  et  seq. 
Seducing  slave,  indt  for  under  Pennsylvania 
act,  107. 
indt  for,  under  N.  Carolina  act,  200. 
a  young  woman,  conspiracy  to  effect, 
339,  379.  381. 
SeUing  ^  false  weight,  indt  for,  224 

of  wife,  conspiracy  to  effect,  indt  for, 
586,  n. 
Service  of  writ,  obstructing,  indt  for,  507, 

510. 
Sheriff;  libel  on„  indt  for^  551.. 
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Shifi,  nmning  away  with,  &c^  fee  ^BeveU,** 

Slave  trade,  Tiolation  of  laws  coneeming, 
619,  et  leq. 
fitlinff,  equippinr  and  preDarinff  Tee- 

sel,  &^  619-623. 
serviDg  on  vessel,  631-2. 
forcibly  oonfining  ne|rroefl,  &c.,  633. 
taking  on  board  negroes,  d&c,  625, 
forcibly  carrying  away  same,  626. 
Slaves,  fugitive,  rescue  of,  indt  for,  502. 
Indicimenia  concerning  glatet : 
against  principals  in  first  and  second 
degrees  for  shooting  slave  with 
pistol,  48. 
against  slave  for  marder  with  aze,  75. 
seducing  slave,  under  Pennsylvania 

act,  107. 
seducing  slave,  under  N.  C.  act,  200. 
stealing  slaves  in  Missouri,  200. 
stealing  slaves  in  Alabama,  200. 
stealing  slaves  in  North  Carolina,  200. 
receiving  goods  stolen  by,  201. 
Slitting  nose,  indt.  for,  102. 
Small,  selling   liquor    by,  see    **  T\ppUng 

ffottses." 
Small-poz,  exposing  a  child  infected  with, 

indt  for,  428. 
Smuggling,  ^dt  for,  634-^. 
Soap  boiling,  indt.  against,  424. 
Sodomy,  general  form  of  indt  for,  102. 

requisites  of  indt,  102. 
Soldiers,  enticing  to  desert,  indt  for,  653. 
Solicitation   of  chastity,   indicted'  in    this 

country,  422. 
Soliciting,  offences  how  fiir  indictable,  422-3. 
servant  to  steal,  &c,  204. 
witness  to  witlihold  testimony,  &c., 
eee'^AUemptB  to  Commit  Offenee$J^ 
South  Carolina,  commencement  and  conclu- 
sion of  indt  in,  25. 
Indictments  in : 
assault  with  intent  to  murder,  127. 
larceny,  196. 

receiving  stolen  goods  from  some  un- 
known person,  203. 
disorderly  house,  425. 
gaming  with  people  of  colour,  444. 
against  commissioner  for  refusing  to 

repair  road,  465. 
fornication  and  bastardy,  against  tlie 
man,  586. 
Special  pleas,  see  ^  PleagJ'* 
Square,  public,  indt  for  blocking  up,  412-13. 
State,  foreign,  enterprise  against,  indts.  for, 

644. 
State,  treason  against,  see  **  TVeason.'* 

(See  generally  U.  States,  and  seve- 
ral states  nominatim). 
Stealing,  see  **  Larceny,^ 
Stolen    goods,    receivmg,    see    **  Receiving 

Stolen  Goods:* 
Streets,  nuisances  in,  notes  concerning,  (see 

»•  Nuisance^')  402. 
Subornation  of  perjury  in    prosecution  for 
fornication,  indt  for»  321. 


Subornation  of  penury  in  prosecution  for  rob- 
bery, tudt.,  322. 

of  perjury  in  action  for  trespass,  333. 

corruptly  eodeavouring  to  influence 
a  witness  in  U.  S.  courts,  indt,  324. 

corruptly  endeavouring  to  entice  a 
witness  to  withdraw  from  prosecu- 
tion of  folon,  indt,  325. 

corruptly  endeavouring  to  entice  a 
witness  not  to  give  evidence  before 
a  grand  jury,  indt,  326. 

corruptly  endeavouring  to  entice  a 
witness  to  witlihold  his  testimony 
as  to  execution  of  deed,  indt,  326. 

corruptly  endeavouring  to  entice  a 
witness  to  disobey  a  subpoena  be- 
fore grand  jury,  indt,  32d. 

oorrupUy  endeavouring  to  suborn  a 
witness  to  give  evidence  on  trial  of 
an  action  of  trespass,  indt,  327. 

corruptly  endeavouring  to  suborn  a 
witness  to  commit  perjury  in  falsely 
swearing  a  child  on  a  man,  indt, 
327. 
Suicide,  indt  against  party  aiding  suicide, 
as  principal  in  second  degree,  37. 

giving  deceased  poison,  and  thereby 
aiding  her  in  suicide,  66. 

what  constitutes  guilty  agency  in, 
38,  66. 
Sunday,  profanation  of,  indt,  444-45-46. 
Supervisor,  indt  against  for  not  openinir 
road,  464.  * 

Swearing,  pro&ne,  indt  for  as  a  nuisance, 
411. 


Tavern-keeper,  indt  against  for  not  receiv- 
ing  travellers,  &c.,  526. 
indt  against  for  permitting  unlawful 
gaming,  see  "Oamtng." 
Tax  collector,  fraudulent  insolvency  of}  235. 
Tennessee,  commencement  and  conclusion 
ofindt  in,30. 
Indictments  in : 
larceny  of  bank  note,  197. 
receiving  stolen  goods  from  some  un- 
known person,  203. 
violation  of  license  laws,  477. 
Tenor,  what  required  by,  130. 
"Then  and  there,»'  how  far  necessary,  10. 
Ticket  in  lottery,  see  '*  Lottery," 
Timber,  indt  for  felling  in  creek,  215. 
Time,  how  to  be  pleaded,  8, 9. 

no  defence  to  indt  for  nuisance,  422. 
Tippling  honses,-^ 
Indictments : 
presuming  to  be  a  common  seller  of 

wine  in  Maine,  466. 
selling    liquor    by    retail    in    New 

Hampshire,  467. 
dealing  in  liquor  without  license  in 

Vermont,  467. 
Belling  liquor  by  the  small  in  same, 
467. 
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Tippling  hooMt,  Belling  liquor  under  Mas- 
sachoeeUs  Rev.Sut,  468-8-70-1- 
9-3. 
Tiolation  of  licenee  lawe  in  Rhode 

Island,  473. 
■ame  in  New  York,  474. 
aftme  in  New  Jeraey,  474. 
aamo  in  Pennsylvania,  475. 
same  in  Virginia,  476. 
same  in  North  Carolina,  476» 
■ame  in  Alabama,  476. 
same  in  Kentuciiy,  477. 
■ame  in  Tennessee,  477. 
Mune  in  Mississippi,  477. 
Token,  &lse,  see  »  FaUe  PreUnee*;'  •'CJUoto 

at  Camwum  Iiev,"  &«. 
Toll,  collector,  indt  against  for  extortion, 
525. 
conspiracies  to  raise  the  price  ot,  389. 
Township,  indt  against  for  not  repairing 
highway,  45S-9-60. 
how  indt.  must  be  drawn,  459. 
Transcript,  refusal  to  deliver,  indt  against 

magistrate  for,  520. 
Treason,  indts.  for,  requisites  of  same,  636. 
by  levying  war,  dtc,  637-8. 
same  by  adhering  to  and  giving  aid 
and  comfort  to  enemies  of  U.  &, 
639. 
same  with  overt  acts  specially  plead- 
ed, consisting  of  sending  provisions 
to  a  vessel  of  the  eoem^,  640. 
illegal  out6t  of  vessel  against  foreign 

nation,  644. 
setting  on  foot  an  enterprise  against 

a  foreign  nation,  644. 
conspiracy  to  impede  the  operation 

of  certain  acts  of  congress,  646. 
conspiracy  to  raise  an  insurrection 

against  the  U.  &,  647. 
conspiracy  to  assemble  a  seditious 

meeting,  648. 
treason  aninst  a   particular    state 
(Massacliusetts),  by  levying  war 
against  same,  650. 
same  against  same  (Rhode  Island), 
by  conspiring  to  excite  insurrec- 
tion, 650. 
same  against  a  state  before  the  for- 
mation of  the  federal  government, 
652. 
misdemeanor  in  going  into  City  of 
Philadelphia  when  in  enemy's  pos- 
session,  653. 
Tree,  indt  for  cutting  down,  &c.,  213,  223. 
Trespass,  see  '*  Malicious  Mischief .** 
Trial,  exparte  sUtement  of,  indt  for  publish* 
ing,  551. 


u 

Underwriters,  defrauding  by  destroying  ves- 
sel at  sea,  274 
conspiracy  to  do  same,  371. 


United  States  courts,  oommencement>  and 
conclusions  of  indts.  in,  14. 

commencement  in  Massachusetts 
where  the  ofience  was  committed 
on  board  of  an  American  vessel, 
within  the  jurisdiction  of  a  foreign 
state,  14. 

same  where  the  offence  was  commit- 
ted on  an  American  vessel  within 
the  jurisdiction  of  the  U.  &,  15. 

same  where  the  offence  was  commit- 
ted on  the  high  seas  on  board  of  an 
American  vessel,  15. 

same  where  offence  was  committed 
on  high  seas  on  board  a  vessel 
whose  name  was  unknown,  belong- 
ing to  an  American  citizen  whose 
name  is  given,  15. 

same  where  offence  was  committed 
by  a  person  belonging  to  a  vcskI 
owned  by  American  citizens  whose 
names  are  known,  the  vessel  at  the 
time  lying  in  the  jurisdiction  of  a 
foreign  state,  15. 

same  where  offence  was  committed 
in  navy  yard,  16. 

same  where  offence  was  committed 
in  arsenal  or  armory,  16. 

commencement  in  Southern  District 
of  New  York,  16.      • 

commencement  in  Eastern  District 
of  Pennsylvania,  16. 

commencement  in  District  of  Vir- 
ginia, 16. 

conclusion  in  District  of  Massachu- 
setts, 17. 

conclusion  in  Southern  District  of 
New  York,  17. 

conclusion  in  Eastern  District  of 
Pennsylvania,  17. 

conclusion  in  District  of  Virginia,  17. 

final  count  averring  jurisdiction  in, 
17,97,123. 

final  count  where  the  offender  was 
first  apprehended  in  the  particular 
district,  17. 

final  count  where  the  offender  was 
first  brought  into  the  particular 
district,  18,  97, 123. 

stabbing  and  drowning  on  high  i 


another  form  for  same,  with  com- 
mencement and  conclusion  as 
adopted  in  New  York,  87. 

murder  by  striking  with  a  handspike, 
with  commencement  and  conclu- 
sion as  adopted  in  Pennsylvania, 
92. 

murder  by  striking  with  a  glass  bot- 
tle on  forehead,  with  commence- 
ment and  conclusion  as  adopted  in 
Massachusetts,  93. 

murder  against  a  mother  for  drown- 
ing her  child  on  Long  Island  Sound, 
94. 

murder  with  a  hatchet,  95. 
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United   State*    coarta,   manslaaghter    by 
drowoiDg,98. 
assault  wiUi  beatiog  and  woonding 

on  high  seaa,  120. 
assault  on  biffh  seas  by  binding  pros* 
ecutor  and  forcing  an  iron  bolt 
down  bis  throat,  120. 
same  with  dangferous  weapon,  121. 
another  form  for  same,  122. 
same   in  foreign  port,  the   weapon 
'    being  a  Spanish  knife,  123. 
Ibrging  a  certificate  granted  by  ooL 

lector  of  customs,  156. 
forging  und  counterfeiting  American 

coin,  170. 
passing  same,  171. 
attempting  to  pass  the  same,  171. 
forging,  dLc,  half  dollars,  172. 
passing  same,  172. 
forging  foreign  coin,  173. 
passing  same,  174. 
debasing  U.  S.  coin  by  person  em- 
ployed in  mint,  175. 
diminishing  same.  175. 
larceny  in  navy  ylrd  of  U.  S.,  193. 
larceny  on  high  seas,  193-4. 
larceny  on  American  ship  at  the  Ba- 
hama Islands,  195. 
larceny  by   assistant  postmaster  of 

money,  &c,  199. 
larceny  of  public  property  of  U.  S., 

I*i9. 
destroying  vessel  at  sea  with  intent 

to  defraud  underwriters,  274. 
folse  swearing  by  party  enlisting,  283. 
false  swearing  at  custom  house,  284. 
false  swearinjg  in  justifying  to  bail 

after  indt  found,  289. 
disturbing  peace,  &c,  on  ground  oc- 
cupied as  an  arsenal,  491. 
against  officer  of  vessel  for  inflicting 
cruel  or  unusual  punishment  on 
one  ofthe  crew,  540. 
against  same  for  confining  a  boy  in 

the  run  of  a  ship,  542. 
against  same  for  refusing  suitable 

food,  542.  ^ 

against   same   for  forcing    seamen 

ashore  in  a  foreign  port,  543. 
against  same  for  leaving  seamen  in  a 

foreign  port,  543. 
oflenoes  against  foreign    ministers, 

575,  et  seq. 
bribery  of  judge  of  U.  &,  593. 
making  revolt,  608. 
endeavouring  to  make  same,  611. 
rioting  on  board  ship,  613. 
eonfinmr  master,  613. 
piratically  running  away  with  veaael, 

614. 

breaking  and  boarding  ship,'  &0.,  61 6. 

against  seaman  for  laying   violent 

hands  on  his  commander,  Slc^  617. 

attempting  to  corrupt  seanuuit  &^ 

617. 


United  States  courts,  against  accessary  to 
piracy  before  the  fact,  618. 
against  accessary  to  piracy  after  the 

fact,  619. 
offences  against  laws  prohibiting  the 

slave  trade,  619,  et  seq. 
taking  on  board  negroes  from  Africa, 
for  the  purpose  of  enslaving  them, 
625. 
forcibly  carrying  same  firom  same, 

for  same,  ^6. 
mail  robbery,  &c.,  627,  et  seq. 
obstructing  mail,  &c.,  629. 
opening  letters  in  same,  629-30-32. 
stealing  letter  from  same,  629-30-31 

-32. 
secreting  and  embezzling  from  U.  S. 
mail  letter,  by  person  connected 
with  same,  632. 
smuggling,  &C.,  634. 
treason  by  levying  war,  636. 
**  Unknown,*'  how  person  described  as  such 

may  be  substantiated,  10. 
Unlawful  assembly,  &.C.,  indt  for,  489. 
Unusual  punishment,   indt  against  officer 

of  vessel  for  inflicting,  540,  et  seq. 
Unwholesome  meat,  indt.  against  offering 
for  sale,  446. 
occupations,  &c.,  indt  against,  421. 
food,  see  **  Atttsance." 
food,  supplying  to  prisoners  of  war, 
indt  for,  654. 


Value  of  goods,  how  to  be  set  forth,  191. 
Vendue,  holding  without  authority,  indt  for, 

588. 
Vermont,  commencement  and  conclusion  of 
indt  in,  19. 
IndictmtrOs  in : 
polygamy,    where    both    marriages 
were  m  other  states  than  that  in 
which  the  offence  is  indicted,  583. 
breach  of  peace,  tumultuous  conduct, 

&C.,  496. 
exposing  the  private  parts  in  an  in* 

decent  posture,  452. 
erecting  a  wooden  building  on  a  pub- 
lic square  of  a  village  in,  413. 
uttering  and   passing  a  counterfeit 

bank  bill,  163. 
having  in  possession  forged  note  of 

U.  S.  bank,  166. 
counterfoitin^  U.  S.  coin,  176. 
burning  meeting  boose,  186. 
Vessel,  indt  against  captain  of  for  bringing 
into  port  person  with  infectious 
disease,  531. 
destroying  at  sea  with  intent  to  de- 
fraud underwriters,  indt  for,  274. 
conspiracy  to  do  same,  373. 
(For  indts.  against  captain  of  ves. 
sel,   see    **  Captain,**   see    also 
•«  BHaeandttet  tf  Officers;*  **Slav 
Tradt;*  dwj.) 
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(For  iiidts.  e<mn«ctcd  with  revdt 
on  ve««el,  see  "  ReBoUJ'*} 
Vt  et  trmiB,  how  far  eisaenltal,  £^. 
Vlolatiun  of  Ijcenite  bwa,  aee  ^  Tippling-*" 
Virgin ta,  coninicnuemcnt  and  couciiuion  of 
Lndl.  in^  24» 
^iiclmenU  in : 
forgery  of  a  note  of  a  bank  m  onoefaer 

state,  16U. 
in du ting  a  witness  to  withhold  hia 
c vidian C(^  aa  to  the  execution  of  a 
deed  of  If  Ofit,  S36. 
Tiolation  of  license  Jawi,  176. 
selling  lottery  ticket^  i^. 
dinturbtng  el  rebgiouB  meeljn|r^  493* 
against  an  unnle  and  niece  for  an  in- 
ecaluoQii  iryu-riage,  as  a  joint  of' 
fcnccf  5S5, 
Volnntary  escape,  see  "  EtcaptM.** 
Vote,  givMig  double  at  election,  indl,  for,  596* 
Votsr^  indL    againit  for    faJse  sweating  at 

elecUon,  307* 
VoUngp  iUegal  at  declion,  indL  for^  ^96. 

w 

Wages,  CQQspiracy  to  raise  the  price  of»  na^ 
tore  of  ojfcnco^  383,  n, 
indL  for,  333, 
Wafon,  hauling  away  and  riot^  ^C*,  indt, 

for»  49a 
Wagons,  permtttini^  to  oUlruct  itreet^,  indt 

for,  Am. 
Warrant,    obstruction    of  lervioo    of,    aca 

»  Wrii." 
Water-eouraeai  nuisancea  to,  notca  eoncoi'Q^ 
ing,  402. 
indu.  fbr  obatiuctJonfi  to,  415> 


Wtiter-eoursc,  indt  againit  a  iowu  for  Buffer- 
ing it  l«  be  corropted,  4G1* 
Weight,  icidt.  for  acliinj^  by  fab«e  weight, 224. 
Wife,  conspiracy  lo  stdl,  ifidl.  for,  5^€,  n. 
WiUicvB,  endeavour  to  corruptly  indaenoe, 
indt.,  324. 
endeavour  to  entice  to  withdraw  from 

a  pronecotion,  indLi  325. 
endeavour  to  pemuacle  not    to  give 
evidence  befura  grand  jtiry,  iodt, 
3^6. 
endeavoar  to  induce  to  witlihold  hi* 
evidence  as  to  execution  of  deed  of 
truHt,  indL,  3^6, 
eodeavour  to  suborn  in  a  civil  ease 

in  MaEsttchusetla,  indU,  327, 

endeavour  lo  aclicit  falsely  to  swear 

a  child  u  pon  an  oihe  r ,  i  n  dL,  33 1 ,  327. 

endeavonr  to  itoliciL  to  disobey  a  aub- 

pcEna  Ui  lealify  before  grand  jury, 

indL,  328. 

Oonapiracy  to  indu«^  to  withiiold  his 

lefttimony,  indL.  401* 
See  •*  Ftrjury;'  "SitbonuUiffn  of  Per^ 
Jury" 
Woman's  clothes,  dreasing  in  and  distarbixig 

congregations,  indl.  for,  494. 
Wordii,  Bcditioua,  indta,  for,  563,  et  seq. 
Workmen,  conspiracy  hy  to  raise  price  of 
wages,  indL  for,  3^2. 
plcadmg  of  aanie,  382,  n. 
conspiracy  by  to  prevent  their  mas- 
tera  from  employing  mpprentioca, 
indL  for,  3d7. 
Writ,  obetruoting  service  o^  indL  tor,  507- 

10. 
Writing,  how  to  be  set  QUt  iti  forgery,  &Cn 
1301  515. 
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